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Forward to
"Judge Made Law"
by Judge Giorgi Gogiashvili

As Georgia continues ongoing efforts to strengthen its democratic insti-
tutions and more fully integrate itself with Euro-Atlantic institutions, thought-
ful observers such as the World Justice Project recognize that a further
strengthening of Georgia’s judiciary is critically important to the success of
those efforts.

The work of building a more independent, effective and impartial judiciary
takes place on at least two levels: within and among the Courts and Geor-
gia's various judicial institutions, and in the philosophy, attitudes and mind-
set which individual judges bring to the task of deciding cases.

For individual Georgian judges who are open to new ways of looking
at how they carry out their decision-making responsibilities, Judge Giorgi
Goglashvili's thought-provoking new book, Judge Made Law, offers a re-
velatory discussion of the ways in which the appropriate exercise of judicial
discretion and proper application of precedent can revitalize judicial practice
in Georgia and bring it into harmony with judicial practice in leading demo-
cratic countries.

The book is divided into Thirteen chapters, the last of which presents four
separate case studies and a detailed description of the author's methodolo-
gy for solving legal cases. The opening chapter provides a mini-history and
helpful overview of the differences between the European and Anglo-Amer-
ican legal systems. Chapter 2 covers a lot of ground, including how Courts
and judges deal with uncertainty in the law. Chapter 3 explores several issues
of current interest, including limits on what judges can say in public, how
judges deal with public criticism of their decisions, and the value of judicial
performance evaluations. A later chapter examines judicial practice in mat-
ters involving public law, private law, and administrative law.

But the heart of the book is Chapter 9, entitled *How Do Judges Develop
Law." The chapter opens with a quotation from the 12th century Mkhitar
Gosh Code of Law: “Moses did not provide us with every kind of law, but
instead left some things to the judges’ opinion...” With that quotation as his
starting point, Judge Gogiashvili deftly explains how judges, in issuing a de-
cision which might (for example) involve the interpretation and application of
a single paragraph in a normative act, shape and “make" the law. Gogiashvili
defines and describes several universally recognized interpretive methods,
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which judges use to interpret and clarify statutory provisions. Through their
rulings, judges give precise meaning to laws and administrative acts adopted
by Parliament. When necessary, judges use their judicial decisions to urge
Parliament to rectify gaps and ambiguities in existing laws. In each instance,
the judicial decision “makes,” shapes and molds the law.

While Chapter 9 naturally includes a discussion of the limits on judicial dis-
cretion, Judge Gogiashvili urges his judicial colleagues to recognize that “the
administration of justice implies the element of creativity..." He notes that “[0]
nly in the process of the administration of justice may a legal rule be fully de-
veloped and comprehended in its full meaning.” And he issues this challenge:
“It is time to move from the outdated question of whether judges make law,
to a more complicated and contradictory one concerning the limits of judicial
lawmaking.”

Author also seperatly addresses the proper use of legal precedent. The
principle is basic: similar cases should be settled in a similar manner. While
recognizing the existence of limitations on the use of legal precedent under
current law and practice, Judge Gogiashvili nonetheless urges his colleagues
to use decisions made by the higher courts to guide and inform their rulings
in future similar cases. Otherwise, “when a judge delivers an opinion that
contradicts precedent, preciseness and certainty of law are sacrificed to its
rational development.” To the extent that legislative action might be needed,
Gogiashvili suggests adding this provision to the existing procedural legis-
lation: “In the event of the essential similarity of circumstances between two
cases, a court must deliver a judgment, identical to its own earlier judgment
or judgment of a court of high instance, unless otherwise necessary to secure
the protection of rights and freedoms.”

The breadth and depth of Judge Made Law and the forward-thinking rec-
ommendations that are at its core should make it essential reading for Judge
Gogiashvili's judicial colleagues, and for all judicial sector stakeholders. | also
foresee the likelihood that topics addressed (and perhaps even entire Chap-
ters) in the book will soon find their way into course offerings at the High
School of Justice. Because Judge Made Law challenges the mind-set with
which judges approach the task of making judicial decisions, the book has the
very real potential to make a substantial and positive difference in Georgian
judicial practice.

Timothy J. Baland

Retired Minnesota (USA) District Court Judge
An international judge for the United Nations
Mission in Kosovo
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mgdfoge 3Gmdmgds, bmagg® Gorgm LoguneEegddo, MHmmgbse
badsFomgdmngn Mgamsdgb@o(3ns aMabogdaMabos o6 asdmbay-
69390 br@ds bamggbasbn 96 dybrmgabos, 3ob s MRgds bbgs
359mbagomo, asfo 0dabs, 3oibygo@mb Logdg msgabo dnfsme
233m(30mmgdabs s babyds@omm Bbmgmdbgrggmmdol bogndgg-
mbg. sbgm Jgdmbzgzgddo mbodsmarmab sBggaba, dalo babodsman-
mm ©obgfgEos (Babgopmgds) mash 8 Bogbol 3Gmdmgds@ogeb
(395@6d0. bamgdgodob ofbn, oDy godMmdgb dmbsdsfomggdo
350006y39@0mgdab  38m@sbabab, bsdmbadsmmmm  vgd§ngnbdo,
Gmgmmns 3oma Ladmbsdsmmmm gammbmgas, Gmam® 6439690
8mbsdsGamggde LodsMomgdfiog 3Gmdmgdgdh ©d sgomamgdgb
baBs@maomb? Bogbo Bobbom obobagh o8 Maommo 3Mm3gbol sbg-
@ab. bsds@mmmab bmeab 3Gmagbmmob ms 3Msg@oggeo 8gdsmdal
Rg88s 338m(3mommgdsd dggdbgl osamgdgmo domds o8 gs8mggeng-
gobamgal, 803658 a500586y3980 mBogo o8 Boabnb @sbgmabs asb-
3 Rg8n LsdmbadsfMmem bagB8nsbmds, dgbadadobs, 53 3gM3gd@a-
300056 353mBnbafyg Bogbn 8ndstarmenas Bgdo gmmgagdabs ws g3a-
39mgbse 35063, badsGarmnl bymmob 3gesgmagdobs ©d bgwgb-
&gdobsmdnX

anmfan gmansdzoemo

@dngrnbol bosdgemsgzam bobsdsGomb 8mbodsmaeng
dfmegbmtin, bodoGarrmol wmgdmin

* Jacrgge 6om8momagblb Bgdn badmbodstiogmem @o o gomgdnmin bagfdnobmdab Jomgal,
famdemab Bmgngficnn bobaemng godmgagybgdmmns bbgopobbzs dgfinmmme 399m39893-
da: jofin dnfiggenn cwgmsdntiggmo bobno godmagybgdyemos "dtmey. B. sbzemgmnsbnb
baamdogngm jGgduenda’, by, od. 2004; jotin dgbmag — ,3m6bGodmombamn$dn,
doebgggdn @8 3odmbagagda’, goggoboab bogfasdmeinbm mbogafbndadab y@gdmmda,
8. 2019; jocin dgdzomg — wdstionmdbsgmmgds s j56mbdn", 2019 6. Ne 2; orsgn 8- 10-g
~Georgian Law Review”, (fstiorgen 05 063 b3 693 %g); "fstiargeno badsfengnab Godmb-
ogmgs”, 2005 6., Ne1-2; 2006 6., Ne 1-2; 2003 6., Ned.
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1. badsGomob 336LsbmzGymmnl 3Gm3mgds
abamabym ©o 3Mb6@abgbg & bobGgdgddo

ogoomggmo 4399l Lsdsmmmgdmoga LobGgds bbgawabbgs
bs3obmbdrgdmm Ggdbogabs s nbLEEGNGgonlb dgdzgmdam, o8
bambolb jam@amab, ggggdeb, MBAgbob, GMamazngdabs ©s a56-
30056980l asmgsmobbobjdom gm@Ednmamgdamas 3o Lognms
9698%g. badsFmmgdMago bab®gds YRMM FoMomm ©s gmgmabdma-
(3390 (369025, go@Mg mogsr bsdsmammab (36985, oy jo bLadoe-
@amo BoGdmamagbb Jggysbede 8mg8gmn Bgbgdal Lob@gdab, Hm-
3gmogs sernafgdamos bsbgemdbogmb dngH ms boybzgmymaammos
3bmgMgdoda dsmn adymgdomn go@omgos, badsmomal bobEgds,
afon 3bfng, 8mn(3ogb 8mgdgm Ladsmmmob 6mmAgdl (3mBogoy o
bedsGoarmn) o Jab 256w agn sgfMcmnsbgdb bbgs gmgdgb@gdbars:

* oogoe baBsMosmb, Gmamf bLsgsmpgdgmm bm@msms
bob@gdsl, asdmba@mmb 356mBLs ©s babymBBogmb dagm smosfg-
S bbgs Byatimgdde.

* baGomomnb godmba@gobs o anMamommo Ggdbajab gmadgdl;

* Lodsomolb ©afagdl, abb@odm@gdl, gmbiaxnagdbs ©s
dofomam (3690g8L;

* boBotomgdiog GMoma3ngdbs @ npgmmmaosh;

* babsfmomgdfingn asbgomamgdobs s dsGnmadgabgdal sdGo-
nF0 dbamgl;

* babadsmmenm 3Mhad@ngob (epfomagmn 3Magd@ngs) @s 3Gg(39-
©96@0b mJ@Mabab s@aarabs @s Mmmb LadsfMmnmgdfing Yhomagm-
om0 Mgamemngdodo;

badsGamgdnga bab@gdab (36g85b 343b s@bgdomo dbodgbgmm-
33 535 org) 08 gmbyMgd o J3gybab badomamob wabobasmgdabom-
30b. yggms dagysbab goohbas bogmmaia badsmmmgdmaga bobgds,
Goam@g Bgbo, Bommongdgh “gfimgbmen baBsGomgdtag Lab@g-
35bg”, 8sa. bagMsbagmab, eowa dMagobgamoeb ©s 5.4

356bbgaggds bbgomabbgs §3gy6gdab beds@momb dmmab 360d-
369mmgbs d30Mmgds oy 58mbogoma aobmgds >Ms jmb3MgE-
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Mmo 6m@dgdab Jobss@bo, 268 dobo Yucm dnwdago ©d oG-
bgdomo gemg8gb@gdn. bbgomabbgs 39460l 3mboGagmo Lodsm-
ool 6m@™3g80 Bgndmgds ogmb gMmdsbgomobogsb qbobegmme
356bbga398mn, 35368 Bsmn Jgdndoggdal, LobGgdsGabszanl,
3568568930l byRbgdo badmmmm x38da godmbs@oggb asMyggnm
&0398L, GmIgmada, GmamMi3 0633g3s, M3 oby dggMas.
2833560 33mgggdom dgngddbs LadsGormgd®og Lab@gdoms ws-
K37BJO° “mRobgdor”.

“bodafomgdfage mgsbob” Jodgammns gdbobmmgds 0d J3gy-
Bgdab Ladsmomgdmogo bo@gdoms gamnob sm6ndghsb, Mmdmadbag
393860 8bgsgbe nnGomegme 603b6gdo, Moy Lodysangdel admggs
29399M0056mm abebo 9o Loba@gdn® gHonsbmdsda. gb Bbasgbgds
Ba8mama bl smo 3mbyMg@gmn ab@mAngmo s mmaedno aob-
30056930l 3gm9ab. 3m3IsHoGogob@gdo bsdsGmmgding bob@gds-
05 gmobogogsanbab nggbgdgh Lbgsmabbgs g3od@mMgdl, mobygdy-
o ab@mBommo, gongna, Mgmngnnmo, agmamegonmn bodbgdom,
sBmagMgdama  agfamogma  Gggdbogoms s  bLodsGomgdtngo
Lgoemoa. dombgmsgar dggsbgdob 3Mo@gMandms bndmagmoabs, bumm
5896087 53@mM0b 8ngf Ro@amgdmmBs Jmobngna3nsd dmadmgo
>mn36gds. Mgbg @s308s magab (36mdom gmobogogaEnab bagnd-
3emo@ oM d58mgan JMo@gmandngde: n@gmemmans, Ggemagonol
Romgmom, gommbmgns, g3mbmBogatin s bmgosmy@o bEmnd-
&afgdo, omGoponmo Ggdbogs, MmIgmdng ad0dbyzg® Mmmb
00858mdb LadsMmenl ByoMmgda. agawds godmym badn dofomswo
badsFaemgdtnga bn@gds: GmBsbye-a9@8sbamn, 56amam-bogbmb-
60 ©5 bmgosmab@nma.! dgmig as3@39emgdymo gmobogogaznab
53@™g80 36056 (339039600 ©@> JomG30. 28 Jemobingogaznob jho-
&afomdb BaMmdmomagbl “bsdathmmgdfogn LGomn”, “badofMomal
bgomo” 58 agombobMabom ysmndogds bymo god@mEabagsb:
Ladsmamgdfog Lob@gdoms BosmBmdmds s ggmemy(309, amMoro-
amo sbMmgbgdal megabgoygmgds, bgegzognn bsdsMmmmgdfogn
06b@0@g@gdn; LsBsGomab bysHmoms dm6g8s s aon 356336 780b
bgMbgdo, ngmemaon®a gsd@mmgdo. 530l Laggmdggmbg asbabb-
3539896 393mga badstimmgdmng Bggdl: GmAsbamo, a96dsbymoa,
bgsbrnbsgonfo, sbaenm-38gMngmma, bmgnsmob@afa, obmsdama
LsdsMmasmn, 0brnbyo badsMmamn.?

" @gbg o300, 03658gmFmggmdal dofnmsmn badsmmmydfngn bob@gdgdo,

M. : mgre bobady; 80sMadbgmgdn: mgem 6obndg, gie®gFnby byddsmsdgn-
n, md. 1993, ag. 26-39.

# Hpaiirepr K., Kéru X. Beejicie B CPABHHTEIRHOC PABOBCACHHIE B cepe HacTHOrO
npasa Towm 1, cTp.26-45.
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HmBobym-a9M3abymaBs o 36gmm-23gMn Jgmds mggabgdds aob-
30ma6930b  bbgsmabbgs abgdn asbgmgl. GmBsbymm-a96i8s6mmn
bodsMomgdMngo mxsbabogsb asbbbgsggdom, bows bodstmmal
dofaoan Bysfms 3sbmba, s6gmm-a85Goggma LadsGomgdmnga
Lob@gdab J399690abomgal Ladsmmalb dofnmemn BysMms bme-
3o, gmAdnmofigdamo dmbsdsMmmgms dogf asdmbsgmmn bs-
LadofMomm 3Mg(390g6@gddn. Lagbgdom goboggdns abgmabgemo
53@mMab Mn3gM@ JGmbab dgbndghbs — o badsmmpab 385 e ad
356babmgMgdsda 3Mg39gb@L oM gdmggs na03g @IGgaMmgs, Mo
9b0gdgds 3obmbl, sbgmn asbbobdmgMgds PoMymaaem ¢bwd 0gbsb.?
LBmMge 3Mg390096@0b aows86yggde Mmena Ladstomob dgddbabs
©> gb]ombafgdadn aobabbgzoggdl bagGom bodstomob bobgg-
3sb 3mb@BnbgbGma bob@gdabagob. s8a@ma, AmBsbmm-a968s6mma
badommmgdfngn mgsbobamgalb 3abmbob gbgbagbmdab (36g0s oy go
dgodemgds Boomgaramb ymgmoldm83ggm asbbabmgmgdace, bogMom
badatoemab bob@gdob dggybgddn 3obmbal ¥bgbogbmds s bdBsfon-
eab mBg6agbmds o6 ool Gmengab 3Gnbzndmagsbn. dgbadslnbow,
356modg6@b 356bbgaggdmmo Hmmo ©s s@aamo 735300 MmB3bym-
agM8sbmmao Lob@gdolb d3gybgdda @ a96Lbgaggdamoas dobo Mmmo
bagFom bodsomab bob@gdob J3gybgdda, Lows dsMmadgb@o
o6 oMol Ladsmomob doGnmsme Bgamb dgd8bgmo masbm w©o
babmasemgdingn MEmnghomdgdo 3Gg(390b@gdol dogh Hgav-
moMogds.

3M6&06g6&mGn bLobGgdalb gho-gfoa s3mmmagdo 0. 3mi-
Gmgbgo Lagomblb sbg bgsdb, — gE@gHan Pomgmgbo s sMbgdo-
00 Bmabm3bs Gm3gmn(g Bogygbgds Ladsmmamb, scnb bsdsGommab
6mE85m0 396 b B @ g & gm mdob3Gmdmyds. oy ymggeo 3om3a-
0 2580360 1bEs @3g8mEhammb bsdsGmomb, o dsb Mbrs dmsfi-
amb mogobo baggagmn 80b dmmbmgbgdl, 5330658 Mmd Jafggmo do-
Mmds dmBgbRoggdmmo Ladmaemgdmngn (3bmgMmgdabsmgal stab
23 dmobmgbsms gsbbsdmgMnmmss. gmggmagstn asyjgoammds
58 ggoboo gbnbromdmgagds mogeE dshmmbgbmogab (36gdob @
249693L 0bmogamb gHosm asmoymgdym dogmdsmgmdsda: v3bm-
305 6o 3gobimmmm > Mol ©5913980gd3MMb. 0bragorb, Mmdgmoag
3060b3n asb babgmaBogmbemab, Pgmgds og3b dmamnbmgmb, Gmd
38 9 3965b36gmabagab BybGow 0gbsb Gnmemgdgma, Gs L@ dob-
396 5 Mo LadmaMgdb Pwaghgb. mmaezYMor gb PPmgds badsta-
mab bm@mdosms gobbsbrgMymmoab dgbobgd sMab s@sdnsbab Ygmg-

3Sir Rupert Cross and J. W. Harris, Precedent in English Law, Oxford, 2005, p. 36.
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35005 bobBgdnb sbgdomo Bgdsmagbgemn babagna, 8ol gomgdg, bog-
oM 5656506 baBaGmambg o6 dgadmgds ogmb bagdafo. abgngamn
5m3mhfbmgds msgobo mgabummgdabscmgelb badedfmgdsdn gMmomo
gfhody babgm8Bogmb 60653y, o Bom dmeb oM oMol bomgen
39b6mbo ©s @s8mv3nmgdgmo dmbsdstmeng.*

— 3mbG0bgb& e dmbadsformgl, abggg Mmam(z nbamabgmb,
9d39me© ymagmmgob byies bodsfMomab dpamommds. 58 8nbbom
3nfggmae ab gyFebmdmms Mmdsym badsmmsmb s Jmongnjsze-
ab Bgbgdb, 8magasbgdnm badmmmgmbab g3mdab gmegdLgdl. 58 aotg-
dmgdgd8s gobamglb gzMmaimme badaMmamn asMizgama bamabbom
3°bbsbrmgMmmo. abamobidn jo oM ymgams 3G Mmdsmema Lsdsm-
amob 9338509, 965 gmegdbgde Bogmo magabo bEmmymaamg-
dooms s badamamol BgMommdomn ogadbnfmgdob gm@dnm. od-
absomgob Gmd abgmobu@n ofmmdbsgmmgds of ©aMmAgbamnym
(33°emgdamn s dgfyggo bagamm aym 883039 (39996@0. b badmgbo
0gbs LagFom bedsfomob 8og dgddbnem 36g39096@0b omd&Mo-
63dn, badgoEabs s gsbbabmgHnmmdab dob dofoma baghogb-
dn, 333mdb mJ@mGa 3. gmmIsBma bbzawsbbgs Lods@mmgdMag
bob@g8g0dn 3Mg(39g6G b Mmeobawdo dadmgborm mogol 3gcm-
93530.° babsdstomm 3Gg39mgbdnb Mmmo brgds badsMommgdag
mxobgdl dmGab gobbbgoggdal Logmdggmo. Logfmm Ladafmomab
mxsbo common low 3o6ggmaw 3904865 n6aemobdn dmbadastammgms
dng® (303 30Mgdl dmmob Loddgmes gsbbnmgabsl, d33mygg ab
35339 3dd-d, 3obswmsdn, s3b@Esmoasbs s Lbgs Jggybgddo.
m33bgm-a9Mdsbmmo badsBamgdMage mrabo 3504865 Hmdsmema
badsmormob Loggmdggmbg s dnba bodsmommal doMamaea Bysmmo
Jobmbn.

dofnoomn 3Mnb(3n3n, Gm3gmnE @oEME Wbwms ngbsl JoForma-
bogeagdab aobbm(3ngmgdaliol Spamdamgmdl n8sdan, Gma 8basgbo
bogddggdo 8baogbor bymgde. 8 LagFHmm 8obbob dabambggzew 3mbGa-
6gb&gmn badstomab bab@gds s bagfom baBstmmab Lab@gds bb-
3obbgs bymbgdl ndemamsgl, bbmMgo gb a5653a6mdgdlb asgal Bbing
350 dmmab 3obbbgeggdsh. mgammgmmas LaBsmamgdingds bnb@gdsa
3963000Mgdab bbgamsbbgs abs 3sbgmm. 3mb@nbgb@nea badsGomal
Lob@gdob go630mMgdsdo oas GmBab Ladstmenab odbsknMgds.

* Toxponckuii H.A. OcHOBHEIC NIPOOIIEME FPakIanCcKoro npasa, M. 2004, crp.45.
* A.Goodhart, “Precedent in English and Continental Law",1934), p. 50.
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2. Gm3ab bads@aemob Bgaagmgbs bads@mamob Lob@ggdgdhy

bmagsEo Mmdagm-bodsfnmgdfagn dabssmba ggMm3gma bab-
&90gdobs, asb3nMmdgogmns Amdsgm-bodemmmgdfngn dgbge-
mgdgdoms s (3690980m, obo badsMomgdfago gboms s §gMBn-
bmmmgoom, MmBmgddsy bodmmmm %sddo gm@mAnmofgds asw3g-
agb bogmggmmome (36mbnm MmBsbym-a9033bnm bodsMmamgdting
mxoblb s Logmggmasm bsdsmomgding Jam@Eamsb, bopay Gm-
oo baBsMoomn 33b6s3Mdmdl 8mddgmgdsl mmyzsbmgma mmab
Raogmoon. 8sb 8nggmmgbgdnsb g9MBsbns, LogMmabagomn, a@smas,
ab3s6gon, o3LEMos, ggazoMas @s 5.9.

— bodgg® Jombobmdrs Gmdn Abmgmomb Jobmbgdl, badxgm
8moygebs bambgdo ghmnsbmdsda: SaMggmem, MmuEgba Mmdsgmo
bambn n8ymygdmms oogol bgm dmagMgdsdo — Lo b gmadba
@ m b 9Bm056mdnbsggb; dgmmge Mmmgbag gb bambo 9339 asdms
— 93 3gboab ghmnasbmdnbsigh; 8gbs8gxrg® — 3m bamgnbgg-
3do AmBammo badsBamob 3g030bgdab Bgmgasm — b o8 o ® o e
a b gfBm0sbmdnbojgb; 3afggmam asfigasbn adgmgdac — astamals
domam, meggH bmmogfo dsmom. MmBab dbmgmom-abGmmMogmo
36ad36gmmds s 8mbBmmgds 358mabs@gds gMmosbmdolb amgab
8096 9Mmgbymmdab 360b(3030b modmygsdo. d3gmama bsdamasena,
badafmoarmn bbgab gbaby, bgmdobsbzmmBo dbmmme dg(3bagHmsm-
30b, BmIgma(s y3omash obgmgds bnbsomBrgamdsl ms donb(3 yzgm-
256 3mndmggdl gsd56%3980bs 336 Mozl abab. B3 gg® dgdmem oe-
gobo 56bgdm3ab, 54353530bs s dmogFgdob eGmdo — asMmsgddbs
00 250059285 78065 P3bm GmIgmms bsdstmamo — gb aodmygzoms
3sb byasbosmsbo Bemab dgdmga. ob kg Pbrs 8m8jgmetoygm ad-
obamgal, Msms gsdmomngm 8mgmo avgobo dsmom @ Go dobd@s-
39380 asndsms. ggM stom3gGb Gmamm(3 agMoaymo a@sdsags
LBsgromas bgrmdn, dgBrga 0a0 asbms bsdsmoxmab daMomswon by-
36m sbamn Bbmgmambsmgab, 336 dmobmabs Lo dabsgsbo as-
oGMasmgds, astmagdbs dmgmo Rggbn agGomonme sdGmgbgds.
@m3ab bads@osmn, abggg GmamMy JAnbGnsbmds, askos sbagmn
Abmgmomb JnmGnegme gmg8gbdon. 333Mswm, 88 85bs8y @obob
&mBab Bbmgmom 33@mbmdabs bEHmmoss(s 96 Ybrs gdobmmglb me
B0bsdmmdgmsb Agmafgds.® sbg ba@mabsw smbymb Gvymmme; agM-
0630 Gmab Lsdsmaoemal adboby@gdal bogHmm bsdsGmmydoga
JamGnmob asbgnmsmgdsdo.

b Pynonst don Hepuun, JIyx prMCKOrO Mpand Ha pasAHYHBIX CTYICHAX €ro pasBHTHR
(1852—1865), crp.105-109.
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@30l 3y353980b babsb, MmBab LadsMomgdfingds 8g(3bngMgded
dnombas, 9.6, “gmoboggd 3gMameda”, agnsbmgma Mgbdydmogab
93mdsdn, sbgsg seMgame ©s Wdscmgbo 3Gnbnds@nbsb, dgbsdyg
Lamgbgdo Rggbl BgmomsmMa(3bgodmyg. 8 domemds onMagaveds
3Gl Smabmabs 3sme8byzg@n bgasgmgbs ggem3nl dyebey-
36gmdting > M3bs3gmMmmgy Ladsmmamby, 33mgs sbobgs sbsm-
Rgbo BLmgmoamb Ladsormgdmag Lob@gdgddo. Lsdmenmm Ks8dn
Gm3ogeads badaGmsrm8s dgagobs bogmasiin s@bgdama bgemoenn g3-
M3 (3030mmaba30sdn. n@smoonb, bagmabagmob, a9Mdsbanl dgo-
bomgmbob Hmab WboggMbe@g@gddn boggdsGnbamgdabis @ sbom-
0Bl sbmgbwbgb MmBsqma bsdsGmmab bm@dgdabs s babadsMaenm
3Mogd@ogab gammabogma dgdmbggggdabs. momdomsb momosl gomag-
(398mws 083gMa@GmE ambGnbasbgb Lods@megdfing bm@doms 36g-
dgma, Gmdgmbsig dmagesbgdom gbmeme iuris civilis. (bLodmgomogm
baBoomob 3Ggdmemn, Mmdgmog dgmagdmes boda Babaemabagsb:
0bbGodmErgda - babgm8dmgsbgmm LadsMmomab bbsgmgdol ©s8b-
g9dmsmgnb, GBmgmo dafomsmasw ggwdbgds Mmdagmn ag@ab@nb
aoombob d6Em3b; @oggb@gde — sdmbofnmgdo MHmdsgm oninbEad
656o68mgdmagsb; gmemgdlbgde — a83gMo@mEnl dMdabydgdalb gMg-
dgema). badmme %oddo dson dgddbglb gz@m3gma bodsmamydfogo
3936096983 > gg3im3gma bagMoim badsmmamo — ius commune.’

XV bomgmbob dmemmesb Gmsmema badsfoeolb dofMmadatio
8m 890900 0sbomsbmdnm (3nMmgds. 3Mbonb, LogMmabagmnb
©s 53b@Manl bLogsbdsbommgdmm sdbmmu@nblam as8mbggym
bagmeogogsgom gborgbasbdl dmygs dmbgdama Ladafomal 3me-
adbgdo. 8s aabopgb Bgm8gdoe Hmdsmema Lsdsmemalb wdmaemm
359myggbgds. I>Pmamas, Hmdsmm badsMmaml dormnsbom o6 -
3o6a33b magobo 860dgbgmmmds, 336 asbsgmdm dmddgmgds dg33-
mamao gm@8no: ab BaM8mmagbos anmabiGmogbioab (36g8980b
33bdmba(zagb @5 agm datomswn 8obamo sbamo ymmggbgdolb 8mdbs-
gdobob. dgmeg, s8xgMoc gmmngngsEoab gfmgbar Labgr86a-
Rmgdeingds Gommsd, 3obbsggmMgdnm g9M3sbasbs s 339790080,
mdanm bmasw LsdaMoomb Babgs 3obmbob gm@ds. jowgg wBM™
35dmngMps Mmdsmmo badstormob Dggogemgbs 1900 Bgemb a9M8s6-
a0 3g6dm bodsBoemob gmmagngagosby.

Lbgo d399690%g oo bgasgmgbs 8mabonbs gMobammas badm-
Jomodm 3mmgdbds (Code civil), — 3afMggme msmdnlb gmmgdbosgst,
3bygg bsdsgomammm 3ahbgpmas 39(M8sbnnl bsdmgsmogm wgdunmg-

7 Xaycmanunrep X. * O Cospemennom 3navenuil pumckoro npaea”, “Tocynaperso u
[1paro™. 1991.#5.
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358, AmBgma(s domgdam ngbs 1896 Bgmb o dogmadn dggems 1900
Bgemb, — Bgmg csmdob ymegdbosgsb.

936m3gmo  3megdbgdal bysmmdom, Gmdamma bLsdsmmamn,
MmBgmo(z bagydgmom guma dom, gogMygmes 3y s badbmgm
289Mng3oda, 5g3Mn3obs s 3basdn. s8sbmabagg ngo 3568@ j0(3ms, Am-
am@g Bgbo, 3dgommdasto gbom, 3Emaggbogmn sg@mmoGg@obs o
8o gMgdgma Mazombamablam. gsbsmgomabbabgdgmos obag,
6im8 Gmdamea bsdsMomsmo msbsdgmmgg 8MsgsmEngbmgsba jg@-
dmbadaamgdfngo bob@gdgdab gsfms, mddgmgdl dgMgmm Labgg-
8g8d0(3, Bmammn(gas 8o3. Bm@Gmabrns, 3398740, tmnbosbab gs@o.
9-6. 68nbs Common law, 563mm-38gMagmmo LobGgdolb J39y6988s
mogabo gebgamaigdab 3936 983533 ms 3936 bygBmaa asdmoy-
969b BmBage-bsdsGamgdmagn dgbgommgdgda.

Amdsmmds badofimamas mabdmas gfMmabmmn Bomormbglifn-
aab dgbmyegmmds, ghmzbgmo mgamidsymaamgds @ ogMawo-
mmmo  3Mmgabnsmab8o. Gmdsmmds  badsGomomds  goadsmama
badsaeaab abGmGamgme bymmab (bagebo) JmbgaEes, Gmagma(
byBsFomnb gMmzbmmmdol nrgelb Bonkbggms BoMmBdsMmggmace. gb
bgmems BabssmBrgamdsdn 3mgams MmBab badstommal bagmggmmam
253M(3000935bmsk, gMimgbammdol joMndgnwst Mmdab LadsMmama
3963bmegb 396 dgdmgammes Rggbb 8g(360gHgdsdo.

3. bads@memnb Bysmmgdn

§1. 3obmba, bosdsmaremalb gho-gFHon Eyoim

Jmaba o onfannemo 8bmamdbgmggmmds badstmmsmdn w3~
ofggmgbsm 3mosbMgdms 33bmblL, 336mbBAmgdmal Mazambamy®
Log8056mdsl, BadsGorgmb  LsbmasmmgdFnge YRMOgHPMEsMS
93ma896@a300b5396. 3MbEEbgEGN® LobGgdnbomgal wsTobaLo-
2m9dgmns 3obmbabs s ngMomamma 6mMdab 860dgbgmmgsbbomsc
350303789,

— 396mbo sfab agFomogmo bmMds, Mmdgmag bojobmbdog-
3emm Bgboo 358mBrnbafmgmdl dgsmme 53 babmasemgdal gdow-
mgbo s3@mGE0@g@obogsh. 3o6mbab (36930b goshibas meo dbsmg: do-
G9fnomaMo ©d gmEIsemy@o. FoGgRodsmaa dbatg godmabsggds
oyfo@onm bmmasdn, ©abgbgdnm Jig30b dmasw Bgbde, Gmdgmos
stganmatigdh as6mbsbmgHgmo bmEasmy gHmogGamdgdol 8s-
bab. jobmbBab BmEsramo dbomg godmbogmmos 08330, Gimd 3o6mbo
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©369bgdgmo 96 smesMgdgmas gIgemme Ydomergbo S3@m@ady-
&b 8og@. ngo ®3bgbgdaemos asbbogymmgdamo L3gEesmyo
bogobmbBrgdemm Bgbom, Ga3 mogob 3bMag 9bAEYbggemymelb 8ab
GBmamig be8sGomob gdomegl o wabggboem gm@MBab. 3mEEbgb-
&30 d3046900b anabGgda smnsmgdgh Rggnmydgdnl, @md@mabab
8603365mmdslb badammmgdfng mmmagmomdacs MyamemnMgdsdn,
85308 agab o6 abgggb mgdummgds, M3 awMamanm bmMdgdda
g30emody gxtm @obggborn o mdsmeagbo gm@ds oMol Jobmbo.
3obmbob Lagommgdamm babosmob @abodnamgdol mamdsby, ogom-
mgmo ogmmos dgozogh Mogombammy® doM(3gamb:

1. 396mBab bagsmmgdnmm babosmab bogmdggmo s6inbs bgendg -
frgmgds. bobgmdbagmb 63A3mddbabob, baembds vbgbogh bgmal-
@mgdsb 8osbogs 3obmbgdab as8m(398nb gumgds ©s snmgb gsmeg-
dmgds ©admefinmgdmebgb 3sb. (aMmoybn, 3mdba, mmga, b3o-
BmDBs, s 2.3.)

2. 306mbo bogsmogdamms 080@m8, Gma Bamdmawmagbl bambab
bagBom bgdab go8mba@mmgdsb. (Gabm).

3. 3obmbob Lsgsmmgdammds as8m3mnbaMgmal dobo dmo-
dog mgomoge 3obmbmab — dwbgdac LadsMmommab cobbdmdomsb.
(0'9Bgdomn badsmognab b ymems).

4. 336mbo 6ol gMHmgbama Lamab gs8mbagmemgds, bambol
bogfom @B3ghs, sdgmabss 8abe bsgommgdammds, (ab@mGommo
bgmems).

5. 3o6mbab Logsmmgdammmdab bagmdggme aGob Gmdsmadgoms
80y Bobo smna@gds, (dntrmnbgn).

6. 356mbL gdmMRamgdnab nda@Gmd, Gmd mbomBsbatin MBMag-
gbmdab gbogdogoda BaMmdmadmds dgbsdadobo LadsFomgdfago
3563780, (BLagmenmaonMo mgmcios).

7. 356mba bagsmmgdmemms adagmd Gmd, 01s6bdmdadns mbaberag-
md0b bsgham gmagn dgbgommgdgdast, 8ol dmgm 8bmegmadbawog-
9rmdobob, 3ab “ gumG@rm bmM3gdmab”. (8angtin).

8. 39bmbo 560l bobgmdbogm bgmobagmgdab 6330l godmbag)-
mads. 9L bgmobggmads s6nb badstomal 83343650, ob yggmaby
demog®od, oM bEbmdb mogab Bggom sMseban® WBsmmglb byraby-
Bemgdob ©d eamdl bsgdom domob Mems sndwemmb yggms ©ogdme-
Roamb dob 86dsbgdgdl, (gmmBsmum-ogMomanme mgmios).t

& Mwxainosckuia W. B. Ouepkin dunocogun npasa. Tomek, 1914, T. 1. C. 33 - 36.
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4. 3mEagin (300

dmEogagaanb mgmMas BoMdmadgs ius commune-b 3GnGogob
30baby. dmdmgMgds 3obmbob BmMdsms sdLbGMsGmmo bobosmal
dgbobgd Logymdgmom @ogmm sbam b 3sbmbdmgdemm  Ggd60gsb.
3dMR0B0I(30 badbogms ndsb, Himd MmBsmmo LdsMomab bmaswo
306303900l bs(3gmo@ swanmo 8933338065 LabgmBBagmb 8ngh
©3Bgbgdgm ghmnsk LogHmm Lbadsmmsmb. gmmagagsaal bagmd-
399 dgagbomo 33bmbos 3Mgdymgdo asbms ymgermobdmdsggmn
©3 geggme. 3megdbgde (gmmogaafigdamo Jobmbgda) — gMamnsba,
JMgo0mn, 0gMaEEYMSE @S, Mman rMor domosba, dabsgsbom dg-
08bbdgdgmo 3sbmbn, Gmgmao(s BbEYbagmymnlb babmaswpmgda-
30 gHmnghomdob gHonggemmgebo gagaeb bEgm, 3s6dmaswgdym
> Lob@gdgMm Mganmafgdob. gmoxngaEns aobs gemgbmmn
bodo@ormabs @ nbmogagsmyg®a Lodsmmmgdfnga Lob@gdgdals
RaBmyorngdgdob abs. 19-5 baggnbawab 396mba o aobbsgmmmgdnm
3megdbade asbws om@abdmumgbianl s8mbagsma 3wbd@o. oo
onogddab sg39@0dgdmbgb. dgmpase Jmb@nbgb&mma Godab gzgy-
693d0 Lsdsomab yggms mdMmado goRbms gmmgdbgda: Labbemal
Ladstaemob gmegdLo, Ledmdomadm jmmgdbo, sdabob@msogmn
3m@gdba, dhmEgbgscyfio 3mogdbgdo @ 5.9 ymegdbgdo dgnzagh
439maxg@b 3Mabzndgdl, (369090L, 0BLENGYGSL, sd3og Tgdo-
60b8g3b.  3obmbAwgdrmmds (3mBbaGomGa LsdsMmome) doRbgmm
0g6s badsMmeab gabgnmatigdal bamggmgbm abs.

»badgemgg bedaGamab ;mgm@ns 3obmbab 8ndathio dga(sgoms,
396mb3s o 3omas ab grnygho Moz 3ob sy gsoRbms. badsMmmab
3Mads@ab nged jowgg NBMm™ assdmagms gb Ggbogb3ns, gobsawsb
badaomamenab Bobbam as8msbomms bobgm8bogmb 356 339mem0 mada-
o309, 58a@ma bsdoMmmamadn bymoggh sMs magsm 58 babgmadbogmb
8096 as8m(3gdgm 3obmbl, 563gm bbgs Bysfimgdh — Labsdsao-
mm 36God@ogob, Bzgnmgdgdl, mmd@mabsb, dgbgdoma Ladammmal
360b(30350b, Am3gmn(g 3363379mbomasm dgadmgds odamobdnfyg-
dmema(g gn ngmb 3obmbmsb. yzgmsby gamm gds@ng3gdgmm dmboa-
(305> 3o6mbab 3nBsMo ao8mbo@s sdgMogmmds bmEommmang®ds
5 Mgamob@neds an@obdmnmgb3008. mobsdgrp@mgy onfomaye
363998309590 ©335b 303 abggab ab 5BMa, Gm3 336mba 36 dgo-
dmgds av030398m 0gdbsb bddsGmsmasb. ag3g asbabammsggb g.5.
“bodsmsmEsdBmgggn JObmb3mgdmal” 3GHmdmgdal, Gmmgba
bogombo ©ag3s sbg: 8godmgds badsmmmosm gomostimaer bobgrd-
Boggm bgmabygmgdal >Msome8006gMa, s3mMamytin @BbgLgdo,
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3bmmme 080§m3, Gm3 obobo dggbsdsdgdnsh 3o6mbol gm@dsmum
3M0@gMondgdlb? jowgs Yncm 83390Gem baMmImshinbs gb 3Gmdmgds
RO Jngg ©30b0d: bs 39bmbamgdemm bymabuymgds dgnboymagns
nd sbMAom, Em3 Bgmdmas 338mb3gb Bs Lagoobby bl oo Gm-
am&og gbws abgmn 3obmbgda. @g-mmmedab (36mdnmo a563MEgdab
8abgmgoom, bs 35bmbamgdmmm bgmabnamgdsb yggmogdob ao350980
doroydb Jogmnb 303300 goms3gogdab gommo.

ba8sGmmagdfingn gm@gdo Moz 3o(3MOHnmanl 8ogh ndbs dg-
8333780 5M oMab PbobmgHm. dnfomomae gbomnb bsda:Aggmemg-
&9, 361939000080 ©> 3obmbo. 336mbo m3dadmdlb LioGonM, od(333
©> gmblgfgoGomm @Ammb. ob Mmamey bsds@omadfngn gm@ds,
M530gbo0 5©g335@PM0s bmgnomygMa ©0obsdnbdnb dmmbmgbgdabs.
‘o oMab dgea3abs?” — Fombammadgh MgomabBgdn o Jabnbm-
396, 6imd 8gnzabs — gb @3aMggmgbae gdn8ab bogdnsbmdos, Mm-
dgma ogodymab 3gmbogl, 585dns dobn 2bMn s ©abdbymgds.
sbammaogMog, bad@mmsma, orm 8sb odab 3Mg@gbBos bmznaormym®
980d&%g; Wbms asbbammm odbsb, Omam@E doMmams bagdnsbmds,
dndsmorgmo 3mbgmoagd@gdobs mo bbgs baddgms aowabygg@nbesjgb.
39936 a208mdmnbafmgmdl Mgommalgdol dofemawn mgboba: badsm-
@ 5ol ob, Gsbag BmbedsMormggdn J360s6 mogobn Lagddggdno.
5739 9bes 3m0badbmb, Gm8 bLoddy LEmmaswag o gbgds 3Gg(39-
gb&mem bsdoGmamb. Mgamnbdn 3Mg39096@L Jobmbby qigmgba
AmEo g3gmmds. ol 308mmob badsGomab 3mbsgnEnl, Mmamms
3mgmgbnbogsb, GmBgmog bsbdmgommgdsbmeb gfhmom ndymggds
3908ng mdMomdsdn. bgdabBngmn gmmas, ndbgds gb 396mbn oy
3M939096@0, bgrab m8rnb 98 mdBomdab. bedsGmamn mbws nig-
m@gdmegb 9bygador, o gb dgbodmgdgmos dbmemmm 08 dgdmb-
393200, oy LadsMmsmdgdmd8gmgdnmn doems ngbgds babadaGomm,
badsmmaeno o6 Bgbmagds Bgbgdabagsb (396mbn ws 3Mg3gwgbén
gmggmmgol G9bgons), s@sdgm gd3nMommo aswabyzg@omgdgdnbis-
356. “3o6mbgda gb, ob Bsigamns, GmBgemng dogmbsbamgal gsbinm
Baob agorgb, B3gb go 1339 6Rygobmgee Bymo 330d3b o gobie
Bgemb bogoron dofzamo ofmgggs bogggdby. 3obmbgda ymggmagal
dmgemegds s agodgmb’. gabngmbgddsi go smosfgh “asbmbsb-
@3Mgemmdolb 3Mob303n”, 530@m8 bsBsGmomdn g56bsbmgMmmm-
dabs 5 Bnbabbsfmsmagbommdnb Mgmobgds stob 63nbrs Bymal 53~
LyGeo. 356mbgda bsds@amab asbzomamgdab Bghgrgdss, 533mdl .
@@5630. 50-056 Bmydda 3968560580 nbnmgdmms 3o6mbab 3hmgd@a
2Lobadsmammb dgbsbgd”, Gmlgmo dgnzdges gfhon Bgbgogeo,
96Y0bot FmmIgmob, “bobs8smomem sdmynrgdgmoas ©d J3mE-
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Rorgds dbmeame 3o6mbL”. 3856 as3mnBgos 335360 3MaGogs mgm-
980 3mbgdaba. gMbLE gmb badgmas gb gm@Ednms, obggg AmamMz
3GmgdGab dagh asmgamobbnbgdama dmbsdstimmnb gaga gmbL@o-
&93o0bs ©5 396mbab ghomanmgdaby, 398mobows obGmEinab dng®
561698 mma 3mboGngabdobs jgb edfmnbgdaw.’

baBomamds mabsbb 3gM soBebs sLgmn LogsMagemg. dga-
demgdgmn aym omosbom 9o g3gmgge Jobmbls ©o gmegdbyddy,
bogo®m agm 8mdgdbomo ygmgamoym dson dgd3gmgme. sbgmom
badotnmal mgmMnod 3gdmagmagobs babsdoMmomm 3God@ngs ©o
babodafomm bLodoMmarmdgdmddgmgds. Bmbadsfomoal baddasbm-
&5 gobms bsdsGamobs ©d 8obe ggmemaanl (396@MsrmHa 3b-
0. 658y3068s LadsMmmgdFagds bymmagdds (36mdomo gm@mIges
“396mbn @3 bsbsdatamm” dg3gomglb smGgfmbs@agom®, Jobmba oy
bsba8oamm”. 8o gdgab Jagd mosygbglb 3obmbab sg@mModgdoe,
ndggdo @ssdyaigh G babsdoGmmmb dgdmgdgmgdom Gmembs ©o
“Ladmbadofmoem badofmowmby” (judge- made-law).

3mBG0bgb& o bob@gds oM aygbgdb bsbsdstmmm 3Mg3gwgb-
@0b (369350 s BmbsdsGamgms bogdnsbmdob dgmgab babisdstamm
IGod@ngob (369800 35bbodmgMagh. a. @yMbdnmanh asbdsm@gdom,
babadsomm 3GagBogs sGnb bsbsdsmmmmms dogh LsdsGomol
Mondg ©gdamgdob bagmggmmsm, ghomggsmmgsbo s babamdmagn
a58myq698s. 3ormggmo LsbsBafmmm gomabygg@omydgda, ob-
33 dsmrmgbo nbbEs6(30g80bs, R9M jorgg o6 dgoaghgb bs-
LoBsthomm IGsg@ogob. "

G GBmema 935305 babsdsGomm 3Rsg@ogalb 3mb@ebab@ o @o-
30b 43946930l LaBsMamgdting bmGdsms Lob@gdsda? og oM dgagza-
deons o6 gdg0bbgbmor (36m3acma gfsban Jmdsmogogab@ob Mgbg
©53000L nfMmbomen gz30bgds — badgmms agfob@b Gmd jambmo,
oy Bmam@ad babadstmmm 3Mod@ojob Mmeo bodgmas 3sgdatdn,
0g0 ©3MB3N6gd0m gadsbabgdm, Gmd gb Gmmo 360d3bgmmasbas.
dmdg3bm gombgzadg — LobysMamm 3Mag@ogs oMab oy o6
badsanmab BysGm, 53356 Pamymaamn 3abubo oM @adgmgbgol. !t

956 0 dgyggma 85603653L, Gmd 8mbadsformol Ladsfmoem-
399mg3gmgd0m0 bag8036mds — gRHamgMmamn 08 bsjambmogsbas, Gim-

% €, von Hippel, Die Rechtssprechende Gewalt und das Richtergesetz, 1956, p. 322.

1. NepH6ypr I; MaHgekToi: Nepesog ¢ Hemeukoro, O6wan vacte. T. 1/ Top pen.: M.
Cokonoackuii; MNep.: I. ®oH Pexenbepr. — M.: Yuue. Tun., 1906. —481 c.

It @969 resgamn, msbsdgmGmggmdal dafamsma Ladsmmmgdingn Lob@gdgdn,
fy0.: mgm Gnbndg ; msmMadbgmgdo : mgem Bobady, 93o@gfMnby Ligddsmsdga-
o, »d. 1993, 33. 77.
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dgmog y3gmady 8g@pr ymalb bodsGomgdmog Lob@gdgdbs s
a@oonm S5Gmghgdab. bLabadsGomm 3Mmad@oge Bo@mdmowagbl
Bys@mb, m3aMgzgmab gmamabs 94bsennbon@lb, 398mga go 3Mob-
303mb, Sbgmmbsgbmbygma  LadsMmmgdmoge  Lob@gdgdaboo-
30b. bmgngMon msbsdgmmmgy Ladamamgdtngo Lob@gds, dombg-
3350 boghom bLadsGmemmsb msgobn LogEbmgabs ,,0m0eMgdb
3mbsdsBomgoms @mgdab bs336m6dwgdemm bLodBosbmdaby”. o8
Jooboo bdomom sbrgbgh dggostnalb Lsdmgdomogm  3megdLob
3ofggmn gbemnb (30@0Mgdab: “08 dgdmbgggedn Mmegbs3 o oM-
Lgdmal FgbadsBnbo gdpmgds Jobmbab bsbaom, 8mbads@mmgl go-
3mogdab asabygg@oemgds Aggnmgdom bsBs@msmmab dgbsdadnbim-
3580, 08 dg8mbgggeda o1y ot 36bgdmdL Aggmmgdas, — 08 Bgbgdol
339bo358nbom, GmBgmbagy 0go 39§ 3a39dwms, ®mE dggdemmb jobmb-
8gdmonb Mmmdn 8md8gwgds”. gMsbagm badsGoemgdmng LobEgds-
3o, Bogbgsgam 08nbs MmE BMbammo bsdmgsmaogm ymmgduob 8gm-
obg 3abmo 583mdl, Gm8 dmbadammengl o6 dggdmos Yoo mggob
bog8ab gosbygg@ody "dgbodsednbin jobmbab o6 oMbgdmdal, bom-
356930b 56 9bnbEmSab obgbac”, g9M Rsdmysmndms GMswo3ns,
babsdsmemm 3GsdGogob bEamymagom bsbadstomm Bystime dofi-
Bgg0b dgbobga.'?

badooggmmb measbgmo 336mbo BmEds@ammon 248 gdab dgb-
obgd LodsMamgdfingn 3g@ob m& babgmdsl nbmab. gbss bmmds@a-
a0 ©5 0bmngomyemyte LiBsGomgdHoga 39@godo. bmE@EIsGaymmo
og@os 3obmba, GmBgemo(y dgnzeghb dobo dymdago b MHmgdnmo ©s
86sgomxgfamn 358mygbgdab J3030L bmagom bgbb. Moy dggbgds ob-
©ogogsemm@ badsfamgdfag od@&gdb (Gm8gmams banMbabgmdaba(s
Bomdmomanbgb babadsGmmm aswabygg@nmgdsba), 28539 jobmbab
@obob3s, nbobn  gMoxkgMomns md mbes dggbadsadgdmemgb bme-
3s@omm 24@b. nbmagommsmama ba8afmmgdfngo sg@e danmgds
(358ma(393s) bmMBs@ngmo 3g@ab baggndggmbyg we 8ob dog® msc-
agboem gofgmgdda. LabsdsMmamm aswobyzg@ommgonl, Gmami(s
obngomsmain 5d@nb ghoxgMammds, (Res judicata) goj@onmam
bgenb gdmab 3Mg390gb&mmo LadsMmmab s@bgdmasl.

— abgmaba@n badomamgdiago bab@gdolb jemabogmbab waobab
35685689800, Jomasbsm 0bamobymo bob@gds masb m& dafMomag
360b(303g: 35madgb@ob 7bgbogbmdabs ms bsBamomol do@Gmbm-
d5bg. ogMomogm 9bgbogbmdsl grmdl dsmradgbdo ( @gmmasmo
©> M0 33, Bmdgmos 358mmob 336mbamgdannlb Gmedn), Hm3-

12 Jean-louis Bergel, Theorie Generale du Droit, 1989, p. 245.
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ol sg@gdn(3, Bogbgesgor dabo Bnbasmbobs bymdggbgdgmns. (3a6-
@38976@0b nbgbsgbmdob 3Gab(303a). babgr8Bogm LimggHgba@g@ab
36985 gEbms abamabao s 585F0ggmoe ©m]GMH0bgdabamgab.
s(3 899bgds 0bmogomysm Mo magobuamgdab badsMomgdag as-
G3bGogdl, ob sbsbymos “ba8omomal 35Gmbm3nl” 3Mab30380. 58
3M0b3n3ab Mgseny@n oGbo Bpamdstgmdl 08sda, Am3 yamgdsms
©3(330b LomsMmogmbyg ©ashsh a8mygarmgdgmn dmbadsmmggdn,
Gemdmgdogy 039396 §30993mBa3L LsBgBm sEBnbabEMozanbagsh,
mo30msb azofinmgdgh dgbodmgdgm mgambgdmdsl, dgmeg Bbog,
osgob aomabyg@omgdgddo sbmgbgb nbmagnmmdms Mamgdgdal
BmEZPmomgdsl, 038396 8so 396mbBwgdmab Bggmnbagsb, dnsgmo-
369396 M5 0330b3mgd0b bgggGHmb LB YGIHo badsmomab Bayg-
moE dofMomers bagfiom LsdsGmsmb, Common Law. 33356,
0bgmoby@ Lob@gdado Ygmgdgdabs s mogabygmgdgdal goob-
&b 93babygds, (36mdamo ao80xg6s LEOGNEIO w©s Lyghom
bodommamb dmMob s 38 @gambabBabom Lodsmomob Bgmegdals
3Mabinda BsMImowagbl asMizgmma bofabbom 35GmsdgbGab
bgbagbmdal Igbmmmgsl. nbameba LodsMmamada Ja@madybEnb
0bgbogbmds @ LadsMomab ds@Gmbmds 33bgdgb o Sdmagfgdgb
9fndsbgob. dofomam gobbbgoggdsl abamabamn 3mbLEagaabsl
Jmb&G0bgb&nMnboash, moabo bgwmogh edsda, Mmd bbgs ggMmIym
LobgmB8bogmgdda, 3gMdm 3ofms Pamgdgdo, doa. 3ot magob-
Bmagdob g@mgds @sdmgengdgmaes JmbbGagmnatby, 85306 Gmeg-
bagz 0bgmabdn gmbbGn@mogmn LedsGmamn bbgs sGaggns, oy
30 08 Brgdsms 399McNobgds, BmBmgdag 3oMobEacigdmeman bo-
baBaarmmas dngM 3ghdm daGomsmzgab. '

28 356bbgaggdsl goohRbns awn 3Msd@ngmmo 860d36gmmmds. nb-
amnbda gb ngmgdgdo o6 dgadmgd Gomasbsw agdbsl dghg@gogmo
36 goddgdamo. gomgb dgdmbggzseda, dgadmygos dmbrgh Mmdgmndg
bBoGMENb Bghgigds, 8sa. (Habeas Corpus).

3ommadgbBn, gmmdb Mo gbgbsgbmdsb, dgadmgds dgog@abs
396dm 3ofos m@mgdgddo, 538 dgdmbgggeda bEsGRGNMo Lodsm-
@30 Hm3 gmmdpghb bigm 3Gom@odg@b boghom bsdstmsmby,
35806 omoonmo ogsmbsbnbom gnb dgdmgdms byemo Bgmdscamb
30594dmb badsmomab ds@mbmdab Bmgmo Mgygado 96 Bobo 3bad-
369emmgabn 6aBnrmn, Bmgdomagdol wggmgdgdabs @s msgabygmgdsms
a5636@ng00. anbob Babgmgom, bedstormab dsGmbmds sfal moga-
Lo evfaoaemma 860d36gmmdac msbobbmtn 3sGmsdgb@ob nbgbag-

13 Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (8th Edi-
tion with new Introduction,1915. P,355-364.
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Lmdabs, Gm3gmo brgmagh 88 gdgbogbmds. bsdmemm x>dda 3o
356mo8968La(3 o6 3gmdemos @sbdmmomb bsdsoennl dgaggde.

5. 3Mg (3909680

0bamobyfo Gsmonnmo ©md@mnbs 3Mg390gbEb aobabo-
magl Gmamyy sGomBabmngol bEsdomy@mdobs > dpaMonm-
3ab DEMbggmymagol badagomgdsb. 3Gg(39096@0b aodmygbgds oM
560l ©38mjogdnmo dmbsdstmmab bydogd@u® dobgrenmgdsdy.
bdnGow badstmmabamgab goomgdom P@Gm bagatms ngmb byb-
&oe (36mdamn, zoMy omgsmMs@ LEYmYmgamn, Gobo dowmb-
9353 smdoo obgwarg Igmdengdgemns oy 8mbsdsGomy asdmo@obl
a°000By39@0mgdob, GmBgmors gbobssmdrgagds 3y (390gbGL, 200
Ladafomob LobabBg s 3bbsbmagMmmmds 8bbggHmamor gboMgds
80l Gazambarnt asbgnmamgdsb. sbgm bsdoMmamby oyMwbmds
batobgm Logdgs. “3MgEoegbdn, Mmdgma o6 sMnb wofmymgoeno,
Jgadragds asbegl dMsgaemn ggMdm dgdmbgggol bm@ds. dogbom
M5 sbgmo BnM3al doemol, 8Magomas dgadmgds o egdammb dob
mo30b gabgmmo JmbBgdmngo ©s bbgs m@mgdgda. 60d3bgemmagobo
bgmdg3fmmgdgon s aMdgmagamnsbn 3Mmgd@gdn dgndmyds dgogd-
6L sbgo 6mMAgdhg EoyHmbmdom. ob dgadmgds aoboglb Logyndsg-
o m&3bnga ymBgM oo HMomagMmmdabs @s 3basMadbbmmgdo-
bo. o0 38nEmB 5g3b BoMamabagmrgdsb baggdggenn dmombmgmb,
m8 ombosz 83mafn aomsbyggdnmagds, GmIgmagy 3Gg3909080
@b, @GRb YEgemgme.

mgbgmiab mgdbagmbe 3Gg39096&0b Dmaswm (369dsb dgdwg-
abanMom 356856 e3b — Bogsmoma 6 biaddg, HmBgema(s dnmpdgens
3b dgadmgds damgdmm adbsb Ladsgamomme 96 Bglinb babne dmd-
©936m Log8ggdabsmgab 96 Bm3mab obdaMgdoms; omsbEneig-
dam o6 sbbbom mbwos agbob Lbgs sbammaonma sd@o oy aofg-
3mgde." “3Mg3996@mma bsdsMmsmn” Jgbagds dmbadatomg-
o5 Jagf a30356y39@nmgdab 308m@obob 3Gmgbdn dgddbomn o
353mygbgdmma bmMmBgdabs s 3MnBn3gdnbagsh. mamgddal yggms
J309565da Lsbsdommmm 3Gg(39@gbGa 385 oy 08 boMmabboo gemmdl
adg0b 3ombBbgdgem domob. stare decisis — gosbygo@m aby, Gm-
ame3 asesbyggBomn ogm oGy, 36g3gRgbEme LadsGomob
Lob@gdsdo dmbadamormg bogddalb asbbormgabab g o m @ 9 d g m o

14 Nemyenko I'. B. CyxeGupti npeueaent., 1903, C. 233,
15 Oxford Dictionary, Ch. V. p. 292,
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> a300135mmobBabmb ob 6mM8gdo s 3Gnb303gdn, Gmdmygda db-
353L bogdggddns Radmysmndgdmmo, 85306 Hmmgbag bbgs badsm-
oemgdfing Lob@gdsda, ababo BaM8maanbgb dbmmmem nd Jsbamab,
Gmdgmog dmbodastomgb 3 g 9 d m 0 o gonmzarmobbnbmb bsga-
oMo aemsbyzg@nmgdnb as8m@ababsb. nbgmobdo 3Mg39096&0b
emg@enbs  aa8maMhggs d303Mo@  Logompgdmmm  babosooo.
bdoam nbaemabgmn 8mbaBafmomggdo gammgdamo 3606 Jnbroomb
9B sRMgge 35©36y3980mgogab 08 3gdmbzggzgddag go, Gmeg-
Lo 3MbgdmdL Lsgdsmm bamBanbm bagmdgemgda, MmBmgdagy Gmd
56> 3Mg(3909bGNL Logommgdymm ©mI@Mnbs, dgbadmgdmmdasb
8ma3(399mbgb boddg Lbgsagoor asmabyzg@omnym. abamobnb
gmgaea Lobodsmomm gomemgdymos dnbmomb 9gdim  Jamame
0gfstigoob  babsBsMommb aow@abgg@omgdgdl, bmemm bssdgma-
3om bobs8sommgdo wogogdatigdnmo a6Gnsb magol Bnbsbogm
3°639@0mgdgdmobaz. 1966 Brmodmy mgno mmMmos amado
30GmdmE ©393d0Mgdgmo ngm mogab 6nbs gowsbygg@nmgdgdom-
b, 2dygsde@ ngo Pgmgdsdmboens dgigormmb babosdommmm 3Mmog-
G0go- bosdgmszom babsdsGmmmas aomsbyza@nmgdgdo bagommy-
dmmo Jgg8eamao babadsMmommmgdabamgnb s magam bosdgmagam
boba8oGommgdabsmgab, oy mmAo®s dsmogs ghabgm ©osbg-
bgdb sbae bsds@mengdMng 3606303, 0b g38mygbgdmem Mbros 0dbab
439 bobsdoBmmmgdol 3ng, Lobad 3oMmadgbGo of 3omdby39EL
m0330@d(300 a5m3gomb 8ob dgbadadnbn 3o6mbeb domgdno. 58gs-
dom mmepms doms@a(s, osgol 86ng, amgdsdmbnmas dggommb
@3gobo Babs gomsbygzg@omgdgdo, Gomsy bmEdsmdgdmddgogdom
bogB8osbmdsdn gmagem 3mbamgbnsb byl nbamobob mdsmegl
b 356mb3gdmm mmasbmb. 3nb(3n3b MGmBgma(s a3sg5rEgdamgal
369390968930l (3350, gBmmgds stare decisis. 3Go]@ngada 3Gg(3-
90968330l (335 o6 B2MImowanbb dsM@ng 3dm(3965b. 3Mg(39wg6-
&30 bogsmmgdamrams ot Bogmo g5wsbygg@omgds, sGsdgwe, bsgdol
a2056439@0b 36063030, 8mbsdsGamob badsBormgdmogn 3mbo(za-
ob 26bn, GmBmab Lagwndzgebyg 85b a08magdalb aswsbygg@amyds
56 3365hg60. LabsBsGmmm asmsbyzg@mydol 3 bsbomb 9bmmgds
ratio decidendi. Lsg8nb bbgs dbamggdo HmBmgdog o6 sMab bagsemeg-
denm bsbaBasmommbomgnl gbmegds obiter dicta.

369390096@0L 0bgmabaEo ©mi@E0bs adymaygds momgdal
=16y39@0 (33emamgdgdnl 8mamdstgmdsdo. dogbgrsgsr sdabs ab
nbshb93L bsd dmdng 6adsbl: Pdsmmgbo bsbsdas@memb (30mgg
smgdmma asmabygzgdnmgdabsmdn 3o@ngali3gds; smasfgds adabs
&m3 dbgmo LisbodsMomnb asmsbygg@nmmgds sfab 3>G63Ybgdgmon
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3Mg39egbdn 0gfoMdosdn  BgdwamBn  LabodsGmmmgdobamgal,
(3539 209 mo asmabyzg@orngds aobobnmgds Mmam(y Logam-
©odmene 3939090680 J3gdmamda babodsmmmmagdnbomgob. ob-
amobgfo bydsGomab dmaagfon moMggdn mnmgdab domnsbaw
BoM8moragbl 8mbsdsmmmgms aowsbyzg@nmgdgdnl 3Gmenddb,
Gm3gmas 8mGogamgdgma bagmdgmgdas J3996mgds babsdsmomm
26336039380 dgan sbgmmn Bemab 306853mmdsdn. 8mbaBatiammyg
Godgemo Y3 9emadgmynab aogob gorergdamgdsb Js@gabay-
8o dmgdyeimb 3MgEoebdam badstmomb andbsbamgdl Lagbg-
S0 sfemsbMmmzeb bgdmddgmgdab s oy sbigon Mammggdgmym-
3o mEgbdg aobmgds bogmggmmome dnmgdamn, nbamabay@ badsc-
omgdmog bob@gdsda oagds Y@sHmmgbo dobd@sdob Mggmema-
(303, 5c160dbagl Gu3gH@ 3Mmba, 't

- Sir Rupert Cross and J. W. Harris, Precedent in English Law, Oxford, 2005, p. 36.
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3060LOHBRIAITMAY RO boA3I BN J06MEIRIITM353N,
LIFVGUOL 3MBNSNTVH0 N3NLI3D MY
LIFVAAITI3MN30 HIIIVTNGI3NL RIBVIISGHN?

1. b3 33bmb3Egdmm 3539930 o1y bads@omgdFaga 3o393n?

b 3obmbgdmm bamggbal sMbgdmds (Liicken im Recht, Horror
Vacui) gemobbdmdb 03dsb, Gmd 3mba@anGo badsBmamo Jmb3Bg&-
mo dgdmbgggobomgab o6 admggs 30ms6y39@oL, G bs336mbwg-
demm 6m@3nbageb dgmdmgdgeos 3obybal domgds 3Gsd@ozoda Bo-
dmgmam o8 3mbyMgEmm dgjembgzaby. dgbodmms bs356mbaogdemm
M939mofmgdsl 3gmbrgh baMggbo, 3oaMe8 3Mmdmgdab aowsbygg@o
85063 zormmdma 1bos 0d6sb dmdgdbarn, sbgo 3g8mbggzgdda
dmbaBafommg gofib 396 adygzelb bobadotmmm aswmsbyggdomgdab
353m@obsbg, bsdsFomab Jgmmmmmmanal 8gdzgmdom gb bamgg-
bgdn dg3bgdum @bws agbsb, g. a. bygambo Lodmmmm s8de Boaby
1bs 0gbob aomabygg@nmn. dmbodsmomgd vbws dgegbmb ymggm-
33560 bafggbo, 88 bafgg ol dg3bgds, msgob dbMag brogds badamms-
0, g.0. 333meob Gmd bafggbn asohbos 396mbAmgdeamadsh, 853653
batggbo of dgodmgds 3gmbogh badsGmsmb, gobsnwsb dgmdengdg-
mod bodoBmsmdn o@mzggdamo ngmb badaMommab gofgdg LogHezy.
LadoMmarma 3Mab Ybomggbm domnabmds, Bbmmmm 356mbl dgndmg-
35 ao0RBogb boMggbgda. Mol Bom8momagbl gb bamggbgdo s Hm-
am b ngdbs ngn dggbgdmma? (3bmgMgds ymggmomgab Jdbob obgm
58:b39393b, GmIgmbg(s 39MEgM0 3o6mb8rmgdgmmb Bababbst g3n-
Mo go o6 3ggdemm. Jgmdmagdgmas (3bmgMgdobggm YFHmngHnmds-
05 53maBa@30 obab bs356mbIwgdemm bmMmBgddn 33696 babmas-
mgdfinge MHnngMomdsms mam bsbomab Mganmatigds gzabmgds
2fsbsBsMomgdting doragdba(y: Mgmognsl,bsdsmamnsbmdsb, Bogm-
3ab, g gabs @3 gbogmagn@mdab s o.3.

babgm3Bagym bgmabyaemgdob 88m(3969s smabmmmb BsGoend-
Lagmmgds, babasdstorm bgmabammgds 3ommgdymos gobbsrmb,
LagyMabagonb Ladmgdamsdm gmmgbab 8g-4 dgbmob msbsbdscm, ” dm-
LaBstomyg, GmBgani Wb o@ygob asbbagmb 08 dabgbom, Hm3d
396mbom o6 sl gemgomnlbbabgdmma 83 bogambalb asbbomgs ms
35036y39@9, 96 338mbaygbgdgmmo bm@as dbrmgsbas, abiadme-



396:mbo demg@gemmds o bofggde jobmbdmgdeamdada,

30 badotionemal dmBaGnigtin oignbgds o badomogngdeingn Gigameratigdol maegdde?

Bygfin mg3bolb gagd swdmRbrgds, GmamMz dMamygymo dsGoyma-
bogmmgdab asbgbm@ogmgdmmdatby.”

bsBs@ommgdngn 3mba@ogabdob med3gmms ofmbonm, gg96i-
39%@0 8936096985 396 0mgdb Isbgbobdagdmmdsb aomsgab yzg-
o 3GMdmgds, ;mgom "sdsgn” BomgdoGngs 3o dmmMas gorsbyga-
&mb g8smmgb bafobbos gomabsdMgdab 3Mmdengds. ag@abGgdb o
BEgdS 3 83 e dMgmn aGmgmb BgdabdogGo aowabsbyga-
&0 dg8mbgggs, oboba By39@gb (@ gommgdaembo sMnsb aomsbygn-
&mb!) yzgmong@b s s@m8mAbogdnab gdaddsdgdnb a8 LsdgoabBgmm
3M835605dn, GmBmgda 839Mbarmmdgh ©nsgbmbab yagmaby mumm
35907 36md 3g8mbggggdl... 56 Basgoggh 08 3sLEMML, GmBgma(s ow-
bagdab 8ogddgemb Bab gggmms (3megabamgal mgenb 8ag msgabg-
3 babggeedg 83gnmse dgnbomdl s Wobastndgdl.

bo396mBBrYdram 3037780 Bgbagbgdem Mbms BogBsmome dgme-
Ggdomn badsfomob 8gompl, o Mmam® sMab gowebyzg@nme gb
mgds bbgoaob? o gbges o6 se8mBbs bagdafobn 85306 wbwo wogg-
yfibmo badamammasbmdabs s dmbgdnomo badsmommal 3Mab3n3gdb.

8o6inmBLogmmgdob  gsbbmMzngmgds Lobgm8bogmb gubd-
309 © gb msd sbygs bes sERgl. dmbasdstmmygd, Gmgma(s
boggomstio goob 4399 8mddgogal, bs3sbmb3rpgdmm gogmmdal sb
bafggbab dgdmbggggddn ndagamo asmabygg@nemgds wbws doommb,
Mm8gembag 8abe MBIgbao msamagbms ms6a8gmmmag Labgmabogm
baepobgamgds, org go 3333960 @aergggme 3gdmbaggel maMga:g-
mafigds dob 53ye8sm ngbrmdmms. msgabmgamo bsdsMmommolb ms-
bobdom, sbgm dgdmbggggddo LsBsmomab bysfm mbws ggdoma oo
8bmeame 3o6mbdo 56 36939096@d0, >Ge8gm Mdommgbn gmboby @
ba8somnabmdab mw8ng bmMmIgddn(s.

badoMomnsbos ndzgs6in B9bngan, Gmdgmdng ymagemo nbgg-
Ggbo dgbsdmms dg0bmamomb bbgzs dob 13633 sw dpgmdn nbGg-
gbgdnb bsbsmggdmme, doamod domBy 65 3emgén 3FAmEmAGganb

gobsw.

2. 3369bsbmzMHgmmds, Amammg badsAomab
3mboGoycio mgobgds

LobbEg > 35bbs g YmmEs bsBsmamoab gHm-ghon 1dbad-
3bgenmgabgbo mgobgdss, Moy ammobbdmdlb badammmgdmagn bmei-
dg00b dabsombob a06babrgMab, dob babrbEgbs s 356 jggnmmdsb,

0gMoogmo Bogd@gdeb godbsesh, bydagd@ms EMab, mamgdgdab,
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3omEgdnmgdgdab, agfapogmo a3(abGngdeb, bLSBJngdebs ©s
Lbgo Ladsmonmgdfnga dgmgagdolb 3mbyMgdmmmasb. 8abo o6 Jmbo
Lodomamamb waoMasgh doMgammamgdgm bsBgobl, 4860L mgoo-
6gomdol Log@obgl. s8sboobsgg, asbbabmg@nmmds wo gebgbs-
brghgmmds Gmam®(3 Bs@gHnab mgabgds 3s6(3omm335dmman o6
36bgdmdgh, asbybsbmgMgmmds 638ab3ogHa ds@gMmanlb mgobgdss,
GEmdgmbsg 9G358mbyMgommds sbsbosmgdl, gb 0dsb 6odbsgh mma
33bbobmgMgmmds 3obbabmgMammdsbmeb ghomem bLasdsmomal
08569b@aMn ogabgdss. 280@md a8 gomMgdmma mgambabmalin
badomammab 3sbmbabmgMgmmadol, Mmams gorabobow bggo@on
dmgengbaoe dggsbgdab dgbabgd, o6 dgndmgds mdngddgMsm Asomgs-
mb  badsaomab 83 mgnbgdal 36ndgbgrmmanl d0dson.

396LobmgMgmmds  badoGmomaa, nbggg Amam(z bbgs 6gdab-
dogfn dmgengbs ghmmmmama gbrs 0gbsb asbbormmo Mmam(;
3mboGoymo ©o bgaaommo dmgmgbs. a56ababmgHgmmdnb (3om-
Labsm Bgas@onm 8mgmgba aobbomgs oM dg9bodadgds bnbadrzn-
b ©s LAgmoe o6 sbsbogh bsdommab 58 sL3gdEab dGagomaey-
Mmabgdab.

baBstmmal 336mbabmgHgmmds ofiab badaGaeob n85696@ M0
ognbgds, Amdgmag Ladamaomgdfogo dmgmgbgdobs s bBmMmdgdab
565 3mb3MgGemmdado s0bobgds. 58 mzabgdel bogdggmo dgadmg-
3> ngmb Bmamig mdngd@ Mo, abggg buydogd@amn 8obgbgde.

Gmgmig GMsban mgmMg@ogmbo gob maa dgMygemo dgbadbsgh,
bsdsGomgdtnge go39m80 gb ool @mvgabadaa Ladmmby omGab-
&3d0bomgal. yodnfob a3ymmds dgbadmgdgmos dbmmme yodam
80693%g. 28 Jg8mbggzgddo 0bGgmgd&ecngmo baddasbmanbsmgals
@otom bogfigge mo@mggdamo, bs3ebmbdmgdmm bmmdgdom as-
sdgothonm byMmgamsdgb@ngdnm dgdmbzgggddn ab@gm3tg-
&o(300b Boena J3gnowgds.

ba8samob as6ubabmgMgmmdsi babmaspmgdfoga ghnngh-
@mdgdob MHgammotigdol gfhm-ghmo Gggbognm-ogmoragmoe bym-
bos. 306bsbmghgmmds @ sMHs3mbiMgdammds  bdaMow brgds
natm 80bs6dgbmbamn as@eByzg@amadab 8nmgdab dgbsdmydemm-
5. ogfognmemn 336mbsbmaghgmmds brgds bsdsmomadfagn Ggav)-
mofgdab §gdboznm-agtnmngmo byGbo, Gmdgmoi gmbiMggmmo
0bogn@mserho 39Mgdmgdgdob, bsbmasomgdfaganhangfanmdg-
d0b ©abs8ngab, badbmaspmgdsda gofgboma sboma dmobmgbgdals
©> 3dm(356930b gomgerabBabgdal odemggas; Ladsmmomadn s0LGES-

17 Jean-Louis Be'rgel, Me'thodes Du Droit. 1986. 5. 110
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J&mmds "30gL” 5mbggb badsmamab 3Gob303930b, (3693930bs o
©93060(30930b gmMBymomgdabsb; asfms 33abs, bdnMow sbrgbgb
LaBatormgdngn bmEmgdob gmmabogogszosh sdbGFMod@mm @s go-
beab@ogam bmm8gsem. 3oGggm jo@gam@mnsl dgowagbgb bmMdgda
80603scoyfare asbbabmghnmn Bobssmboo, Bomash gsbbbgsggdom
33abGogao 6mMagdo wdnsmmm 3magbgb dbs@gms @mgds-
8mgamgmdgdlbs o ama Ggarnabaznab JoMmdgdl.

baBsoenab S8LEHIGPrMEs S a3bbMadEIdYmMdd Mmogab
8g5mm a38mbagumgdab 33mggdl 396mbamygdmol 8ogm dggobgda-
o0 (3658980b> @5 §7M806930L 358myg6980Lab, 396mbBogdemal dng
800 338mygbgds bdoMam sGob Bgabgdamo dmmoogob dggao,
Gamo badomomgdingo s8bGMHaginab 8gdzgmdnm Mymm gsmome
3ma(zgob Ggammoigdab bygfim s 385bmabagy asnmgamabbobmb
3m8sgamdo g3agd&omMa bodmongdnbs @ MMmngHamdgdal (33eo0-
mgdg80. dgg3sbgdomo (36g898ab a38mygbgds oMab ©@nbsdabdob go-
3mgmnbgds LodsMmamdn, 3nbo (335mgdow 30Mmmdgdcmab dmMmagdnl
dgbodemgdemmds.  gmEdsmuG-gobbobmgBmmn  @gM8nbgdnbogsb
396Lbgo39800m, Bggabgdam (369893L 56 asoBbasc (3ombaba aobbo-
brgmmemn dabssmbn o Bm(zmemmds. "babadsMammbawdo 3sgng-

(399gmmds”, "s6bgdomo bagmdgmgde s 0b@gMgbgdn”, "badama-
m0obmds s jgmombobrnbogmgds”, "sfbgdomo ammgggs”, dsomn
399mygbgdob 3Gmzgbdn Bnbostbn mbyMg@memn bogmaanb oe-
30bgd9Mgd930b aomgoeanbbnbgdoo asbbbom wMbms 0gbslb Lodam-
@3mdgdgsmogdemab dagh. asbabsbmgMgmmads brgds nmMamamemo
bodgsmgds, Ggdbogafn bgfbo, Gmdmob dgdggmdnmsg Lasdso-
@gdfing Gigammogdsb gboggds badsMomgdmogn 8mgdbormmds s
9eob@ogMmmds. 5833560, dnboombol 356mbsbmgMgmmds 30l
dgxsbgdomo (3693980l dofoman mz0bgds. ggabgdaco (3658980l
3°dmygbgds LodsMmmamdn bdoMom as8brats mabynbonl Lagskn,
Bogbgesgam 530bs, dgaabgdomn 3698930b 393 (306980b dmmmoBogob
dbgmo oy Bmgdmggds badmBagemm 3gMb3gd@ngs. Bmbn 833mgge-
@ab 3. gfdmgab LEs@obGagom, bobbemob Lsdamomnb 33bmbBrmgd-
mdsdo madmggds 220-%g 8g@8n dgxobgdamo (36985, badmgsmadm
3megdbde 100-Bg g@n, 3GmBab 3megdLbda 130, bsdnbom gmegdL-
30-110, bamgsbm gmogdbda- 180-%g 8g@o dggabgdnon (3693 o
®gdgmgooe.

" Epwoe B. B. CyaeGuoc npasonpimencnue (TeoperHueckue M npaktuueckile
npobaembl). M. 1991. C. 208.
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3. 336babmzFgmmds, Amamiy bads@amgdfagn
©93:9e20Mgdeb g8adE0

badamammgdingn 3obybobmgMgmmds 3gndmgds BaGdmamagbogl
badosGomol Lab@gdab, 35bmbAmgdmmdabs @y badaMmamas8my-
9698000 548 980b @gR9JEL.

sdsGanmab Lob@Ggdob gham-ghon yzgmoby a@m LyMombey-
@0 ©9BIIG> bmMdsms pimagfobobssmdmgamds, Ha3 sMmgagh
badamamab dofMamsg c1gabgdob-ogmb babmasmmgdfngn mRmngm-
omdgdob 3sMdmbommo o domobboMgdmmo Mgammagmo, jmb-
geoogd@aco bm@mdgdo shommgdgh badsMmsmasdmygbgdnb 3Gmgbb
> 5J390098g6 dmmasbam anMamonm gn9d@L. badsMmomadgdesm-
©939E0 0535@ IS 3 3393enmdado- Gmgm bmmBsl Gnsbogmb
13063 gbmds?

dgmEg Godab 3GmOmgdsb BoMdmamanbl bngafingmygda a6 au-
fogogmo bm@dnb o6 s@bgdmds, Gmdgmag bogomms badsGormg-
dM0g0 Mgammomgdal 8gdobobdab babao. 5ds(3 badsMmmamdg8namog-
dgmo ©agds Jnegg IBM™ ©nEa 33MMJ393emmanbs o 3GmAmgdab
606033. bogafogmgms dgzbgds bms dmbogh LadsMmamdgdmy-
dgmgdna. bibsdoMommb o6 bbgs Ladsmosmdgdgammgdgmlb bo-
3oMogmgms ImGagom 56 dgmdmas goin 306s36omb buydogdgndn
95egdg00b ©o(3390g-0a0 0damagh joBmbab 56 gab BogmMomy/
Jab 3mbogognd, 3mbaGagma o dnbgdamn bsdsGomsmmon, Gm3geb
asofibos m3aMms@gbmds Bsmn jmbggmagd@absb? Ladsmmmnb sbsmmm-
aodb. sbommaonlb 3Mab(zndn oMab dmemm bbbs, Mmdgmasi vbwoo
23333000l gambgdmds, oby MM asmsbygzg@emgdol domgdabal
©ogMRgm badsMamgdfing 8mgmabby.

356mb8gdmmdal  bggMmdo  asbmbobmggmmds  Gmmeobas
6mM3s@omm-bodaMormgdMngn 5dEgdab dmbomgsobgdol, s@sjmb -
M9&gmmdobs, 35b dgademgds sbsbosmgdrgh mman ytgbmomage ©g-
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com ogBoogen Asbamgdl, sbygdgma bs 306mbrgdmm 54@gd0m ©s
53015365550 MYPa(3e3Mo (36mdgdnm. BMobagmo Rbsmdsbato
3°dm(zgds Jurnal Officiel >Mob 5833560 353m(3980b Bsgsmama. bbgs
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439969080 a08ma3gds (396G MomgMn g0dm3g8gdn, HmBmgda( dgnogh
dbmmmeg 3obmbgdl, 356 33Mammgdgdbs o g MGI3L. mEBoznom -
60 (36mdgdo s 5dnbab@Hsagme dsbomgdn, Ammgdn( a3b3nm-
3bocmos bobgmdbogmb dngbom a38mygbgdabamgnl, ndgdmgds (33emag.
58335610 338m(399960b dofincman 8nbsbos, 860dgbgemmgaba bsjobmb-
8gdmmm 59@gd0b s @ydnmydgdal mogdmyms namm dmbgmbgdumgmn
gmfMdao. Bundesgesetzblatt bom8mowa bl 5333560 Godnb 3o8m(393sb.

85806, Mm(zs LagMom badsomab bobBgdsdo Jobmbawgdmmds
246mbmds 37 (39006@ e 396mBL s (30mm3L Jobmbab smad@oznab
a3Mg8mgdsos (33mnmgdgdol 33ommosdyg, badmdammodm badsoemals
agfnbrodgoob bob@gdadn gb anbdEns bAmmmgds 8g3kagHigdab Boge.
393609 mo em@Mabs GgMmdnbmmmanol dgbabgd as6bs jamigde-
ma 36ndgbgemmgabn s aa3mmgBosbna. Bndmbamgams 56 agFnmaym
96303mm3gensms 3m3gb@efgdn, Mmdmada(s 53008039896 bdsGm-
mgdfing Agamasdnb@o(30sb, dgndmpds bagmdggen aobmgh babsdstio-
mmgdabsogol, Mams Bso gocymb 3megdLab m33g Mbgdgmo abGgm-
3Mg@o(300.

36930©00@ e badammsmb ag3b oMadnMmsdnmn as3emabs badm-
damagm badstogmnb LobBgdab J399698Dg. dobn Dgasgmgbs dgademgds
dg9bododgdmegb bobsdsMmmmb 5630M0db badammmgdfngo dm@o-
35(300bo o @abadmogdymmdab mgambsbmaboo. 39M3s6nsbo @s bo-
@M6agmb ogdgo babsBamammm 5b35Mndgdob Jofaswm wsdndsggdymo

Jbgao.

8. 9Amgbmm-badsmamgdfingn bonbgm@Gadsgom 35bgdn

LagMoba gorn: Juridial-bagyabggmnb yggems gmmgdbobs s @m -
826@80b LGmmo G9JbGo Journal Officiel-wob (1987 Brmowab -); swfig
dnmgdema 3obmbgdab 58mbsgMgdnJournal-esb (1936-). aowsbygg@omy-
oo bBnma Ggdb@gdo Cour de Cassation Conseil (1960- ) Constitution-
nel Conseil-a6 (1958-) D' Etat-dan(1958-). 585bosb bgmdnbsbgromdns
o3bo g@bamabs s g36m3ab msbsdgamdmmadal bedsGomgdmaga
m@aggmo@ Mol dndmamadogna. bagmsbagmb obggg od3b Lexis-France,
GmB3gemag Juridial-ob 8bgogLos.

n@srana: Italguire-gGmgbyma s Gganmbsmygfa 396mbdgdmmaals
bAmmo §g4L@g3n0.3mBbG eGP E0NG bobsdsMammb gowmsbyzgdamygds-



326700 Brgmgemmds s bafiggbo jobmbdmgdemmadado,
42 badsrioemals dmBagnmmn avgnbgds oy badstimemgdmngn Mgaemarigdnl Q‘gggj@n?

05 58mbo3Mgdgdn (1960-) @o v Bgbogle babadoommb aswsbygg@nmy-
dams mgan(303ey)Mn 3mdgb@amgdn (Massima): m3smmgbn babadsmmmb
Lsg8g930bomgob badmdamogm bagdgms (1962-), babbemab LadsGomab
Logdgoms (1966-) @> bmgngMon dgg8mamdn n@amane babsdafHmenm
a936y39&nmgdgdn. abggg bgmBgyFmmgdgdn, g3Gm3nb mobadgam-
d6mdab bmangfon pmyndnbEgdo s gmAamn 860d369mmdab cmn@-
9050l dodmomafogas.

d3goEsfos: Swisslex- ggogFama bobodofommas gomaby-
39&omgdoms bymo 3@gdamn(1954-) s 356@mbgdab babadstamm
35006y39@0mgdg8a (1965-), Bgmgamaia bs3o6mbamgdmm o4& gdn
s BmgogFon egmomanmo mo@gFogais dzgaemnal badsfMormg-
dM0go dodemomamaginab Rsmgmom. ggmgmormiio babadsmomm aswm-
3By39@0mgdgdan bodgbmzebas (@Hobamm, aomon@ s agMdsbnm
9690%g), bbgs om 393968330 dgadmgds ngmb megbmgsba.®

24 colen Morris, Robert Berring, How to Find the Law. 9t ed. 1989
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9. Rmam 3@(39emgds 533-0b uBgbagbo babsdasGoamb ga0-

2bygg@nmgdgde

3demogozanb
amﬁa Gén:

a3omabygodnmgdal  Lobadsfmmmdn aa8m(zbamgdol Gm-
InbBomsb, baboBofimemm  Bmbgmg gu@bamabggdl
3o@ob(3g8l  sbrmordemgdye  aomaBygadacogdob, ndog-
mfingmae 3eesbyzademads 3Gagmeds gnddnydgfgme
Jbygemem-3gmdglnm, Gmmab 26mbgbBado 5Mnsb Lababm
3°380f0b Ladmamgdgde, 3abgmgdn, Jghdm a38m(398930 mo
bagastim banbgmmdagam Jbgmgda.

2 Lbasanb dp8ga:

©anbggegbgdym 3ol Jgdemas a5936mb
ao@abygg@oagdeb mAomsb gho-ghio Ladaomydiogo
banbgmfMdagzom 8dmbarygdms do'bab - Lexis 9mead Data
Central) s Westlaw (West Publishing Company) 85dgggmdoen.

3 b dg0mpa:

Laba8sMomm Bmbgeng 400 (zom Bodgde sbmb sgggybagdb
Labmgsmmydabamgab.

5-7 meob dgBmga:

3omabgg@neogds gadmmeab jyRdm jmBgRigaym 3sdmygdade,
Gimgmagos Gogomnmage Uniled States Law Week (238-ab
afogogemn 33a®s) Burcau of National Affairs an Supreme
Court Bulletin  983cmgbn  babaBsGommb  doymmgdgbda
{Commerce Clearing house)

i 1 o30b 3gBmga:
[

babo8osMonm  aomabyggdomadob  Mgeod@ofigds @
©adgdmgs dMmdneinl baboom, 9.6, "BnbabBafio gmfzemgdn”
o dofinoe jgfidm a08mezgdem: Supreme Court Reporter
(West Publishing Company) @> Uniled States Supreme Court
Reports-Lawyers  Edition  (Lawyers Cooperative Publishing
Company)

babadsFommm gagab
asbgema@ab 6 330fiab
3983

Lobsdofmmm  208mb3gdb  FgbbmMgdgal  asmsbyggdo-
mgd93dn @ J3046mgds wBmgdoon, Jdimemgbo Laba-
ool (36masmada.

| 6-18 ognb 339ga:

bobadofomm asmobygadrmgds J3gybmgds babslsfommb
SmbobMgdgdab myo@esmy® a38m(3g3gddn ads@gdoma
3fmdy@nb bobaor, — United States Reporters (United States
Government Printing Office).

2-2,5 Bmnb 399r0pa:

b 38mga, Gog bobsdshomm  godmogzbomgdl,
®md8  dpfmamde  GgGdebmmmaonFo  @gmamgdgda

39096y39@0mgdsdn smof dg30, J304bwegds Supreme Court
Reporter United States Reporters-ob mggo(ynsema®o gmdgmma.
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1. Jus naturale/Jus positivum, 3mboganfio oy dnbgdama Ladse-
a3, Gmdgmb 335605 P3aMsGgbmds dsmo 3mbymoag@abab?

baBsMomagma Mol dmgmgbs, Hmdgmbaz mBBagn dmbgda asaBbns.
gfon 3bMng, Aggh obdo ggo43b ba8rgnmmdol gogddn, aomigggmo
dams, BmBgemn(g 356LsbmgMmagh babmasmmgdfogn (3bmggdnb (36m-
do 8batggab. Bgmeg 8bMag, Ladomomob EmMmagda sGab badmarmgds
235 o) 03 bmgoary@o 80bbydnb Snbombggem wabsbyma bmzosm-
w60 opgsrab Mgsmaboganbamgab. LaBaMaomob 83560 mMmIsgo
396980l gomgamabbobgdom, Azgbo dndsfogda 8ab 8n8aMmo mMa-
3omgabas. badoMmama Rggbo dg87(36930L Bobady BomdmBnbogds
Gmgmeis "36Gba” o Bggb sl smgadgedor Hmamingg stab (ma-
0@ Mo ©d nbGmMnnmoawm). bbgs 8bng, Azgh o6 dgagadmoas o6
d93°830bma ab 08 bmzosmyio 80bbgdnwsb go8mamnbaty, Hmdmob
dombysabags ngo gababyMgds, 58 ghmboom bsdafamab badysmm sFob
"296 56be”. BgFommdomn badsmmamn ggMmobmogl 396 dgdmgdl
8m3339b 439> 3bmgBgdabygee §mby@@ e 3g8abagzgdeb aoe-
36yga@e. GmBsgmo agmobBgdn 53 bafggbb s3b58wba6 nbEmn(z0-
ab, ogGorogmo bymmzbgdol dgd39mdom. 3mBg6@s@mMgda ny3bgb
3ofggmbo FmBmgdogs 58 bagnobl 8g(360gGnmaem Bowwabgb. 8scn
Gmamey 0gmobd-gommbongmbgdobs ©s 0vFHnbd-mmangmbgdolb
3M0b303gmo 3nbozes ngm 3mboGonmn LadaGmomn ogynbgdnbom
d9bgdomn boBatmomab jmb@Gmmal J393. Aequitas Bodmaa b
badsfmormab bgdboostgm bystimb. me doMnosm sBAHmdMng 3mb-
GaeoBL dmtob - 3mdo@onm Ladammsmbs s dabgdom Lsdsmamamb
dmob ogMogommo sBH0 abfMgdmms gRmnEsb 3gmmnbszgh, 3g6n-
ORYEOR.

d96gdomo bodsHomalb bgmemob smbgggdslb ymggmmgal 8mb-
©935@ 3mboGoyo bodsGmrabs b madmnbgds: — ,m356 Bysmg-
30l 396%. 393560D30 > LFsFHENsbmds oM sdmgzws nuMabiH-
©36300b 3sdogdgen Lgmb dmbzgbgdsb. 3mbgdnon bsdsMoman-jus
naturale gmggmmgob gbBsMggmms M3aMa@Ggbmdsb ImboGone
Ladsmasanby. dob 8mobmgbgdl as8s@mmads Mbos gdmgsm Lisdsm-
m036mdobs ©s dbgdnma bsds@mmab s6bn, ob Jgosbbdgdumn



Jus naturale/lus positivum, 3o Bagnmia oy dmbadnon 45
badoimsgmn, Gmdgeb goofibos ydnfaggbmde dsan Jobeemngabab?

16@s ymgomagm obmsh, d96g8nmn bsdammamo sMab 3mbagenMa
beBs@Momob 8o 3mBgd@afgdgmo, ymggmagatin FgddsoGn agmob-
36gegbzns Pbms ngmb dmbgdom-bsdstomydfoga: "quod jus posi-
tivum ad jus natural reducatur et cum ipso concordat”.

dbgdamo bedsmmmol mmd@Habs gytinbmds s@s8osbal ambab
qbsbmghm brmdsb, GmIgman Lobmasmmgdmog HHmnnyGnmdydb
3mobymdl sdbmmyGyHo bsdsMmmnsbmdal bobyabby. ab@mEamma
Lgmmob 3066gmdal dgomagbl mbopmdmmmds Ladsmmasbmdnly sdbm-
@ POménbs ©s byydagd@ngabdabawdo. Mo bawzgogbm dgndmos
3@s8n3bab ambl s@ndmahnbmb s m@mdnmafgds aomjgmmb adab, Mo
253m8gdagogds bobombm ambob bamMdggddo, 3sdmdndsgmgds mm-
asbymowm ms dgndhbggmom. o6 oMbgdmdl oMebontn Sdbmmuy@mma
baBaMomnsbmds, seinb LsdsEammasbmds ab@mEonma, badsmomns-
6eds babammbm s 53 Ladsammasbmdal Jmbgmg@mm 8mdgb@dn Bom-
dmoma 96b-3mboonma bsdsMmamn. bamgmo s bads@omnsbn 336mba
> dgadmgds gomddgdam 0dbsb dmbadammmnb dnbgommgdam. do-
308 3obmbn bdnGa dmbrmgabas, 8ob goahbas bamggbgdo o bazafa-
9rmg9d0, 85906 badsMmmmnabmds s dybgdoma badsmmsmmn as8mmals
Ligdlnmostimm Bystime ms a88maygbgds 3G @ nggm (3bmgfigdada.

dmbgdamn badsGonmab (36985 LsdsGameob gormmbmagnabs @
an@obdfnegbznol ghom-ghoe gggmody namm dggmo ja@gammass.
&mbgdoon bads@mammo wm3nMabdnfegds Imbngon® badammamb,
Gmami(y oEgsrrmMn BmM8s- sMabMymymanmb, s8mgbow a08ma-
©nbafMgmdl ngsrmMabs s sGLgdmmab dumdogo mednmabinfgde-
Lagsb o 3gmg, ngo s6ob bm&ds, GmBgma(y 358mdmobstmgmdl msgsm
369300056, 580@m3 8ab (335mmgdon @ 1380560l BngM gmagbomo
©36569L0bagsb ao6bbgaggdam dmmBago bobosma oggb. o85b gdsgg-
35 3mbnGogn badsGamob bafmggbgdo, Mmdmgdag joegs NRG™
2dmmngMgdgb 3bgd0ma bads@mmmnb g3nMa@gbmdab. gggmsdy yocan
396mbgdogy go 0dgnsmsm s6nb ©s8s33symaynrgdgmmn. Labmaswmmyg-
dngo abGggbgdab 3MogemagMmgbgds ggM 3mmenmdl bHmm JoM-
3mbosb 3obmbIgdmmasda, Mo nb3ggl 3mboGoy@o brmMmdgdab jMa-
&0gob. 3mbogoyin bsdsGomob bmmdgdo dgbsdrmms mgambgdatng
0ymb, s3aGmBs(g d6gd0ma badastmsmon mash 8ob bgdmm, Gmamis
wm3smmgbn bofds, MmBgemag @330b dsmab nmgdb dubgdacmn badsm-
m0s6mdomsb. 846530b 356mbgdn @ LdsHmmnb J3bmbgdn aobLb-
3939000o.

3698000 Ladsmomab Jmb(398(309L Mmegasbgg 3o9Rbrs M@ds-

a0 39350a96emmds, Safmzgmns 3Gsd@oggmo dmmbmghs badsmmmal
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3573k mégbgdobs. mmds sgz0bgmn sbrogbl Momm obabggmgdab, gbos
@gmanma s 3gedagn jobmba, d1bgdooin 3obmbo s s@sdnsbob Bngh
dd96acmon 3o6mbBmgdmmds — ,lex aeterna est ratio gubernativa totius uni-
versi in mente divina existens®.

3693000 badaamob Jasbonabgmdinge @md@Mmabnl mabab-
300, 3bgdmmo 3obmbgdn Mbrs dggogsbma dubgdom Lodsmommab
396 gd0m, 50058n360b Bag® 89486nem 6mMIgdL dsgms assRbosm o8-
©gbsm, Ma8mgbamay ngn @mabbggmMadns 3mbgdno bLaBsGmammab.
da6gdomn @s 3mBboGana badstormalb dods@mgdab bsjomblb 3Msd-
Gngmo 3@ 30Mmgs aoshbns, 28 ngab 8933 gmdnm swadnsbgdabiscmgal
363bgdmmo ngbs 8mdogn 3Mb@MmEmnbs s 1 bgbagbmdab Moymads
38smoggm bgemobygmgdaby. Mbsdsomm 3obmbgda bagsmmgdmemm
36 oMol a]zgdmgdoMgdammamgalb, orgdzs dsm of g3Mdomgdooc
8sma dgb@mmgds.

396mbab LbsdsMmomamsh gongaggds Bamdmawanbl wddadgb dgon-
mEMEmgege dgErmdab, 3mgam aMmEenbds, Babsdmmdgmn ogmEg-
G0gmbgdnbsgsb 356bbgeggdom, 3nfggmads go8mnygbs ,jus naturae”-b
36980 “lexnaturae”™b bsBobssmBrgamem, 08 mgambabEoboom Gma 3o6mba
abggg a56bbgogmgds bodoMmmmabagsb, Gmams 8nbgba dgmganliagsb,
(dicemus legem a jure differre, ut constituens a constitute, causam ab effectu).
3ofgge sanrbye gBEmgds - 3n6mgbgdob medswgdamo Mamgdgdo,
“Jura connata”, Gm3gmo(3 6@s oymb ymggmagsmo 3o6mbingdmmdnl
30Bsbo. dbgdom-bedsmomadfngn @mg@Mnbs an@gnfims abrnga-
omndom, gssdmngms dnMmgbamo Lobyobn, Godsy gsbgommgds
33mgs sbom ©MmBn s aobres abo s@GLab dafacsn asb3LabmsMg-
0. 53 EMMOIL dM6gdnmo bsBatomsmn asbrs MRtm 8980, oMy
396mb3rgdmmdal bEgmymagargdol dmambmgbas, ngo asdmba@agh
36mBgLEL bobgmdBogmgdMngo s8bmmma@obdab Lobabssmdmgamm.
bedmmmme, &9bgdom-bsdsMomgdfogn @md@fmabol boddndab (396-
&®0 damdsmgmdl badsmmamab msgby BEgmdmagn LisbsdsGmmmmb
3Mbgdmdol Bgbsdmadmmdado.

2. YR 0dg3001mds 0y F9333M0@gdab dagds

doms@glb dggombgs ,Ms0 oMb FqddsMa@gds?” (amabg XVIII, 138)
P0PsmmE 08 obGmBogmo bogganab asomgsmabbobgdoom dggbgds
bgo@Hmsmmadab 3Mmdmgdal, a3 6a86sgms ndab, Gmd yzgmsgygho Mo
0bgon 30330560l 3@ 303gdem, - Gmamioes ogbms, sGab Fgddscmodg-
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33, bfgmona o6 gbgds bobgmBBogmb. ,Msb 6ad6sgb basmol abmgda
LBmMa BngBeogdnsb?”- badsmmmnb baBsmmosbmdab 833mggofia
Aamme 3@s8mgMo 583mdb Gma, gb o6 dgadmgds gobabsdmgmg-
dmegb Bggbe ggmgboab 3mdgmmab basomnb Bobgogoom. Fgddstagads,
Mmami 3sbygba, 2dbmmggrmae bobosmabses, gmggmogolb dmagagh
9Fob, Ms08g mdngddaMem o 8nmggMmdmgdmam sGbgdaemb. gadmgds
30 sbgmsw dngahBama babsdsmommb dngm dnmgdumn aswesbygg@omg-
&, bs(3 Logdnb gmEabldnm gobboaemgnbs o 308mEEnmo s Jo-
&ombsbo dmbadsamab 8ng® Jomgdyemn?

babsdamenm ao@3byggdomgds gnndbgds dbamgos 8ng® Ba-
3960 38303009 gd98bs @8 Bogd@dL. Msbsdgrtimgg asagdom,
bsbodoMaem 6 2@agbLb ,mdagd&n® FgddsMoBgdab” > MmamM(y
800fb7396, >3 960l gomEgdamo gb assjgmmb. sbom ;96mb8mg-
Seamdoda odggb ggf 0dmgno ,ggddama@gdab (36585b", Bgbedadabiam,
og@nbdMgrgbiesdo gb @gxabozns 0brsmebmdam 8agabygdabagy
3og(3e. 60dobrmdmogns GmB, demgdab bedsGomab 3568568 gdnm emg-
4bo3mb3n, §998sMa@dob 3mb3g3@L bagMommua(y bym mma b Gagdmba
9de3bgds, bmmmm badbombs o @@L byyon gggfime o mabdmzms(ze-
89@0 3968268 gds. s jowgg: Isgomamo, 933@3YymaMnb 3og@L
bdbﬁabﬁm@m DQaSEL‘ adnanb an;]ﬁ aaega‘gcgn bﬂb@&ﬁmgmanb 0\3'86(3-
mab dnbgogom, o Labsdamommbg o6 Bom8mswa 6o sgemBymeumdals
A9FE39emb, Bonmgmagds Gm3 a3 93508ymamdonm, 5b Jomgs ©bs-
daygemab hagbob 3gdmbgggada, vy 396 g3 Gimgogds dMamamgdarals
3Mamab @a858830(3509em0 396 g3mgdgdn, Bmdgmn(s LsjBatiabo obgds
8obo dGsmEgdnbomgnb, gb 306 LobadaBammb Gng@ Moabsdsmmme
0ngmgds s mag0bu@mmgds 3obybabdagdmmdnbogsb, (85dabs(3 go
Gmpgbacg mbodsfomal dobsgsbn MBIgbs bbgoagene), dobo @3-
628539/ 40056585mramdab” b goobo go abmbgmmmann®on Mhgds mos.
sbgor Bg8mbggazadn babsdsFmmm god@aymon 396 srggbl/396 538-
30398, 306 s6inb sbgmn 5880560 363539 oy Bgbeg@o? wwobs-
Bommmdob 369bn85 (3000006 358mBnbafg dMsmmgdmmo (3bawmgds
9365857 mm@E 561 gmnmbnbrnbog® s@od0sbsw, MmBgmbos adws3-
M3 o6 Baygbns. 8@ 3039890 dMamgnmmds 03§ jo(3934gmo
9565F5medob Gmemos. 3G0b3030b-In dubio pro reo (9ggob dgdmb-
393590, dGsmEgdamab babshagdmme), mobsbdsw, 56 ¢bos s@bgdma-
@1l bamabbma@ngn a56bbgag98s 88 303989 gdsmd b jemgdmdab 358m
35336 mmgdsls s gadsmnmgdsb dmab, B3 dmbrs 0dob mowagbom,
Gmd Jofab gosbsdsmmmds gdgnb a36gdg ogm. Libads@ommm gomsga-
bgmgdnmos mdogd@amo ggddsmadgdob dogdabsgsb, doba dgmgan



48 F98dsinGgdo @o bedsmasema

3gndmgds 3gsbaMmgormobBafo ogmb, Gmam®(3 538mdg6, babygmgmg
0gbgdmes Rzgmmgdfing dmygmsgmomgalb 8maggombmgs 23sg dg@oa.
babsds@omm 36Em3gbdn ©38330Mg0mmn dgxndMmgonmmdalb 36nb-
(3030l nbymz0m godamgggdamam (sbommgds dbaty, Mmdgmbs dg@oe
8 303920mmgdo 5gd3b @s o6 ymggemmzgab ob, 30b(3 doMmamomns. godm-
0l Gm3 babsdoGanmman 398mygbgdame gmmdsmama ggddstnggds
JoB8g&os, 960bs3mBgagds mdagd@n@mdob 3Mo@gfomdb o  ddbm-
@ fo §9ddsma@gdab sb@nbmdns. sdagzoMom, babodsmamml do-
96 aosbygg@omgdab go8m@obab dg8mbgggadngs, dgddsmo@gdabo o
Lo3sBaEnabmdab bsgamba dgbadmms mnam MR, gobanwsb Mandgl
88 30(3985b 8bmmmp 83806 946935 F9385G 0G0 babnsmo, Mmmgba(s 8sb
633gnmome 3jmbs smanema.

333bmsboagyg, o6 wbws msgogobymo MmE, magaba Rsbogad@om
Ladsmomob 3nbsbn badsmmmansbmdnl Bombg3es. $9d8sMn@gdsbmeb
bFEmmo 3580%3600 badsMmamn Gabs3gnMggmos 3 3mEMEIdMES. b3~
300 3bmmme nb badsfmosma, Mmdgmng 9bAHmbggmymal bedsm-
oasbmdsb. “Ius est ars boni et aequi” — LodoGmoma sMab GoMom-
Bgbngobs o bedsmommnsbmdob bgmmsbgds, 58 bndyzgdoo nbygds
09Mobdymgbaabl yggmsbyg 860336gmmgaba 65d6imBn, moggb@gdo,
Ao badmgomadm baBsmmab 3 gdmma, Corpus Juris Civilis.

ba8sMmomas BoBmamoas dnombns 3GmEgEYMnm  badamomns-
bmdsbs @ 8bsfigms 5babEmMmmbLb, Ma(y o gmmobibdmdl ds@gto-
o LadsMomosbmdabagy, 96 LaboBaMmmm asmabygg@nmgdnl
356mBngMgds, s3Gomin 6 608653L dob bsdsBmmosbmdsbs(y. s8sbma-
6539, G036 3mebbimgdom 085y (3 HmB, LadsHnomnsbmdnb dnbam-
69350 5bgdmdb badsmoarn, Bngaman sl 33653y Gm3, GmdmaMgds
LoBsGamoab Bgbadmmm baBsmomnabmdsbyg Ba8mamagblb Ldmmosm
23@mbm3dogMm 3Mmdemgdsb o oMol 3GMnbzn3mma bbgs, gnmg gb
dbmeme bsdbamgdbs oy B3o]G9dbg woggaMzgdes.

306390, (3 P30Fmdme 8603369mmzo60s, byBsmmamb 6>
350hbgb 80bo3560 356mbDMBagMgds, mmb gmgGa 3obmbab ,3065-
3560 dmFomobamgab” Mgs doMamam 3Mnb(303L ogomndgdl: 1. 3o6bm-
3900965; 2, 358mdg0y6909; 3. ggdamob o 3Mdamgs; 4. 3o 339mmmds;
5. o 9brs oymb YE@egHnbsbobssmdmgam; 6. BgbMmmagdal dgbs-
dmgdmmds; 7. dgdogmds; 8. Jgbods8obmds asdmzbomgdmm bgbbs
5 MB0(305m® J3900955b minb. gegHo sbyabob, Mma, Bmegboc
Lobgds o5& ggbadsdgds 58 3Mab(303gd0s6 MmBgmndgl o6 sMbgd-
00030 39 53dsgmeyzamgdl dmaogo Bsmasbl, o dgndmgds nogzsl,
6m3 ,bsdommdma” 5MbgdmdEs 585 01 08 bbdmasmgdsda. ngo 0Mb-
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891bgds, Gma8 gb Gig5 3663030 BmMormfng, 3 (30 abnbo dafnmomar
3HmEgEaenma 383330808 983d@nM0 badsGmomdydm]dgwgdo-
Lomgab®,

LogHonm mgombsbHabom, ggmgmol G3s ,bobn@ggmmsb” 3gbs-
3580bmds 53830393 08, Gm3 Bbmenme 336mbogMn Lob@gds gub-
JErmbomgdb 939d&pMs. 9Jgweb 308m8rabamyg, Gedrmgbama(s gb 396
0gbgds dmMamno 3GoGgnydn, Mbbgm Hggadlb sbygg doB@agom
dgdmos s 3dsymaammb ngo3g GabGo. §89d@nEmdel dabambygow
B6gm badsmmegdinga bab@gds dgndmgds gmmgob 3Gab(30353L
(393290 ©5 dmBmEds Mgygdds(y, dgbsdmms, smgnmem asmdmmb as-
dmzsb / Mgndmbe mgdbo/.

mmb gmg@ds (Fuller L) d16580m-bsdsmomgdfngn gmbiygeganb
359mygbgdom soam cobadgrMmmgg badsmormab abb@mndgbgarmyio
3639800, bodsGmomn 63M3maagblb badsmmamdgdmddgmgdnbs
©d> badomomab bem@M3gdal Mgomaboznob 3Mm3gbb. 8aba Ladmmmm
d0Bbgdn 3n oMnb: mdgobngmgds, gbagfimbmgds, baBafmmasbmds, ors-
BaLbmMmds. Mmami(3 00 330035bmdl Mbrs agoxgaNBnmo Bod&g6n
@5 5O G 9N G9d0. B3G90 9Mbgdmdgh s@s8nabab bymgarmabag sk wo-
3m930gdma obormmb nbaba sbgmn 86 bbgsagomn, ogsmamsc Jjgdn
8nbafigdo. oG 9a3d@gd0 30 0d86g3 300580360b 8ngM Lagbgdom a56-
LabegEmemn 80b6om, 5daGma sG G5B JG030 oMbgdnmo s bagomm
— ab o3 96ms aymb, Bg@Hbydummos, Bmam@(3 gfmo ,0bGgaFamama
Mgormmdnb” gmg8gb@gdo. badsmmmgdMngn bmm8s M3afmdmm bo-
dmamagbb oM@ agod@b, $80@ma, 08absmgal Hmd gudsbybma jombgab,
s8wqbow 3o5hbas 585 %) 08 6cMBal badamamgdMogn babnson, Mbos
359mgam3z0mm Mmam@n Mb6ms oymb ob. gamgol dgxrsdgdom, Y-
@ag&in My 3o6mb3mgdgmamagsb 8mdnbamgmdl, s gndmyds Ragom-
35emee baBsMmams. 0dnbsmzob 6m8 3063bsbmgMmm, s6inb 3o Jobmb-
3gdmab 80a6 854860ma 6mMds badsmammgdMngo, mbos mogsmancbma
3nfgge (g 3o, Mo3mgbom 5dab 88 6mmasl LigdLGsbznyMa Baboba
©s 8gmeig, 3301535Dm3bL 3o ab 8nBbab Mgsmmnbsganbsmgol dgbsdsdal
badyamgdgdb. gemgmanmn 3sbgbnb Bgdmbgggeda bedsmamab bmMmads
«1brs Jggobogl Gmameig 8mBggbgdamn. 8msgatin 8mmbmabss bme-
8obadn, Mmrgbs Bggb Mo08gb goggmgdo bEmMar, yggmody oo

25 The Morality of Law: Revised Edition; LON L. FULLER; 1969 Published by: Yale Uni-
versity Press.

%8m0 dbn, Bgn8mb — badsamab gammbmgns: domash 3mgmy dgbagamn /bady (6.

Ma.: ombgd doRsdgnrma; gm.: Jgorg306 Jufomgsbady; 80naa86.: 3gmad dedybe-
©ns .- ;md., 2012;
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3smdsommdam b dogommo bEm@n dgmgzas. bsdaGamal 6m@dsk
gmggmagab mbws 3o5Rbrgl mgan@ndyma 80bbgdn, Lindb@ebzoy-
&0 abbob >Abgdmds Bobggmmsl sdmygl dmgen LaBsGimegdting
Lob@gdsbacy. BoMmBaamb @ gas3mbGmmmmb sadnsbgdnb boddns-
bmdo oMol baBammmgdmogn bob@gdab a96gMamymn dababa. sfbgomadl
2bggg bbgs 3Mm3gg@gmoa/3Gmgbysmmandn bobosmob 3mbiMg@ama,
396dm 80B6gda(3, HmBgmos 3agdys badsmomgd@nge bob@gds 396
026bgd93b, 396 doambggh magob 3565GamnE 8nbabb. badmmmm xs8da
LEoGmE o badsformnb yzgma banmbabgmds ¢bs o Jdsymgamagdogh
39893 Imabmgbgdl: 355Rbmgb bagMomm babnsmn; ogmb 8mbmbgdmema
Bo68mB8omaqbgmmsgsb; o6 aoBbrgb v 3mdams; nymb Bamgma s -
30bagamo BoboamBrogamdgdabagab, bojdsme bEodammmo; o6 amb-
mggb dgmdmgdgmb, dab Ggomnbazns dggbedadgdmmglb dnbsambl,
9-0. 08 8aB6g3bs s Lodgamgdgdl, MmBmadog Mmogem o3 bmMH8sdns
Bomgdyma. 385bmobagg, baBoMmeal gmggm gmE8sb oggb msgaba
a8s@gdnmn jMaGgMnmdgdo, 8og. bogmb@Hsd@m Ladsmomonl bmM-
35 bms @30GgbGmb ,dbsMgms 3gonmbnbmnbogmgdaby®, Rzgnmgds
— 00805696 ambbg®, bEsGmdo 3o ,LHdbE6ENYA LodsGomons-
S5mdabg”. gb 3Gn@gfondgdo dmGomyn babnomobss, Modmgboma(y
dmMemgfno Mol ob, Mo Wbws nymb, ago ymggmogolb xgM-s0bos.
badsfmomo s dmMamo gobmymagmos, Modogbsmsy gsbnymag-
m0s 36ba ©> Rg@-30bo?. gumgfo JoggamMammown o6 goobbdgds
@530b dogs® m3mbgb@b 3o>G@L ( L. Hart ) Gm8gmbag 8nshbas Gmd
296 36bgdmdb sm3ommgdgmn 3ogdafn badsmmol Hmdgmarg stnb,
03 Ladsmmsmmsh Hmamfngg 9bms ogmb ob”. gmmgma bedsmmob
»0bgd0mmdsb" 9dagdl 56a 8nb omds, 680 mogow badammamdn. obs
> s3ofnbdoMgdl &6gdom badsmmamb dmbagnn® badsGosmasb, ab
5300b30FgobLbodsMamombe @ 3G badsMmmomb,sdbobdmgsmo
9308037M30bs ©5 BmBomgGmdsb Immnb Bs3mamas. mgangndatio
bm®3> ymggmmgol BmMarmn@ns, bmnmm mEGsmann mgan@odn@n(s.

Gmam®(s 1339 00g39, bddsGimamBn Ladmmmm Lundb@sbgegto
d0bbob dobowmbyzor aoMes bmMPnl ds@gMadmmma bsdsGomasbm-
dabs, sfbgdomns IMm3genmgmo/3fHmigbmsmama bafmal badsm-
036mds/dmMsnMmdsg, Gog bsdeMmambsmdmgdol 3Mmzgbda
3mggob sbobgab. badsmmombamamgds BaMmdmamagbl 3Gm(3gbl Ama-
mob gomgmgddo @d30Mabdamgdyma 8bacggdn Bomggmdmgdgm

?7 The Morality of Law: Revised Edition; LON L. FULLER; 1969 Published by: Yale Uni-
versity Press.
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3MdoGHmob BaMamagbgb osgobo gRmgdgdelb madamsb@nmgdgm
8@30(398mgdgdL, MmIgmacs 58 8@ 3n(3931emgdgd by EoyGmbmdnm
8nomydb asmsbygg@omgdsb gfia-gioma Bbatinb babsagdmme. -
90 533m3b Gm8, dogmnsb gadamm babam oy sgbsbago Labsds@meaml
B0bs3g ©asb mMo s8m(336s: 3mb MG mmo @ogab assbyzg@nbs, Hm-
8gmo(3 sMgags B3@8mdmdorn s badstmmab bmc3ab 354365, Ls-
Ladoammb aomabyzg@nmgdsb oggb Mmam(z Hg@Gmbagd@ogmo,
sbggg 3g@b3gd@ogma bsbnsma. babsdsmommm §8bob bsdmbadstomm
badsFmab, 853658 adabsmgab Gmd 8ab dng@ Jg4860mo BmMIgdo
adbegb mgaodednmn/dm@emamo, bibsdsGomm gammgdmmas 33-
536 dnbromb goMyggnm Bgbgdl. 1. JbaMgmemgab qb&nEzgmym-
gogno 96@s 06sb obadan dgbodmgdmmdgde 3@ 3039dmmgdgdnbs
@ 5Ma8g6@goab Bambomagbswm. 2. 3smsbyggdamgdab bagadgman
dgbsdmms msgemb Bbmmme ab sGa:mdgbggdo ws 8§ 3n3gdmmgdgdo,
Mmdmndog avdmoygbgb mogewm o8 dbafggdds. 3. 8@ 03gdmmgdgdabs
sbaemabobs o 39w6yz9@nmgdnb 358m@sbabob, dmbsBsmaemgd mboos
abgm8dmgabgrmb 8baGgmamgab 606sbBa6 (36mdame 3nb3ndgdoma
©d bemfM8gdao. BabsomBroga dgdmbgggada 3batggdn joasggb dgbo-
demgdmmdal asbggo@mb 8mbsdsmmmab Ggagzos dsm BagM Lo gg-
o0 bodsmmmal alisd @ 3o gdmaw gedmygbgdam d@ gasgdnmgdgd-
Bg. 4. babsdotommb 56 dgudmas mogem dmobrebmb Lsbsdstomm
36Gm39bob abogntigds. 5. dmbadstormg @bwos oymb dowmzgMdmgdgmn
ag0b gabbamgobob, 6. bobadsFmmmb sg@mHagg@o JbafmmoggHamo
>m03mAbogds dbmeme 33806, Gmegbag dab dog® damgdagmo aow-
56y39@0mgdgdo Mgsmygmem smbigmadaros. 7. babsdsGomm nbrs
©s30rmegb 3mmagngob®.

os30b 8b6Gng, anb@eg Homdfnbo Jobmbgdal bsdsMmmasbmdal
36h06(303096 Fgg3Mgdncmdab asbbabmghom dgg(3oms 8565wy 8-
bgdmmo Jgomemmmagag@n LozsGagmab s3mgbgdsb: jmbgmog&a
boBsFomasbmdsbs o osGmmBgbGaanl 9bGE9b3gmymgsb Bmal
3gbsdenms a50364gb 3mBagngo badsGamabamgab 3MomEadgd b
3oboggdnom, Bsdaba(g 3o, Hmmgbag gb gge6sbibgmo gbsdstamms, 3o6-
3 08 3g8mbgzggabs, Hmmgba(s 3obmbo bsdsmomasbmdsl gbabsscdwg-
399 08 BmBom, Gm3 336 Gmam@(3 »bsdsHanmm Lo8s@oada” gbs
1605 ©o7@3mb ©dgob LadsGmmNsb 3owsbyzg@L: od bowd Ladom-
amnobmdsb sM3 go gbBMaggash, bawa Mebbbmmmds, Mmami

28 The Morality of Law: Revised Edition; LON L. FULLER; 1969 Published by: Yale Uni-
versity Press.
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LaBsEonmnsbmdnb bagmdggmen, 3mbaGagta badomomal ;ﬁaﬁgl_;db‘n'bab
- 356333 oBymaamns, 0 badaMmsmn o6s dbmmmmg ,a@abEMEN badsf-
: s, 36870 0b bagMmmea(s 36 8ggbsds8gds bsdsmmemonb dubgdal,
98gboa LaBsBosmn ©s JgMhdme 3mba@onmo Ledsmmsma, o6
Fgadmgds 3560868 gdmmgb bbgsagsmsm, Mmam@s BybMogo, Gmdy-
003 8mBmegdnmns 9bEHMbagmymb LsBsGmEosbmds.?? Mamdgbolb
RmE3nems 0gm 396083600l ggadob@mda Bsmbmemob go5bMgdab 3(3g-
M3, bawa(y domapmds 8bsMmaggfnmo agm obgdnmo badsGmmaao.

Bmame a360bsbrmgMgds Ladstamnb Godmgnemmds? s Mmam@
5350306ma Gmd badsfmsmn bodrgomam nbAHmbggmymal badsm-
omnsbmdalb? Go@m8 bws gomnatimo abgomn Lodstiomal mgand-
03gmmds, Mm3gmn Jommme Bobormmdfng msbbggmmsdns bads@-
m0obmdsboob ?

AmdgH@ smgdbo basgme brab Mowdembob agbabb s 30aBEy3b
Ama oy Sngen oFnomen mgmMasb ogoggdor sMamdgb@szonb 3G0b-
(30393036 b dgbodoadabmdsdn, Mmgmmnss 3Mm3mMngmmds ©d
80bbab myan@ednmmds, Mowd@abab ogM mabobmmn Babsom8mgam-
3ab Babadg smo grggdam. badsmamo sGob bm@doms gHomdmomds,
mdgmo(s dgbsdadobmdadns ymbLEaG ML, Gmdgmdn 8m3g-
3gmos dm@omain 3M0b303gdn(3 ©s oo dmEnb bodsMmereabmdnl
3606(303n(3.%

Gimam(3 §obb8rmgdnm, badsfomasbmdabs > F938sGn@gdab
dngdab 3693y amabimnwgbas 638mgaman @sbaMarmgdmms. 53
™G0 3G0b3030b Bods@mgdom Bgbadmms 8ngommo bada boggsgns: 1.
Lads@Easmon o6 Bshdmapaghlb 658mgarm Lsdsmomly; 2. badsmasemo
0O639mym@b boBoMmmnabmdsb; 3. beBsMasma dbmmmme bobormm-
&6ing 8ggbodsdgds badsGmmosbmdsl.

Gmbome ©gm®obo Iggzems Fgd8smnggdnb wamagbob badn
3bab Aggbgdab: 1. 36bgdmdlb mdagdd o god@gdn, GmBmgdarg do-
939Mdmgdmse smbgMamos mgmMonmn ©gdnmgdgdom. Mmogbas
R2JG0 mdagdGamas, dsma BoymigMdmgdgmo smbBa@s o dgnoligdss
mdagd@gmo Fgd856089d93805; 2. BodBgda s6bgdmdl, sas8 dsmn
bEoGnbo omgmgds 3nFmmdomdE. 35g3mnmam, Mams(3 dnnhbggs dm8-
Badgmymsw 56 o dnafibgge sbgmam s@adasbms a56bMabzab dabgegnom,
sbgon 8gdmbgnsgddn g988sMma@gds 3o dnofbgge mdngd@nmsw, sodgm

% Radbruch G. Gesetzliches Unrecht und iibergesetzliches Recht // Siiddeutsche Juristen-
zeitung. 1946. P. 105.

30 Alexy R. Begriff und Geltung des Rechts, Freiburg; Miinchen: Alber, 1992, P. 201,
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030 3afimdamns; 3. ImMsma Mo 366376535 Rramab bsggmsm bsdm@o-
3o30m domab o sbgon bobom dggbsdadgds mdagd@u® 3o6g8mgdgdb.
9b 603bs3b ™8, sMag0b 56 B0ahbg3L ImEs e HBIg6sL msgob gom-
©gogegde, oy 0ga dmGogoGigdyma 56 ngdbgds 8sm Bng. mama-
0 aMB3678560 brogdnsb mdag @M $9ddsma@gdgdn, Gmamadag
m@ogonob 39033396, Bm@oganol 33hgdy 3o BamBmumoagbgmns
agfnb3fnegbies, sdaGmadss eamMnbo §93doMn@gdab dngdab ababy
58 bgibb yggmabyg 3gMbgd@onmoe doolbgzms.!

og@ob@n gobagmbobogsh asobbbgsggdnm sGs Bbmmmm sbogblb
933560 930l 3mbLEGbEESLL, ab s8sbmsbsgg as8mbagegh bme-
B3@0gm obsdnmgdsdg @oggdbgdae bs gmmat dobsgsb MBIg6aba(s.
B6Hm 903, 96s 0mdzob Hmd, LobsdsMmem gswsbyzgdnmgdab
sMgbo@gon domeme ©ogsdn 8mbabarmg dbotiggdo Gmmn sMasb,
babadsomm aawabygg@omgdob jsbmbago damobamgab bagamms
bobmasmmgdab bmmamsmmds @sdmastin dgmganh 8odstm, dsfoma-
bogmragdab aebbmE309mgdabomo bsbmasmmgdab bromdal 36y bna-
B(300b 338m8mdoggds.

asbofigbo ymggmagolb gbws gumdbgdmeglb bsddab WGYMG s
Jgoambobmabog® 308m3gmaggeb, 3565fgbab bsdmemmm 8absbl jo Bafh-
dmomagbl 56Ms 236Labgzgmnb badatobgdyo drydamgdab ofmggss,
3M387@ nbo dofMomaggn 8aboss smawanbmb MAnibga bymymenm dg-
mabaenn Bmygmagas BbgmdGinga 30633, 35658@303mb 8omo Gmey-
gmemo @63g6s baggmgbe s ggddstoggdsby.

mam3 5d9-0b 9bgbagbe babsds@oramb 8mbaBsmomg ggmadL
@b y@mGIMds aoboiboma: ,babodoMammm o6 grmdb bdsemb ms
o6 356356253b bababsb, badmmmmp 8obo damoggmgds domgdagmo
3503693380 mgdg3a0b 808s(m Labmaormgdol HBEIgbsl gdysmgds®.

5 dmemmb 3gagemob @sbggbom: “badsmmal 39bmbgol spagbyb
558056530; 3380560l d0bogsba bds dgbadmgdgmos gmsbbdgdmmgh
35b 56 Boboomdmgamdadan dmmommglb 3sbmsb. swsdnsto oM RgMmgds
26bgdamdyg, bagnms asbs3bawb 83gmgdb bodsmormal dgg3sbgde-
bg. 35L dgmdmos @3gd398mdsmmb ao6g s3@™GoGg@alb doemsl, do-
3658 bBmmosw bbgoagefsw, goemg d9bgdab s30em939em 396mbgaL.

3! Dworkin R. Objectivity and Truth: You'd Better Believe It // Philosophy and Public
Affairs. 1996. Vol. 25, Ne 2. P. 87-139.

Dworkin R. Peply // Philosophy and Public Affairs. Symposium. URL: brown.edu/De-
partments/Philosophy/bears/9704dwor.html/; Blackburn Reviews Dworkin: Philosophy
and Public Affairs. Symposium. URL: brown.edu/Departments/Philosophy/ bears/961
Iblac.html/.
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49693580 MBsmemgbin $9383MnGgds 8mamBamgmdl 08530 GmB 3o6mba
LagMomm 3Mbgdmdl; badamaennb 3o6mbgdl 86a0d36gmmds sdgom oMy
080@m8, Hm8 obobo 5Gbgdmagk, sMs8gw 08a@m8 GmA abebo dggbodad-
00036 badsGBormab Rggbl bogmms® 3o gMmandl.

3. badsGommoab bmM3nb Fggsmpgds

ba8sMmomab g338mygbgds bzmgds babsmhgmg BamBmgdab. nmbyg-
©335© bs33bmbBmgdrmm Ggdbogab bob@gdsGuma bHmmymanbs Mg-
semfae emgdmg 85063 39 bgMbrgds babbmob badamoomdn s -
33a@m og obgon Jagmgdgdnb 3mbbGHmotigds, MmAmgddo megamsb
046935 3(3mg60cm0 badsmomob bmm3sdn g. 6. dga3sbgdamo 6adbgdal
a58mygbg3s (babnb Batrmdmgmn ©s8sb0byrgds, J9gwgdab gobnbab-
mgegmmds babmasemgdainga badndMmmgdab batabba, a56bs gnmig-
Sgmo bobab@ngg, J8awgdeb 8306y 860836gemmds, Bgbagnb mbgdawe
MM3939, 3dodg dgrgan @ +.3.) badmgamagm badsmmaman sbgmos,
39onmboboabogMgdnl 36nb(3ndn, sdnbabgmoganm badsmmseada
80babdgbmbommdnl 3Mab3ndn. 39bmbBrgdgmn Bsm a963aMGgdob
oM admgge © 58 gbgznsl BmMaal dgdgsmmgdgm Lmdngd&gdL,
3ofggen Goado, bsbsdsGHmmmb s6mmdl. yrMammgds asdsbgommgds
93Mgmgg bobbmab bsdsGamob a8 bmG8gdab 85686 gd5%g, bows
393m3ggoomor o6 Robl @sbsdsgmoab bigdngddn, bmdagdépnmo db-
ofg, ©sbadogedo 8mbsbomy 3gMmbmbaoggdn, wobsdonmab Rswgbob
LGomogdo s Lbgs, AmBgmms as68s@@gds( 3MHod@ngmmon boblb-
mob badsGoimob dmasmn 636l Ladmsmgdom bogds, Mado mo-
gobo 8603369mmgabo smgomo bobbenb bsdsGommob md@Mababscy
039309, 3moMoxgmb 353dmdm bmMmdsms jmbymMmabnodyg, dmabig-
&6 6m@dgoDg, Lobrgmab ©I603360L mogabgdnMmgdgdby ©oad-
533090 ©65357mgdnk ©EHML, ©3658mbabamgmdnm Bswgbormn
565357emob 8g8mbzg380 s bbgs. s8mgbow, bslsdsHommb sdm 3-
00090mgds bmmdob 39685M@gdnbordn domrsdnt 353d06dod ©6-
53>mgoMogo J8ggdob LadsMamgdMng dggsbgdsbmsb 56+ 3gom-
0g03o(300b036, Labxgmob ©60dgbsbmsb, Labbeal LsdsHormab
3obigbobdaggdmmdolb aom@o6y39@oLmsb s Lbgs. Labsdsmamm o6
dgodmgds brnMmdab gomamgdl asb3mgb ©s ngo garmmgdamos 396mbo
356350@mb 6mm3ab goMHamgddo. 08 Bgdmbagzgdnbsash asbbbgegg-

32 Hegel, Elements of the Philosophy of Right; 2012;
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bno, Bmegbsg gmbiMg@mmo baddab a356959@0baL babadatmmm
3563508 780b Igegase J3bab sbam 6m@BsL, Mobas bodmbsdsGmmgm
baBsMoaenb (babadoMormm 3Mg(396wn6@L) NBmPgdgh ws Molo bo-
0gmo @asb@nMmgdsbag 9dd-b gbgbogln Lobadsmommb bogdnsbm-
35 BaM8maa gbl.

bsdmgsemagm LodsMmemdo jgmambabmnbogiigdel 3Mgbmdaes
>35Egdemgdl 3sb, 3063 Yanmgdl bbgob sMs3gmambobrabegmy-
3507, 98 oamb gomga gb.

Logsmm bsdsMmmsmdn gafmmme 358mnygbgds 8nbnbGMagomemn
dnbgeymydob gamgmgda. benMdgdo Mmdmgda(s 356LsbmgMmaggh ms-
658gdmdnb 3afms boddosbmdsl, bagsmmgdnmm domob Ba@akg-
8mgdo 2Mnab, 8ogfMod gb BmMdgdo 28mabyMagn LobEHymam Hmwo
356bsbrmgMaggb semBobFHnmgdgma MMaobmb dmg8gmpdnb dnFmdgd-
b> o sbgo dg8mbgyggodo Bm@MB8s smBsbfnmgdgmb s60ggal 86nd-
369mmgob magz0bagmgdab mogom g3bbabmammb Gmameis magaba
bog8036mdnb 3nMmdgdo, sbggg 3MbaMgEMen BmBgdo, Mmgmary 856
16s aoo@omb. 38sbmobagy, 396mB8s dgbadmmms 4o6bsb Bnabagml
2933060 msgabgamgds 05653g3maol 30@b 36 gb magabyyemgds
3gbadeama ngmb 356mbBragdemob Bog® msgabrsnbgdaMar ©sdggdey-
mo ggafom Rafmbmb dgmgao. dsa. bags@mggmmb mMasbymo jobmba
"demdormodgmdnl dgbobgd” sanbl Bagm@amnbozanb Byboo bogds-
Aonggmmb dmgoemadgmdab dm3mggdob 3gdmnmgeb bagndzmgdl:

3nta bags@mggmmb dmdoemsdgmodsh ba@mamabs(znnm 396 dma-
3mggdl, o

a) badooggmmmb Labgmdbagm qbsgMmmbmgdal 56/md Labmas-
mgdangn gbagMnbmgdob msgol abggmgbydemsb asdmdmabamy,
30bob3g7Bmbgmns dabogob LsgsMaggmmb dmdsmsggmdol dabogg-
o, (3mbemo 16).

2. 53 dgbmob 3nMggmo 3964@nb 3% 393960 asmgsmab-
Bobgdgmn  bLojomoggmmb  bsbgmadbogm gLogGmbmgdal  96/wd
LadmasmgdGngo MbsgGmbmgdeb ©o(330L 06GgHgLbgde dmorzogl
abgo dgdobggggdl, Gmmgbs(s:

3) 3afnb bogoMmggmmb GgBaGmEnsby ymabs baggMmbgl «Jabab

bagsmamggmmb bbgs Labgmdbogmgdmsb ob/ws LsgMmsdmmabm
mg360bo30gdmsb PhmngHmmdsl;

dmgomsggmdal 3m3mggdnlb 3Mg@gbrgbda Avomgmgds oy oMo
3mma@nganio mzsmbsbHobom babiyMggm gmg8gb@ow gb sw@dabob-
GFsEonmo mMasbmb gisbydab bogobas. sbymngg rgmdsmgmdss
AbgogMmgdmmos 396ysmagdnlb bogombol aswsbygg@nbsb, Gooms
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3036y308mb gb Lyjombgdo Msbsdrgdmdal 30M3s Mbrs dgsgabmb
dogmo Gngo ao6gdmgdgda mombomam megobn dgbgremgonm. 3nf-
39t 358mbgggedo oy aMEINbrs Mm3 bsGydamadszos o gbo-
BoomBrgagds babgmBBogmgdting 80bbgdbs @y wdodMmmydsl, dgg-
demas Bonmmb gb o1 ob asmsbygg@omgos. Medrgborm LHmm ©d
gmggedbFag 5Bmbs dmbgmgd bagocbob yggme dbamy, gb ool mog-
3o >©30b0bGMoGMM0b bagdy @d Momgsba(z Bsb RsBmyysmodms MB-
33965 Hm3 ba@um@amnbaznal dm@nggdn bagmdgmasbos 36 3ofnjomn
1bogggdgmmms, 3nbo Babgogmegds omgemgds bsgBsMnbam mogor asw-
3by39@0mgdab dobamgdaco.

bagofm badsBosmda dombgoogoe dobn 083gMagnmma dmbgdabs
5833360 dg@sbgdoma 8mBgb@gdn 8Magamagaas. dmbgmglb bdnMom
bogds 9Bgd@ammdab, bogo@mgdob, d0bsbdgbmbogmmdabs oy bob-
©mmdob dggsbgds. smdsbimmgdgme bymabygmgds s o350 gmnd
363 Gbmmmm 3obmbgdab 3gdsbognmn smbAHmmagdoom, sGs8gw dnbo
bod80sbmds awbamaw dgdmddgrgdamns. Rafiom oy d30Mmy dnbyw-
Dmgos smdsbirgmgdgmo bgemabmgmgdnlb Lagsmegdmmm sGMmo-
39§03, 3obmbdmgdgmo mdmmne s 8magel gmbimg@mmo dgd-
abgg3g0ab 8Magormaggmmabade o (3bmsMgdabgnmo bodmazngdnb
dyeBnga (335mmgdommds, aga 89abgdmmom Mdggdl o@dnbabGMazn-
g bsg803bmdab magobuamgdal, dgmgaso s8nbnb@Magayma do-
bgmmgdab 398myg69ds bazdsmm awos.

5080bab@Mazogmo mMgsbmb 5833560 msgz0byngmgds bsgomb-
ob a00006y39@0bol 5@3Mgdlb s@8nbob@maomma dabgmmmgdob bs-
bgeb, GmB8gmogg 306absbmgMgds, Bmam(s jobmboom mebs8rgdmadnb
3oMobomgob 8aboggdmmo Mamgds @sdmy jopgdmae s nbngnw-
SmMoe a56bsdgHmb dab IngH omgdgmn bmBgdab suyzoemgdemm-
85, baMagdmosbmds ms 30bobdgbmbarmmds, 08 0b6gdnls dgbadysd-
oba@ @Msbogy absbogl 8ob Boge as58mygbgdnema 356mba, bmrom ory
533560 JmbyMg@mo dobbgdo ggM 356nbsbmaMgds 396mbomsb,
babmasemgdMogo 0b@gMgbgdamsb 3s8mamabotyg. dbmmme gongs
390 046305 ogfiogogmo bodmgsemo. msgobagsm swdabab@mase-
e dobgrmgdsb dgbadmms smanean Jmbogl o6s badsmnmgdMngo
Loggdgmgdab, smedge Bod@mdMagn askgdmgdgdal dndation. sbgom
dg3mbgggado sdnbob@Maanmn mMasbmb bagddnsbmds Gagmam
09399mgdsmgds Labsdommm Jmb@Hmmmb. o Lsbgmdbogm as6-
bobrgmagh dobbgob, Mmdgmbai gbbMongol 396mbamgdmmds ©s
39bmbocgg asbbsdmgmnmos 53 30960l BomBggab bsdgsmgdgdag, o
dobgrgmgdob o6 5793b s@anmoa. bmmm o 396mbo Ronmgdl b6l
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o 56 53mbyMg@gdL dabo Bombggal Jafmmdgdl, sw8nbab@Ms@mml
3g49dmns 58 80B60b 3gLeds8nbaw 08m73gmmb magolin dabgommadam.
80bsbdgbmbammds s baMmagdmnsbmdnl dgizabgds 63abws sBabob-
&Fo30m bygmb BsM3mamagblb. comdss 39bmBngMgdel 3Gnbizndo
Bomnobor 2@Bnbab@Mssogma mMHasbmb bogdasbmdab gamagh, s3n-
&m3 Labsdsfamenm o330, LoMggdmmdl oo dbmmme MaEmgdgdo,
2Ms870 93 Y@mgdocms Mggmygdbgdog.

28nbab@Mooymen dabgremmgds, 0d goMamadda 3o Mo gom-
35emabbobgdmmos mdogd@uGo bLsdoGamob 8ogh 36 56l s3bm-
& megabaxsme @s PmbEMmmm bygmm, msba8mgdmdal
3ofab domnsbor mogabggsma dobgoymgds, Gmdgemag sMsbon®
3nmdgdmsb 36 agbgdmms @sgogdaMgdamn, sGigGom o6 0dbgdm-
©> 356Lbgoggdnmo cgombydmdobsgsb. Mmmgbsg Lo obmbiwgdmm
Bm@8s 00608mgdmadol 30Bb bngdgdl goGmm magabmgmgdsl, gb
1 3obsb3bgmo 85ab msjogdnMgdama @Mhgds bobmasemgdMago ab-
B9Mgbgdnb BamImmagbsbmab, 53 jmobam Babn §3gwgds >@8mRbrg-
35> ogfobogiomgme gmbgHmmab Jgg3. dmbgemal 8agfh Bamgdame
a9056439@0mgds M 1bws BaMdmomagbrogh doMam dnbgommgdal,
gl 8a0by b agmb dsgemgbmdol dabgmygemgds, sbg ndob Gm3
m3Bagmgbmds sbgo dgdmbgggadn 283356 aowsbyggdob mondgMes
8botb, Ma(3 98 ImBgb@Bda Radmysmadgdymoas bsbmaswmgdsdo.

4. LabadsGomm 3Mmzgba

Ls8mgomadm s bagHam badsGamab bob@gdgdab Jggybgdab ¢a-
Fogmgbmds nyg6gdLb mEbsggbuMash babadsmamm babggdab. damgge
9&93%g bag8g abamgds Rggamgdinga bobadaommm bumdmgdab Bgbom,
960 56 G3g60dg LabsdsGmmmdn domgdnm aswsbysg@nmygdsby
23gmagnab dgbadmgdmmdam. mgom Bamdmgdab dGmzgbo asbbb-
35398005 Lbgamsbbgs babasdammmmdo. oy Gmam 0gdbgds bad-
9(392296@™ badsMmamn, dgadrgds av303mm 5390 ab badmgomsjm
babsdstonmm Bo68mgdab bagMom bg@amabs s bsdgmaznm dGm(3g-
bob as6bomgam, Bmams BgrgFama®o, sbggg 33 3ggmo IGoGob
oGaboogznnl gamamagddon.

5390 3ol baBs@omambamdmgds dgmagds mmbo boggbymabsgsb:
Lamhgmab smd3Ms, 358mdngds s BababBatin bobsdsmomm gobbamgs,
s mgoom babadsmomm dMm(zgbo, GmAgmo(s Bmoghrgds bobsdsmm-



58 F9ddomnggds o bodsFGamommn

o 35m36Y39@0mgdob as8m@ebac. babsdsGamm 3Mm3gba abygds
Segmgagoe 3sb3bsmgdam, Amdgmda obabo Baamagbgb Logdgh
08 ggobom, GmBmob ©8§ ja3gdsbas 930Mgdgb Labsdsmmmm 3Gm-
39b%g. 398ga FmbamBgmob sgm3o@n 8ndmobommogh bs L. bg3e6in
B306930b 8aba(35dam Bgadmygds asdmdsbgdam ndbgl men babnb 8mbag.
3afiggmn-8mbB3g, GmBgmbay 3gmdmoas Rod@ob omab@mgds, oby
306mgbgds, gobay Igmdmas @sa@ab@mGmb basm bs joabob dgbabgd
g gdGogfo aofgdmgds. dgmege-gdbdgM@o-8mbay, MmIgmbs dgu-
dmos bagsbowg dga@sbmb baddg8n 8mbadsmamabs s bognza Bbage-
pgdaboagab. gggees dmE3g Bnzeb aegdnb 38rga aornb ogaobgsb
8mbaGRgmab s@gmgadob 8ngM, brmrm 858mga %35 gmnb @ gnobgol
3mbnbsamBrgag Bbatinb 8og.

bgdofo sMam836@s30nb dgdmga Bmbadafmmyggde gobabamaggh
bog9gb s 3gbgnbyMab 8gdggmdom gadmoggo aseabyzg@omygds ghom-
-g®mmo dbomab LsbsGagdmme. 186ndgbgmm Lsg8ggddy Labsdsmo-
mm 358mn@oblb 356fnbgdslb Per Curium 6gboo. sbgome gobhabgds
60dbsgh aomsbyzg@nmgdab gfmn Bbatal babafMagdmmem, s8ag560
a20056y39@nmgdab dm@nggdab Bomomgdno. nacim 860dgbgmmgsbn
a>56Y39@0mgdgdn Boomgds dmbadsmmmyms 3mbabigdgdalb god-
Lofgdom, Gmdgmo(3 ©8mBIgdamos mommgmemo dmbsdsomab bg-
dmbgfna.

20d0babMs309m MBa56mb 8n8atio babasdafmemmb ot 8gmdmas
3257993mb domgdamo gsmsbygg@nmgds 8bmmme 08 bagmdzmoo,
™3 303mGgnonmee 13gmgbo adbgdmms o bagsmm mmasbm bb-
30 35096439@0egd5b 8nomgdms. babsdsGmmmb dgmdmas o8 gom-
3By39@0mgdob as09d8gds 09 5©FobabBMHs30nmBs MmEMas6md "a-
Moogmo dg3remds” andgs. s3gMagmemo bobsdsMmnmmgdo bybgow
d0%65396 5@8060bG > (307 MG MM s bobadsFmmmgdab bsgdn-
56mdab bgggMmomo a580%3650 o 039396 36106(303L, Gm3 bobadsmor-
M JmbGHMmas o dmobrabmb gmgds8mbamgdal bmMIsEos
350569439@0emgdab 8ocgdoby, Mmdmgda gmbatgbds bobgmdbogm
mH356mms NRegds8mbomgdom asbbsbmgMs.

ogMoEogma 3g(3em3gdn, Gmdgmos besgndggmdyga babsdsmo-
@mb dgndmos sdnbob@msEngme mGas6mb aswsby39@0mgdob go-
9d39%s, dotomeaw 358mobo@gds 3g8mgada: 1) dgbsdmms gb aymb
3°6mbab B3gLGob 33M0 3539ds; 2) 36 3GmzgbgsranGo 3g3emas,
35g850m5@ dbsMmab NRmgdal 3g brmmmgs s6s 08 bmBom, G BmBacs(y
6gdomamorgmos 35bmbom 36 JmBLE G300 96 ;o350 3@nbob-
&FHo309m0 ™Ma6mb Bgbgdea; 3) 56 jmBLB G0 Jg(3mBs-o-
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bmdMngo 96 3Gm3gbmsmmaFa; 4) 96 god@onmo dgmds ndwgbaw
bgGombmma batabbab, Gm8 amBog s@sdnabl 56 dgndmas agomsbb-
dmb gog@gdnb 833396k 353900L; B) 96, dmemmb, dnbaggdymo mgmg-
d3dmbomgdol dmMm@om a8mygbgds, g.0. 08mgbom J(36Mn aoc-
oBy39@nmgds , Hmd ambogM s@sdnsbl oM dgmdmns Bobby omsbbdgds,
sbgoas 08 goMmgdmgdgdal bimmo nabmmnMgds, Gmdrmgdag Jobmbab
05bsbdog, 5@dnbab@Maamm mmasbmb Mbos asgogsmabbobgdaba.

593-0b 5806ab@Mo30mmo badsGomamn dmbadofmmymagsb mb-
crymdl 3agngo bzgl 2dnbabGMmszonm mMmasbmams godm(zmamg-
dob, Amdgmo(3 Bom bogdnsbmdab bgggHmda gashbosm, doaMaed adsbas
350Rbns mogabo LabmgMgda, MmEgbaz s@BebnbEMsEonmo mMasbm
> Mamgdb o6 8agmogh 8nbgbgdl, Bmdmab 8abgozomas 836 donmm
283350  20036y39@nmgds. Labodommmgdn  s@Babab@Gagonm
mMaobmgdl dogmncgdgh mosbsdymmb damgogmo aswsbyzg@neng-
3900, miLadymgdnmmdab dmmbmgzbs dofnomamns Labsdamamm
aoeoByzg@omgdolb BgFabob. jGHa@ngmbgda 53sb dnnhbyggb zmsm
damnbbdggewm 08 dm@ogom, MmI swdababEMsoum 3Gmrgnmgolb
2030398906 bsbadafmmm 3Mm3gENMgdmsb. ¥dag5Mn 3MoGngs bodsm-
omasbag 3gndmgds ogmb 08 bmBoom, Hmd babadsommgdo nobmggh
ndagstin 3mb@adb@nb wsbadgmgdab, Mmmybaz obbbs domnsh wads-
8da8gd9mas 36 mamanmma bbgs 8abgbgdnb a58m. Bagsmamar sGogm-
6ogmmo ndbgdmms 8sLBsgmadmgdobamgal dmaggobmgs sgbbbom wo
33bdmogdnbom ymggma dgaabgdas. 8saMed, mdGegmab dgdmbgggeda
58335M0 doamds LadofMommgdMaga bobgmdbagmb gobboma go8mgmg-
655. Amami(y 983bmsb 5 393d0Mgdnm 8mbadasfoemy 39660 gMabromnd
3963(3bos, "dgbsdmma bmang@mmgdds bnbsbymo a93mmd3eb ymgawmn
18@Eommgdab s 3oMagobomsb msgegdnmgdnm, 833653 gb yzgmogzgho
bmemme 1 39mgbmdabggbss. ™

Losdgmagom babadofaemm 56 dgabbagemnb bsgdab as6dbormgg-
o babsBsmormmb bbem8ab bvmem mddb. $80b bo3geman, sSegmys@gdo
LsbadsBoeamb gomsbobnbxraw Bafmmanbgb bdgEagog® bojombgdl,
Gmdmgdog gofepmgdol s8sbzomgdgh LobsdsGommbdng® dog@
533907 3g(30m3gddyg. ymggma 8bog babsdsGommb BoMnoaghl
Bgommdoo 80dmbomaob, Gm3gmdag 8m3gdygmos aowsbobyggd
bLagnmbmsb 396mBab Bgbsdadabmanl s6semaba. BgMarmmdac Bodmbam-

B Friendly H. J. Some Kind of Hearing// University of Pennsulvania Law Review. Vol. 123.
1975. P. 1267.
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350 0206 sbemagh @absfan, GmBgmos dgozogh s8mbsBgMb LsbsdsHo-
om mg8ob dgbadadabn 6560mgdawsb.

59 3Me(39bob 396853mmda80 Bomgdnm yzgms @myndgbGmogsb
Loadgmoagom gobRabgds BamBmamagblb s8gMoggmn dstaom8bogi-
egdab ghoeegfo ©mmdgbgl, Amdgmai LobGgdsgnMor Jggyb-
gd3. gb 35Mgdmgds sbsbsgh a8 gogd®b, Gma 8z mma bsdameab
dabgegom, basdgmaam 3o6habgdab o gl 3Mg3996G 0L bsépbe @s
sbobagh 88g6n30b dggEmgdmma 3@ gdab badsMmmgdmaga babggdnb
aobgnmamgdsl, bodysmgbs wa b8 gasgb. bgedg@ns n8ab 5mbadghs,
6ma 58335610 369 (39gbGmma badstmamdgdmddgmgds Mbomagdmms,
oy dggagde @ 3mba3gdgdn gefomm 56 J3gybrgds; s8a3s6Mam,
weargbo 36ndgbgmmds gboggds LadsGmmgdfogn dmdrangszngdab
LobBg83@nDaznab.

1bgbogL babsBsmmramdn 898mam8n gabohngMgdnl meemgds bdn-
o gboggds 08 bogdngdl, GmBgmdos o358l 339Rbnsm SMbgdnon
badsMomgdMogo s bmgoseanma 360336gmmds. Lasdgmagom ©d
95965900 bsdoFHormmgdab nbas Bram3amgmdl 03s3a, Gmd mbEHwb6-
390406 bsdsmomol gHom0sbmds s 8nbn g38mygbgdab gMmasbo 36nb-
(303980 J39460b Bngem GgMoGmmnsby.
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5. 6amggadnb 3@ba: M>dg gndFmdgb
dmbadamommyggdo bagdnb a3w36y39@0bob?

35bgbol 58mbbbab 8gommmags 8mnagh Ge8mgbaly 1dbndghg-
mmgabgb ym83mbgb@b: @ogd@ogmn astgdmgdgdab dgbbagms, doma
LadofonmgdMago Jaomogags(3ns; bymsbspm bm@dol dmdngds ms
06@9M3Gg@a3nnm 8abo dnbasfbob amaghs, LsdsGmmol Bmmdal
d9@sMmgds; 3Mmdmadnb aomabyzge, dabo mabsdnmgdo.

dgodmgds amgdgel, Am3 33babab 38mbbbobab 0gagy LoGory-
mqgd0b 606539 gragdom, Bs boGormmggdab Bnobodgs ©agdash dm-
badsGomggda bagdnb aswobygg@nbab.

5dd-ab  gmmnddaob mmgob boadgmazom bsbodsmmenml 3m-
badamomyg LGoggh Momasdbo ggznbosmgdlb magob as8mmamgdsl,
dnbo odBom, 88gnzgmo dmbadafmmyg babsdatomm asmabygg@e-
m330b G34b@bg Bydamdabsb, GmamEs Bgbn, nbabagh Msdwgbedy
80%babl, m3afggmgb gmgmabs, Bob byEb >3 G 63 b mb gnbag
0930 939Mgds 5b mogam dmbnbsscBmgaggdng 3o, Amd 8ab dogM do-
mgdama assbygg@nmgds ogfngogmar dsfmambmagMas. 53 dn-
bbb emabn@gdamo damBafgmds Miagos @ dobmab s jogdafig-
damas  Mo8wgbady bbgs dabash gadmdwabamg 2dm(396s, MmAgmagy
GobbgmM3nMogds bogdab Gadabs s bsbosmamsb as8mawabag.

83 LoboMagdmme 308sRbna,- Bbxgmmdlb dmbadofmeng, Agdb
@03b @ombgs Joobge: asnagdlb go Bagndgmen Bbomg Mo@ma M-
(3bs? 89 36 ggma Gmd Baggdammo bty ©MBANbogds vdsda, ds-
a8 08g00n 8573b babsdsGomm gomsbyzg@omgdals Bsjombgal 353-
©9a Baggdnma ombnbgdamo 0g6gds 08sdn, Mm3 3ofggm Gnado,
bobodsthanmmb dngm 83 m b3 gbamo ® 3537539 0gbsdabo
>famdgb@gda s dgmeg dbMag, ymggmo Js@ombsbe, 3sbmbobdag-
3dmnabn 3 ambogmn 8mbadsomg 3339 wobyzbedwg
dog00me©s.

33993, 08 bmBam, Ma8rgbomas 3gbsdsdabe LsdsmomgdMagn
BmM3gdn s Lyg8nb Jabssmbo bgwBg@orm dnbromgsbas (Boa. gofg-
3mgdgdabs oy 8@ 3039dmgdgdab 3gxabgds Bobs Logdggdde aym
9bgbEm 96 PHomagMmbsboboomdrgam) dmbsdsmormg abbmaggab
ag6Gm Bamgmo adbsmb baBs@amgdogn Loy, ggPdme,
bedsmamagdnge bmM3gdl dabiglb gaGm Dubdo asbbabmgmgds,
30Mg 330 oMy asshbrsa.

d9bsdg dmBgb@n, Amdgmoa(s adbbodrgMagh dmbodsmaoemaly do-
bbb - Rsdmysmndoglh Babs bygdgdn sMmbgdgmoa adbdsMEgosmdash,
Mm3gma dgbsdmm a56856@gdg30 dnohkbas 8oL PPGE™ dammgdymow,
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dgdga gb 8mbsds@omemy(z dgbgdfngans 3abmbL asbobarmogl ndsgg
8adsGomgdam, AmBgmo(z 8nahbns Mgmm gmbagMmm 356356 &9-
d>m. 017 6efMBab 06GgH3GH G300 8obgeb 8mmabatg dgmgagdom
Lawobymboms, sbgo dg8mbggzgddn dmbsdstiomg dmobomdgdl as-
28mbdgdsb, bma o6 dgdmos dob asg3mdbmb bbgs, bsjmgdam be-
nbggbom 3063 gds.

5 dmemb gmabg 8m@ngo, Gmdgma doMmogh Bmbsdsmmegh
- 3536y39@0mgdnb dm8bomgdnbisb, Gmamz Byba, 8mbadatonmyg
abBFHaggab 08ab3gb Gm8 Lagddob a3(36manbalb dafnbacgalb banb@g-
Gbm oymb  g5006y39@0mgdab &bl goombgs o6 @30 yMgl 3g-
8mbggaodo, 0ymb ngo 8sgLodsmaam bgmdabsbgomdn; asmoygamns
396mbdn  39M339mmo Momregbmdanl dGmegbomemo (365d980b asdm-
gabgds, Moy ma8sboboomgdgmas bm@da@nnmma @gjbGgdaboomgab,
853658 GBm3mol  mogomsb s30mgdabss g3mammdo Bgfnb joMan
bGomabab. 3obmbgdo sM abgMgds AzgnmgdMogn ymggmemonma be-
35 3m gbam, 853638 gb o6 b0dbagh, Hm8 dmbadsmargd magabn
33w36y39@nmgds bgfimb abg, M8 ngn ymgMrgb Mmam@(3 3obmbal
&3db@o. B3 9pGm dbgdgdes Lobsdstmmm aswsbyzgdoemydgdolb
Joobgs, oo dg@os gomommn ndobs, Hmd ngn By jombam odbgds @
dgbododnbam dmabogbb bgasgmagbaba(s. dombgmoge 08obs Gm3
99d@Hmbymo 65l msbodgMmmgg bob@gdgde myds@adawm dog-
dob dgbodmgdmmdsb ndmggs, dsmgsb dbmmme abgmgdl, Gm8mg-
d0(3 @sBgMornas gamm baobGgMgbme s obggbamaw, sdzc mamo
356bo 8003yHmb  dmBsgsmn 8mbaBafomyggdabs s Bson msbsdg-
369980l ya@ommgds, bmmm Bmaxg, Ngfim gafom 3ndengobsg
30- 99gMoggem dmbodsmmmygdl, Gmameiz Babo gb 8mbbBmbom, 8sc
ot bgMo ny3bgb Ybabm dopmmyMms@gdn. babsdsmmmm aswsbygyg-
Gomgdgool bomo o gbs LodsGimmgdfngn Jnm@nmob ma3m-
Bgb@Gos. Mmam3 Bgbo, 396B5600bs ©s 8omasbs mbEnbgbdnma
Ladsmamol LobGgdolb Bmbsdsmamgms bgome WG g@so og-
Gngnym (369398%gs 53gdmmo (08 nbgboms(s Hmd, of LadsHamab
dofomomo Bgstims 3obmba), 583-b mbsdsmmmams aswsbyzg@o-
mgd96dn jo gb PBOE™ bsgmgdos, 5g BLxgmmdab ©os3sBmEn MRGM
@B30MS 5 babsdaBaoem 3.>cga5333@n@3?3363n oﬁnb@m@gggb (30-
&o@38ba(3 3o 3gbsdmms dggbgmyo.®

dsAomdbognmgdolb  asbbm@gogmgdobsb 88 30(398mmmgds-
05 M0 3mb(3gBE0s 3Mbgdmol: doMmggm 3gdmbgggado ngo 8oBEswm
abobagh ©233@30mb mdogd@gmo F983s6ngds, dgmeg dg8mbgg-

# Koncruryuonnoe [lpago: Bocrounoesponeiickoe O6ozpenue, 2003, Ne 4,



Booglgedab ofiln: Goby gagfmdgh dmbads@menggda bogddob gowobygadnbab? 63

3530 3o ©356Mb63nbmb 8mbsdsmomg. babadamomm aswabygg@omy-
35 amgdlb boemmanbdal gm@m3sb. mnmo Gge8abob Lobom as8mwmab
ag@ngagma Bgbo, boenm 33@sMs GgMdnbos 3mbiMg@ e nbmogo-
EIsEIco dgdmbgzgge. mabygbs 338mawnbsfmgmdl mame s Ja@ao
$3630bgdab Jgmegbgdnom, GmIgmoe sGab LabadsMamm aswsbygs-
Gomgds, MmBmoams(z 0jMdampds 36 bgdomamorgme brogds gabbbge-
3989mo dgdmbggzobomdn mor GgMdnbom asmgsmabBnbgdwmema an-
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JLGBg3. BrmMBs 306356 Ggds8my o 3bgdmAL, smbgdmab Ggdbo wo
B3J&gdn, GmBmgdaz 3obmbBrgdmnb 8ogH sGob gm@mdymotgdymo,
©> 0bnbn 856856 gdnb 3Gm(35L8n ndgbg Em@3ab bGs@ubl, GmBmgd-
bag ngogy agfatdns goshbnom Ma (s gommdnmamndgdl banwsbs(s obobn
398m3mnbatigmdgb .

&adb@b 3968568 gds gbagafimgds ymggmogol, s6s Bbmmme da-
dob MmEgbs(z ab d9brmzsbas. oy 396mba dgozo3b m@3mmnmgdab
2936 dommmns -n*, 39dmbo@mmgds -6 dnbo 360d369mmBomsb a58m3-
©0bsMg Bgndmgds 60dbsgrmgl Lbgswabbgs 3m8mgdgdl -n 1,n2. 8sa-
Smamn: 58335650, 39bmbo dgozagb ofs g br@Bab, sMadgw 3936
bbgomobbgs 3mE 630 bmMmash Bglsdadnbn 3568a6Egdnb dnbgmzam,
33685 gdgmb gbgab sGhgzo60 98 Lbgepabbgs 6mAdgdlb dmnl. bmm-
ds msgesdaM3zgema dbadgbgmmdnm o6 sfnb smgmMgamo ymbyHgg o
d6ndgbgmmdam. GHm3ghab Mgsmab@mGo mgm@aab dnbgogem, 4568-
doGgdgma aobbsbrgMegh bm@asl, Hmdgemba(s dbmmme gmmdmmo-
6955 ao6fbos. 0gn 0ddbgds s Mmoo bob@gdab bsboma brogds
3568568980l 3Gm(35Ldn.

39Bgbabs s bbgs d@mogsemeasbmgabo dg3bngmgdnb baBnbssma-
©93mM© 0gMHoeovmoe 6m@ds 396 ngbgds 35685MB9d0b mdagd@o. Gad-
©g6505(3 35M 3379 3Dk sEbgdmds Bab o6 bBAAL 4568oMGgdSL,
030 80bo 0368930 dg@ga0s. 33685M@gdab md0gdGns 360d36gmmdals

8o@s6gdgmo Ggdb@o o6 godGo.

&33b&0a. EBm3gmab dobgmgom, Bgdb@o 9d399mgds6ds 396856 -

- Troper M. Le probleme de l'interpretation et le theorie constitutionnelle. Pour une
théorie juridigue de I'Etat, PUF, coll. « Léviathan », 1994.
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&gdob ymggmogal, s oM Bbmeameo Mmmgba(y ab d9bomgsbas, (36m-
dogmo bgb@gb3nnb cobsbdaw, 3a .in claris cessat interpretatio” 56 ,,in claris
non est interpretandum®, 3obsagd0 3568568 gd5b 56 Logamgal. 58 agob
39360 Mofigmas dgbadmgdgmos 8mndgdbmb, Go8mgbomary GgdbGob
Lin(zbaog 56 87bamgabgds(s magabmogsr 8ge3sbgdnbs ma 39682 G gdnb
Lagoboo. badmmmm 58dn 06@gM3cg@nmgdal aobngmnb 36 Bbmmmm
&9dbGoL dabssmbo, sbggg daba bgeGybos.

530l 338093 Badb@nb bEognbe aobbabmgFagh msgamw nd mGgs-
bmb 3m839@&96(300b, Am3ga(s dsb nygbgdb.

g3d&gd0. G3JbGmemue @mEdgmamgdgdlb o6 asshbnsm sBa
8o 8068568 g398mg. abnbo sBAL dgndgbgb Bbmmme 256856 530b
39gasm. vMdndgd@&nmob badbsbamb Jgmdmos @amn mggsb 83969-
dmmbab bgdafogal 353985y, ory 3Gmgd@o o6 gbgMgds asEgdmb
bsgFom dmbandgb@nm 3gMb3gd@ngoda. adabsmgab MmAd dg358mbama
Mmool JobmbogMgds, babadsmammad mbws g56babmgHmb ,8mbmdagb-
&fo 396b3gJ@ognb" 86ndgbgenmds 56 mbwms Fgagabmb 53 gomgdmb
G58m7bow goshbos 3mbndgbdnen 3gGb3gd@nge. oy nga BgmEg absb
20fhg3L, 45906 agmbshnbms GmB ngo g5685GEogb oo GgdL@, s@-
2970 obogbb @ag@0b 33omogmngazasb. sbggg dsgsmamam Rggmmygds.
Rggmmadob ofbgdmds sGab gagd@a. 95J@gdn jo mogabmogem o6 Jdbasb
badsmamb, bagatim brgds bm@dal s@mbgdmds, Mmdgrni @eobgbgoms

Aiggnengdob ©o(330b goengdgrgdab®.

6. 356336780l babgmabygmydm ggamgdsdmbomgds

3568560 gd0b Mgomob@an mgmmanb dobgrgam, dodgm GMmdgo
2399930 3b3365L Gm8 LygmbbGognom bsbsdsGomm 3Gobaddo

33930206535 3mbbo@mznnb msbomaedendbgdmae. bsymbbgodmsom
babsdathmnmm mszabammam 3568368 o3b gmbbGadEesb, Gos bm®-

(309735 568 Fvmmme Bm(3gdgmn JmbLEeGPEaYFn mEAINmgdals
30/Amd9330, 565390, sbgmab 3Hs@bgdmdab dgdmbgggddng, dog. ba-
badsmorgmmb Bog arBggma 3Mab303960b dmbdmaabsb. Gmegbas
bogmbLGadnEem gmbBFmmo swgnMgomoas bgmabygmgdab dog®
3989353980 JmbLGeGPEANGN (33margdgdal bodrgommadal dg-

B Troper M. Le probleme de l'interpretation et le theorie constitutionnelle. Pour une
théorie juridique de I'Etat, PUF, coll. « Léviathan », 1994.
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8mb8g30b Mxmgdsdmbamydon, sbgo 3gdmbgggede, oge a3gzmobgds
365 06358 dbgdmaw, 383w dab bodrgnm dyxndbgdma.

296G aMns ob 35685mBgds, AmBgrbs eg@oegonea bobGgds
13°380693b 8603369mmge6 Bggagdl, GmBgana(s o6 gd3gdmgdsfgds
LabadsBommb 3ngM 358mama gowabnbrgab s MmBmab dgmyagdes
brgds §94bE&0b 8985pa569mma 6aboma. sbgons daommbo abb@obnab
babodaFammgdo, Gmmab dgwgagdag badmmmme.

smogb@ i 2568568330l bndogd@o BRmgdsdmbomoas googa-
omgmb bsgmmstio gamgdsdmbomgds, gb 08 dgdmbgggadn, Mmeg-
b 8obo bogzmdzgemas Ggdu@n, Amdgeabs(s gb measbm symgb@ymom
2563568 023L. 338-ab gbg6agbds bobsdammmma 1803 Bymb 25685MG
33gGngmma 3mbbGedaod, mammz Bobogel 3obmbow 3mbLBO-
&Eogcmdab dgd8mbagdelb gymgdsdmbormgdol 8ndboggdgmo.  be-
gMsbggonb bagmbbGodyiam bodgmds dbasgbo bodogo gomsmas
1971 Bgemb.

7. 3563368 7d0b ggagdn

bs8stimmab Mgamob@umio cgmEnnl 306mdgdde ymggmazot
3968563898sb Bab gbBMAL BgdLGab omgds ,mgagnsmnEn® bsgs-
bmbdpgdrom dmbogob.

335653 396850 gds msgabomagem asmabyzg@omadss, ol
md0gd@&od 03337 @mbob bm&G8ab Bamgds, Mabas Bomdmama bl gmm-
dgmofigds, Mmdgmnz 35685M 3ol gdggdrgdamgds. 36368 53nb
M95mob@gMo mgmoab mobsbdaw, bobadstomm bymobyagegds bo6-
ammdMog sbme309mmgdl b 3obmb3mgdram bgmabugmgdabag.

93abgmambo dm@o: ,0b 3063 gmmal BgBnmmdann 6 onB-
9Mgmo badsmomob 3568568 580b s3bmerm@and Moymgds8mbomgdsb
Bomdommabl dob bsdrmgaem dgdmg8gmb, Bobo ©s6adbmmgdabs ©d
30%bgd0b 35343bgemb, Hmameba(s o6 Bo63managbl ab, 306(3 Safzgmds
Rodmaygamndos 56 aosgmaMs Igbadadnba Bgbgdn.
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w— 0lbgdmalb memigho 3o6bbgoggds, Gmmabsog JaMHdm nbB M-
bgdosb ymbyafnmgdsge bobgrmdbogmgdting saeoemgdermadsb sgsbg-
3796 bobognbe Bomdmdomggbemgdn o 0dob dminl, Gmpgbog ndoggl
0,900980 bobsdomorenm. “

Antonin Scalia

dbmeggemamb 6adg3060 3mbLE G (30mbarnb@gdab dggabigdom, me-
BsdgmMmag gmbLGogy30yfo badsMmaerma ndymends ammmdsmabazoal
3&53bg. ngo Lzegds Lyggmgbymo Labgm3bogmgdal gamamgdl s
3005073932 bogMam bagdge. 3336 d3ggabada ymbb@agmoma badsm-
oo NBAm 8@ s 8g@em Yobmmagmgds gHmnpandsgg dmwmgmb. gb
bagfMmm 8megmo gdaMggmgbsr dmn(3530 580560l Ma@3mgdsms mazgab
M8 93036 Lnb@gdsb, babsdsMmmm jmbEMmmmalb bgdabs s sadnsbals
Mrogdoms nfggmog Bomd3mdmdamo jmbgymod@gdnb asmsbyz9Enb om-
J&M0bob, Gmdgma(g 3GmImAz0nmmdab Emd@mnbab Labgmon® sGnl
(36mdamo. 8ol g33M39mmgds Lbgemabbgs badsmaeagdog Lobggdgddo
dagmasb bbMagam dmbos, Mads(s bamdmadgs gmmdsrg@n jmbbGagngom-
BarnBaabs bagMomm Bgbgdo, Gmagmbay ©g300 mmy 8mablgbagdl go6-
bmgswgdygmn 3mbb@odunmbomnbdnb bobgmom. mggnm dngo (Beat-
ty) 598303580, Mm3 3Gm3mGgommmdnb 3Gabznda sMab ,bsdstmmab
a300069bo gbg6sgbmas”, nan BgB@amb qbgadb 3mbbGodn a0l nbggM-
3Mg@o300b Bgbabgd ageb s sbmmgdl 3mbLbGagaonma badsmmmal
ob@mEnob. 3Gm3mMgommmdal 36063030 afab 3sbibn gbaggHLamaa
baBsmmmgdog 3Gmdmgdadyg.

3m3mmgngeramdol b, Amamti(s seanbadbs, a0shbas mMg@oda-
sbn bOgJGnms. 3oGggm 9§93y Ybes ©335wa0bmm, MmAd domdgmm-

30b J89mgdg00m gbmymgmn smBmAbrs gbs @y ab gymgds. dgmeg

3 Choudhry S. Globalization in Search of Justification: Toward a Theory of Comparative
Constitutional Interpretation// Indiana Law Journal. Vol.74.1999.No.3. P 819; Ackerman
B. The Rise of World Constitutionalism // Virginia Law Review. Vol.83. 1997. No.4. P.771-
798; Walker N. Postnational constitutionalism and the Problem Translation//European
Constitutionalism Beyond the State//Ed. By J.H. Weiler, M.Wind. Cambridge; New York:
Cambridge University press, 2003. P.27

# geatty D. The Ultimate Rule of Law. Oxford; New York:Oxford University press,
2004Cambridge University press, 2003. P.27.
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0&53bg dns36imdsd mbms agafiggbmb, Am8 aga obsbages Mmdgmoady
mga0ndqy® 8absbb s 3gbmumgs ngm 3Mm3mMgngemo 33 dobbaba. 5dnb
35393 godgregRm dhmi3mmgogmmndnb @gb@by, ®mdgmas dmagagh
b33 3BaGaGamal: 3nGggm Gagdn, badmamyds asdmygbgdymn dmsgHm-
30b 30g 30B60b BnbambByzom Mbms 0gmb 8abbob Bombygel Ladyomyds
(Bgbogygfnbmds); Agmrg Goado, gggme Bgbsdsdnbin dgbsdmydemmdngab
s6Bgmmo gbs agmb ab bsdygomgds, Amdgmags yzgmsby ma@m bsgemgde
bamobboo brmmagh jgfdm 3o6inb moeagdab (szomgdenmds) @o dgba-
83, 3aidm 3oMabsogal 8nbo 9gmgdnb dgboygmgom dnygbgdymn basba
3GEm3mG30mo Mbos ngmb dmagHmdab 06§ gHgbabs mobsbnemo dnbbab
BombBggo®
56@Ggab mbbygmg (Volkuhle), 3985600k Lo jmbbGagyEom bo-
badsommb mszd8xmmdsty, agomagsobmab dgdmga dggabgbnm dgamasb:
) asdmbapgan/dgbagggfinbas Ladwamgds, oy 8abo dgdggmdom
3qbadmgdgmns babmmggma 8nbbab 8ambggs;
3) dgefgyema badygamgdab suznmgdmmdal swanma ogsl, o o
56bgdmalb AmBgmadg Lbge, gHmbonmam aa8mbopgan, Bogmad
«BHm 633rmgdo baGabbal Loddadal badwargds (ngHm Mdago
bsdgorngdab aRggaba);
a) osbsbmingMam (3066m goagdam, g.0. 3GM3mM3nmmace) nodemg-
35 badgampds, oe abmagamnb 3gdmggab bafnbbe 0s6sbm8ng-
60s absbymo 8abbobs o 8abo Lsdmamgdom dogen babm-
as@mgdnbamgol y3nMs@gbmdgdol 8omgdnls. Lagomm brogds
gm3gendbfngn dgbmbommdnb Gab@gob as8mygbgds wanbEym-
abgdgm 8amby Bgdmddgmgdabs s dgmedg 8bfng, 8ab badafMnba-
ofm bagsfmm 0bggmgbl dmmnb. @

1. 3Gm3mA(309mmds s badsMnmasbmds

3fmdmmagmmdnb Ggb@b asofbos oo Rabymmmds, ngo g 9, gb-
dsmgds dmbsdsmamyggdl bbEmn algzbgdel as35m9d0bs s Inmgdemma
350056y3980mgdgdnb bEHadGamofgdsdn, brnb babadstmmm IGm3gbb

98Mm 35dgz0Mgsmgb, 36nggdl babsdsMmmm asmo6y39@nmgdadl 898

<5 Alexy R. A Theory of Constitutional Rights. Oxford; New York : Oxford University press,
2002; Kumm M. What Do You Have in Virtue of a Constitutional Rights : On the Place and
Limits of the proportionality Requierement //Law, Rights; Discourse: Themes of the Work
of Robert Alexy/Ed. By G. Pavlakos. Oxford, Portlend: Hart Publishing, 2007.

45 yoRkuhle A. luristische Schulung Bd.47. 2007. 5.429-431.
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@930G0dgRHmdsb s sbrgbl bagigmgbm 8sfgammamgdgm ws 3619396~
3o dgasgmgbel Lybmaswmmadsbs s dmaghimdsby.

3935w, dogmb 8bmgmomdn mbadsfomggdo Myanmofgmse
0jM0dgdash 3mbgg@gbzngdby ms Bsmmsgnb masmmal, gbnsfigdgb
asgasbo Lsdmbadstomm dgbgrommgdgdbs s 3GsdEngsdn nygbgdgb
9@dsbgmab as8m(3mammgdab, Gors n63g3L bbgomsbbgs badsGmmad@aga
bob@g8g3nb LabsdsGomem 3EsdGngob pbogazamgdsb. 3gM8stank Bgw-
afen@io bygmbb@egmEnm bsbsdsmomm 3Rm3mE sanmmdsl aobabn-
ma3b Mmamiey babgm8Bammbsgsb wo3gal, Bmamis abgma 36Gmdmg-
do@ M0 bsgambab gos6y396 0L, bmd oM 5396 5L babgmBBagm Rs@ggals
obadggd bobmgMgdlb 56 3nfagdam, yzgmongha 3053903 3n 856, o dob
dgbodmgdmmdgddo nym, Boms ag(33o bowagm M@mgdgda s 0bggM-
gbgdn.®

39/d3600b bd3mBLE G Eom babsdstammmb dapamds drgmdafy-
mdb n85dn, Hmd dMmImMgnnmmdad sMs dbmmme dgsjegmb babyma-
Bogym Dgdg@e Botiggobsgsb, sMa8ge ngn sbggg mambmgl, Gmd sgamma
3mbogb bamabapm Rafggal nd d58mbggggdda, Mmmgbss dmambmagds
JMb3uGnMgdsma ngrgdgdabs @ ab@gMgbgdab macygs. 8sa. bogmbbge-
&aiom bsbidsfommd mfAg g gafmym dsMmsdgbab dagM Bamgdymo
396mb0 0dmmGgdab dgbabgd, 30650@s6 8anfbas, Hm8 sMabomsbapmeo
(35300 Rabsbiabab nb@gMgbgdl.

800R6g396, Gmd 3Gm3mm(3ngmmdnl 36nb(3030 (36mdagmo nym s-
6s8g(3, grwfg 0gn JmbBLEaEmEonMo 3Mnbzndn aobrgdmms. ago
8609369mmm396 Amemb 0353780 badsGmmosbmdab 3mb3993(309ddo. s6-
obEm@gmgb ogdom, LadsBmmasbmds ©s353dnMgdymns SHm3mM(30-
eamdoboab. dobn ogdam, bydoGomosbmds 3HmImMmganmmdss, bmem
badsGommdses ab, Moy sfeggab SHm3mAgommmdsb. &

dmea(zanb wdafggmgbo gamegdamgdss babmasmmgdab glsgm-
abmgdabs s Bgbngnb s(33. dgmg 8bMng, s@sdasbab bngmzbmy, 0s-
gobgmads s bagnmegds gbms ngmb s (3gma bgdnbdagMa 3nfmal, dsm
ImEGab dmemognal, Bamggabagsbses. gb mMabobsdnmmds §86nb amgdsl,
gdmgdgemo brogds mMngg 0b@gFgbab cmsbsdama ma(33s-

7 M. Cohen-Eliya, I. Porat American Balancing and German Proportionality: The His-
torical Origins//international Journal of Constitutional Law. Vol.8.2010.No.2. P.263-286.

%8 slaughter A-M.Judicial Globalization//Virginia Jurnal of International Law. Vol.40.2000.
No.4. P. 11103-1124; Slaughter A.-M.Global Community of Courts // Harvard Internation-
al Lav: Jurnal. Vol.44, 2003, P.191

49 Aportion Case 1, BVerfGE 39,1, 1974; Abortion Case 2, BVerfGE 88,1, 1993.

50 aristotle, Nicomachean Ethics. Book S, 1131 B (15)// The Complete warks Of Aristot-
le//princeton University press, 1995.
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2. 3mBLbgoduEon® Bbggmmdsms dmEAnbmbGsmyma
23363330l LFBaGgans, AmamAy nyfnpaygmo
3%036y3580mgdgdanb dnmgdab sbamo apgmmmans

3mBLENG s of Jgdmngatigmgds dbmmmem bakgemdbagm Bym-
domgdab ©sbgbgdnm, ab odmggs swsdnsbal y@mgdgdabs ©s msga-
bgamgdoms a06abGngdl, sibomgdl bogmmfgdal megobymmgdst,
Lenggnameyfo xanagdolb goghmnsbgdol gamgdsl, bagyaeb mogaliy-
Amgdabs s 9.8. 3mbbGadyns, MdaMzgmabsm nyngoyemo ©M-
8960 08 sbfnm, Amd ymggm dmdseadab dggdmos @sgyMebml dob
babsdsthmmmdn mogobn 356mbagMn wemgdgdabs o abGgmgbgdal
©3(3380. XXl bag36ab @obabyalbdn (396@Mseyfn g3emanl 43gybgd-
8o gobgomafims baabGgMgbm 3mzgba bagHmm babsdsmemmgdal dm-
badsammgms 8agf JmbbGa@mEnae gsbymmmdsms gomsegabgdabs o
bo3mbbGo@mom babsdsGommmgdmsb domn dgnmMm 362836 m3rmmaals
3gbobgd, Mads(3 ssbab@e Lsdsfmomasb Bndafamgdada 3ods@mbgdy-
o BgdbEasmaio 3mbogngabda s 39bmbab mads@n gy s dgafgns
LabsBsfmmenm aomabygg@amgdoms dmbEmaubabg®e ogmmmaos.
Babgonnls bsgmbbgagumam babaBstmmm s6bmM(30gmagdl bsbsdstomm
Bgmadbgrggmmadsl, gfion 8bfng, Gmamz balsMomgdfnge bmmdgdal
3mbbGadgEanmmdsty, sbggg Laghom bsbadsmammmgdab (sommggmmn
bo8mbaBommmm asmabyggBomgdgdbgi. 3gM8sbonb dofMamamn 306mbabs
3mBb@oga3gfio gabgnmmdgdal ghmgbam dsGambgbingdo &mablb-
3mab@ognab bobGgds (Ausstrahlungswirkung) asabosts gg® gbdsbgmds,
396gMam gMabzmb Hgg08ab wamymanbs  bsdsGomgdanga babgma-
Boggmb 8d9bg8mmanb 3oy, dmagasbadom 3o Rgbgmab 3mbbGadgsesd,
go3eog do3gmob dgmagmmbam, 3mBwbabGmEin Ggg0dabs s 8obo dgwg-
39%0b smdmbsgbgmgmom. 3mbbEagm oo badstoemal 8mgm bobgg-
3590 ,35364(39mgd0b" @mg@Mabs Gobbor nbsbagh dafamsmn aegdgdal
dm@abmbGsrm® obgfMagal ,dgbsdy dbatob" 0833d&ab gs8mygbgdoo.
58 emg@Mabab dabggom, 3nMggm Gogdo, dmbasdsmormy gomEgdamn
3obgds, yamsmgds gosdsbgammb jmbbEodmEento brmdgdab byas-
grmgbsdg ogom 3gHdm-badstmmgdmngn 3980l aswsbygg@al dgdmb-
303°90(3 30, 306500056 58 jmbom 8abs 8y damgdumo aswobyzgomgds
597398 985M9ds bs 3mbLGagnEnm Dgmsdbyrmggmmdsb.

doim0ob badsmomgdmag bob@gdsty dofnmamn Mamadgdal aog6-
(3995 8mabbaggdl, Gmd 8mogem baddgl, orgbrs(s abgmgdl, Gmdmgdas
doM@ngam, ghon dgbgegoom (prima Facie), Gganmafogds dodmabsfg
396mbargdmmdnm, babsdwgnmydn a05h6as ymbb@GagmgnyHa ds6s8-
Mg @ dgbsdmm dgnmezbgdgma Jmbb@odnEago Bamgdgdo.

(396@MomyFn g3eimdol ImbEbmEasaab@ama d3gybgdabsmgol
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fimamig agfapagen 3o@byaadnmgdgdab amgdab sbormn apgmenmzns 85

donb(y Moo godmeas LobsdsGommm asmsbygg@omgdsms 8 Go-
o 3Mm3gbobaedn gemymanma 3366ymdgdal madmggs. bagGmm og-
fabrngonl 8mbsdsmomggdn o6 0ggbgdgh dofomswmn mgmgdgdab,
9-6. ,89bady ool gmgd@L”, P3omoggbmdsl 6ngdgdgb dqbsdsdabn
Jo6mbgal BodbEab 3063s6Egdsb gmbbGoEyEonMo 3Mabgndgdabs
©s abggmmégdal gsomgsmabbebgdel 40698g. babodsmammagda, Hm-
amf Bgba, o6 8obrgzgh Loggmstin gsmabyzg@omgdgdol 3mbLGe-
G096 ©absdgmgdsl, dabmgzgh 396mblL bogyzabogyzom, badmmmm
%5800, bgMambamaw 396 scngd3sdgh dafamam namgdgdlbs s gabgy-
mmdgadb. doomsma gumydgdab 3536 (3gmgdab ggfdabamo pmd@n-
6o 8nbobawm absbagh 8o Loymggmamam 358mynbgdsb 8agm LaBam-
mydGing LobEgdsdn, badsGamob gggms bgdngdGeb 8og: Bbaciggda s
35010 53m33@gdn, bagfMom bsbadamommb dmbsdstamggdn. oy gb Bgbo
dgdmagamamgdmas dbmmma bs 3mbLEagnem babaBaBmmmb pmbom,
JmBbEagEaab sbgoo d3gdadb@e bagggm brogds. by gmbbogmam ba-
baBofammmb gomabygg@nmgdoms @s bgsmmgdamem domabs wo 3Mg3-
0©96@380b mgds brgds d394s693a ,obommn 3mbbGNEEambarmabdnb®
©s69Ma30b bojzabdm mgds, Gm3mab dnbabns dofMnmamn gumgdgdnl
w3mEabmbGamuma 93948 nb" 308mbggge.

Rgbgonb bsgmbbadmnm babsdsmmmmd oMmadnm aobsbagws,
cm8 baghom angmaboag 3ol babsdsmmmgdabsmgolb 3mBbEogne-
a0 365300963930b bsgsmpgdamm dams ofnb bogmbb@adgzom
babedsmmmb s6Gbgdmdolb dgagmgmea dafmas, dnbo ,.condition sine
qua non®. 83 3Mab3ndol babrbssmdmgamm Yzamash gfmn ©s ngngy
>f3896@ o308 3odmnygbgds LogmBLEGaGHam bsbsdsGmmmb asw-
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©d 338moygbmb 336mba dafomsrn Y@mgdgdabs s mszabygmgdgdab
3(330b gomgsmabBnbgdaom. 58 dgdmbgggsdn, gb smbndbsgl LsgMmm
boba8sGmmmgdab gamegdnmgdal, 3s685MEmE badmdommagm 36 Lobb-
b badsmomnb 3megdbob gomgggmo gdamgdgde gmbbGodpEonm
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5b58gMmgg 3mbbEngaE0gdn, ghon bGng, 3gn(3396 Yamgdoms
domb, Gmdgen(s dmgsmmodggdnbs ms sbggg bbgs 3nMgdabomgol smaghl
bbgomabbgs 9a3mygdgdbs @s msgabnamgdgdl. sdsbmobagy, gb gmbb@o-
&9E0gd0 306mbargdgmb sbaggdgh Yamgdsl, 3xdearmb gb ggeg-
4900 @s mogabyemgdgde, Moms 3obmbom gemgomabbobgdmem dgdomb-
3939030 bgmabygmads RsgMomb Bam g58myg693530. 5 BsBmndmds
©nmgds: Gmam@ dmgstnamo gb bmkdgdn? 8nbEgdobs s Mamgdgdnl
dfim3mA(3ngmmdnb 36063030 gabobyMgds o8 3mdemgdab Mggmmatg-
d3b. dafomawn Bmydgde s Mogabagmgdgdn, sbgzg bojsbmb3myd-
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39bougabs ©s 8o 3obbmMzngmydadn homaggaby BamBmswagbl 08
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dnofibgggh, Mmd sMLgdmal dFHm3m@zommmdnl 36G0b3ndnb d5bsdg Ls-
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Gmdghg sengdlo (Alexy) 8naRbggl, Gm8 magee 3mbbEadnznsda
8m39dnmo bosdgbgnio gaemgdgdes 3Gm3mGznnmmdol 3Gnb3n-
3ol 3mbb@o@gsogdn bagydzgen, 306500006 Bbrsdgbencn mamy-
3980 bdafam dgmnb gmbgmad@Bn Lbgs 3Mnb3ndgdmsh, MmBmgday
Mg memgdgh babgmdboggmb Lagdasbmdalb mababyma dabbgdals Bam-
Bggabab. jmbggmng@ab gsmsbyzgdob bay jgogbm abas m3@eda8ab Bnga-
Bggo, Amdgma(s a9 38agmaamgdl 3mbymad@nb mfngg bafmgl, brnmm
o) gb 396 Banmbygs, Wbos 8mbrgh mMngg 3Gab3ndnb odsmablbgds.
JMbLGogm(30gdn o sbrgbgb 360b(3n3gdnl ng@atidasl, dgmgase ymgg-
@m0 3mbgmad@n s@sdnsbol mbosdgbdn® Mumgdsbs s babymadbo-
amb doge @sbsbgmoa dnbbob BomBggel abggmgbl dmfab gawang(3gge
03653560 pmbab dmngin 3@nb303g8als 3mbyymad o, 93bws8gbgmma
9Rmgdgd0 sedmhbogds msgabn asbbsmmeigdame 86adgbgmmdals cs-
JoMagab Bab53g. vamgdgdabs ms 8abbgdob 3Gm3mzonmmdab 3G0b3n-
3n G6oBmaa bl dgomel, @mBgmo(s 330fggbgdl Gmdgmo dgboymggdn
©> Rafiggab babggde dgbsdmms Bgdswstmema ngbgh.

3263 §od6g @0 (Tushnet) 3sGamgmb s3mgdb 39M83bynm badsGmswmdn
358mygbgdum IOm3mA3nmmosls @s 585M03mem ©s0smibLgdal @m-
J&M0bol dmEob. ngn 3mbadbagh, AmE 3GEmImMzommmasb asshbns
bEANJGNEs, B3 ©BamabLYdnb dGm3gLl o jmas. SEmdmM soymmadanb
m]@fnbob dbsMosddgmgda $3@ 3039036, Ama ob gamm mdagd@nea,
doM@ngo o addggamgamgs.™

51 breier H.//Grundgesetz Kommentar. Bd,1:Art. 1-19/ Aufl.2004. Kommers D. The Con-
stitutional Jurisprudence of the Federal Republic of Germany . 2 nd ed.Durham: Duke
University Press, 1997.p.46.

52 BepHapg, WauHk, K npobneme 6anaHca dyHOAMEHTaNLHbLIX NPaBs W 0BWECTBEHHbIX
uener / CpaBHWTENbHOE KOHCTUTYUMOHHOE oGo3peHue.— 2012, — N2 2 (87).

#3 Alexy R. Balancing, Constitutional Review, and Representation//International Jurnal of
Constitutional Law Vol. 3. 2005.No 4, P. 572.

*8s6y 586380, JgmaMgdnmn gmbbBo@nEenGo badsGmmab LaByabgde; aema-
b babgm8Bogm wBoggBlagg@ab 3o8md(398mmds; md. 2016, a3.105-108,
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35633960 Mg agd 3ok 08580, Gm8 §gb@a nbygds 8abbab mgand-
08gfmdnb 338sbg300. oy gRmgdgdel 3gdbmnwas oM abobagh mgand-
034 80%Bs6l, 33306 Lodnsmgdgdn, GmImygda(y as8mnygbgds o8 8nbbals
BobombBagem, dgmdmgdgmns, ngmb maangodnfo. Bog@gdnb dgbbsgms
bogds 35658, bobsd gomagommEgm RALYPmmdsms damablnfMgdsby.
@AM sEgames, dngsmbomo dgmabbagdal gol@gdmeb dndemmgboda,
gnwthy ngsmbygmgo gfhomosbmdslb gabgnrmdgdmst daBsmmgdado. @g-
LEnMgdab gmagmn g@s30 PBOM s YGm Ao baggbnmb bs@dmsr-
336L. 8mBmg3bm bodaga 3gadmgds gamanmasl, o BaMdsggdom adbs
admgmn Bab@acgdab Babs boggbnGn. 630G gamgdol 3gbrmymgal
80%bgdab mggn@ndn®mds 3sbbsbmgMnmos mogsw gmbbgngmnal 8o-
36. 3mbbGo @308 35bbabmaMogh, Mmd ggmrgdoms dgdmamas abadgg-
303 Bbmmmp 3mbbEndm oo gsmgamabbabgdmmo 3abbgdal dobamb-
ago. 3sa. bagstoggmmb 3mbbgogmzanl dg-17 dabmal dg-5 376480l
05656850, 3B6inb, bgymAdszoal, Jabmdngn abgmmBazoal badmsmy-
3o 5 0689F6g@nb mogebyamgdab dgbmamgs mabadggdas Bbmeme
3°6mbob dgbadadabag, @glmyMsgonm babmaspmgdadn sqznmgdgma
Labgm8bagm 56 bybmgsemydMngn MbogHabmgdal 36 @ gfa@mManma
domnabmdal qbFnbznmbsgmasm, bbgams mgmgdgdab wsbsisgsw,
3Mmbgamgb3nsmnMom smasfgdmo abgmm8sznab a589magbgdal mag-
0sb sbd(30m oo 56 LabsdsMmmmb madme joegdmmdaba s 8oy jg-
dmgdmmdab @bAnbggmboymgen.

nd 3gdmbgggadn, oy gmbbgoBaEos o6 1d398L Mogmgdol Byb-
©39L o 3Mdsrmagh 985 oy 08 J3gmgdab asbbmeiyngmgdsl, 83806 gl
J8g093980 396 06933 358mygbgduymn emgan@odyio dabbal Gabsmbygs-
0. bsgoMoggmmb 3mbb@ng ol 83-9 8brab msboblor, 3@s80560b
0mbgds bgmdgggsmas. sv8353gmns s@a8ns6ab B89ds, sMssws8nsby-
(0 56 5353 (306980 Bm3gMmds, sMsosdnsbnHn 56 @853 (3nMgdgmo
Labggemab gsdmygbgds. 658385 bagMomsdmenbm s dags j56mBapgdmm-
dob sbobds s 3Mdsmmymons 6g3nbngH 8g8mbzg3o30, 3nbn as8mygbgds
©o7dggdgmos 0d dgdmbgggsday, og nan sfhab ghmswgFon badesmgds
dnb60b dnmbggabsmzol, Gmagmba(y Mramgbe 860336gmmds gashbas.
sbgama 5 3Mdsemzal dgdmbzn39380 3GmImE 3nmmmdal sbamabab 3gmmg3e
5bAb dmgmadmmns @8 ngn b 8564w7b.

396000l 99gb5gb0 bsbaBsGamenmb bgebrsGE0m, ,sbobimn 8abs-
B0 ¢16@s agmb 860d369mmasba bagomm ndnbismgal, Gems wsbisdnamgh

3mbbGogrno @d(35wmo Ygmgdgdab Bgbogrgs .

5 R.v.0akes, | 5.C.R. 103, 28 february 1986,
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@abobymo 8aB6ab mgga@ednGmdel Lsjembmsb ddnGme sMHal
©339380Mgdmma badgomgdsms @> 8mddgmgdoms msobabmBngMgdnb
3Gmdmgds, HmBgmms badgsemgdama(y ngo 8nnmbygs. gM63s6iw drmab -
ol sMamdg6@ognnm, 35dmygbgdmmo dmas o6 §dgmgdgdn dgadmads gab-
gobomma Amam(y sbabmdagma badgsamgdgdn, oy nbnba MgsmyMac
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2650BL bdoMow MBmmgdb 3gbadadabmadnl 6 gaB8mbiswpgamdab §gb@b
©3 030 ©535300M 737 mas g83nGamm 8gdmbagdabmmab.”’

6. 3(30mgdmmd>

ob, AHm3 sy (30mmgdmmds 96 §83mgds Bgbsdsdabos msbsbumon dabbals
dobombBggom, gb sy Eomgdmsm o6 6086sgL, Mma dg@mRggma mmbabdag-
3930 ghmsghons y3gms dgbsdmm gofasb@nwsb. dgbsdmgdgmas, s@-
bgdmdaagl bbgs baBuysmgdgdags, MmBmgdacs b 3mgd bgMambym Rs@ggsl
0639336 30380560l 3mgd538n; sbgm 3g8mbggggdda bsbgmabagmb s&
043L s@agnmatin bagadzgma, g38moggbmb ob Lodgomgds, Gmdgmns
38 Bafggob abggaL, bromm baBmsmgdgda, Gm8nma(y s jogdaMgdymas

% Jowell L.Beyond the Rule of Law: Towards Constitutional Judicial Review // public Law.
2000. P. 671-683.

2Z BepHapa LWauHK, K npobneme GanaHca dyHAIMEHTaNLHBIX NPaB 1 obWwacTBEHHbIX
ueneit / CpaBHUTENLHOE HOHCTUTYLMOHHOE 06o3peHue.~ 2012, — Ne 2 (87).
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3Bm3mAgommmdob gb g@a3n babgmpgdymos svgemgdmmdab
&abFno. smGgAbogagma badgamgdgda mbres nymb abyma, Amdmgd-
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dbatinbamgol 8603369emmgabas Ragzab nb@nblowHmds s 5@ 8nbo
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Rafggabs 3ggabgds mabsbmm 80bobosb dndstimgdada Bommare-
396b 3Mm3m(3nmmmdal 8mdrggbm g@odnb 6aBogl - gbas dnbEgdabs
> PBegdgdolb dsmabbafgdab bygnmbo, bmdgdn, Mmdgmo(s nbgg3L bo-
Jmmgd Refggeb, dgbadmms, 8506(3 5m8mAbrgl bgwdy@owm dg8bmamago.
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dmaa bl dhm3mazagmmdab sbarmatnb gomBnbaznsl, Amdgears 3Gim-
dmegagmmdob, Hmamy sbgonb, 564 3Gm3m gnygmmdab 3gbeomoymn
@35ebobHobol Ggbdol bsbgmoo sMab (36mdomo. dsmoblbafMgds dm-
03530 365 Bag@gdb, sms8gm, Fobgnmmdgdls ms Abggmmdslb damby,
s80@mBs(3 gb 9B 330 3EM3mM30mmdnl 365mmnbdn brogds yggmebg 9a-
@ basgm. dMb3sMme dmobgn amgdab s8335Mam Bsmdmshgbl: Mmame
230(30mmo M>30056, Mams oM adwsend3gb NBmgdgdabs oo 8obbgdal
3omobbnfigds Lindngd@rgnbdnb bscsdsdm dmgmbare. Ho3wgbaw bnbEo
dgndmmgdd ngmb gamgdgdabs @s 80b6gdab domsblinmgds? dgadmgds 3o
dombgma 8gmgan Rygmgammom mdagd@nmsn?®

Amdg6 sregdla 89390, 8598935393060 Yagresy WBHM RIGS-
maHo sergmAocndo.* 8oba badg@sdnsbo dogmds domsblinfigdabardn

= bepHapg WauHk, K npobneme GanaHca dyHAAMEHTANbHLIX Npas U 0BWECTBEHHDIX
ueneit / CpasHUTE/IbHOE KOHCTUTYUMOHHOR 0603peHue.— 2012. — Na 2 (87).

* Alexy R. The Construction of Constitutional Rights//Law&Ethics of Human Rights.Vol.4.
2010.No.1. P.20.
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bafinbbnb 356LobrgMsL nd dgdmbggasdn, oy go8sMragdamn a5dmgs
dgmeag desy; 8gmg Bbng, 98 Bbanb amdsfigmdnb gomsmglgdals
bafnbbob gsbbsbegMs, org 30856 x3930mo 358mgnmmas dnfggmo; 8-
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3560 dgsmol 89d3gmdom, MmBgmngg 3065bbza398L adar, Ladgamm
©3 damamm bamobbl; gb 86n336gmmazabas ndnbamgal, Gma Bggemastima,
536mbmo ms bsdmmmmE ©agsdsmsbbma jmbxmad@da mbabamy 3b-
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58 bageobdn sbggg d6nd3bgmm3o60s dmba(30s mygar 8. dg@nby,
Mmdgma(s 9953000, @mgdgdabs s d0bBgdab damabbaigds aswmsgy-
3963 bdngd&aMowsb mdagd@ae dMm3gbdn, dgz3abgdnma 8Lyggmmdab
bezgMmmasb dogdzns nan g3o7@gdab dgmabgdal bggmmdn G@mSbLbeme-
ds(300b5396.%°

do6 Badmoynbs amgs, Mmad dmbsdsmmmyggda gmbxymal@eb gows-
Lobyga@om SmnoMgdmbab s nyghgdwbyb 08 Rabyymmadgdl, Mmdgm-
Loz 36040380 0ol s SmnaMgdl Gmam(s dogmn babmasomgds,
abggg omggmema dbamyg asbbabomgam jgMdm dgdmbgggsda. bmaxrg®
Moo gobbababmgMgmoas babmasmmgds bnbadmgomgda Gl sg@sbydls
s bggb 358 ngb; Bom ygmm, Amegbag babmasmmgds gsymaenmas, oy
Gmdgma Maaemgdgoo s 06§ Mgbgdas gamm 8bndgbgmmgsbo ws dgls-
3580bog, 80Bbgmm 1bs 0g6sl LogHome. sbgo dg8mbggzgddo godm-
bagan 56 s6inb bobmaswmgdal 8msgmgbmdab 3mbbgbbybo fzgbogal
bonBBgFagbm bsoobgddyg, 306306, Amgm(s Bgla, Ndzamgbmdsbas
399R60> ofamdgb@afgdymn dmbazos @ dgbsdaBabswm, YaMmsgmabm-
30baash s(3gab gamgds. sbgm 3g8mbggggddn LsbsdsGmmmbsmgals
s9(gneegdgmo brogds, s6a6G8mmb megabn bogmmstn Jgggsbyds s 3Gm-
(39L0b Bo68mgdabsb abgg badmbs8siomm dnbgroymgdsl gudmybogd-
non. 1gagdgdabs s ab6g3nb smsbbamgdal 3Mm3gln brgds dgommm-
mmma o dbomgsbn. domsbbaMgds mombamswm stals bydag]&maa
5 3mma@ngfng.

Mmam@ns 3mmodojyio odgabygmgdol goamgda, Gmdmams(s
segfgama bs agmb 396mbawgdgmo wabsbigmn mgae@adymn dobbal
dnbsmbBggar Bqbsdsdabo s smgnmgdgen Lodgsmgdsos g@mAggabsh?

%0 geatty D. Ultimate Rule of law. Oxford: New York: Oxford University Press,2004.P.169.
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B Bsgamomns bogstiaggemb bagmbbgagaom babaBsGommb gow-
269398 0mgds ,bmms mgamn badsMmggmmb dotmadgb@ab Babssmad-
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8Bogzmos 13Gagmgbmded maynznorm@an semnsMd bagmbb@odgom
babsdstonmmb aomsbyga®omgdsms gm@dsmyto bsgsmmgdymm
dogme.

4. 3mmmbgmab LGMsGgans:
babsdsMammas ©g(396@M>mads 30

396&Momabgdyma bsgmbb@ogniem bywsdbgoggmmdabsgsh
a56bb3o398mmo bMo@gans safbos 3mmmbgmds: Jmbb@ndigzombs-
maB3absogol 3mmabmb@smyfa Bodstioygmgdab do(3gds Lobsdsmo-
mmos ©5(336@GmnBoE0ab 3Bom. ngn gyHrbmds g3@Emaal sesdasbab
Nmgdoms bsbadsBmmmb 3Gab30dl, Gma bsgmbLgadsom bobisdsGia-
mmb ogm gsbbmmzngmgdmmo 396@Momnbgdnma dgrsdbgrggmmas,
o6 ao8mengbaglh bogmom agHabragaab babadstammas ggmgdeb,

% Judicial Capacity in Hungary, 2002, p. 265-267.
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a@npoeen 3mbab8npsb pgamnbBabs ggb, sbggg gaMm3yemn badsmam-
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&F0d65mob mbmdmmns. bsgmmatio mmbmgbgdn dmbaBamomgdds
©s3g3dbgl 58gMagmm 3sasmomby, agumobgb M 533-b mbgbogbo
Lsbadsmmmmb mogdxomdsmal . damdamab (John Marshall) sta<9-
396@gob bogdgda gMmdgn 3gmnbimbol BabsomBryg (arbury v. Madison,
1803), 9bgbagbo bobsBsommb 3 aomobygg@ommgdnm g560babmgms
Labsdammmmb wa3emgds, 3nahbomb 3Mgboogb@ab, mbamgbob ms Lb-
30 bgdabdagin babgmBbogm mMmasbmb aswsbyzg@nmgds 1dmJdgmmau
3633mBLEn30gHmdob 8m@ngaa. 3mbLEGaGwnbs s by jsbmbawg-
& 5J@nb gmmoboab 358mbzn353n, dmbsdsfmmgd wdusmmam bws
a3056y308mb bmmdal 3mbLbGo@m0oLosk dgbsdsdaobmdab bygomboa,
bovemm 3mbbGo@zonto GRadnbsmabsmgalb 3ads@mgzab m@mgdocn
96> 0beMagdmmb, Gmegbsg bm@8nb 5683678 bawsgms, bmeam
07 bm6idnb 5615 3mbL G 3rgHmds Jobmbab BabssmMbaba o bagmblga-
&30 GGodgbsrmal 3639wbdYma 3306Y30@emyddeesh 3boros,
53 dgdabgg3ada, BFHndnbsmabamgals Gadstmgs b dmgmadgens. '

" Amministrazione delle Finanze dello stato v. Simmenthal SPA (I1), case 106/77, (1978)
E.C.R 629.

! Wyrozumska A. Direct Application of the Polish Constitution and International Treaties
to Private Conduct, 2001, p. 125.
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(30000 356mymegmo babomos -bogmzbmab geyemgds, bogyzeb msg-
obmgmgds, bobrobnb megnbaamgds, 3g6dm boggmmgdal Mamgds,
D65LBmMAMds, sMamabyMaBobans s 5.8. 3mbbGad (3000 3™
ab 0B &g gbgda Bgbadmms msmmggnen aymb Hmam@ (3 bsgs@m bgma-
bygemgdob B6R3m3smagbgmaes 8ogm, sbggy Jadm dofgdab dogHa(s.
oy 5= 8m 3eosgh 3-U, o- osmmzasL 8-b jmbGo@og® gamgdsl, oy
a- Bongblb @-b dmbgdab Jumrmmdsb, 85306 3- sMmggab w-b bogymmg-
30b g@xemgdsb. 88330650, jgAdm Jatigdo 08gma3gd0s6 or 5615 08 Jaans
dm@ab Gm3gmoms (3 93038060y 3mbLbGGYEYH PYBmgdgda? ™

72 Butler A.S. Constitutional Rights in Private Litigation : A Critique and Comparative
Analysis// Anglo-American Law Review. Vol.22. 1993. No.1.

7 Kumm M., Comella V. F. What is so Special about Constitutional Rights in Private
litigation?// The Constitution in Private Relations :Expanding Constitutionalism/ Ed. By
A.Sajo, R.Uitz. Eleven International Publishing, 2005.
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1. &3 3gdbgdmmds 353Rbns 3mbbGogyond uamgdgdl
Lsdmgsmagm 36Gm3gbmsb, Amdgmdn(g Imbsbarmgmdgh
dbmmmu 39Mdm 30Mgdn?

Lagofoggmmb gmbb@ogmies o6 admggs dnfmsdam Jobybb
figgbongob baob@gFgbm gombgadg. bbgs J3946580b 3mbLbEGMGONGO
&39b&900b gMogmgbmds 033 goMs@es gmMmInmogdmo Gm8 Jmb-
bdodaagfio gamgdgdnb gdmsgmgbmdscs a3gab gomrgdamgds
doggogbgdgmos 8bmeme bagsMm bymabngmgdab o s@s JgMdm
3nfgdobsdo. dbmmme 3mbb@odmgosms dgofyg bsBamma admgas 93
bogombbyg morgdno 3abibl.

bogowo 3M0b3ednb mebabdae, jmBLGGNEIWM MBmgdgdo
33032396 LobgmdBogmb dbMHnmsb Rzgbo Kemgdgdal bgmymaznbagsb
©5 65M3mswagbgb ggMmdm 3aMgdab ws(3g0b asGsb@ngdl. KaMogmagb
babgmdbogmms 3mbb@ndnE0gdn Bogmamgdgh Gmd 3mBLENE M EoNG0
9B290900b ©3330b gormmgdmgds s30bmns bagomm bgmabyeymg-
dob ©d 9Md 3gMdm 30Mgdl. ag®B8s6aal domomswo jo6mBals 3aMggemo
dgbenab gbsdg 3bg@nb msbabdam, ,dofnmasn a@mgdgda bagoem-

74 schwabe, Die sogenannte Drittwirkung der Grundrechte, 1971, 5.33; Dreier, in:Grund-
gesetz-Kommentar, ders. (Hrsg.), 2. Aufl., 2004, $100.

7 bagstnggmml 3mbL@ada(zonb jm3gbGaMa, (mog0 Bgmeg, badommzgmmb m-
Jorndgdgmds. 9380560l g@mgdabo @s magabygmgdsbo). md. 2013. a3. 18-19.
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2. badmgsmmagm bads@memab s3Gmbmdas

30M85605bs ©5 39bssdn dnnfbgggb Mmd 3mbbEad 30 ga3emg-
398b dggdmaso 8bmeam ofModn Bgasgmgbalb 8mbrgbs 3g@idm 3aMgal
3mfob smBm3gbgdmm NRomngGamdgdby. dso o6 dgmdmnso dnMws-
306 ©ogyMmbmb 3mbLbEngyEay®-bodommmydmng bm@Igdl bbgs
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nmgmabbobgdb bagomm nb@ghgbb 3gHdm 3nMgdb dmMab Bndmabafg
LabadsMomm 3Mm(35bdn. Mam 236bbgsgmgds 3nMpadan S ofnda
3mEnbmb@sema®n 953940l 8m8gwpgdab dgwgagdn? Gmame(y 58 ;mgdab
3 33emggefgdl Bamaab 39db (Kumm), Bom-am®gob mboggbodgdomsb ms
30dGMEG @g@gcs 3mBgmab (Comella), do6bgmmbal 3m83gab 3vdab
<1603gMbo@g@nwesb 58 g3gynbgdab 36sd@agob dgbbogmal 3gmgagdby
YA EMdm oshboam, bbgamabbgogzomam dmdsmab State action doctrine
— 53360 30b Bgghogdm 8@s@gdda, 0tnda dmMadmbGsrygtn ga39d&ab
o @Mnbs (the indirect horizontal effect doctrine) 3 568s6a3do s 3mBbo-
&R0 @M Genbs jobogsdn.™

o3 doo bagBom sdgo gbss 3mbbGo@yEgma gumgdgdal ab-
30093y dofmsdatn bgdmgddgmgdol Yemymas. s3sbmsbagyg, on-
amgmmo md@mabs dgazagh bbgawabbgs 8g4s6abdgadl sbgmo bgdm-
d89gdabomgab.
76 kumm M., Comella V. F. What is so Special about Constitutional Rights in Private litiga-

tion?// The Constitution in Private Relations: Expanding Constitutionalism/ Ed. By A.Sajo,
R.Uitz. Eleven International Publishing, 2005.
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353658 gb 56 603bagl 0sb, Gm3 3mBLE G NFo NBrgdgdo oM
o6l ©o3o38nMgdnman badmgdomagdm ©s30bmsb. ma@ab bLsgdgdo,
39M85600b bagmbbEo@gzom bobsdsmommad ssmanbs Mm3, Jgfdm
baBsGommab 35683GGg30bob LobaBsMormm BoMmImamanbl bagsmm
bgmabungmgdob mmasbmb, MmBgmng 3ommgdmmos ooggeb gmb-
b@ogaEegfio bm@dgda ssdnabol mumgdgdnl dgbobgs.”

Bogbgmagom 38abs, 3180 s gmBgmes agM»dsbnal sgsmomby
dnafbyggh Hm3 ofndo gagd@o 3gbadmms Mmebadmgdmegb gomg3
30MEsdnM gn39J@b. 530b bonmubgRageme dsm Bmysga dgdmgan
dsgomomn: 3emagb@n -A, (3gMdm dafn) MmBgmary 98dndgb g30bsbL-
)6 8amBamgmdsdn 0dymagds ©gdl bgmdgjGmmadsh bajMgmodm
3M335605bmnsb-C. bamg jemsdm Bnbsmamgdsdn baomgzadas Mma, gmd3ds-
Bos as3sm@nggdgmo Bgbom 20b393L 0w 3HgL0GBL ©s 56 Somgdl
33968 53b 3oGggmo ggabo mgab 3o68s3mmmdadn. bEsbmasm@yma
bgm3g3nmgds 0ogamabbobydms Hm3, gd3bn mgab gabgmalb dg8-
©33, brmon®o badHmEg6@m 336533900 av0dwgdmas 35%-3rg. 851
dgdga Mo LedMm(396@m gormBs 854Ln8x8b dnambos, A-8 mosd@mybs
3M9080b boboor smgdmmo bsbyabo msbbs, doaMed gafa gobsbawd
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doaemo aym. oMBANbrs Ms A-b gspsbonbnbsmnsbmdsdn C-8 go@s-
64308 890856mb babsdsmmmmdn bsmRgmabsash 3Gm(356@0b s8mmg-
d0b dmabmgboo. smbadbym Ladgdn 8msgsfa bagnobn SrogmBamgmal

7 Luth case, BVerfGE 7, 198.
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%) (10) CounciL DIRECTIVE 93/13/ EEC OF 5 APRIL 1993 ON UNFAIR TERMS IN CONSUMER
CONTRACTS//OFFICIAL JURNAL L 095. 1993.
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85 Jackson v. Metro Edison Co., 419 U.S. 352 (1974; Marsh v. Alabama, 326 US. 501 (1946).
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86 sunstein C.The Partial Constitution. Cambridge:Harvard University Press, 1993.
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£ Blekstone, Commentaries, 1808, 407.
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8 pollok, Essays in Jurisprudence and Ethics, 502.
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3otoaMoggabs asbsamdmdl sBLgdm3sb, P339 »39(3enorma bobom®, g.o.
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boggdgmom, 8s0by ggf  Aodmgomodms  GFswo(30d, m3
aobgabommar  LobsdsGommm 3Megd@ogs Lods@mmob bsdmgarn
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2353mEbmgds, assbomasbfmaggds. Bombgmszsm adobs, Gmd
dmboBomamab  Gobnos  3o6mbobsmdn @sgggdmgdamgds, 8aba
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189906 3gbHmmgdsb dm@ab, 3sb bobsdrgnrmgdo gmdemos 8abo
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“ Fridman,limits of Judicial lawmaking, 1966, 212
91. Carbonnier, Jean (2004). Droit civil. Presses Universitaires de France, Collection Quadrige.
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3Gme. ©g30bo dooRbggms, Mm3 bLogsGm Robmgbojo gromadl

% Malaurie, La Jurisprudence Sourse de Droit, 1965, 423.

% Bergel, La Loi Juge, 1977, 321.

# UInterpretation per le Jude des Regles Ecrites, 1978, 133.
% Barak, Judicial Discretion, Yale University Press, 1999, 435.
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% Davis, Discretionary Justice 1969, 167.
9 Dyorkin, Judicial discretion, 1963, 241.
% Smith, Judicial Review of administrative action, 1980, 239.
% Sussman, the Courts and the legislative branch, 1571, 247.
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pouglas, The Theory of Judicial Decision, 1983, 109
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128 Bmgme agocigdgb dmbsdafonmggdn badstiooml

4. babadatomm 3039090 n, AmamM(y bsdsMomab
3°6b3dmgAmmmmdabs ©s b§rdamyFimdnb god@mEia

obamalim@o @FamoEnmn md@mnbs 3Mg(390gb@L asbobamagl
Gmaméy  doMombgbfingob b@sdornmmdobs s dwamsmmadnb
1bEn639mgmeb beBygamgdab. 36g(30096@0b 308mygbgds o6 56ab
©38m30mgdgmadmbadsfmmnbbadogd@nm8obymymgdaby.bdafow
bads@omabamgal gonmgdon ggdim LsgoGms, aymb babEswe
3bmdnmo, gopGg npgemumie LEgmymgomn, Gobo 8ombgges,
3mda0, 0byea(3 897dergdgas. 8mbsdsMarmoab gowsbyag@oegdao,
Gmdgema gbeboomBrogagds 3Mg(390gb@L, LadsMmmab babybdg
©> asblybmgMmmmds dbbggmdmem gboMgds dab Mognmbarmy®
as56gnmsmgdsb. sbgo bLads@msmby mayMmbmds Lafnbgm bagdgs:
23693909080, Gmdgmoi oM oMb Mofymgoemo, dgademgds
aobrgh dMsgemn 3ghidm dgdmbggzab Bm@as. sbgon 6m@m3ab domosb
3g0dmgds 8Msgarmn gbomb ©o @am3eg8atimb 8sb magabo gabgymo
dmbgdingn s bbgs gxmgdgde. 860dgbgmmgebo bgmdgmmmgdgdo
5 3Mdgmaewnsbo 36Gmyd@gdo godmyds dg0486sb sbgm bmmB8gdby
oyMEbmdno. ob Jgadmgds aoboglb  Laggmdggmo  mmAbmogo
Jm3gMsogmo gHmoghomdobs ©s 963sMndbEmMmgdabs. o0 s80@ma
3L BsBaBbogmmydsl bagmdzgmn, dmambmgmb, Gm8 ombos

d3@efo 35msbyzg@0mgds, Gmdgmn 3Mgggbdo asbws, @smfigh
J33e2geo.

- 3mb@nbgb@g®o d3gybgoob mbadamormal, obgzg Mmamei
obamobgml, wggggmo  ygmggmogob  Lpfs  LadsMoxmol
dmamommds. 33 Gobbom doMmggmom ol gyMEbmdmems Mm8smem
Lsdsmosmb o gmmogngsgnab Bgbgdl, dmagesbgdom Bsdmegmbal
93mdob  3mmgdLgdlb. o8  aoMgdmgdgdds  asbomglb  g3@Mm3mma
bsdammsmo asM3ggnmo bafabbom asblabmg@ama. nbamalbdo 3o
56 ymgama 53 HmBaymo badsmmemab Mg398(309, 56i(3 gmegdLgda
dogemn @sgabo begmymgomgdems ©d badsamalb Byfommdoomn
©3g04boMgdolb @m@am. obamaebyfo FoGomdbigmmgds Gma
of shgbomoaym (339mgdsmo @ 39Myggge, bogomm oym 8830039
(39996@0". ob 6s3mgbo agbs bagFom baaaﬁm@nb dng 3g43b0em
36939Ra6Gb  ©MIEHbsda, GmAmab  doMamsmo  boyegbo
bo8goMy ©> 3cbbabumgnmmds ogm, — 383mdb  amEIston
bbgaabbgs badsGamgdMog Lab@gdsde 3My39g68 0L Fmmobsodo

101 CypieBuniit npeneaent / femuenko LB, - Bapuagsa: T, Bapu, yuef. okp., 1903.1914
401,
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8odmgbom mogol 33mggedn.'% babisdamomm IMg39enb@nb Mmmo
brgds bydsfomgdiag mxabgdlb dmnb a5bbbgeggdab bogmdzgemo.
bagFom bsBsGommob (common law) mxsbe doMggmon dgngdbs
abamnbda 8mbadsfomgms dagf (3o jgmen 3ngdb dmMab Lojdgms
a56bnegabsb, 338mga ab gaogams 598-3n, Jobswmada, s3b@Mamaslbs
s bbgs 439465080, Amsbim-aq@m8sbyemo bsdommmydMngo myobo
3904865 GmBsgma badsMomab bagmdzgmby o dabe Lodstimmab
dnfomswn Bysmms jabmba.

dofooso  3M0B3030, Gmgmo g wbos  0gbglb
doanmabogmmgdob gsbbmmz0gmgdnbob, gbos — 8basgba baddggdo
3basgbom Bywegds. 23 bagamm 80Bbob Babsmbggom JmbEnbgbdymn
badsGmmob bob@gds s bsgHom LaBsmmmob Lnb@gds bbgorbbgs
bgbl 808s@mogh, bbmMgm gb asbsdnmmdgdb, mogob dbmag, dom
dmal aobLbgsggdelb. cnmmgmemds badamomgdfngds Lob@gdsd

93mea0ab ao6bbgsggdmmo abs gabgenm.

5. 39 39096@nb emg@Mobab Lagydzmgda

mdbgmemol  cgdbogmbo  3Gg39wgbGol  bmase  (36gdsL
J980gaboofmam  as63smBogh: dsgsmomn 6 Logdg, Mmdgmogs
Bomgdamns 56 Jgndmgds Bnmgdge 0dbgb Lsdsgsmomme 96 Bgbab
boboo 3m3wggbm Lagdggdobsmgol, 96 AmBmob ibIsMgdnma3
LG nMmgdnm o6 sbbborm bms ogbgh Lbzs Sbsmmagania
2J®0 oy @otgdmgds.'® ,3Mg39RbEma LodsGamsma® dgmagds
dmbsdomomgms Gngh 30369398 0mgdol 338m@obab 3Gm(3gbdn
d94860cmn s addmygbgdmo bmMdgdabo > 3MabEndgdnbogod.
oomgdab  yggems gagysbodn bLobodsBomm 3IGgiEgmgbdo 93>
oy 08 boabbon gmmdl oogal 8smE3Nbgdgm domob. stare
decisis — a5000643308™ abg, Gmam@3 aswdbyggdomo ogm swMy.
36939968 mo  badsGomalb  bob@gdsdo bLogdab asbbomgabab
dmbsdoformg gomegdmmas gs0mgsmabbobmb ob bmGdgdo o
3606303930, Gmdmgdag baagh bsgdggddas Rsdmysradgdmma,
85306  Gmpgbsg  Lbgs  LoBsGomgdFog  Lob@gdsda  ababo
Bo@8moagbgb dbmmmme 08 dsbamosb, Mm3gmag dmbadsGamgl
3ggdmos aonmgomobbobmb baggmsta gomsbygg@emmgdelb asdm-
&o6alol.  0bamoldo  3@g3ggbEAb @mJ@Mabs  godmarifigge

2 Goodhart, Precedent in English and Continental Law, London, 1934,
‘Y Oxford Dictionary, Ch.V, 1977, 292.
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33030  Logsmpgdnmm  bobosmoo.  bdofow  abamabgemo
3mbsdsmonmggdo 33mEgdnmo 36036, dabromb wemm soMgym
ao56y39@0mgdgdb 08 Ig8mbggagddoi g0, Fmmgbay oMbgdmdb
bogdomm  LaMmb3mbm  Logydgemgdo, @mBmgdo, Gm3 o6
36939RabGL  Logsmmpdgmem  @mi@fobs,  dgbsdmgdgmo
0dbgdmms, Ldgd8y Lbgoagefom  aomsbygg@nemagm. abamabol
gmggmo babsdstiomm goeegdymos, dobeomb g@fm dscomo
0gfstagnnb babsBammmmb aswobgg@emgdgdl, bmmm basdgmazom
LabsBoBormmgdn  ©>353d0Mgdamo 36006  megasbor  Bobsbrgm
35056439@0mgdgdmsbs(s. 1966 Bmsdeg mgom mmMrms 33moGS3
130MmdmE ©s 303306 gdmmnaym g0l Babs gomsbygg@nmgdgdmsb.
289585 0g0 IBmgdedmbomos, Bg3gocmb babsdsGomm 3Mag&ogd.
basdgmagom babadsMammas gsmsbyzg@nmgdgdo bogommgdnmms
J398mam8a  Lisbsdsmommgdobomgob s owgom  Lsadgmszom
Labsdsthammgdabscmgab. o1y mmfmms Jsmags ghinbgm @ebyLgdLb
sborm LodsMamgdfing 3Mob3o3l, ob as8mygbgdmem 0bws 0g6gb
gagee LobeBosBommb 8ogM, Lsbsd JoMmemadgbgo o6 aomsbyz9&L,
033005309 359399mb 85 Bgbodsdnbin 3o6mbob Bamgdaom. s8ygsdoe
o dsmogsy, mognb 8bMag, mamgdsdmbomos, Jggommb
@530b0 Bobs 35m3byzg@nmgdgdn, Mams bm@mBamdgdmddgmgdom
L543036mB580 gFHmaz5G 3mb3nMgbznsl Mbg3L nBaemabal MBsmmal
L5396mbBgdmm mMadbmb. 58333, 0bamobun LadsGmamoa,
dofiggm  Goade, 3G9(39RabEme  Ladstmamns  (case  law),
396mb3pgdmmdsl (statute law) ©335§gd0m0 Bmean 3 3obns.

3Mab303L, Gmdgmai  agsgomegdnmgdl  3Mggmgb@ndob
53350, 9bmmgds stare decisis. 3Mog@n3o80 363 0096930l o330
ot otob doMm@Gogo 53m(3sbs. 3Mg39nbGdo Logammgdmmms M
Bogmo a30by39@nmgds, 3Msdgm, Lag8ob asmabyzg@el 3Mab30dn,
mbadsmomob  LadsMomgdfngn  Imbagaab  oMbo,  GmImab
Logpdggmbg 8oL 353mogal  asmabyzg@omgds o6 gobshgbo.
babadothomm assbygg@omgdol 8 636omb gBmwmqds ratio decidend.
boddnb bbgs dbomggdl, GmBmgdo o6 oMab bogsmegdyerm
babaBsmommbamgab, gbmegds obiter dicta.

3M9(39096@0b 0bamobnmo ©MIGMbs 08ymggds mocmgdob
9643980 (33@0egdgdab dpamdsfgmdsde. ogbgmagsm 2dabs, ab
0bs@hbg8b b3 3ye8ng 603obL: Ydommabo LobadsGammb (35mm3g
smgdamo 3orsby3g@nrngdobordn 35@0gobgds; smndfgds adabs,
Gm3 sbgoo babodsmammb 3o@obyzadomgds oMab 3s663nbgdgmn
3693909660 0gmafdosdo  bgdmamdn  Lsbodsmammgdabsmgal;
Gomgg  omgdueno  3oeabyzgdomgos  3obobomgds  Amamei(y
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Lagsmegdamm 3693909680 Jdga8mamdn babadsmammgdabsmgab.
0bamobmtin LaBsMoenl dmaogfon wsHan mamgdnl dmmesbae
3mbsdstiomgos  gewsbyggdamgdgdnl 3GHmpud@os, GmIgmos
3m@ngamgdama bagmdamgdog §3946@gds babadsmomm sbasody-
&30 dz0m0 sbgmemo Bemab go68sgramdado.

dmbadatomg, GmBgmo Mammgdgmymyb mogolb  gomwmg-
dmgdab — 35@0g0b3g8nm 8mgdymb 3Mg39wnbEam Ladsmmsml,
©08boby@gdl  bLagbgdem wWaymmmo  SBMJoEYdYmgosh s
oy sbgon anemgdgmymgs megbdy aebrgds Lagmggmosme
Bomgdmo, 0bamoby®  bLadsGomgdfiog Lob@gdsdo gL agbgds
ags@mmgbo 3ob3@God0b Hggmenmzanb Bgmgan.'®

6. 65319650 360l LabidsMmmm s 3333nMgdgmo
ba 3ot SMnbogm 3w36y39@0mgdgdmsb?

LsBofamol gobznmsfigds dofnmsesr brgds dosmsmo ©mbab
bobodommmgdnb BngM. dages Gammob bLobadsmoramgdabomgal
mamm  360d36gmm3sb0s  @od@gdab wdaghs, bmmm bgBmamdn
bobaBsFmmmgdabomgab  badsMoemgdfingn  byjambgde.  Jagdmamde
babodsMmmmb ass6y3g@nmgdgdo, Gams o785 mbws,360d3bgmmgebas
bog8g30 BmBoBnmyg FbaMggdabomgal, 8saMsd LogFmm bsdstormab
398500a969m0 63Bammo ob o6 brgds. b3gEosmg babsdsGammas
35005693980 g33830 gmEInmamgdamas 3Mob3039d0, Gmdemgda
@dgBrgdmnmns 850 bdgEsrg® bggMmao.

ogm Gm, Morgbsg 8mbslsGmmggde ©  d”3MIGIO0
588303922696, B8 babadsGammgdo go o6 Jdbosh Lads@asmb,
565870 3508ma3(39896 LogHom baBasMmomal 360b(303gdl. sbena(
3modgd693056 8mbaBamoemggde, Gmmgdbsg o6 by6o, 6Gmd
350 800BBggBg6 LaBsamab Bg87dBgeror. dogbymogom >3obs,
LBGsg0 LmgnamuMo gsMEdddbgdab @mbdy gobmbab dg(33emob
573093 mmds 08650 0w, Hm3BmLsdshnmggdadegdgebo
56036,  aobogomomb  LegBam  baBsmaxmob  3MabEadgda
bobmasemgdab Bmmbmaboms @by 8sgMBomgdro. rmgabicgalb
800BB3396, Gm8 dscmgbo LsbyBsGammb dmbsdstaomggde 3o
56 486056 LaBsfoomb, 8sa, BabaMgbow, Pors 39bsgacmsab
s@Abgdmmo 360303330, 3o 3>dmoambmb boggosen.

Rom3mEoo 800Bbyal, Gmd Bydabdagn babadsGommb dasgata

1% Gross, Precedent in English Law, 1977, 114.
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38m(3abos My LdBsFimmab  2sbgnmsgds bmasmsm, oMsdgw
3mB3Mgdnm bsd8gdn Bbamggdb dmmob mogsda Lodamommasba
(0Bacmabal dgdmbggzedn LadsMmmnsbn s >Gs Jobmbogo, a.a.)
a°6939@0rmgdnb dogds. badsGmmab gebgomomgds, 3gbsdsdaba,
©53m30gdmmos gadEmdmog Logmegnsdy, MmBgmne dgbsdsdabo
©mbob babsdahmmmms Babadg BaBdmndmas.

36939006@0b md@Mnbs gimdbgds 3mbagEosk, Gmdmab
0sbab3osz BgdmamBn babsBatmmmb gemsbygzg@omyds doemsda
@hgds s JooBbggzs LoBamomol bmMIsm 85628, Lobsd oM agbgds
239998380 38337 LobEgdnb BgdmamBn LabsdsBmmmlb dngH ob
3o6madgbGob od@nor. o asmabyzgBomgds asbwmgds 6s8ygebn
8g9(3b0gMgdobs s 3Mod@ngmbn on@obBgdnl Gdogin 3FoGogab
bogsbn, @3gmgbos, a3dmbrgb 3@gnEy LodsfmmgdMoga bmMds,
g0y asb@Bggmmds  bobobssmBmgam  asmsobyzg@omgdgdabs.
ombgdmdb  8Magamo  Fgdobgggs, asbbaggoEigdom  Lagsgmm
3360398g8dn, Him (35 8b5Mgdn agadn M3nmoBgbmdabobaggdgb ndsb,
Bab@om 03mebyb, Mmammns Bamn bydsfmmgdfngo doamdafgmds,
goMg Gnombomb bobsdo®mmmdo amgamyo  bLadsGmmgdMogo
Bmmdab dg4dbsb. 3Mg39096@0b mJ@Mnbs 353Mam 358maygbgde
bobedstommms ngMsfgonl gggms mmbgdg, yzgmabg mdamemgbo
0bbEob(300b go8mgmgdno.

as0bygg@omyds GmamGy  3Mg30096@0 dgadmgds  ogmb
56 bogsmegdgmm, o6 wsdsggmgdgemo. gb  ©e8m3nwgdnmos
3256939090l 353m3@sbo LobadsFommmb ngMamdosby.

1966 Bmodmg mmgos Jsma@d osgb daofbgzos ©d3s-
300693 gmor seMnbrger aswsbyzg@nmydgdmsb.  3gsdem nagn
daofibggl, Mmd aobbogmmMgdam Bgdmbggggdda 8sL Fgmdemns
3959993mb casg0bo sMgnmo aswsbyzg@oragdgdo. s3bGMmomoanb nbyg-
Bogbo LobsBamamm(g o6 ool ©s393306gdma megal spMabrgem
3006y39@0mgdgdmsb. abamabob Lasdgmogom Labsdstamm 3o
3@ dmos, Bobmomb magnb Bnbs gomabygg@nmgdgadb.

53b@Esgmonb  god@mGoob GoGab wbgbagbe Lsbsdsmemb
dogroo dgdomagbromds  gommgduyemas  ©on@E3db  bogmmatin
3°0056y39@0mgdgd0, 08 Bgdmbggzgdob a3Mws, Gmrgbsg big-
Goomg@o bgmo 3gdseagbmmds byme mbsdstiormel dmbs-
Bomgmdom  Bmobmgbl  Babs  350096439@0mgd0L  Sbymaigdsb.
Gogbsg LobsdsBamm 36 oMb ©32330HgYme Moz0l aswms-
By39@0mgdg30156, ob Fggmmadnbsdgd® 8039398 d5m, gabsogsb
©oM63mbgds Lodsmamab bm@mdsms 296bob@3BYM353a admggs
o G3oms@gbmdab.
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7. Ratio decidendi
(6> bamnbbom sMob 33w036y398amgds 3Gg390g6&0
©3 Mmam nggbgdb babads@Gomm 3ab)

(3bmafgdado, h39mmgdting, gogGmdengn Lo@gaagdo
ndgnomde  dgmfirgds, dgbsdsdabam, LsbaBaMmmm  bamRgmgddo
AoGmdMogo @yGsengdo bmmme dmgagfo dgdmbgggedn dgndmgds
ogmb bfmemos dbasgbo. Gmgmég bgbn, abnbo asbbbgsggdmmas.
3Mg(39096&0b EmJ@Mnbab mobsb8ar, bobsdsommgde gampgdama
561056 ©I0(3356 3Mnb (303780, GmBmgdn @3@agbnmas NRMm SMgnm
3936439@G0mgdgdda @s oMs Babs bagdggdal god@mdmnga bogmazanb
©9&omado. boddgdo — Donoghue v. Stevenson (1932) — 8mbafRgmy
598 30(390@5, HmI ©o335mmd M3 mImern®o babdgmob domgonb
Jggasm. 3oL g8maa, Mo 356 @m0 mamgdob dmgma Lsbdgma,
3>F0gm dmordn smBmafiabs mmymgnbal 6oGfgbgdo. dmbamfigmy
dmoobmaes  babdgmal 36GBmgdmabagsb daygbgdgma  baomal
SBobmanMgdab. 38 bagdgboeb @sgogdoMmgdom mmmums Jsmsded
w©3565bs 9.6, 3M0b3ndn ,8mdbdoMmgdgemams  bEABzsbYY, Gmdmal
dgbodsdabsms  96oMBmgdgmBs  wWbms  ad0mgemolbobmb, Mm3d
Lob3gemoos  BaA8mgdabsl 8abBs  EIPEY3Em3sd Jgndmgds bosba
Bnaygbmb gobdglb, 30b 8sb aygbgdl. 3Mobznda dmBbAsMgdgmmos
Bebgaby 3v8maygbgdmms sfs Bbmemee Labdgmms 865M8mgdmgdnl
3036 > 36 0brYEYdmes dmBbdsMgdgmms wd(3z0c bobdgemdo
dmbggGorn mmiminbgdabagsb. 833., ob gs8mygbgdgen ngbs bogdgda,
basg bsgdg gbgdmms mgmfigymab 86263mgdrmol dgmggMmdab.
agogmob gobo63gbrse 856 338maygbs sbama bagangMgdgda, Gog
Bo63mgdsdn Bnb gomsmadymo Badoxo oym, doaMsed @IMEgzMMdnc
ol dmmmBpg 56 0gbs Jomgamasb s8memgdyme, Mob dgmgase gho-
90 8gogmb smBmaBbos 3560l ©I933@Ids. 93bGMornab Bammads
bodgma bsgd330 — Crant v. Australian Knitting Mills LTD (1938) — 3.53m0y9bs
bg8moBndbyrm Lsgd930 — Donoghue v. Stevenson — wdeagbormo
3Mab3ndn > 9BoMBmgdgemn  8oBBgmm  ogbs  3obigbabdagdeec
8g00039emnbsmngnl 8nggbgdgemo Bosbab godm.

mfds Lyods sby Essbsbosms msgabn ©dmgoEgdnmgds
3M939gb@abomdn:  boBsd  @d3omagboge  ad@sbyzgdamgdab
2397433300 asMEggommdsh, Agdmgob sy3amgdgmes ©s3M63ybry
56> Bbmmmg ratio decidendi-ab g bgb@masdn, 30339 0dvdn(3, GmI
56 36BLgdmal bbgs dgbsdmgdgmo bagmdamgdo 3ewsbyzg@nengdab
dbsthsggmabsogab.

3693909680  dgbodemgdgmas, o  Babmom  JaMsdef,
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2557148m ogo (overrule), 56 56 goomgsemobbobe (dissent, not follow).
369(92a6&0b PBymgs Jgndemas bmeme gdommgb bLabsdsGamm
0BLE6 3050 (MEBR?S Jama@obs @ basdgmagom bobsds@arnmb).
369390gb@0b  Wekymes  Bgbodmgdgeros  aymb - Jafadofo,
JmB3Pgdam Loadgmogom ado@sbygzg@omgdsda dnmomydaa, b
ofA0d0, Gmegbog sbsmo bm@ds 3gdmaggem aby, Gma dggma bmMdgdals
5Bgmofgds maswe 36 brgds, aboba dbmmme ,0sd>dnwsb 390056".

goMomgds o6 avsdobgammb 3Mg39096& g, dggdmoas bmemma
3653560 nvyfobmogzaob babsdsMomemb.

8. babadsmaemm 3Mag@ngolb Mmema Jomagma
Ladsomnb bab@gdsdo

3dmmm  39Momesdpg  Jomorgemo  badasGmamo  bobsdamamm
365d&030b 80856 065@hbgdRs bsdgmms an@abBob ,ambaggem"
3mBoEash. Jggoobgeody — GmgmBos bobsdsfoemm 3Msd@ngob
Gmmo 0gzgbb Lodsmmmgdmag Lab@gdsdo? — badgmams onmobdo
Jsbpbeded, Gm3 gb Gmemo domash 86033bgemmgabos, 8gmeg
Bggoobgatby — ogm oy oG babadsamm 3Gad@nge badsagnab
Bystim, — gomymgzomn 3sbmbo 3G symzbgdms, mogabo s@boem go
3gmeg dabgbo a38mMn(3bags doMggmb.

badoforggmmb  badmdomsdm  gmmgdbob  dgmabg  Bgbemab
0oBobs, Lobsdsmaommb  o6s odgb Pamgds, @IFo oggzob
ba8mdomadm bLsgdgoms BommBbogmmgdab asbbmGEogrgdsaby
08 399mbgggedog, @ bodsmomnb BmMmBs oG sbgdmal, 6 agn
dbmgsbas. bybadsGmammb s6s 0dab mamgds, Pomo mggsb jobmbab
238mygbg35Dg 08 Bm@ogzom, Himd ob 3obmbab Bm@Bs ylsdsMommm
56 oMo bbgmdMngs oshbos.

2333560, gmmgdbob msbsbdsm, Jobmb3n bamggbab oM-
bgdmds LobsBoMmammbagsb dggbgdsb 8mambmgb, Mo admggs
Lodmbsdsomm  LsBofomal  asbgomatigdol  dgbsbodbog
3gLodrmgdmmdsl. 8baagbo Gndab bmM8gda Lbgs JMb@nbgbgmin
bob@gdob  J3gybgdal  Lodmgorsdm 3megdbadBo  agbzegds
(339035605, LogMabagmoa), doam>a3 Goam 938 d394698d0,
bogoGmggmmdni o8 bmmdsh o6 3gmbod R0 IMsg@aggmo
o@30Amgs. 980b  dobgdgdo, Bggbo SBM0M, gfian  Bbeag,
8omosbom Amdsbym-agmdsbymo Ladsoemgdtngn Lobgdnl
31693580 bes 3gdomo, Gmdgemoi 98096935 badsGmmadaga
3mba@ngzobdnl mgmGasb — badomaemgdtiogo 6mG3gdo ByGammdacm
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ogmb gm@dgmamgdnmo; dgmmg dbog, oafdbmds 58 gnobom
bs8o@omgdfngn  @Mowmazngdol  Bogmgdmds —  bwndogd@an
©> md0gd@yMn 30Mmdgdab 338m, badmbodsfomm badsGommn
bomabsmmem 39f asbzomstims Aggbdn, mogn ofinbs aoM3zgmmads
bmdmmdsd 8ab dadsmo. 2004 Bemob 18 850bl Bomgdamem ogbs
3o6mba - Lodoamggmmb Ladmgomogm bLaddmgbm  gmegdbdo
©3858780b  dg@obolb dgbobgd, 441-9 Bgbmoa: ,bagbmgmgdgmn
bsambam  LaMagdmmdabsl  Bsmdmdmdomo  gMongMomdgdab
dgbobgd™: ,bodoMoggemmb  336mbdn dgbodadobo  (33emarmgdgdols
39bbmA(30gegds8my bobaBoMmmmmgdds dgehgMmb dgbogmmEgbs @
8mbsMmagdemglb dmnlb Labmggdgm Lowamdmsb msjogdafgdama
©a3580bgsbbaemgs,saMgmggdghgogbbssmbmnmgdm8mgdgrmgdgda
©> bagbmgfgdgm bopamdbg dgbogmomghs ©s dmbamagdmgb
3gpbodhgbogm dgbadaBobn Y@mgds-dmgomgmdsba®. Lymgama
396mb8mgdmmdada (33mnrngdgdol dg&sbab dgbobgd o6 bos aymb
BaMonedbagamgdob dghgMgdal 0d3gMmsGoymo 8mmbmghbs. yggmsby
IGndoGonmo  adwaByzg@s  3obmbab bamggbobs adwsbsbyzgde
Jd500b3930L mos a@mggdes, — g.0. dobo aomeybyzg@gmmds
6m@3nl  oMoMlgdmdal  Bm@ogam.  (3bmdomds  agMdobgmds
33(360963s dbo@ 398> o8 dpamBotigmdal badomammosbam wbmms
Boombgbiognb asgm@mgds.'®

dgompmmmaon@Go dogmdob gofms, @3 dggbgds wogab
LadsMomgdng dbagl, 8gbsgmonbogob a©agbnmo
amAdammdgdab gomgdy 8gdgbomn Bagmnb 3Gmdmgds xgM Jowgs
ol bodoGasmdn aym (36mdoma dmbo@s@gmo LsjgoMgdabs
> Bonae Fidei possession-ob (36g30L bsboo. @Gmdolb (30g0cgfo
baBsGmama - dmombmgms  bsgnmMgdob Pamgdolb go@sbszgdoe
a3t 33gmemn gm@AIamaia od@gdab o330 — mancipatio b jure
cession. o 30 gb gmGBommd g0 o6 ngm OGP > bogmab go@a3gds
dmbrs dbmmme tradition-ob Bgbao, 85d0b Lozgoigdal ggmgds
d58dg6Dg o6 asmoomms, 398bbgabgdgma obgg GRgdmms dominus ex
jure quaritium, b d98dg6n brgdmes bogmab dgmmdgemn, dsb jus
quiritium-ob Lgo&bob Bogmgds Jggdmm dbmmmem bobrs DI Ymmdab
adoor. 398dgblb, FoMasmos, dggdmm  3sbgbmM(3ngengdabs
3mbgbmfnmo ©s3gd> Ms Jbmmme adgdy dofgdob, sMdge
0300 3g0Mo@nmo dgbsgganb 8odsMms(s, 5gMmad dmbgbmGgma
©3(335 o6 ogm bsdmmmm. oogab 8bfog, gsdbbgabgdgenbog
Jggdmm BoMgranbs 3g@o@mmnma Le@hgma — rei vindication,

195 Schnitzer, Vergleichende Rechtslehre, 1945, 237.



136 Fimgm® sgomsmgdgb dmbodstionggdn bodsGosemb

Gob 398mgad 898dgbn gommgdymo brgdmems, ©egdmybydabs
bagmemgds 338Lbgabgdmabsmgab. sbgmn dramdsmgmds 3GgGmmads
badstammm 80ofbns, 30650@sb 5Ms3gonmboboobogM ssbnobgdb
399dmmo  gbafagdmom o8 dpamdsgmdon @  godmmfighs
dogomo — Lyggomgdab aobbgobgdoo domgdmmo gumoe g3abag
©>386Mbgdnbac. 58 36 3gmnmbobrabogMgdab dsmamobgdobomgab
3Mg@mMI> R dnbym Bommgal exception rei venditae et traditae-
ob 8nboggds (exception doli-bsbgmds) ©s o30m a@gsgms dom
358Lbgnbgdgrmms mogmabb8gdabogsb. 3g8mga, Fmdab Mgbdmdmngal
dmmm sLBmgymda, 3GgEm@8s 3mdmonmbds g8mbas grdde,
Gm8gmBs3 daomm edictum publicianum-abs Lsbgemo, GmIgmdog
o3Bgbs  sbgmn  dgBmbggggdabamgalb  b3gEnsmymo  Lamfgmol
bsbgmds — pubiiciana in rem action. Lo@Rgmo 353d0MEIOMES
3gbergmgdameo bo6sb8mmdal gogdiesh, 293350,
9gbognofiobagsb dgbadodabn gm@BBammdgdalb magelb a0fgdy
d3dgbagmo 6ogornb 8gmmdgmos bgmdo smdmBbos 3@ 303g RO,
m8gma(3 0(393md 8L Mmamey 8gbs8g 3nMgdab, sbggy JgoMod g
3gbagpmmobagsbaz. oby BaBmadgs gaoModmma  bogmogdob
a30mom dmbo@stiyma bs gmigds, Mo 08sb ammabbdmdes, Gmd
@eagboro gmMBsmmdgdab 35@gdy dgdgborra bogmn 3§30E9R
brgdmes 8oba Jmbgdab dgdamagbgmoa 6sBagmn, in bonis ejus est, 5bv
93992360b 85b bs ggmMgdob sbammaann qgmgdoo.

3gm@g 35dm(30s Jomorgmo bsdmbsdsGornm badsmmmal Babsdy
asbs LygsFmggmmb bombb@odgEom bobsdsGommml 2004 Benab
21 @g399dgMnbs a0058y39@0mads. b ymbb@agnzam bobsdstoneamd
as6oboms  gmbbEognEonGo  LoBhgmo, bobbmab  Lsdatoemab
ba3Bm3gbm gmrgdLob dgbsdsdabsm, gsmemmgdgm d50mbggggdda
8830390 9mgdgdol  s3mmgdols > RbMggab  jobmbogmMgdals
asmdadby Bomgdmo assbyzg@omgdobs ©s, sbggg, beasdmdagdm
3mgdgmgdal Ra@omgdolb dgbobgd Bmbsdammmoalagsb dnmgdwmo
Bobobbomn  obb8mdnbob oo  LobsdsFammdn  gsbaBaggdal
53@mdomgab  3mbbGo@nEon®mdab  bagambo. Ly yMBLEGYEa™
babsdsmommb assbyzg@omgdom, ©d3ddgmzBames dmbsmhgmg
3botob dmmbmgbs > 9Mmo3MbLEGIEIYMIE 0dbs (36mdammn 0d
©Gmb 3mgdgmo bogemggmmb Lobbmab badamomab badMmzgbm
3mgqbob 290-9 8bemab 3g-7 65Bormob ©)dgegds — ,8mbsdsGamol
8ngf  a38m@sbarmo (goga;JEn{:?a?}b (Ro@omgdymo Logs8mdagdm
8m8900930b 3obmbog@aor (36mdab Ggbobgd —a-3.) 56 3obofingGigds”
©5 293-5 B8gbmab 3d3-2 6s6ogno 8om0obo bbdbﬁmmgmb
3m6b@og ool 42-g dqbemab 3oM3om 396d&sb dndsmmgdom;
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53obosbsgg, bagmbbGoGaEem babsdsmommb asmsbyzg@nmgdom,
gobmgs  bodofMamggmmb  3sMmadgb@l, o8 - asmabyzg@omgdab
Ladm@Boga(30m 6aboemab dobos@bol aoogsmabbobgdom,
399935398065 @s dgg@oba LagaBmggmmb Labbemob bLsdsmarmab
ba3Gm3gbm gmrgdbdn gbsdsdabo (33momgdgde ms ©38s@gdgde,
M5(3 o6 asbbmzngmmo.

293 356Ma@, bogmbbGagaom bsbsdsmammb asmabyggdamgdnl
Lagymdggmby ashbms gmbbENGMEoTe PBmgds doBmybgdab
3o 3mbyMg&mmo odgmgdacn mmbobdogdgdolb asbofing@gdab
3gbobgd. babs8oGmemmgdo amabgb mormgdnb Babsdg — dgbsdsdaba
3emzgbygeemyo 6mdg30b @ dmbrmmdatby doomnmgdom
18md3geme ©sg@&m3gdabsm bsgmbb@nggEem bsbsdsmoemmb dog®
smnafgdamn >sdnsbab ggmgds, oy 88 Lagstogmab dgzbgds
b3ggoonGa  badmmggbm  Jobmbob  8omgdodmg  Lobodsmormm
LsBsmmamBg8mddgmgdsd (36Msd@ngad) omagmb?!

dmbodstomgms  dgbgrogmgdgde @@ bsboms  gsogm:
ofoms  sbGam, bagmbbedgaom bsbsdsGammb  dgbsdsdabn
a0056y439@0mgdab  boggdggmdg  Fg8m@sbacmn  bofagMgde oM
6o  0gbgb  asbbormammn, Morasbyl 3o 3MbLENETGIYMIR
asdmsbopgdamo  3Gdsbgdgdal  asbafogMgdal  d3Mdamgal
56 dm3ymemos  dgbadadabo  BmE8olb  dgBmmgds, Gmdmomd(s
o306 dm©s, oy 30b 8agH, bom (Gm3gm Lobsdsmaramdoa), G
3900500, ©s Mo Bgbno (3GmEgencam) Pbws agbgb asbbomyene
5833560 bahagofa, Gobo aowsbygg@sn Gombobom bs3sbmbdmgdemm
mGaobmb  3GgBmas@nges; sm8mhAbrbgb abgmgdoE, MmImgddas
b3 3mbb@n@om babedsGammb aswsbygg@omgdol bagydggmdy
998m@sBognnbohnggdnbamdmgdsdndanmgl s gsbobormgh joeggas,
364 Lo 3o6MB3gdmm gs3PBa LobaBsmmmm 3Mag@ngom dgagbab.
Hmdgmo botab ao@e6Y39@0mgds 8ogohbomo badsGamasbam?

bogoBmggmmb mAasbmo 3obmba Lyghiom bsbsds@ammgdab
Fgbobgd 3m0s@gab P@mgdab bobsdsGmmm Bgbao @a339b, (dg-
3 3gbmo): ,ymagen s©dasbl N@mgds odgb mgeb gBegdime
> ogabagmgdsms obsEeger duMomde 96 Bamdmdswagberab
39339mdom  3aMisdom GadsGommb  babsBsmammb®. ggodhndom,
Q@mgdob @gomobagoob FosMgbge Sadnsbol gPegssmd s
doGaoms@  osgabmgmgdsos  @3Egab gg@mdgmo  3mbggbiaab
8g-6 3beoo bsgBab LsdsBamasbo gobbomgal WPegdalb dgbobyd:
ymggmo 5@330560 8abo bedmgsemogm babosmab gamgdgdebs ws
8mgamymdgdab, 56 Baborgab Bafieagbamo babbrabbeds@ormgdtioga
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3Gommgdol  Laggymdgmosbmdal  308mMggggabob  smFPMgammod
ambogGam 32380 3abo bLdgdab bLodsmamosbo > bLogdzgybmem
asbbomgal  wgmgdon 3o6mbob  Loggydggemby  dgddbomo
©38mygogdgmn @ Bogggfdmgdgema babodsmammb dagm.

38  3mb3gbnob  (36mdnmn  gmBgbGe@mMgdab:  amdagbob,
35mobab, Dgesgab sbygbom, BsGoedbsgagmgdol bLomsbsm
asbbmM3ngmgdal  oggb  mFe  Sb3gd@o:  0BLGoGMEOYHo
(LsbsdoPonmmb  ©d3mygoEgdemmds o  doyggmdmgdmmds) ©d
3IGmageaGamoe  (bogdab  asbbormgalb  LsBsmmosba  babosoa).
3mBggbzoolb bgmB8mdBgtn Bbamggdabomgab, 83-6 Bgbema yHm
B98om J86ob  dmgddgrmgdalb gommgdmmgdsl, gomeg  0dagem
Bogas@ond gommgdgmgdsl, GmBgmas, orgbrsi bsbogmmdag,
dmombmgl LobgmdBbogmbogsb nbrngomnlb 8ogM magobo Gmdgmedy
Mamgdol 3obbm@30gmgdabsl Botgggdabsgsb msgal ggeggdeb.
3Mb336(300b 8mbaBorng Bbafiggdda o8 n83gMaGomn Jommgdaergdabl
3(330ba;m30lb bws 8943656 o PbMHN6zgmymb nBbGed e YGn
0bgMab@Gmd@migdob gubdembamgds, GmBgmary oEnmgdgmns
BstrmemBboggymgdob  Laowbomme  Bomdsmmgobsogab.  sbggy,
babgmdbagzma dban ybs wondammb s dnnmmb b jobmbgde ©o
©gd7mmgdgdn, GmBrgdog 9dOEN6zgmymalb Labsdsmammdo bogdab
807396 dmgdgem © badafmmnab gobbammgeb. 883356, §3Gm3ymn
3mb396(300b  8mbsBomy  439ybgdel  Boghm  aofob@nMgdyeno
96ms  ogmb  smoofigdmemo  wgmgdgdob woge  LadsMomosbo
> bogom  bobsBsMomm  asbbomgoc.'”  bEmabdmmaob
baba8ohomm 3mbggb(zonl 8g-6 8gbmab gs6856HGgdsb Sbrgbl
gofomE, o3 bogndimom, Gm3 o8 dgbmon asMeb@nGigdgm
Mgemgdgdlb od3b xndgdmgdmyio 860d3bgmmds ©g8myEa@nol
@bdombamgdobamgnb.  3mbggbzanlb  oMboom, @gdmgMmadoye
byBmasmgdadn g@mgds FoMmommdbognmrgdal bodsomosb ms
30m39Mdmgdgm asbbmM(3ngmgdstg 035390b abgo (396G Maray®
saamb, Gmd 3gdmegamn aob3>MEgds 3mbzgbnob 8g-6 dgbmab
1-em0 39640l 56 046gdme@s Bgbsdsdnbo 33 @gdunmgdab 30bbgdmsb
5 53m(35693 006 (Delkur Case, 1971).

LobsBsmammmb bgmBobobgemdmdab  ggemgdal 356ob@G0s
Ba68LBGgd0s Logdob boBsMmoxmasbo asbbaemgabs. LadsMamnsbo
bobaBsFommb g@mgds 35bLsdRFHIgL bmasr dsbsbnsmgdmgal,
GHmBmgda(s dmo(zagL LabaBsFomeam Q"Bﬁb{}a‘aﬂ’sbgbnb
BbdEombafgdsb  ®> 03 @dfom  36GedgBMgal, GmBgmms

1% Gomien/Harris/Zvaak, Law and Practice of the European Convention on Human Rights
and the European Social Charter, Council of Europe Publishing, 1998, 305-309,
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Bobggoma(y, bsdmemmm %s83n, Jgodmgds ad63bogme 885 oy ad
La7430b go6bomgab baBsMomnsbmds. mmmbm, gomMy 3935390793y
sbgo Jggobigdsl, obmogoml, 3ofzgm Moadn, wbms 3jmbogh
Jgbodmgdmmds, BosmbBomb magnbo bsgdob asbbomgsb. g3@m3al
50380560b  mgmgdsms  LobsBsFommd  aobobams  @odwgbody
bo48g, GmBmgdo ghgdmms 3aMmgbgdol LsbsdsGommda Lagdab
asbbomgab Jgbadmgdmmdol 9dENBzgmymadl. baddggdda, bowas
Lamdstin  agm  bobadsMommb  bymBabobzmm8mdol  ggmgdab
3930y, dommnmgdmbgh gho 86ndgbgmmgsb 3Gnb(303by,
Gmdmab dabgrgom, Labgrmdbagmb of Bgydmas dgbeymmb o6
200m4dmb babaBomommb gmb@Hmmo as@33gmen bLggmgddo b
a5(M339mmo 3a@gammanb doMms dodamon.

@Moban  833mggeto  dm@a  Jaofibggb, Mmd @by ymo
3obogogmn  LddsMomob  sMHEghmo  3Mab3ndn  JoMeddom o6
gomymglb bsbsdsGomm 3Gag@ngob Gmmb LodsMomab bysmmb
bonbbdn!® Bzgbo sbMam, bBmMgr @bz 833mg3Mabogsb sbgmo
3033600 30390935 ROLEdYNGdgemas. bagMabagmab badmgomogm
3mgdbob  85-5 3gbmob  msbsbBsm, dmbsdsmonmgd  @dgabe
a06yg9@nmgdolb 8m@agaMgds Mbes dmabmobmb bm@mdsGoye
54&9d%g domomgdon @d o Wby dgnbrmyemb dbmmme 1339
aobbogmaemo  bog8ggdab  (3Gad@ogob)  asmsbyga@ocngdgdoo.
dmdeg@gds badsGamab BysGmas dgbobgd 56 sbrgbb LadsGarnl
BysGmms  gmobogozofgdsb dafomem @ FogumGe&on®
Byomgdo. Gmam@g Bgbo, LBsGmmalb Bysfmms bobggdsde
3g8sg0m  go-gihon  Labgmdoby wogMmbmds otab  bsgsdMabo
baBsMagdmngo YE@0ghanmdgdab Mgagms3onbsagol.

3093 9BOEM83o3M0s Jotorgma badamomnb bob@gdolb domamds
babsBsBmmm 3Gsd@ogoboda. bagsfomggmmb measbgma jsbmba
Bm8s@onmo 3J@gdobdgbsbgd bsdsGamgdtiogasd@obm@mbobgmdsb
0(36m3L — gbes bmB3sGammo ©s 0brogaPSE®Ho LadotonmgdMngo
5@ 930.6m6B3s@ 070§ 3obmbo,HmBgmoa(3dgaegbdnbodymdaga
56 GMYB0m0 5 BRsgamygMamn 308mygbgdeb J3ggab bmasw bgbl;
@53 899bgds 06ngoEPLmM LydsGmrmgdfing 5§l (Gmdgman
BonMbabgmdsg oMb babsdsGmmm  aowsby3g@nmadsbo), 93539
396060l 3656830, abobo gHoxgGaras ©s Phrs dggbsdsdgdmegb
Bm@ds@onm  oJ@b. o0bmogommeegfio LadsGormgdfingo  jdo
3oomgds (358mo(3g8s) bm@ds@ogmo dd&ob Logndggmdy ®d dab
3096 mo@aghom gofmamgddo. LoboBsGomm gowsbyzgdomgdal,

197 Maury, Observation sur la Jurisprudence, 378.
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Mmam& aboogommamuo 3dGab, gMoxggMommds (res judicata)
©> dobn Logommgdmeam Jgbododabmds bmMdsGoygm @ gdmsk,
96065089285 369390968 gmo baBsmamob sfmbgdmdsl.

3%M33g9eme  durgmmdgde  boggogeob  dgpaeeb  sgemg-
3mmdobaggh wagg bsgMdbmdns. Ladmdomsdm s sdnbabBMs(30ym
ba3Gmzgbm  3o6mbAgdmmads nmgamnbbobgdl Logobogom Loxmy-
dgmgdalb obmgdnd a00bMgdsh @ s dgbergmgobss. bsgobogem
asbofoggdol Lagymdggmo asbs obgon dgdobggagdn, Gmugbsg
basdgmozom  babadofommb  aomebygg@omgds  bgbogbo  Laba-
Bafommb  36ag@ngnbsash as6bbgsggdgmos, 6 Gmogbai bogdgh
360b3n3gmn  86ndgbgrmmds ol gfimagofmgebn  Lobadsmormm
36od@ogobomgalb.  qbgbogbe  LobaBamoxmmb o 3ommodeb
2°m56439@0mgdgdo asbamgamobbnbgdmor bagommadammms mogoe
mbgbogbn bsbadsmammbs w@o J3g8mamBn Labadsmmmmgdobamgab.
9:0. 356g8mgdoms 3Mbgdnmn 8basgbgdeb dgdmbggssdn babsdamoemmd
bes 8onmmb bsgmamstin 56 Bgdrmamdn Lobsdstommb seMabogmo
3o36y3980engdob  0gbGyfo  gomobyggdoergds, oy  gebmboo
asbbabmgmgma Bgboom o agbgde @abadgmgdmma asbubgoggdymo
a0ms6y3980mgdab  Bomgdab  oyygomgdmmds  g@mgdgdabs o
m030bgamgdgdab agab wbdAnbggmbaymas.

dgbodaBnbam, sbom asMg8mgdgddn bodsMoggmmb mbgbsgbo
LsbadoMmmeamb 3mbiMHg@mma 3absbo gobma badammemob © 0 6 o 3
0gwGo, 3GmamgboMgdomn s dogbogopgnmgdgm
0 336336 gd0b 9bEHNbggmymes, Gaday gomsdbygg Mmemoe nbro
dgobegmmb badsommgdMngo qbogmmbmgdolb 35638 3nEgdsdn. o3
80bbab dobombggom sMbgdama 860dgbgmmds gbnggds mbgbagbo
>  bLogmbb@ogapom  bLobsdoMommgdob  av@sbyzgdomgdgonb
EGMYM 8mGngnhgdsl, Msms gb asmsbygg@omgdgdn sbobagogh
358mygbgds LsBsomgdng @d bLogmbLGegmom bmMdgdl,
o3fgmgg o8 bobsdsmommgdorsb godmdwabomy  3Mmogd@ngob.
9bg659L8s bobsdomammd Mbrs YoHYbzgmymb 3mbbEodnenGe
Bm3g80b 3gomm 3o8mygbgds > 58 bm™dgdob gomzsmabBnbgdom
396mBgdnb 3568568980,

Bg6sba babsBsGoemm Mbws abFAymagdogh 3mbb&o@300Ls
@ 3ob6mb3gdrmmdab, obgzg  0YMoogmoe  860336gmmdal
beg@msdmmabm  ©myndgb®gdobs @3, 8sm dmMab, swsdasbal
M@Egdsms  ggHmaab 3m6396300b  353myg6g3als 3Mb@Mmeaals
a96d30sL, oo, LddmmmmeE, dmogab bbabﬁmﬂ'ﬂb ﬂsngndoeno_
58 bJ30930b gomgoreabBobadoo: bgbagho babsdsGmmm s
BsBmysmndmgb 680bgs bagsbagom 0bLBo6 (3050, Hmdmob dosgen
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306d3os3 0gbgds 39bmbab: bsBogno as68sMGgds ®s 88n;m
LoboBstomm  3Magd@ogob gFmagetimgbgdal  9bEubzgmymas,
oogobggmgdsms  ®d  dofinone  @mgdsos amGoowmn
DbagMmbmgdal Igbamfmbgds s Bomn wa(33o.

9. 393029680 2@530360b YRmgdams gzEHm3mmn
Labadsmaemmb 3Msd@ngsdn

608rgbo  Boboggb  oadnsbob  wgmgdscs  ggMmdyma
babo8oaonemm  3Mg(30096@0b EmJEMabal s oMol o o>
ogogdoMgdmmo ob omagob Bobs gowsbyzg@amgdgdasb? sdsgg
babadsmomb gmgomo msgdromdstinb — magomb gomodsdgmab
©abygbom, gb Lsgombo YomEgbaw ndgnsmsw gedbrams abgnbanb
bogobo.'®

3Msgamma 30bgbn 0MbgdmdL a8abs, MmE8 dobrnm 36y 390 oL,
Gmgmig gb gmmdnmamgdnm ogbs bGMbdm@anl babsdsmammmb
8og&  gmbob  bogdgby: gb  ggowgds  ,LoBsMmmgdfoga
336bsbmgmammdnbs ©s 3mbggbzonb mobabdswm, 3Mg3gmgbE Yo
bsdsMmmol  Mganmafgmo 3630006900l  dabbomn®. badzbo
bagdggdols ao6bbgeggdmmor 3036439890 dgmdmos,
bbgomabbgoggooe dnggaygzabml  3obmbal babody Bmgomsggms
Mo6obbmEMIsLms6.  dgmgase, dgbsdmydgmas,  sMmgggmo
>08mfbrgl  08smn  3sbmbogMa  0b@gMgbgde, 3063  o(33L
Bsmmabagmmgdsdn gdgdl. 8basgbo Lag8ggdab bbgomsbbgsagsGee
35056y3980L 3Gad@ngs 6086sgb Labadsmormm bgmabygaegdol
»30089bmmegab panmgdgmymael, Gmdgmog asdmdwnbsmgmdl
bgmobaymgdol sbsbammgdabs s, sbygy, the rule of law-ob
3606(3039800056. 98333Mo@, 3MY390I6GIdbY dogmms stab s>
Abmmme 3gosgbgdamn bsbsBsmommb sdmygjomgdmmdsbs ©d
dog396dmgdrmmdsbash, oMs8ge sbggg ae8mbogsgh dgbsdsdal
babadsGomm dmmodngob. 3Gg399b@0L bamaby®o emd&mabab
39Lsd580ba, babsdsmommad wbms obgrddmgobgmmb bgdwmamdn
babs3s@ammmb BngM asmabyzg@ oo 6gdabdng@madbgsgbabogdabratio
decidendi-oo (8m@ngofgdam), baemm basdgmeagom bobods@mmmgdo
(omBos 3omo@ob 356ws) ©835330MHgdnma sGask amvgabbsgg Bobs
35@06y35@nmmgdgdmsb.

JM6@0696@ M0 93Gm3nb LsdsMomalb d33eag3agde bdatoe

L]

Jliounyc Bunsaxabep. «llpeucacnt B Esponeiickom Cyzie no NpaBam SenoBekay,
locynapctio o npaso, 2001, Nel2.
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560865396, Gm3 0bamabiyfo Lobgds ool domask gdfsge ©d
wobs3Lgdnema, gbademgdgens, abobo gg@ s3Rbgggh, Gm3d oMbgdmalb
3608369mmmasbo a58mbsgmabgdn stare decisis-ob (3(g(39@9b&OL
bagomegdmmm domab) 3Mabgdnbogsbk.

dmbodsFomggde baghom badsGamab bobggdsdo (3@ammdgh
23305600 35056439@ 03 gd0b FmGogamgdsb, JgonmbobrnbogHoe
996bm30s6 bogdab @o@mdMng 3oMgd8mgdgdl, 33d0b Gmegbai
36806gb&mmn g3em3ab LobGgdolb 8mbodsoraggdn cogasbomo
3506y3@0gdg3ab  3m@ngaMgdel  obrgbgh  ;gombgdnMaw,
baBsfanmal  33LEMsJBMmo  bmA3gdoEsb s  3M0b(3039d0ws6
353mB8mabaty.

1966 Brmo@sb dmymegdymo Moy Jamo@ab  IBmgds
od3b, aseobgomb csgaob Bobs  aomsbygg@oeegdgdlb, ory gb
bogofmm 80sBbos. (Bod@mdMagem, mmBrms Joers@sd mogobo
Bobs  aomsbygg@omgdgdal sbgmoMgds Bmobobs 8-xgM 1966-
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doms, 30bonsb $8335Mom FmEdafigds Bzgamadamn badsEmsmo,
Mmd  dmbadsMomggdo oF oM0sb @ of3 wbrs gobrbgb
39b6mb3gdmgda. 30mmm3sdgMinb dgxsbgdam, sbgma Bgbgrnmadgdo
30RBgnen b@> 0gdbgb 3arpdbMoga. of yMarmgds 56 gd(393> 03,
Gm3, B5d@mdMngsm, Jmb@obgbGnmo 53@Em3anl dmbedsmamyggdo(s
Gganmsmgmor > Bgggmgdoma Baboo 8obrgagh 36g3RIbEL
Bgbgdb, o8sbaobogg, Gmamz  ogab, sbggg  bgdramdo
babadsmommgdab BngM a>8m3n3sggdnmmgdL.

53@™MgdL Im@ob Bs8rgomor oMol >bMms Lbgsesbbgomds
085%g, babodsmomm a3@by39@mgdgde smasmgdnm mbws adbgb
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gb 3GomBo@a@n smnsgdam 06909, JmbEbIbENGa ggHm3al
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de fait (3od@mdfing bgmobygamgdsh)'® ms gmmdl ,6sgmmabbdgs”,
»09bgEgm* 96 ,30fmdon” bogsmmgdgmm dsmab, ababn 8bs
36036, 30MMb, GM3  syEomgdgmes, dobmomb 3Mg390I6@L
d9bgdMngsco.

36939Rg0bEL ©MIGM0B3n o6 Mol sMeggfa dgdobagmMa.
5@>30060b  Y@mgdsms g3EimInmds Lobadsmammad gobogbows,
®md  aomogbzggb mogab swMy domgdum  adwobygg@nmgdgdl
2©535%9Mgdgmo bagdgmgdon®.

#080b gdEYbgzgmbogmysr, Mmd 3mbggbinolb gs635M@9ds3
absbmb (33momgdgdo Lsbmasmgdsdn ms @IMARgL mgzsbogmn
ol Mgoremdgdosb dgbadsdobmdsdn” (Cossey Case, 1990), Lbgs
Labodohonmmgddsy  asboibogb  3bswymaytbs, o6  Babromb
369300960l B3Lb, 9 gb sgEamydgmos. dMn@6gcm0lb mmMons
Jomo@od smosds, Gmd ,dombg 83353M3> a3398 dgadmgds
d0a304356mb gbods@ammdsbost Jmbymgdam bygdg3n, sbggg ab
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53b@Moemnob  Bommgbds  LobodsMomma8 asbaibows, Gmd
Jdbol  oboem  3Mg39mgbGIdL, oy Gmdgmady  LabodsMoemm
aoobyggdomgds  ogm 093560  oMabbmMn ©s 8aln a33e
3obogdmms  bLobnsbm  Lobmgsmmgdfngn  0b@ghgbgdabsmgab’;
dggo@etinol  ggmgmomy®ds  LabsBsMommd sy  sMbgdama
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»bgPomByErn ©s Mdogd@ o Bodgbgdoa®, Goms sbymamgduen
0dbgb  Babs  aorabyzg@omgds;  3g®m3sbool  @gmgMarmy@o
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»(35m3Ggd0Lgmmo  306mdgdol  bogmdgmnsb  (3gmoragdabs o6
LodoMmmgdtinge 3mbEganngdnb”, ,babmasomgdogn awggdab
33epoengoslb”.

5dd-ab  abgbsogbo  Labsdsormm  oobmgb  ,amdmgggm
35Mg8mgdgdlb” o6  ,asbbogmmfigdmm  aoGgdmgdgdl, b
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Bobs 3omsbygg@nmgdgdn. 38 09353%g nbynbngdo dodmobsmgmal
236m3gmo bobsdsGammmb Jogbom, bsjdomm bdafaw sdgmaghydgb
9@36bdmgdslb nbgor bogombdy, GmamGogss — sy3ammgdgmos oy
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1% Zambeaux, Le Precedent Judiciaire en Droit Penale, 198, 354,
10 jean, Le Precedent Judiciaire en Droit Prive, 198, 124.



144 Fimgms s30m5mg336 dmbodationggde bodamaseb
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283565 336dmadgdgdn, oy 9J396@0 Wbws asjgmegb ymggmo
bo380b 3mb Mg T BoJ&9d Y- Fgbrargdgdo 2bazg eyme> 39893
Lo 3oobgdbg: 36(39096@b 9bws 3Jmbrgb 3GomGad @0 ymggmagal
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398mb3939%30. gome3sdgmab SbMom, asbisggefo ofMss, (Hmd
LEEL3NMa0b  bobadsommmb  3Gg(39096&gme  bodsMmamn
3% odmggs Db@ 3sbybgdl 08 Fgz0mbggdby. gormm3sdgmab
dgbgrgmgdom, 3MgEgegb@db ¥bes dngygge MgageHgmeR,
BsaM>d oo BmmBnga, Mmamii(s gb >MamBgb@nmgdmem 0dbs bagdgdo
— Mirehouse v. Rennel, ,9G03356m36930b, ®56808mggMnmmdabs o
396LsbmgMHnrmdabsmgab” 3Mg3gegb@gde AzgnmgdabsBgdm xbws
0330(3300, dbmmme o abobo 6 s60b ,5330Mem NLogydgmm
ob dggbodsdm®. ghmds mowds Logdgd, Mmameinges Marck Case
(1970), Kiass Case (1978), Sunday Times Case (1979) 5 5.9., dgadmgds
dgoma0bmb  obgongg Bmbomo 36gampbdn, Mmaming YRG™
m360dzbgmm bsd8gms dmgm8s xanmds. Gggegb@gde pbos
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936m3mo  LabaBsBommb  Lsgdnsbmdolb Rggumgdtngn Mggoda
stob 3Mg(39096@0b oEgs. o9 sbamo boddol god@gda bogdom
botinbboo  gobbbgsgmgds Babs  Logdggonbogsb, Labsds@omm,
B J@MIM0350, 3sdmgymas YBM™ >@MHgIe bogdggdl @ rsswagbl
sbom aomabyzg@omgdsb.
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6900 58 MmIgmndg 8g8-6s3mmgdam 336bsbmzFmmn s dmbammmbgmo
babaon, s80@m8 ymggmageMa badaomgdfnga gdmmgdobsmgol oo-
8obsbinomgdgmas @amds dg(3gmnena aofMgdmgdgdab dgbabgd - Clausula
rebus sic stantibus. org 39Mg3mgdgdn, FmBragdby gsmgmaenns bodsan-
ergd@ingo bmMds, 86ndgbgmmgbae dgn(3gemgds, 3dab ob bdaMow 3o-
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Bangesb gb 6adbagh ymggmagstio agMogonm asgmmdgdsdy el
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Go30mbamobaznd, 853658 sbggg dggdmgdgmns domn Yymggmazsm
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3. @namgmo 30330360k maibmgbas, 3nfggm Mnada, dsGo-
mBgbfngab a36bsbmzEymmds, dgmg — Fabo LFsdamyamds
3 3pafsmds. bobabbsm Mbws ngmb dobmgal (36mdngmn, Ms dgob-
Aeemb s Gmgme Jgobgmmb. gl syEommpdgmos o8obsmgel,
o0 nbengnb 3gmbrgh bamgmo Bamdmmanbs bs jmmom mayemgds-
8mgamgmdgdbs o, bmgswsm, @330b swanmdy omnsb babgmabo-
gm mMa560%8da. bEmeigo 5©s80060b gb nbGgGgbo Lagomondey-
m bmmdoms Bobobbat aobbsbmgFmmmdabs s doon bad@gnab
dgbobgd asbms Bbmpmom ab@mMnsdn LsBsMormal gMm-ghma
wsafizgmgbo Bgnmmdnmo Eys@mb dg86ab 3obgbo — Leges XII ta-
bularum,

Xl sd3amab 3megdbob ob@mens 358waans: ds@Moogdab do-
dsMmo 3mgdggdob g38symanrgdol gho-gfon Babgbn Ggbdndemo-
Job Rsdmyamndgdab 3ofggem bsbydda aygm dmgdgma Rzgmmydeamn
LadsMormnls gomf3393mmds. badstomab as8mygbgds 3s@Mazngmn
3530b@MoGgd0b bymdn nym @s bsdstmmanb asm3395mmds ndrmgm-
©> dgbsdmgdmmadal, 58 13565b3bgmms Jbnwsb dobo dmMmmEGswm
390mygbgdabamgal. s80@mB 3oMggmo 8mmbmgbs 3mgdggdabs nym,
ag6g9bgd0bom 8mgdgma bads@mamo bamgmo Bgfommdama 3obmbg-
dab gm@8nom. 58 B0bbod RJM Jogg 462 Bgmb JHabEgb odomgds-
8rog 3emgdggdab GMd6as sMbs §MgbGam8s Bgn@sbs 3Gmad@o Bg-
Gommdoon 3megdbob dgbsgdbgmswm 3m3obonb ©sBadgbabsmgal. Xl
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©9. (©9(39830Mg03> bagsMogEmm dmobrnbab dsmn gmABnmomgds
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35b3n Bbmmrmm adgasm dgdmbggasdo sbwgbrbyb sbemol 35@o6ab.
bagsmegdgmm Bgbgdob BgGnrrmdomn gm@mBamomgdal 9460358
n3gbsm g338sMmmms, Gma Xl Godamob 3o6mbgdals baggdzgmby
356300063 398gado gHmzbam-Hmdsymn 6m@dgdal bob@gds —
Jus civile. 30gomyn@o LdsGomab 363003693 mbrs ma a%oo:
sbomo 356mb3rgdenmdoms ws Xl §sdymol 3Mmsg@ o 390 356856-
&gdgdoo — interpretation. 3sb 5390906@636 3mbog 3980, 30Mggmo
0@ob@gdo s bsdsmormab 30Mggemo Jm3ghs@m@adn. dsmn Gmemo
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0dMEgdmEs ndoms(3 MmE, MmBsmmo GHorn309d0lb Mmsbsbdsw, jo-
bmba Gomgdye o6 PoMymgam bms ymgomaoym domasbam, ymggm-
335M0 dgbbmMgdgdab 39Mgdg, 396mbab dmdng (33mnmgdgdmsb dg-
©>Mg800, N30MoGgbmds gbogdgdmms Bob sbmgdnm asbdsmEgdobs
5 338mygbgdsl.

4. @sbagmygo 936m3sdn Ladstmmab gbaggMbamuGio asag-
dab obbom snbym bGs@ozH-rmadsGosuFo o> ©nbsdajy-
Gamammmany@o dadmnbafmgmdgdab JgmByds.

LadsMomob bmMm3sGoge, bGsGogYH bLobBgdsdn Lagatms dg-
Bsborn agdbgl obsdagymo gmgdgb@o, 39348650 8L ,babueng,
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30b >Mnb @om ds rebus sic stantibus. gbos ©abs30gyMmdab 3Gabzadn
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dgbabgd, Mm3gmag smEbmgdl bLsdsBmamb ©a dsbmmgdl 3sb
(33emagdgoanb dgmgasm odmgsm Mgmmdgdmab.

39%dm LadsMmamb 58 Godab 3Mmdrgdoma msbadmggam sGbg-
6oemdn 973b Me8eg608g gdsbnban: 8ag., 3G9 b8y 300 »dgbHmmgda-
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@mgdob” dgbobgd; mamm dg@om smanmo Indjgoets Mabammn
»B@bdsgm@ab” (Force Majeure) (369098, orgd3o gb o6 gmnbbdmal
8506(39320b(3 BMHobgm BmELIsgmEL 96 bbgs bozombamuM m-
J&Mabab. abamoln® Lsds@msmdn 38 abbGodn@ds dnomm HaGm
ba@mgabo bobgmbBmogds — Acts of God and Kings enemies («9%gbaogbo
m8gMonbs s dgg0b 8@gMms J8gwgdskn).

9. 693nbdngMo 3mbGMmaggo Fbamgb 330bMgdl wsbadamgdab
JgbAmgdob g3mEydnmgdsb. 308bmmgdmgdls > dmdbdsmg-
dmgdlb Ladmgsmadm gmbGmsg@gda bpFo obammb Bsmdsggdoo
3gbEAnmgdamo, 853658 a3Mgdg 33Mgdmgdgdlb dgmdmas gobommb
3gbFAnmgds 3gmdmgdgmn 56 Bormnsbam 3g(3gommb bsHgms g30bs6-
Lo 9633608980. Jgbsdsdnbo @smd8gda dmbmmgdymns, ©a39b-
356mb 08 Bn3bob dnbadabs(3nadn, MmBgma(s Jgodmgds asdmabgamb
domomgdamds asMgdmgdgdds. Gadmfin omIds gmmLIsyme-
by 00gomabbobgdlb 3sbmbnb8agdmmmdabisgsb asmagabygmgdab
bagdgmgdb 08 dgdmbggggdnbamgal, Mmegba dgbGnmgds brgds

BoJGmdMngom dgmdmgdgmo. 580bsasb 3s6bbgaggdem, jmonbyme
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s.s. — a5Mg8mgdgdab >@bgdamn Jggmnb 3gbobgd asdmnygbgds,
AmEgbsz 306mdgdo a3gengds admybswm, MmI dgbfnmgds, dofmms-
0, 36 3Mab 3ggdmgdgma, 83368 bstabamgal gb vz nHgbo
8dodgs. sbgon omddgdnb oFbgdmds sm3ammgdgmos 356bagmog-
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gegdob dghg@gdabs o 3mb@ag@nb dg6ygg@eb.

dgmeg — Clausula rebus sic stantibus - @acgds dg3gemoemn gofg-
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@nbodn o s bgodngs bodsFmarndn 149

330990, 853mdMgmds s badm@ogo;

3) bgodoyfo WdgenMgdgde, do@adbamn @ (303emmbgdn,
30B0bdgMgda, (376580, bysrrmommdgda, baMgggda;

a) 5890gd9dgdn, bsbdHgdn, RedMazgdobs @s Jombbgdab ao6swm-
306903;

©) dmagmBo, 308033900, mmog@n 6330L8ngGn gmMBnm, bsdyy-
domos dggmgbgds o 3gRgtgds, Gary 5m0608bgds 08 Bbsmab Labs-
3m3n, Gmdmngg ombmgb 3obigbobBagdmmdnbsgsb gsmsgabinamgdst;

9) bgmobygemgdelb dmgdgegdsbo, jsbmbngen oy w35bmbm,
Gmdmgda(z 0xgMbgdL dboMab dogM JmEGGaJGno smgdammo gom-
©goaegdgdeb dgbmmmgdal, 33Mms nd dg8mbgzgggdabs, oy Bbaigd
B0babBam 0530L @a3Bg samm sbgon Gabgo.

o gmb@MegdGam bbgs 38 oM oMab gsmgomobbobgdmma,
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cmdgembagg 3MgBgbbos 5dgb 3abgbobdagdmmdnbagsb asmagaby-
Rmydsby. bygAmsdmmabm bagsgmm amo@nl IMad@ngom, o3 dg-
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3°6mb8egdmob 8mddgmgdab s3&0gobo30sl b sbrmsgh 3o6mBabs
5 8mbadsmomob PRHongBmbobssmdrgamds, abbMeggds, asmssd-
3006 8mbsdoGonmy bmosrnno 35630056930l 6384356 g,
basds@ogmols 638z d5848b6gmac.

»L38mbadstomm badstarmab 3mbEgBE00L BoGdsggdsl 8603-
369mm3bo 306530MmMdgdb mdgo@  Jo6mMbIgdmmAays:

5) 3sb80 oo MIMERIBM3ne oufndebydyfio BmMdgdals 5
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(3690980b dg8(339mmdab a58m, EmBgemagy admggs bbgsmsbbzsagatma
dg30Lgdnbs ©o 35685ME g0l dgbodmgdmmdal;

3) astyggamo Jmd3Gmdobamo Jobmbgdab dnmgds (Mmdgmog
3bsbagh badomemsdgb@m dmma@ogn dasmgdl), Mmdmagdoi maog-
dob ymggmaogal dgodmgds 39398 gm @ 3mbyMg8abgdam adbgb
8mbs8sMomgas BagM LagaMm Babgonmadoom;

a) 3obmbdmydmmadol MoizbmdMaga bws, Msbay Bngysgao
35 3399mboemor dab ,0bgmozndmg” @ babsdsMmmm 8a6gga-
gd0b dgbodmgdmmdol gbmuwzedmg. Mdommaba babodsfomm
0bLEob(30980 3@ 3o39@ ©o3@abgh ,LadmbadsMmamm LadsGmomab®
abob. a9M8s600b ggogFamn@ds bogmbbgeguom Labsdsmoarmma
aobogbows, Mmd 3mbbEnGyonb az9Gmom abgemBdmgsabgmgdl
Bggobmbogfn 3Mnb303gdnomss, 8ab dsgsrnob asdygs ag@B8s6mma
agb@ozoob bbgs bobBgdgdo(s.

16. 333mmg396cd ImMnb 36036 abgmbay, GmAgmbogy (30-
mmdgb ,L33mbadsGomm bsdaGomob” 36GLgdmds 336nbammb
365 306mbmsb s 336mbIpgdgmesb ps3nmabiafmgdsdn, sMmsdgw
Gmgmeg 3mbodogme Ladstomab bogmbmobybsmnsbmdabso-
30b 0836g6&nMa Immbmgbs. 8mbadatimmal sd@anGn LadaGmam-
dg8md8ggdnmn Bmemab asfMgdg d3gybab badasGommgdmagn bob@gds
>mdmRbgds LEoabsznab dramdstigmdsda s ggf dgdmgdl boms-
bsmem 356gnmafgdsl. Lo 3bmbamgdmm Ladsmmamo LEgmasws(s
30 ao8mMa(zbogh badmbsdsMmemb. 3sb mogsm gbsgaMmgds Lsdm-
baBo@meam LadsFHmamen, Gams o6 gadgsgogh.'

mgmb aman, 36mdnmo gMabao 3mBLEaGEAMbmabEGe, 58-
dmdb: ,8g 8n3939m3bgde Bom, MmBmagday mgmnsb, Gm3 bLodom-
oo bogdome (3nfg baGabboo 6ol 336mbAmgdmol Jdbomgds,
3mbo@ogGo 3obmbgdo, gmmgdbgdab 835360 Ggdb@gde dgndmgds
wAhglb bgmdgnbgdgmo — bLogsbos damom, Bog@gdab bgbmmom,
3Mag@ogmme dmmbmgbgdnom 8mmBngsm 0ddbgds sbama amMamoymo

. 0bbGodadgdo.

&39db@e GRgds, B5ad ngo 3aMadgh domabs ©s (3bmggmdygmeg-
@mdob, 56 LBsgmmmal 8sbgnma 356850 gdam 3sb sbaggdgb abgo
batnbbbs o 860d36gmmdal, Mmam@dgi SME o Badhmdms go-
bmb63mgdgmn, Gmmgbsg 3sb s@agbms. 39bmbAmgdgmoa smef sGab
Ladsmmab ghmsmgfma s dmbmdmmanho 833486gwma.

14 Haudte F. Naturrecht, Richterrecht, Gesetzesrecht, 1974, p.123
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17. Gmgm a33mabsggds ,bsdmbsdsfmomm bLsdsMHmsma
396mBalb aB@gM3Mg@o3nddn a1y sSbomo bm@3ab J5jd6s3n?
8mab&ggdn > 8mBnbssmBogagbo mengg Bndwnbafgmdal 3ysgh. 8.
3gammo 533mdl, Gmd babsdstomm aomoby3g@ommgdgdl od3b womn
Bmbs s sg@mmadgdo badsmmmab gsdmzbomgdadn, aobbsmotg-
dom, o1 abnbo g8mbgggasb Babs aomaby39@0mgdgdl, dogMad o6 Ja-
6006 Logmms bads@Mmamb. abnbo ,6o3mgdas, gnmmyg LsdsGmama®.
bads@mamo @sdmy omgdgmoas bsdmbadsmamm gsdmbaogmemgdobs-
605'“5

53dg@nggma dg(36ngGo Lm3gMo smbndbagh, Gmd jo6mbIwg-
dmgdn 786056 LodoGmmamb, bmmm 3mbsdsGmmaggde ,3mymm-
396% 3ob. LEIGYGOL bodmbodstimmm Bognabgs brgds, mogol
dbfag, 3MgEgEgb@n, 353658 5.6, ,25085M@ 330l 3G g390090& 0"
35685 g0l 3Mg(39096@0 35bbbgogmgds ndnom, M3 ngo gxgd-
6905 3obmbgdl. 3063sM@Ggdab 36g(396E9dL dgadmoasm, 3@bg-
domam 89(339mmb bgodnG i bsdsmomab Babssfbn, 3gndmgds
35fbmgl mamo bbgamds Lo a@nlb Jnbssmblbs s 08 dnbosmbl
dmnb, Gmdgmbag 9dgh 3sbdn Bmbadsmomygba. 58 Gmbsbmgdob
Lsdofmamosbmosl s@sb@ymgdlb (36mdngn abamabgma dg(360g-
0 Wmm3g6o(s: »3obmb3rgdmmds, Mmammy bads@aral Bystm,
0dgmggds bogmgdom bgmboyFgm damdadgmdsdo n8 dgambs-
BFabom, Gm8 3omadgb@ob 2J@b gbogomads LadmbadsGmem
a5bdsm@ 96980, AmBrmgdoz magom brgdaab babsdsGomm 3My39-
©35@ 900, 580@m8as bogombob 45856 0g98s ndbgdmma badsens-
396@™ J9bmb3mgdmmdab 3Mg(35Rgb@G by Bgdmgmd Ladstormob
Gyome asbboemgs. '’

©mgnb 8ramBsgmdam, 3mbo@ogod8ab 3mdbeinggdn smostrgdgb
by3mbaBsGormm LbaBsGomarmdgdmBgwgdab g3od@b (Judge made Law).
36939096&mmo badatmamn — gbss badstomsmn, dgagboemn 0d
Bm@3g30bo > 3Mnb(30390bsgsb, MmAmgda(y BmbaBsmomgms 8ag-
655 dggdboemo > gsdmygbgdyma oo dogM gowabyzg@nmgdgdal
338m@sbob 3Hm(3gbdo.

sbamagoggto 3mba@ogabdab bymms smnafgdl babs8aFHogmm
369392968 Gmamm(3 Ladstamoab Bysmmb, bomm bmgommmaat)-
®o 808>Margmgdab 8mdbgba gbbMaggask, dogmo badsmmsma of-
30m6 369(39:296& YrnoR- 563mmbygLyH LadsGMomdn MPnbagal
s6aemo@og o 3mbo@ngobda, benenm 239-do bm(_gnmg:-man.ﬂﬁn_

115 M, The History of the Common law England |, 1971 p.207.
116 The English legal system/ R. J. Walker ( London, 1976).
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18. 39BgdMongns, LidmbidsMamm bLadsGmsmb 36 a35R60
b5 356mbAmgdmmm smadigds. (dggnsfanb badmgomadm 3mwgdLal
(36mdocna 6mM3al Bogamombyg, GmBmob csbobdoms(y, dmbadsto-
gl > dggdmad, oo ool wogab gowsbygg@ody begobmba-
©gdemm bnMdab MaMbgdmaab go8m @ 856 3 3g8mbggzadn Mbws
ndmd8gmb oby, Amamiz 3o6mbamgdmob Gmeda ymazbabol n8mg-
8gwgdmes, dgadmgds 58 Egdamgdeb bomsgmm asbmss a.a. ) goms-
Mo obomgonb gmbbBeGEns gobbabmgMmagh, Gma nbgbagbn
LaboBsmommb  gomebygg@omgdgdh sdgom bsgsmegdamm bsbas-
on. 1966 Brmadog mmMoos 3amads wsjagdamgdgma ngm msgal
Bobs goabyggdnemgdgdamob, agmad dab d93mga, Mo sbgmn Mol
3moblbs, 0bamobuMa 3Mog@ngs oM Bogowms 3Mg39@gb@gdabamdan
oogobygemo dmdymmdal abom. 3sbswsde mogom asdmzombam
8mbs8samgms gfacn BsBoemo 80aRbggb, Gm3 3Mg39096@0b -
30b 36Gnb(3030 360l LadsFomgdMngn 6m@3s, bbggde 8oL 8aaRbggn6
Rggmengdace 56 LadsMmeab 8ogM Bomgdam 3mbzgbrg® bm@mdsm.

19. Gmdoymds badsFmamds JoMmpsdata bgasgmgbs dmab-
©0bs 3mb@nbgbdatin LyIsGmmgdfngn bab@gdnb (GmIsbumm-
39M3s6gme  LadsMamama) Radmysmadgdaby, adbbbzazgdom
LagFom bsdsomabszsb (abamnbygFo bsdsGmsma). gb wgdy-
mgds 8603367mmgsb6amam dmambmgl abybEgdslh. Godwgbsmss
3amamgbmman 56 9bms agmb, 0bamabgemo dmbsds@omggdal dogH
39898539090 Ggdbogs @isbrmgdymos Gmdsgmo bsdsGomal
0bLEMM3gbGMgdabmsb. (335039MGNLs s Jom@Eeb smbyoom:
2Pmameg bygBom badsmmmoab og@nbgo, sbggg Hmdsgmo oxnMab-
&0 359Md0s6 356bmasEgdgdb ©s, dgdmgdobrsageem, (369dgd-
ba. Boma 8gommas sgd@egfo gsdmobGags. ababe asswnsh gfhan
JMb3Gg@mmo dgdmbgggzawsb dgmmigby s 8oabbMsggnsh dg4dbsb
nommgrmo domgsbobsmgob Mgammomgdob 8mddgea dgdsbabada’.

0bamabgemo onFab@gde 5060865396, Gimd sbo Geab Bab obamo-
bgemo dmbsdsmoeng nb@yoEonmse 8agos Gmddsgma Lads@amab
&946035b086. ,od@an@E3s obab@nged” bgasgmgbs Gmsbwnbs
b3g@nm bydsAmmab” bobBgdob md30bgdyMgdgddy. ngmmabbdgds:
badsFmarmgdtngo 3mbGnbma@gdn, bm®maab jmbEga ool msgabgdy-
93900, byds@mmob bEHnd@Hs, bysHmms babGgas.

836m-396856mBs  LaBsGmomas,  ddHmmdmns, MmIsgmo
baBsmmoab G@dwnz0gdnb 3383300Mg@ 393moEbad cdga, dsabe
DM 0g3e #5J@0ne odgabBngoby” e 3obmbab wbgbogbmds
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2006, 37996 a33mBwnbafy smnafMglb 3mbzng3ns — res judicata,
Am3mob 016ob8sma (3, bobaBatomm gsmabygg@nmgds s6inb bagam-
gdgmm dommme bagdgda dmbabamyg BbaGggdbomgab.

20. La3sGamab dmgme bobGgds Mbes aozs@smma brdsdo-
036mdab 3Mnbzadab 36G0B853a. 58 3Mnbndnl bagammgdymm
dMMgmeGmins asMjggmme asbnbsdmaMgrmmds dobn bm@mBgdabe.
3sbdo ymggemmgob Mmens dgbsdmgdgmo (3araggmmo dg8mbgggeb
25@3b6y39@0b 3mzbs — Mmam@(3 bobyggmab gobbabmgms bLabbemaeb
baBommamdo, sbggg badmgsemsdmbsdasfmmgdngn gomobyzge bdo-
6o 8mbsdsmmmab mogabmgam Babgonmgdsbgs @edm jaogdmemo.

29685600b  Labgmasbogdnm  LsBmgsmodm  gmeogdbl  (BGB)
baggdgmar magrm 3g3mgae 0gamgB-Smneodog o bsbsddmgsto.

3mgdbab 538mMgdds 658maygbgl bsdn 3Gab(3ndn:

1. 39bmbo, P3oMgzgmab ymgmabs, Mb6ws ogmb badsfMomnsbo;

2. 39bmbo brs gbbMagmmgb Bs@gnsmain o 3o mEBsemy-
0 bods@omab ombggsb;

3. 396mb3> B> ab3gb BsMmm bngMzg LobsBs@mmm Bobgw:-
mgdob, dbmmme o8 dg8mbggggedos dgbodmgdgmo, dbstgms HM-
M0ghHonmdgdo a060bodmzMmb badamamnsb bagmdgmgdby.

dgbsdy 360630380 gsdmbo@mmBs 8 sbomds do8mnbofmgmdsd
3920600 dogmo agFHogagmo 583mbygGm, asbos ghmagato com-
munis opinion, 35©s3g35bs dggmn 8mdmaMgdsbo s m]@Mabgda.

bamagh bsdysimdn Dmaxgh aod@mdfnge asdsGrggds oG
>0l Lo 3dsfnbin, bdaMom g085Mrgg8mma mogab asdsforagdnbs @
BomBo@gdnb  mgmBogmon ebdMgdalb dmmbmgbarmgdsl amdb-
mdb. LEmMgm gb 8mmbmgbomgds 0g@dbm sbamds mdmaMmgdsda(s
dmbadofamal Gmembyg s Bs8moygbs Moge msjgafggdoms megol
O gmE0YmoE 35bsdoManmgdmam.

21. Gmamf 3mmba 3G bes Bagowgb b3gdgosnGo ws-
dm3oEgdnmgds 336mbabowdn > 3abBAsggds Imbsds@Gamab
3mb63Ea@amn bLr3sGmsm3gdmgddgradabswdn, Bimgmoes, Gmd
dggdmgdgmns dogzge 3mbsdsmamgb Gondy 330byamads go-
Bmbab Bsmgmo > 356bsbm3Ggma 6m@Gdgdabazsb aawsbzggabs.
baa(3 98 7356obgbgenab (396mBab) sbMa 56 08393L sGBabsnt gdag-
3L, 0g 8mba8sGarmab gomos, @og8m@hacmb dob, ambras gl sBmHn
860d3bgemmgba 35050&&8@3336‘“@3[5 8mbsBaformaly aﬂbanﬁl’]f{'{]'
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3oL LeBsBomnabmdaty, 8nbabdgbmbommdadby wo 9.3, ©ogwdgsm
baboBo@omm gmb@Hmmn 356mbbg 28 mgombabobom, 60dbogh
badaFamgdingn s63Mdanb mgasmabgdsb — 533m3b 58 0g8ab gio-
9Fm0 mgsrmbsBabm mgmMmg@ngmbo gMsban . ggba.

dmbsdsmaemab badsmmamdgdmg8gmgdnon Mmmn 3M(39m@gds
a8 dgdmbggggdbyg, HmAmgdnE Jobmbom doMmadn® oM sMab gobba-
brmggmo @ Lo 9dnb 28m Bamdmadmds JobmbAwgdmal sMs-
by 3dsMnbo ©s 0bmm36n Bgdal dg3bgdab bagaMmmgds. badgzbagHm
dogdab mgds brgds bogombo o8 Jg3bgdob bamggogbm dgommmgdab
dgbobgd — 3Gmdmgds 0bBgMm3Mg@o3nnb gxmm dg&ow 8obsbdgbm-
Bogon dgomeals dgd4daggdabe.

22, 336mb3pgdgma ydmynd, dabmnmb babmasmmgdFngn
wEnngMamdgdob 356g0m3Mgdsb, Abrogds gomommgdgmo dmabm-
3bnmgds, m@Ebamo Mggame@mmob boboo RsgBomb dmbs8stion-
g, 03399 3ab abiMgnob oogabyemyds, dogmad gb o bws
ogmb domasbo msgabammgds, bwmmo s sdmmioogdgma badm-
Ladoamm bygdogd@ogobdob bobom. bbgoggamom sbgoma Lwdagd-
&ngabdn bobssmdpgamdsdn dmgapmaes mdogd@m® bodsGomgdang
BgbMagmsb. syEomgdgmns, GmE dmbadafomgd BmMm8gdn magebo
mmaogafo dbggmmdobs ©d @sbsdgmgdobomgolb 8magad@mb M
mgnoimb, sMsdge dmndggemamb Hs0dg dob aofMgor o Edmyjowy-
3o sAbgdnmo mdngd@nn bystimgdn.

83393560 3dbmmnB Mo NdMmsgmgbmoanl smashgdoo, do6i-
390 dgambg ©adh 396mbn, 8536158 dob o6 a55fbos Jgbadmygdemm-
33, 03330 356LsdmgMmmb gmazgen gmb Mg o dgdmbgggs. Jobmbo
agodegsb 3m839@96&nMa bymobaamgdnbogsb smondgdgb gdms-
mm 0bogeo@ngalb mamgdsl, bmasm 8o8smonmgdabs s bobgea-
3dmgobgmmb, s Mmam mbos nymb.

Lbabgemddmgabgmmb 860dg6gmmds oM wbws odbgl 3oRbgmema
gmamobdmd(3ggman, Hmam@ gb 3993gmd 3sd5@mbgonmds dm-
dmghgdod. 3obmbgdn madsMagmdgh ymggmagol bmasmn asdmbe-
&gmgdom, b asnmgsmabBobgdmam Bmggdl 37964@gdl, Gmdgmas
393Lgd33 99993 Lbgs abams ms badysmagdgdom agobmgds. gode-
&mbg3mo 8mdmgMgds 98 3Mmdmgdal dgbogbgdse dmambmags jo-
bmb3rgdmoab F9d8sGa@n 6gdab 338mgmgbsb, Medrgbows(s ob dgo-
Bmgds 80abgdnm agbsl bojsbmbBgdmm BmM3ab g368>GGgdsms
36mdocnn bymbgdob 8g33gmdoom.

23. 36563 3 33mg356 9g6ab Jggsbgdom, bEmEge o adammgds
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333360 dgompmmmanyfio dg3maa!? meger Jobmba, Gmamy
33@mingg@gmo babgmBdmgsbgmm, ofiab 3madg@gb&mMn bgma-
Lyx’kmgonb dogh gs39mgdmmo @aby30s ngdnwsb, Mo ymggmagomo
396mbobo o badaammob mbgbagba Bystims — bLogsbms 3bgdo “na-
ture des choses”, Am3mol mobobdomsy o gGnamaa badomarmg-
&6ngn Bgbfnga sfnb bbgs bgbfingo — Logsbms Wdsmmgbo dmbgds,
6m8gmoi dgragds Gsgombamya 3Mabzadgdols ©s MEgmgmo
dmfMaenn@o s6babagsb. s o gb 33bmema@mmo LodsMmemaobmds,
ndamgzgergbor, bagommgdgmms 30bmbamgdmnbamgal, ab Lagaem-
©gdgmms dmbsdstinmabogaba ag, bomai 8s@gFnamma® Bysmm-
o boEstngmgbo sndymgdgh 3sb, mogem 8g486sL baBohmaemn. 93
Logobas dbgdol 3obbsbmgHabsmgol dmboBsmomgb gbsgnBmgds
dMsgamabmngo (3mebs o gmggen gmbyma@mm d5dmbggze8n dmo-
abmgb gboMsbsm ambgdfng Ladmdamb. astims god@gonb s6amo-
Bobos, 396mb3mgdmol Bbgsgbam, 336 guMommgdom Mbms a3536s-
@abmb mogol Bobsdg Bodmgaemo bmaaema@ Gmgeegboms oMba,
35bbobmgHmb nb@gMgbgdo s 8smn Bgbadmm Jo@dmbanb jobmbgdo.
bsdydom gGHorgmgbne, mbadammmab mibablsMgdman 38 gmmbom
33930bgds MomnEns ©d S3EMMA0Gado, g.0. bobsdsGommm 3Ma-
J&0go @5 09Mnb3Gmogbzes.®

24. 53 byzombob Jgmeig 33mg3zetin — maddgFn Janfibyzl,
6imd  336mbBab 06@M3Mg@nFigdal Jgmmumab a33mygbgdabsb
9605 3379 Ebmn 36> 3M6gdnm badaGmsmb, s@sdgw JgpaMg-
b0 badsmmamb, mobsdgtingy jum@ueame babgmaBbogmgdals
badsmmomb, AmBmgdaz 6326 bm(gnomn-g3mbmBn @ doGm-
39880 08ymxgd0sb. 38 cgombsbMHnboo 360336g9mmgsbos 8mbacg-
Logg badsmmmgdmago bob@gdgdalb dgbbsgms. sz@min gMmgbyemn
baBomarmab 39848bgemas Babadg bbbol dgbsdmgdmmdsms dogm
M0gb, Gmdgmos bodyomgdomsi bbgs J3gy6gd8e Ggammatiogds
gm0 ©> 0gogg bodommmgdmngo 3Gmdmgds. bamigmgbm, g.0. y33-
madg gBem bgmbaygema 53 Ladysmgdocmsash, 396380z 0:6g-
&5 3omgdyma @ 8mbrgds bedsmomoab bmaswmn 06@yFba3ombama-
Bgds. 5bg Bgadmgds 3goddbab bagHmsdmmabm bmaswn baBmgsmagm
LbsBs@msa, MmBgmoE asbmgds LogHomm s mbngd@gmn Bystim
gmgamo gfmgbyemo LadsFoab 3%63005M930bsngaly, Gogmg go-
6mb3gdmmdab, sbggg 06&gMIMgGS3P0b 3Bamys.

117 £ Geny ‘, Methode de interpretation , Paris1958. p.290.
1&g Lamber, La function du droit compare Civile, Paris 1910.p, 178,
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25. Lsgngomo s36agn3gdb 3963300 badsGmamb s JoahbygL,
Am3 353mbsgmab dogdnbab 3mbsdsmamab 3@bgbsmIn smdmAG-
933 dbmemmum 63obrs bgdngd@nGa dggusbyds s nbpagapys-
o B363mEa 680 bsdsMmmansbmdsbs s ImMamby. gb 9339
030cmbgdmds 0g6gds. Aggh mbms 339806m@al 356Mbab cgnmbgduin
35635 gd0b: or dmbsdamormygdo ogyMEbmdnsb bagnos nwpgsl
Lodofomsbmdety, dmMombs s Mgmagnsby — gb 6ndbaglb ndab,
m3 dmbsdsmmyg asmagsJoma bmosemdo s6sfdaab sa96@ .

@530LBom0 0bGIMIMGO(308 © BoMom NBmgdsImbomgds-
Bo, Gmdgmoss Aggh goobmgm 8mbsdammmgmsmgab, sbsdggdas
bmmme 08 JoMmdnm, oy dggdmgdm, og(3900 3L 93 nb@gM3a-
Bo3nobomgob Gondg mdagd o bagmdgmgda.

nd3gMoGommo 9mgdgb@gda, MmIrmgdag dmbodomomagd wbwos
358moygbmb s FEmBmgdbas ob gbws gdngdrgl, Mdgsmmnm wbws
agmb mdagd@nio Mgommdash, @sdmmjongdgeme dsomn bndagdga-
Mo dg89(36900bsgsb. gb mdogd@aMo gemgdgb@gdn bamgomab ogsm-
bababom, dgadmagds dmdagdmm 0d6gb 63nbms 3mboGonmn abom
d98mga L3 bygHmdn: bd3a6mBBLgdmm Sbammaasda (analogie legis-
lative), babmaspmgdmog 8sGomdgabgdsbs (La conscience juridique co-
llective) o BgmoMmgdoo badsGmomBymobgmdada (le droit compare)!'

26. Ly336mb3gdemm s63mmazns 336MbIgdmab FgddsMaGa
36 3gbsdmm 6730b 3wagbno (3EommAL 03mgmb ©ibayMmgbo
babsdaMamm ggmemaznabamgab; dgoomgdoo Lodsmmsmama-
Bgmdaba(z 993b gonwgbo 860336gmmds — gMmn @ ngagg Lsdsto-
rgdMngn nEggde dg@-6s3magdsm ghmbinfmar Bs@dmadmds yggms
bambdn, GmBmgdo(g Mobodafn g3mbmdngma s bmgasey®o asbzo-
no6gdab embgby 0dymezgdnsh. gb nmggdn bmaagmo bambdo dgbs-
dmgdgemns o6 agmb obg mabggbamo @ Rsdmysmadgdygmo, Gmam-
(o sbENmgdmmo Laby 85 1339 Bomgdwnman sg3b Lbgs bambgddo.
“36m 3o6mBAmgdramdols asmzamabbobgdnm dmbsdstmmg dbmmme
3953093b Lo gmoemo bozombogrnfo 3obmbargdmmdal nggdlb;

3gLo8y o s3sbosbagg, GobsjgoMmggmos yggmady dmsgsm
bobgrddmgsbgmme  dmbadstomabomgal wbmd aymb babmas-
©mMgdagn dofMomdgabgds. bmesmy® (3bmgMgdsde brgds dyw-
dogn ggmemv(309, 03gemgds bm@Eosmamo dofmdgdn, Sdsbmobagg
0(33mgds Bom3moaghgde — 8smag 30, 3063 Y3gmodg 8g@om ©onb-

9 Reimond Saleilles *De la declaration de volonte”. 1918. p.109.
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&96gbgdamoas 3gabamRnbmb status quo. nggdo s3gomgdgh mogab bo-
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26 plato, Politicus, 294.
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33980, 358mBmnbatmy smBnbob@EMsEnyme 3obmbawgdramdoeab.
365J$03580 @oEad nBab 3Gm3rngda(s, HioMmadgbmds 8ngbaggdnboom
©330L 30306abGMszonmo babosmabsmgab oy Mgagmamgdob 36m-
39bPeEmgmn Mggndabacmgob. mdomabob bammgm Lobsdstmmmma bs-
3nobo 38 3565b36gmmob babaMggdmme asmabygode.

mdgmadgommds  LabsBsmmmmbogsb dmombmgs Immagagyo
673Mgbogdob BbbggM3mom smnsMgds ©d asbsborgdom ndsmms
5008060l Hsznym babsBsmommb, 306506 gyFimbmdmus Jobmbl
— ,bagsmmggmmb 8mgsemadgms dmmogogafo Mgdmgbogdal 8bb-
3963w 5mnaMgdabs ©d GgdMgboMgdnmams bmnsey@o d330L
Jgbobgd®. 08ab g53m, MmA 8mbamBgeng Bmombmgms Gag@eb oweb-
&Mgdsb, 36 ogm Bo8sGargmo 3mbiHggmn 3ol dJadsmo s bo-
J89b 36 355hbs bawsgm babosma, s@3ababMaznygmads babsdsMo-
mm8 ab 0oRbos bsBmgamms gm a3bbxsmsm. Hrsgm BsGdmgdab Bgbom
bsg8gms 396bnmgs gdmgarmnbbabgdamos badmgsemagm bsdGmzgbm
396mb-8mgdmmdnm s o6 Fggbodedyds sednbob@mszoymo 3Mm-
39beb  bL3gEox0geb. 3@BAbnbEGEamme  LsdsBmsmbamamgonm
a56bnmgsb gd3g9mgdamgds bamsgm g@mngmommdgdn, Moy, mogob
3beng, ammobb8mdb bsbsmhgmm BamB8mgdsl. 8ngbgmsgem ndabs,
(m8 3obmbo dmmanBogn@n Mgdtgbogdnb 8bbggM3mom smaamgdab
dgbobgd 58nbab@Maznmmo Jobmblrgdmmdsl 8ngynmzbgds, o8
@fmnganmdnl Mgammomgdel b3ggegngnma Gggeda asmgsmobbo-
Bgdmmos bsBmgsensgm Ladtmzgbm j9bmbBmgdmmdoc. s8nGmad
20306obEMs30nm8s 3ama@ed dooBbad, Gmd Moogm BoM3mgdab
0bbGoduGe BEbms Swdnbab@Maganma 3Gm3gbobamgab ©s 36
399b535393s 5@Babab=G Moo gmo ogab d5653sb.

bogammbadsmmmgdMago mo jgfidmbadstimmgdingn gMongf-
amdgdab asdnxgbob 3Mo@gMagdsw sbomo@agmbos mowa bsbormo
ds@gfoscng® 603sbl dooRbggh, Logsmm ©s 3gMdm bLsdsmaemab
336bbgo398s mogem 3@ gfnsdn, msgem Maammofgdum wMMmage-
omdsms dnbssmbdns. bsdmdomsdm LsdsGamob bggmms Jmbgdmo-
30 Bmoghomdgdo. sbomo@ngmbos dgmmg 6obomo a58n%360l
JF0GgMngdse smnaMmgdl bobsdsmmmm mazgab babgmdab: bagstim
badammamas ob, Mm8emob @333 brogds bymabuamgdel abogns-
&030o 2m8nbobEMoEagmo 36 bobbmob badsGmeal babadsGammm
Bgbom; badmgoraagm bsda@omamos ab, Gmdgmai @3PS JgMHdm
3060l 06o(gno@n3z00s s bdmdomasdm bsdsHmsmbstdmgdnb aboo.
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5. badmgomagm LadsFmmnbs s 303nbabFHsgoyma
LsdaFMamab 353032360l 3EmMAmgds Agammamgdab bagbal
dobggon

@gogomab@me momae MdMogmgbmds 8anfbgsb, MmE Ladmgomagm
ba8oGarmab Logsbos gmbgdmoge BEmaghmmdgdo — bsgmmgdal bg-
dgmmdnmn gfMcngfonmdgda; sbaema@ogmbon 8gmg 6360mob sbfom,
badsamob @afmagda (Ladmdsmsdm o s8nbab@msgngma badstow-
o) 0dngkbgds gMmdsbgonbsgsb PanMmoggbom Mgammamgdnb baabab
dobgragom. badmdsmagdm badsMmarmn sfgammofigdb 3o (Bmgome-
Joos @ ooy daMgoab) Jmbgofng YHongmmmdgdl, Mmdmg-
d0(3 08gmxygd006 gMmBabgmol 8ndsfon @ebabbm Bpamdamgmdada,
brgmm 08 Jmbgdfngn MfMongmmmdgdab 8adsmo, GmBmgda magndbg-
dmnd g@cmo dbafab IgmEnbamdn s@3nbabGmoEamm od3gdgdsmy-
d5%g, sbygg bagowmsbobsmm s Ledoggadm YONNYHNMEgdab Bndsfio
badmgamagm bsdaMamamn oM g3dmoygbgds.

Ladmgomogdm badsmmaranmmog@onmdab bndagd@as ababbmEn
BgmBsfgmds a53moba@gds adnm, Bmd obabo LsdsMmaranGmng®-
omdsda g5dmeEnsb Mmam@ ©sdmmjoogdgmo defmgda, Mmdmgdo(
o6 ndymg3gdnob 9Mmdsbgonb dodsMo LadbsbyMmgdmng o6 bbgsagam
©5J3989856935dn. badmdomsdm badsGosmuMonagMomdadn dbo-
9900 353mE0s6 Bmameiy Msbabbmmo Jomgda.

59056 353mBmnbatg, Lodmgdsmodm badsmmamn g38magmas
ba8sGamob Lbgs maciggdnbagsb >y Bbmmmem bagbolb dobgrgaom,
s>Msdge Ladsfomgdngo MHgammaigdnl 3gommams(3. badsmoemg-
dfngn Mgammamgdol gmmmab dobaambdo dgmolb mabo Gamea:
baBsmoarabmdngd@mds, dbaMmgms bmasmne ogMareygmo doamds-
Ggmdab ga8mbs@amgdam; ogfomogmo Bog@gdo; bsdsEmsmgm-
@0ghHamdsns Jobsambo; agfogogme babgagoa.

La8mgomagm badamaemab Badso doMmggmn Gammo gddmbs@sglh
3bogos 01363LBMEMBsL, Gmdgmos snbobgds Lsdmgomaodm Ladam-
odefongfonmdob  dmbsBamgms  Jmbgdng-asbstagmgdom
33m9 30gdmmdada; agMneogmo Bog@gde (dgmGg Hamma) bs-
3mgomadm ba8smomsmdn sinb dbamgams bgdgmmdomn og@gdo, dndsm-
o badsmmsmuiongmomdob BsmGdmdmonbsjgb; badmgsmsodm
LadsFmarmMongHomdab Babas@mbob b3gegosgme badsba (3gbady
tamean) Bmogsgh abdmbagogGmdal 36ab3a3L, bymdgsmnmgds
260l o6s Bbmmme agMoogmo God@n, sMsdge J39bm@mdsGomma
LBuamgds dbstgms Gmgd8ggdab Mgaamogdobsmgal; ©d dmeamb,
8gmoby Mammo — gbss Ladmgsmsgdm bLedstmsmuGmngmmnmdams
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9bAM63gmymanb onfegnymo gm@G3gd0b msgobgdymagds, dofo-
o35 36 Mg3mgbommn, 36s8gm smmagbnomn babasoab (obaos-
mgdmab Jmbgdmngn Bram3stigmdanl smrpagbob mzsmbsbmabom).
dbaMgmd 3bsbBmMmdnb babyabo 85063 9Gab B8gommael Bsdygsba
b3geBognGin 60dobn.'PLedsMomgdngn MHgammomgdnl dgomeo-
Ly o badsmo—mygdfingn PMcmngHomdal bsbasomnlb dggabgdabsb
3oggmn 33m356abamgab bsdsMmmmgdng MEmngGHomdsms jmobo-
@0g5300bsb 35586y3g80 360d369mmadnb dnboggds 8mjmgdemos
sbadmogdsb.

3963060l dgbgrmmgdam, s@8nbab@mazonmo ogggdrgdofy-
3ol 36bgdmds Rg® Jowgg oM 3o8mMa3bagh bobgmdg jHmmgdm u-
angionmdgdlb bgdrmamd @s Jgg8mama Mammgdl dmols, orze obobo
n3ymegdnsb ©38mugamgdgm domabbdy o BamBmomanbgb oymo-
ogm JoMdl. 38 YHmogGamdgddn gb Mammagdo ghm8sbgmals ome-
BsbBmEbo 56056 o 3§3Mgdg6 Jmbgdng dsbmbabdggdmmdab gogn-
©gdamgdsmd 3gbHmmgdabamgab. '«

bmmme LsdsGosmyGoogfanmdol bsbosmag o6 sfalb 58m-
bogomo  Jmsbogngszoobsmgol, g0bonmsb Jmbgdfnga wfMoogd-
amdgdn, o6y 8mbsbomagms 6585by magdbgdamo MRomaghamdg-
0, MgammoMogds Gmamts bsdmgsmagm, oby sdabobG@sgomemo
Lsdsmonmol dogMa(s, JaMdme obgmo YHE@ogFHmmdgdn, MmBmgdas
babosopgds ghon dbsmnb 8gm@obawdn sdabab@Msznmmo ©od39-
drgdsfgdom. dog.: Labgmdbagm 35630 baBgm@bgm mMasbobazng-
3016 LsgMgmaGm YHNNYMNMgddn asbbabmgMogh m3gMaosms
Bofmdmgdol 0ob30dmygtmdsl, sbmMzogemgdl bogMgmom M-
00gHNmdMS JMbGGMEL 3mbodbymo s@3nbob@HsEommo Mamy-
d0dmbomgdalb ao8m, brgos sdnbabMaagmo LsdsBmommE-
@0gAomdob 8boMg. 23 YHm0gMNMobaash s@gama gsbsdogbos ab
d98mbggzgdn, Hmmgba(s LobgmdBagm 35630 badsmmmagdmog aoMo-
390580 3mngb@nb 063LBmA dbsGgw gsdmamab. !

bsdsmarmgdhogo PhHangmomdnb dnbssmba msgobmsgaw o as6-
bsBmgMagh LaBaMmmmagdMngn Mganmagdal gm@dsb. bedsmomal
Magd0b gmsbogogozes bade jMo@gGordal Bobgmgnm brogds: be-
3560, 8g0mmn ©s PNb7(30gdn, HmBgmbay SLANmgL LsdsMmmal
QNOMGIO MO
19 Anexcees, Ilpano, a3syka, Teopus, npakruka, Mocksa, 2002, 180.

1 egikum, TTpe/iMet 1 CHCTeMA COBETCKOTO IPAIANCKOrO IPaBa, COBETCKOE TOCy/ap-
cTBO U nIpaso, N6, Mockea, 1940.

' Arapkon, ITpeaneT i cHCTeMa CABETCKOrO rPaIatcKoro npasa, COBETCKOe rocynap-
c1B0 M npaso, Ne§, Mocksa, 1940.
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5©30bab@fs 3o gmbsdsfionmgdfngo mAmogHomdgdo Bomdmnd-
™o (33mdbMoga o&ob — 2@dnbab@maz0mo mMasbmb aawsbysg-
@nmgdob bsgmdggmdy, Lobgmobyamgdm mumgdsdmbamgdawsb
353mmabsfy. 53sbmob, sm8nbab@EMogngmo mMasbmb aswsbysy-
Goegds danmgds 3obmbab bagymdzgmby s 3gmeg Bbatinb 306mbog-
(o dmobmgbgdal gomgsmobbabgdnm. 5@30babE@szamma Ladom-
osmgfnngfomdobsmgolb ymggemgolb ©adsbabnsmgdgmas, Gmd
odnbob@@sgommn mMasbm msgob asmebyzg@omgdslb wdggdeg-
doMgdlb bbgo mMasbmb o6 dmgsmsggb.gb ©3365bgbgemo gommydy-
ms ;mdgab Imddgmgds dgnbodadmb gsdm@sbom aamabyzg@amgdsb.
3gbadsdobo, s@3obabEGsrgmo badsmmemanBonghonmdgda ym-
39mngob brgds demongmgdnbs s ©s398mgdsigdob bgg@m.

amggb  39685MGgdom, sEInbobEMszonma  LadsGmarmn®-
ongfhonmdgdab Labgmobygmgdm s@bo dpamdamgmadl 085da, MmA
3Mb3MgEamo 5edabab@mosanmo 5g@ob aod3m@Eebab aomsbyzg@o-
mgdo o dnba dgbadadnbo s8nBab@Magamme badsBmsmymmng@-
@mdab 63G8mdmdab by gombn bmMngmmgds gfon 8bafnb 6gd0m!

badmgamadm bads@mmabaocmgol @sdsbabnacgdgmas bydsmomg-
dMngn DFH@ngAoimdol B3G3m3mdab Bgdsgmammdacimda. badsGo-
mgdfogn WHooghomdnl Bsm3mdmdeb babosmn 3g@dm mo baggsmm
badsormab go6bbgaggdal 86ndgbgmmgabo mgnbgdss: ,Am(zd goca-
gdgmgds bbgobe 3Mdsbgdal 8gd3gmdnm smBm(396gds, ngo oMol
LBmEgE bagsGm LodsMosmo, 85306 Mm(zs JgGdm badaGmomgda-
30 3oeEgdnmgdgdo gommgdamo dJofmab mgommsdm®mAnmgdab 893-
3gmdnm Bom3medmds” (aqb@oeg Mowdgbn), LLogsGm Lads@marma
56 3gndemgds Bgogeenmb ggMdm doGomo bgm3dg M amgdgdon”
(09b&nbnabgl maagb@gdn).

396bombgiol mgmgds — dnbogab 396Lnob B0dgbady, s30gy-
Gngb@nbs — Labbagmgdmam dnmgdady, 8Msgomdgomasbn wgmabs
— daborgolb @sbBsMgdal momdsby ©d 3.9. ggM Jorgg oM dmbdmab
©onb@gMgbgdgma 3batabsmgnl dgbsdsdabo gsmsbygzg@omgdgdab
398m@9653n 8mbsbamgmdal damgdnb Mxmgdsdmbormgdab 8obogg-
3sb. obgon gomabygzg@nmgdgdnl domgds Bbmmme bLobgmdbogm
3m8060b@Ms3gmo dshmggmmdol 3m33g@gb3nss. BboMmgms oo-
6obBmMmmAs  bydmgomadm LaBsmamnmyMangGomdgdda asdmobs-
$gds 9Mdbmmme 0dnm, Gmd wWEMogMmmdgon Myammafiogds
abdmbooyte bmm3gdom, 269 dbsmggdn msgabo dgbgmuragdoom
569Lgdgb bgmdgPmmgdab 385 oy 0 3nMmdgdl. dog., oy Bbatgg-

" Uodpe, Crrcrema Cobercroro rpaxpanckoro npana, Mocksa, 1963, Tom I, 210.
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3L 6 3gpdmosm dg3gommb babrosbdnmmdab gowgda, Logbob bo-
@abbol gm@8g3n, Bomgmns, Hmd Bm@dscs 083gMoGaymmds o6
Jgndrmgds dabobmb dbsBgms agfagomm msbabbmmmdsoby, goban-
b mMagg dbatgh wGHongmmdgmsbbdgonm, doom dgdgb gmgae
3bo6gb (30m-(39mg3g; oM 3ggdmos 8g(3gommb 0d3g@oGoymo bm@dg-
3o gsmgomabBobgdmmo 3nfmdgda. gb 60dbagh 0dsb, Gma a3 geim
3bogl o6 Bgdmos Bnabgmmb Mooy 8gmmyg BbaGgl, Morg 3mbdmadb
dbsfged anGomogm 0babbmMmmdal 8mzgdnm LadsMmoenym-
@ngHanmdsdn,

6. 3030babgMs0yma LadsMmnamo —badaMmmama, d54dbaema
m3063@gbae dmbadsGamams dngM

bogsfim o 3ghdm badoomab gobbrammdnb jHaggMamdgdo
939mo d30496980 (33590005 5 393% ogb BoBmMImdL. gnbon-
©36 a3080%360b Db gMoGgMoydgdab bs3obmb3wmgdmm Bgboom
33m3bgMago omagbs 3gM bgMbrgds, dg3Mn M8 33 byygGmda bo-
Ladoamm 3Mod@ngo8 Radmagarmnds. mgom baggMobggmdag 3o, Hm-
3gemoz Bm3sbam-a9M8abmmn bydsMmomgdingn bobEgdnl GMowo-
(3070 §3999630 s Ldasmormab dofomae BysPimm JobmbLo s bbgs
BgMammonm bmMmdgdb smnsfgdl, 3Ggi3gegbEmmds Ladstmsmmds
3058693980 Mmmo gebmagms s@B0bab@Magammn badamomab
d9ddb6sbs o 3obz0msMgdadn.

5©dnbabB@szngmo LsdsFomsmn sGs3mmngn(zafMgdmmas (ogom
LogMmsbagmda 3o 9@dnbob@@szagmo gmmgdba, 3obmbgdabs ©s
©93M9G930b JMgdmma, 3g3Mgdamo Mgammamgdab bsabol Bobgre-
3000 36 3MbgomdbL), PBMm dgGn(, 9080babBMmsammo LadsMmmammn
9989 o6 5GMgAL bo3obmbBrgdmm babnemb. 5830l 3gmgans
ob, ™3 5p80babGGoagm badshomsmda 360d36gmmgebo BmM3gda
s30bws dmbsds@amgms 8ogh. gdgasmgdygs, Gma 3mbEnbgbd -
6o bsds@omob bbgs woMagddog baboBsGomm 3Msg@ngolb Gmemo
domosh omas. 3obmba oM Bgadragds aymb ghomAmumsn abgon
Bmgso s bYLEo, Gm3 byrdnbggbom 5Mhagdmmgl yzgms dgdmb-
39350 @3 dmbsdGsmnmol Gmmo Sbmerme jgfdm dgdmbgggabscmgals
dobo 89gdobogn®o asdmygbgdom g36nbsbmzMmgdmmgb. 8mboBaton-
g 356850230 396mbL (Amgmn(g bBoMom dmbrmaabo 36 Bobssm-
dgamdmngns), 336 0go 9bms 338maygbmb abgo sbam 3ammdgddo,
Godmob gomgsmobbobgdag ggh dgdmm 3obmbdwgdgmas, bws
dgogbmb bamggbgdn. gb yggmeggeo 3mbimgdnmo dmbadsmamal
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dgbgommgdedgs ©edmgomgdagmn © 3Mmdmgdnl BomBsggdagma
a5056y39@9, Mmamei( 6gbo, brgds 3639090680 dg8rgado 8basgbo
bagdggdab gowabygg@obab.

bagMsbagonb badmgomadm Lo gobagom babsdasmommad mogmo-
3ofggma Badmaysmods BnmamBs, Mmdmoms Ladmgsmadm bs-
LadsGommas amfMabrongos BafmBmamagbos bmasw bgbl, bmmm
5dnbob@Eaogma bsbodsGmemmb agfoboagEes — a58mbsgaabl.
sbgmo 8owam8s o asabaams Labgmdbogm badgmd. gb mMHgsbm
800fbg30s, MmA sMbgdmdwms bamsgm s@BababE@mszoneo bsgdggdoe,
Gm3magdo bBnmo gamgdom, © 56 339mbsgmobab bobaom, dmo-
obmgebgh 5©806ab@MsEanmo bobadsGommb ogmabmoegiael go-
dmygbgdsb.

babgmdbogm badgmd Lodmgsmogm ©s sdabab@@mszonen bs-
4890 358akgbolb gfm-gho 3afggm jGoGgfondem Bsdmeygbs
babgmdBogm gda@GmMab (36gds. Labgmdbogm Lodgmad yomym bo-
dmgomagm babadstommms ggmgds — babgmdbogmbsmgalb wsg-
30bMgdnbam bgdab3ngHo mabbob aoobes, Bmammars o6 bws ym-
gormogm gagmob Bam8mdmds. 3 jMoggmandb Logudgmon ogem
3606(3030, M3 dbmmme bs 396mbARgdmm bymabygmgdsb dgg-
dmns, magobo dgbgonmgdom g6 33mamb babgmabogm badnamgdyg-
30 d MgbyMbgda. bagatm gnbsbbgdol Jnmbom gb 0dslb 60dbsgws,
8 3gfdm badsmomob bm@3gdn 9@ dgodmgdmes godmygbgdymo-
gm bobgmdbagmb bobssmdmga;

35305360b 3gmBg 3MoGgny8ds — 88MIsbgdmymo og@ab (3b3-
353 (acte d’autorite) — Bs3mgdsm 8magnms Ggbo LsbsdsMmommm JMo-
J&03o00. 030 g@mdbgds 83MdabgdmyMn s ddsMmggmmdoma sg@ab
a6bbgoggdal. 5BbabEMa(300l 8ogh asdmEgdyem dd@golb dmGab
«bs asbgsbbgagma abgmgdo, GmBmgdai dmaaggh Lagsfm bg-
aobngamgdab asdmygbgdsb (33Mdabgdmyma sgd@gdo) ms abgmgda,
Gm8mgdag 98 gmgdg6@b oM 3ma(39396 (83sMmggmmdamoa 59@gdo).
3oMggmo 36 3Gab badmgomogm bobodsmmmmb gabbrsmn, bmenm
3gmmg babab sg@gdn abo aobbgswmas;

39La8g 3G gGandns Logsmm ddsGmggmmdab (36905 (gestion
publique). 3563379 beyg@mgddo (sednbob@Msgoal jgGdm byd@m-
®ab 3oGm3s, 39@dmbadsmmmgdmogn bsbosmab bymdgymmmgdgdn)
5008060b@Mo(305 099693L LdJdasbmdab 0ds3g 8gomugdlb, Mobog
396dm 306930, 580@m3 sdnbab@FsEagmo ©s bydmdstsgm bagg-
@mgdab 3o80x360b Bgbgda o6 Wbes 338maygbgdmmgh sbgo jghdm
33>@nggeamdado. Lbgs Lygmmgddn, dofagdom, bagsmm 88s@mgg-
mmds bmfngmegds © smdabb@Msogme ©d Ladmgsmagm
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396d3ng80b g38ax3bab Bgbgdo 398mygbgdmem 9bms 0gbgb Logotim
33smmnggemmnmsb BsG8mBmdorn maggddy. bbmMmgwm 98 3Mng G-
85 8mndmgs badmgammagm babsdsmmmmans w3afMoggbo Bbssdgms
> sbgon ogm BamBsmgmds, gomeg 1873 Bgmb 3mbgmoad@gdal
33bsbgd BMadmbamo Bnomgdrs magab Labgmasboddnm aswsbygg-
Goengdab demobgmb bagddgby:

Jomasgd dmBioman, 83ntigbromgabo 823330, 936gL 3mabgm, mos-
Bosbs 3oamb8s 013833gmb 35360 3ob mM dgbmdab dmMab. badmdsme-
de babadsmammd 33bbgrsmmdab gmemoboob @owagbomgdom bogddy
a5bbabomggmom adsmsbze Jmbamad@gdob dgbobgd GFHadnbomb,
Gomd aoogbygade — mobsMamgdmemab 8580k Bagh scdMmma Lam-
Bgmmo 56obmogfgdal gsmebroginbgdalb memdseby Bogggmgbgdmems
2©30bab@Msgogm o1 badmgomagdm bsbsds@mmmb omMabrngzoob.
3mbgmagd@gdob dgbobgd GMmadmbomads aomebyggdamgds doamm se-
8obab@moogmo ogmabrngisnol bobsMagdmme. baskemg aob aym,
m8 28 35056y39@nmgdad dmabmnbs goms@fnsmgds. GModabamo
5946mbm 3Ms (36mdam LobgmBbogm ©gde@mGnb jGEnGgmnnadl,
a8z bbgs obom jMo@gmogdl. asmsbygzg@omgdom, Safzgm
M0ad0, @oa0bws, MmI daygbgdnmn bosbab Bystm ngm LagsGm
La8babmFob bag8nsbmds @s 88 bagygdgmoam Y3nfMs@gbmds wbws
8ab(398ms 5B0babEMo3egm ogMabrod3nsb. aomsbyzg@omyds-
30 gmmdgmo@gdym ogbs 0wgs, M3 dsbybabdggdmmds bagohm
badbabyMgdab Bog® 8oygbgdmemn Basbabsmgab 973980gd0Mgdm-
> M9ams8gb@nmgdol oMo Ladmdomogm jmmgdboo 3gMdm nMms
WEo0ghonmdobsngob ©seagbomn bmGdgdem, sMsdgm bbgs mo-
8m30mgdgmmo bmmdgdom. $3335Msw, 3omsebyag@nmgdsd dmsbonbs
396bgsEm30b sbama GHaGgFHaydel gm@Ednmnmgds — bagstm Lsd-
LobGo ©d 33658@30(30 JgMdm LsdsBmdm™Mb 8ndsMmgdnm swdo-
BabBGazommo badsmmobs @ s@dobob@@s30gmo dmbadsmomals
53@™Mbmdns. 8Gagama 53EmMnL mgombsbinbom, gb nym Gggmmmea-
309 babodaBaomm 3@og@ngodn, Mmdgmds 3 domosbam go6yz0@s jo-
3doMo Bambumasb, yggms dzgmo jHoGgaydo dg3goms sbomoao.
bagatam badbsbyMab gMo@gMngdds 8magnsbgdom admgbom gofmam
300561938 8mndmgo, MmAd 396 baggymdggme oMmm gMebama swda-
Bob@Mszommn LsdsMomab Bmasw mgmash.

bagsm badbabamnb bzmemal g9dglrgdeymo mgbobom, s@dn-
BobB@sommo bads@aomo sobbbgds bagsmm badbobymal (36g80b
39839md00. 3gbodadaba, sy3amgdgmas 33bborngs, G sfab be-
Ro6m bobobyy@a, G vBMHe0 EMB0BaMg3L 0go 3w =30Bab@mos-
3o badsosmda s Gmam® 4860b aoﬁbﬁ&bﬂi‘m?’“b 3M0ggomdb.
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bago@m bsdboby®a sMab ,ebgbgdnmyds, GmBgmors BatBmace-
396b LabmasmgdMag abGgMgbl o 336 3mmgamas bydmasmgdal
Jngd@oatio dmmbmgbgdol ©sbojdsgmazamgdmsm® (Hmemsbo);
dgmMg aobbadmgMgdol mobablom, ,Logamm Ladbsbymn oMab bs-
%o goegd@ogab bgdabdngha bod8nsbmds, GmAmab 8absbo(zss
boDmasemgdMogo 06GgMgbob 85mby 8mambmgbgdal ms3dsymaezn-
gdo; 98335Mom, Logomm badboba@lb sbobosmgdlb bLado 60dsbo,
abgbas: bogdasbmds o6 8mgdgwgds; Aol sbmmzogmgdb Logsmm
3Mgd@oga; oga dodstorgmas bybmaopmgdfngn 0bGgMgbgdab
©o335ymgomgdabsgb”.'?

2©dabab@mogogme bedstmamo — gb o@nb ,bogsmim badbabe-
g8ab” bodoMmarma. 38 awgadn dmummdl bagndggmb yggms dabo
bmMds ©d, Ma(3 dmogamas, bogomm Ladbsbyma asbbabmgmagh sw-
dobab@Magommo bobodastommb nnabrngiael 3Gn@gGnymdgodb.
3obo a5bbxsmns yggms mogs, Mmgmo Igowagblb bogstim Led-
Labm@ab LogBosbmadab, s dofagom, 98 bsgd0a6mdnlb Bnm8s, vedn-
Bob@@oznab 808sa dmbsdsMmarmgm dgadmgds asdmgogb badm-
Jommogm babaBsformm, dogsmnomam, a8 dg8mbggggddn, Gms ngo
3omnogh magab 3gMdm bgd@mmb, 96 ©gdl bgmdgmmmadgdl, Gm-
Bgmma(3 oMo vggo Jnfwadnfn jogdofo bagste badbsbay@msb.

58 135650369 3964806 BnBotimgdac babsBstomm 3Magd@nge
dogdbim Logamm badbsbaab Lymmob Bgbgommgdgdl. s3ab -
boob@nmgdmar dmyago badn aswsbygg@nmyds aMabamma ba-
bads@mommm 369780 3awsb:

3ofggmn—gbas gowabygg@nemgds Mgl bagdgdy. 38 magabgda®
bag8g80 o35 dggbgdmes 3gbgMaramto bodgmb mystab @gdsM@o-
896@0L aom36y3980rmgdsl, MmAmab msbsbdoms(z ©g3s®@adgb@o
J9Mdm 306i93b g (3oema aggmagbmab aabsmanmgdabsmgab 0.25
@Mobg3 3Mg3nob sdmggms. Baammads n8mgbow LaMmagnsbn smdmAb-
3, MmB ©733E>876@0b dogxaGom asmgzamobbabgdnma 3@gma-
&30 3Mg3ngdab asmabmnbimgal LEMsgsm s3maby@s, 580l 398m
©g356M 82836835 WMo oggs bmangHon 3Mgdanlb admaboddy,
3o ‘983890, 3shbms gggn, 3gmgdal dngl ao(39dyen dmboatgms
339mga 00l ma8smsb@nmgdgem (36mdgdby. ghio-gmmds dmbswagd,
&36g8 808smms Labgmabogm boddmb s dmbmbmgs msggoragdo-
by 73ME8g6@nbasmzgal, asgEs asmsbosl agzgdngdshgdmma
036bgdo. @335 a33mnbzos aygFobrogoab bsjombds. baygdsta aym
0dab 356339359, 393maygbgds oy 36 bagamm badbabymab 3Ma-

143 Bepens, Apvitmicrparusioe npaso Gpanyits, Mocksa, 1985, 218,
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&afondgdo soaammdmaga badbobygdolb Laddosbmdal Bndomo m
658mgamam dgddbs oy ofs ggbgFama@™ds baddmd gggmagbmaoms
a33b3mag@gdol Lagsfim Ladbaby@o. mengg Lagooblb Labgmadbo-
@m badgmad bsdosgmmdm jmdobool babnm mawgdoosm B3sbnbs.
58335650, smasMgdaen agbs, Gmd, gfMon 8btog, bagstm badbaby-
b 3GoGgMogdgdo oGl Lagfom s as8mnygbgds yzgms agadn,
sgommomago 3megd&oggdob bog8osbmdaboob mogegdofgdoma(
30 @3 3gmeg 8bng, Logsmm badbobm@nb dgd86nbamgals bagsmemg-
S 56 3Mab bagatim 8mbadbabygos jmm3nbob Bom3m]dbs, ogo
dgndmgds 358mabs@gdmeglb Bbmmme 3mmagd@egab 8mddgwgdam,
mIgemn(s 8oBbsw nbsbagh babmaspmgdfngn ab@ghgbob gmbg 8m-
0bmgbgdab ©o38sgmanemgdobs.

Jmbgmog@géab dgbobgd GMndnbomBs as8moygbs Lagamm Lod-
bobygfab 3@oGgfnndgde seanmmdmngo jmmad@eggdob bsgdnsbm-
dab 808xMm, Aim(3s ghm-gho bagdgda gomsbygn@e, Gmd LamAgmo,
©93308>3g6G0b F37obbGgdab babrowsb Lymom s3008ymaagdab
39939300 328mbggaemn bosbab 565dmsMgdab gammgdnmgdal og-
356153968 g @530LM7gd0b Tgbobgd, 396babamggmar b gowsb-
(3980m0> 3©d0bob@Msgogm bobsdsGmmmb, 3065006 nan gbgdmms
©935613336@0L bogstm bsdbaby@ab gubggnmBamgdsl.

Bogombamadazanlb dgbobgd 396mb8rmgdmmdnmsb asdmawabs-
69, Eo00rng 3o0bsmrs LedMHgbggmm ms begogmm bsbosmal (bs-
Fomm LadaBomob ogGapegmo JoMgdo bLsdMgBagmm s bagadMm
B96J0gd0m) bagomm Labamdmoms Magbga, GmBmgdng Bmbz0m-
60f9dwbgb jgfdm LibsMmdmams baogh 3nMmdgdda, aosRbmsm 0gngyg
dobbgdo s oM 0ygbgdwbgh LogsMm bymabas—mgdal IMgHmas-
&0390L. 53mgbsw, LabsdsMmmm 3Magd@nye8 Bsmn Lagdnsbmds su-
J399985M5 bydmgamsgm bobsdsmmmmgdol anBnbonggnob, Medss
355dmogMo ©admMgds bogstim badbobaob jMoggMmomdgdlbs wo
oy@o@anm 3Mag@ngob dmmab. 30650086 PomMgbam Mamma aobos
080l 356babm3Hs, oy bsw 0bygdmms s bsw 8msgmmgdmes bogs-
&m badbabygmab (36983, 30630@ob 6gdnbdogHa Logddnsbmds, MmBgm-
Loy 399hbes babdmasmmgdfingn abGgMgbo dgndmgdmms Rsmgeon-
gnogm bagsmm badbabamam, oy srdabob@magnsl 9dbgdmms dsbidyg
398-633mmgdsm bfmma gmb@Fmmn o6 sdmubigbos ©sbBatgdab,
Wbogamm Ladbabu@ab® (36980 3obrs 08rgbse ymzmnbdmd(3ggmo,
Gm8 336 ©530Mad gmggmagamn nnMomoeo abGghgbo.

396bgdsEM30L 3MaGgGandms 3Mobobob 3s8m sedababme-
30mds babsdsmormm8 ©s Jmbgmog@gdob dgbobgd GMadabom-
85 803sGogl sbom gmEmgmamgdob, sbgon gobes: ,bagsGm-
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bodoMmomgdMngn giongGomdgda’ 6 ,3gMdmbedsBomgdmogn
PAmeghamdgda,” sbggg gm@dgms ,bogsmmbsds®anmgdhnga
bmM3gdabs” s , 3gMdmbadstiamagdnga bmm3gdab” dgbobgd. oco-
dobab@Mmsgammo babsdsmmmmb omGobrngzos bagommgdgmms
ng, boors aobbobnmggma pongGmomdgdn ool bogs@m-
badsMmgdfangn s MgamsdgbGomgdnm mbms ndbgl LogaGm
LadsMomnb bmMm8gdao.

835bmabsgg, »bogsm bsdlsbyab® (36535 P3bm agm BE6a-
mo 3mbbBad oy Lodsmomabsmgal, s80@m3 sw30bob@Ms-
@omo badsmomab 53930 83 (36980Dg 860ms admagdfmmdal sw-
nbobgMagogm bodsmmambs s bagmbbGodgEnm badstmamb
dmenb, 5808m8 domabbBggs adsmorgm agdbs ajomzgh, Gm8 g56-
Lgarmdob 3Hogghandgdo gmELbGo@ME0sDY LInMdbgdom ygmao-
maym acgdymo. bgmobygmgdab @sbsbomgdol 3Mab3n3nrsb
a58mBnbafyg, smdsbfmymagdgma bgmabyxamgds sMab babadsfmo-
mm bgmobanmgdabsagsb @s8mmiomgdgmo d@m, 28nEma daba
Logd0sbmds gdggdmgdatgds s8anbob@Mmsznmm nnMabongnsb,
s©dnbab@msganma bobsdsGommb og@abmogdzesb doggpomgbs
Lags@mbadstmmgdfiogn 8gmmmgdol a58mygbgdobsl smBabmqg-
m3dgemo bgmabyamgdab bsgd0sbmdawsb Bamdmdmadnma sggda,
©o35b bagndgmee mbrs gomb bagsmm bymabuamgdab sd@gda
o 3mgdgogdgdo.

@Gobamm babodsGammm 3Mogd@ngsdn sdnbabgms oy ba-
Ladsmommb 36 gdzgdmgdsmgds bamhgmgdo 3gGdm doGms Bobo-
sm8mga. J9fdm dafob bamRgma 8gmmg jgBdm 3afinb 8ndsior o6
9bgds 3636506 bagatm bsgd8nsbmdsb, ngngg Bomamdss 3gMdm 3o-
FMnbawB80 n8storgmo s@8nbab@Ms300b Lamhgmabswdn, 3obsowsb
©s30b Bysmm sMob 5@ s@Bobab@mo3ool, sMsdge j9Mdm damab
Ld8056mds. 58nbabEHsaymo ws bsdmgsmogm anmabraggect
36063030 56 bms wsofmggb dgagdgdymo LoGRgmal gobbag-
3oL @MmL3. 853., Jgfidm 3onb s3@mImSamab s@dabobB@szanb
538m8364563bmsb dgxobgdob Fgdmbgzggsda s@dabobGmsgonemo
dmboBstomg gmmdl gamgdsb, 308ma@obmb aowabyzg@amgds
396dm 3o6nb Bog@ Bommagborm Basbab 56sbmammgdab ba@mhge-
by, 353653 oM Jgmdmos 338mo@obmb asEsbyzg&omgds JgGdm
3oMab 308sko Bammagbam Bosbol 565bmoyMmgdol dgagdgdygm
bamRgmbyg. s8nbabBMsgogmo dmbsdsmmmg Gmmdb ogmob-
©0g0osb bagsmm bsds@mnmab onGamagmo dofgoab dadama -
d@me bamBgmgdby.
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7. 330bab@Fazonemn badsGamab bagsmegdnmm
LabmasmgdMmagn dabas

>@3nbob@msonen bsBoMorab 8absbas BmabgbFngmb -
ongfomdgdn babgmdbogm 3dsMmmggmmdab bygémda (administratio
—83>6mggmmd). 58 58m(356nb 860dg6gmmdsb 3awag NBGH™m deab
ob Gmmo, Am3gmoz 38sMmggemmdsl 39500 09bs8gmMmgg bobm-
acmgdting (3bmgMgdada. bLobgmdBogm 83sGmggemmdal LggAm
dmo(3o3b Labmasmgdingn BgbGngnbs s 08ndGmgdab NDGHE-
39enymxsb, bybmasmmgdnlb Rsb6d8Mogmmdal @a(3gol, asbomegds-
by bEAMbgab, Imgomadgms 93mbmBagmMo jgmemmEmgmdabscmgnl
bgrdgbymdsb @s 9.3. 5@33n36ms bagB0s6mdnb Lbgs gmMEgdabagsb
Labgmabogm 3dsGmggmmds asbbbgogmgds msgobo bagsmmgdgem
baBmgommgdfngn dobano.

babgmdbogm 83sMmggemmdalb  98m(3693L gdemagge Labmago-
mgdab m5bs3bmgMgdnbomgal smzamgdgma baboosmal g3mbgzes,
Gmdmgdos gbmd asbbmmzngmmgh bobmgswmmgdal (3omggmmo Bg-
360l 6g80bogs6 EsdmygnEdmem. 3da35Mam, cmdgaba nbbgdnwmsb
35dmdnbatig, bobgmabogm 3G mggmmdabamgal n8magnmgy ©o-
badgmgdamo ms 3385Momgdmmos nbmagomms (3bmafMgdsdo mMads
> 83(Mdabgdemafn dgd6s.

Lobgmabogm 83sGmggenmdab  a5bbmesngmgdobsl  Lagsmm
3mbadbabymggdmsb yMmngmomdgdob medysmgds figgh agabgsb
ymgoem @gbob bsdogdg. gmbgee EgHormob 56 ©g3g8ab aoabogbo-
bab Agg6 sbggg 3oM339um PHPNgHnmdgddn dg3magsmo bgmalsy-
Beogdsbmsb, dg@mman dabogmmdnbab Rggb aoizgmmo nMomng-
omdgdo azagomndmgds Jormsdob bLo@MabldmMgm LaBbabnmms,
Bmdgmo(s, mogob dbng, bobgmadbogm d8smmggmmdab gbdngdL
SbAmgdb. 3580ba(s g, Bmrgbsi PIGemmu gbgaFbmdo Juhsda,
R396 gnBymaygdnm 08 @MmngMomdgdal wsdsdn, Mmdgmag S6ym-
domos babgm8Bogm 38smmggmmdal begymdggmbg: Jahs bsgMom
dmbdsmgdobsmgab 3gmamBmBymdamas Jomsdab b3gEseyo bod-
bobygdob 80y, sd3g 8mdMamdnb Bgbgdl stgameomgdl dmmo(zns
> gb 83306, Gmgba Aggb, dgbodmgdgmos, bErgmnsEsE oM 33-
byFogb G2ndg hmgGamds bymabramgdsbmab, 353Msd adymg-
dyyema gofio, gb Mgammdas.
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8. bgmabygmgds — bogsfim yhnnghnmdab gEgmgmo
3mb@Madgbgn

adob gsmngomobbobgdom, Gm8 nbmngoml goMmmngamam sdalb M-
ongfomds ddeMoggmmdob bygemdan bgmobaygmgdsbosb, Rggb
56 dgagedmos MaHgygme 88 gRmogmmmdgdal dmBgbinagdnbs s
Mganmomgdol sgEemgdmmds. sbgon SyEomgdmmdnwss go-
dm3mnbaMg, bogafm ghHnoghmmdgdda Bzgh sGabmmgb s6s agsdzb
3mB@®5396@ 0L sGRggob magabygmgds. Bzgbn ggfdm abGgMgbgdal
296bmM309mgd0bob Aggb gammdm dgbadmgdmmadasl, sgaffoma ab
bgdogd@o, HmBgmamsbas agba@b msgsdgstima gmbgdtingn o6 Jo@o-
Q@0 3M3JmBgdfngo YHmogHmnmds ((3mmob 36 Jdmab sGRggs, d0bab
Joogbmds 585 oy 08 Imdaagbgbomab, Bagﬁmanb LabyEggmn bs-
Jmbenal 3gdgbo @s 5. 3.).

bobgm8bogm ddsmmggmmdnl 2dm3abgdo bmfngmmgds as6-
LobEgFHNmo M3693ydmdab dnfMgdab Bog®, GmBmgdn Mogdmytin-
@0 babgmdbogm ©sbgbgdamgdsdo. ymggm msbsdrgdmdal damba
©s ©36gbgdgmgdab 593l mogabo 3m83g@gbsns astyzgmm bagdgg-
3bs @s asbbabmgEgmo GgFo@mmonl gomamgddn. Bgmgasw, 30-
Boosb gadymagden 3oMyzgam seaomsb, gomgdon dguaengm
3MBEM>36@gdL SanmmdFngn badmsgmmdm msBgbgdmmgdgdnb
boboo. Mors dggbgds (396@MomaE mMasbmagdl, Gmdmadai meo-
30b bgmabagmgdsh s3M(39mgdgh a3bbsbmgamo joGgamtnal
bodB8ggdby 8ogmn Lsbgmdbogm GgMoGmMoab gaMmamgddn, gb
@36gbgdmgdgde brgdesd dygaamame 3mbGE3g6&gd0 J3gybab
dogmo dmbabmgmdabomgab. s ogdds @bws, mmmab ga68s3mmdada
0(33093056 (396@GarmnFo s smaammdfnga, sMfggoma s abod-
36000 09658mgdmdab 3nfigde — doaMad, bLo6ad nbabe absGRmbgd6
0930060 La8LabmMgdMag ogmBafigmdsl, 8mdseadgb oM dgmdmaa
a%53gmmb smhggebn sm dmenb abg, Gmamy dgmdmos somRomb
03300 3mbGMHo396@ 30 3gMdm MhmngMomdgdabsb.

a3y 53nba, Lagsm bodoaambs ©s gg@dm Lads@mamb
ImEab a06bboggdol asblobmgMagh Lagsmmbsdsmamgdfog o
Jodmbedastomgdfing gonghomdsms babosmo. bogsmmbadsto-
mgd&ng YAnnghHmmdgdda gham 8bsmgb ymggmmgab Bsmdmamagbl
bobgmB8bogm, 8aba mEa3bmgdabs 3 Logstm dmbsdbsbamgams
baboo. mEm0gHanmdgdl sbsbosmgdl ad3gMms@agma bobosao, 8san
bdogd@gdo PBmgdsdmgamgmdoms dmEmmmdsl  asbbsdbmgms-
396 36> @3dmyomgdmon Yhmnghomdgmebbdgoal Lagndggmby,
ssdg obobo Bgdogmamamdol gofgdy LogsGmbadsmhomgdtog
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Dhngfinmdgddn bogsmegdanmm Jgbgmoom gommgdymbo brog-
3056, ©393mFRombmb BabsbbsM momagborm @e8sdab Bgbgdb. bo-
RofimbadsMommgdfiog WEmaghomdsms bobosal a06Labmgmagh
babgmdbogm bgmabammgdel 6gés, 23 MGngHmmdgdnl 8mbsbo-
@9 (353990 0brngaeab 6gds BHmngGomdnb aobbsbmgMaeda o6
3mbsboengmdl, dobo dmbaBomagmds cmgmMommo Jgbadmgdgmnds
bgemabgmmgdal Bysmmb bbom. LagafimbaBafomgdng Mhmngm-
omdgddn bgds, nbozns@ngs babgmiBagmb g3mogbab, Gmdgmoag
@omdbMagsm, mogabo jaMboboos ©s dMdebgdno ofgammaigdl
DRn0ghmmogdl. j9Mdmbsdsmmmgdfngn babnsmn gl nbgo n@-
@0gFHomdgdl, GmBgmdni Sbsfggdn MAmngModgmobbldgdobs s
3mbLgbLYLab bagydzgmby asbbabmgMaggb msgnsbo ygmgds-dm-
3omymdsms dmzymmdab.

9. Jus cogens / Jus dispositivum

oyMmogogmo bm@G3gdn, GBmmadog LadsGmamu@mmnngGnmdgdl
2M9amamgdgh, dgbsdmgdgmos nymb 8Mdobydmu@n b omBgdme-
3900, 33Mdsbgdengmn bm@3gda (jus cogens) dbGow asblbsbmgo-
396 badsmmmgdingo gRHmogMmmdgdab Bnbssmbl, o6 v&mggdgb dob
dmbsbarnggal sMsbsat bngM3gb 80 @owagbsm. 3afngom, 9.6. @ob-
3mbogoyMo bmM3gda (jus dispositivum) sdmg396 bogsmm 96 Jg@dm
30633l 398 96 bogmgd @mogz0by@mgdel dsmn mMBbMago Mang-
03360l g3bbabrgMmabob. bagsGm badsmmmab 3Gabgndns: ob, Gac
39bmbood BgdsoMmymo oF sinb, s3@dsmamas; ggfdm Ladstm-
ob bygemobgzgogdsb god8mbo@ogh 3@nb(3ndo: ob, M3 s3@dsemmemn
> 5Mnb, bgdssmaymos. bsbgmdbogm bogsGm LsdsBomsmbs ©s
3amdm bsdstmsmda sbFHmmgdl LEmmose as6Lbgeggdnm Gmeb.
bogamm bsds@msmdn babgm8Bagm gobmsgm dgndmgmsgo domo-
Brgdoo s@gbomo draggodmbogma 083gMs@mmn, 3gfdm bads@mag-
do g0 dbmmme dmgmgdsmy meBal mofaga. JobGob Fgasbgdoom,
39Mdm bads@mmsmo — gb obgon bsBstmsmas, GmAmab 8gbsdadabs-
Q33 FOrTRJoYmgds @ 0dgrgds ggudbgds o6 PIgemme 3obmeb,
8M3390 LOFSMNMNI6MBILS @y 35806l cvgabyBmgdsh — aymb
bogmosmn msgal ds&mbe.

396dmbadamomgdtngn NHmogHomdgda JmbGMLE PR 396~
bbgoggdmmos bagsmmbodsmomadFagn RmngHanmdgdobogdd ©s
5a3989mod 6g30bs @d 06&gMgLgdals mgmmogdby. bigdogd@o sbgo
DBN0gENMEYS30 Gmmdl 6gdsb — 3o8maggbmb domayBengds mo-



Jus cogens / Jus dispositivum 205

gobo dgbgenmgdomn, msgobo abgghgbgdab dgbsdsdabswm. byzmmatia
0b@9M3bgdab gsmgamabbobgdom 8gbsgymmg gaemgdsdmbagans, as-
gomb ggmgbamo bogon, as@sszgmmb aga, asmasgmmb 56 asobom-
396mb. 0930l 06@gMgbgdowsb a58mdwnbamy 3Hgmo@mo Namg-
d5dmbamos, Bmambmgmb gomob gomsbs, 353688 dgmdmas, sbggg
23s@0mb gomo md30b 3mgomgl 56 3gaLydgdmb 8sb g3mab Safhmdg-
0. bagaBmbsdammmgdMog Bfmog@omdgdde dmgsmgmdal 8mdgb-
&0, 569 3omEgdnmgogon, 3obsMmadmal mmdnbamgdmem 860d36gmm-
33b. ab bsBsHormgdMog gommgdymgdsms domzgm8bn336gemmgabn
Ameom babosommgds ©d 365 306ab Yamgdnm — 308maygbmb mogo-
Lo Bgmdafmgmas bs ggmafin dgbgomemgdabsdgdm, bogamstn 0b@g-
Mgbgdoom. s8a3065@, bagstm LadsMomsma sfnb gommgdnmgdgdal,
39%dm LadsMomamo — MBmgdgdab bodsMmsrmo.

3Mdobgdnomn bmM8gda jgfdm bsds@mmsradn a3bgwgds Bbmemme ao-
8mbs gemabgdob Labom (Boa. bamgzsbm LoBaMmmsenda); ddsbgdnam bm-
89390 ,6980b do@mbmas" Igmmogbgdgmos. d3Mdobgdama bmmds magaba
&abgdom godmMnzbagh g@mgds8mbama oMol dgbgrmmgdal msgn-
bg@mgdab. ob sn3amgdemmdnlb 3g8mbgggedn 38(30693b Limdagd@ ™
MAmgdab badsfomgdMoga gammgdamgdgdob babmaMgdsdog.

39fdm  LodsMomab  Lmdngd@gdob ,bgda0b do@mbmdAL®  go-
8madbo@ggmos bagstoggmmb bodmgsmasgm 3mogdbob dg-10118qbm-
3o RsBmysmadgdmmo gm@dnms — ,bsdmgdsmogm gimngHomdab
dmbsbomggdlb dgmdmasm asbabmM(z0gmmb jobmbom sgiGdamoga,
8500 dmnb 3obmbom Jofmadn gommgamabbnbgdgemn, 6330b8ngin
8mg8gmgds". ,6g8a0b 33§mbmdsbgs” 5g3g8mmn badmgdsemagm bodotmam-
mob dofomamn 0bbGodnGgdo — asoggdsbo s bgmdgsGmmydg-
3n. 50-5 nbranb 9bsbda ,a5Maggds Mol (35mBbMogn, m@mBbMo-
30 96 3MmogomdbMagn 6gdal aodmgragbs, MmBgmas dodsFogmos
baBsomgdMngn PHmnghomdab BaM8mdmdab, 8g(3gmmab 56 Igby37-
&obsggb®. 52-g dqbmoom ,6g80b 359mgzmgbnl a0bdsMm@Ggoababl bgds
<605 d®a0bogl ambngHmumo 36bxgob dgmgase @ sMs BsMmGmm-
96 353mogdnb bnGygsbn@ygoomn sdFnwsb”. sbggy .6gdab dogmbm-
35" a98mbs@mmns bgmdgMmmgdnb mogobygmgdal 3Gabizodda.
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3580bmdob s Bam3moagbl anMomonma dsmmmbmdngmgdel bo-
6mbndb. 396mbogMgdnb 3606(3030 5806nb@Ma305Lc6 dndafmorgds-
do 5@agbl gormmydengdsl, Gmdmol msbobdss( sdnbob@BaEas
33mgdgmos 0dmddgomb badsmormab dgLadsdnbaco.

396mbngMgdnb 3Mnb(3030 asmzgsmabBabgdmmas Lagstoggmmb

bmgomn s©d0bab@Msoymo jmogdlob 8g-5 dgbmom, emgdsdm-
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bomgdob gsbbmMzngmgds Jobmbal Lagmdzgmbg:  s@BnbobEMs-
3@ MM sbmb NREgds 56id 9ggl Jobmbmgdmmdal dmmbmgbadnb
babnbssmBmgamm asbsbmMEngmmb Mondy d8gwgds; KBmgdsdmba-
mgdob as@sdgGodnm as8mEgdnm s8ababGMaznmm-badsfamg-
4603 2J@L, safMgmzg s@debab@fsgagmo mMasbmb 8oghH asbbmem-
309mgdmm Jggdsl oMo odgb onnmammo doms s dsmamsm
b@s as8mzboemgb. (539 Wbms nmggsh GmI, Pamgdsdmboegdals
308989000 s8nbab@maganmn s@ab gs8mggds sMmab s6o do-
@0eamdol, 3a8g@ dobn  sMaMs sg@em d0Rbggalb bagmdggmo; og-
30rgdgmos 3mbadbygmo byMembamo migbnbob asbbmEGgds  be-
J96mb3mgdmm mbgby). 5833500, Jomammmon 356mbargdmmaals
dog® " 30bmbngMgdal” 3Mab(3ndab asagds ¢3o30aMmgds smdabab-
GMoogero mmgsbmb dogm 8ab 3md3gEgbanl gamamgddo dmg-
890gdsL, Mo Bmam®z 53 GgMmdnbob ggmmaes dmbamdb " jobm-
BogMgdab” (36900b Bnbasmbinb dbmmme gMo-gHon dgdsmagbgma
Jma3mbgb§oo.

5380060l M@mgdoms gzdm3gma jmbzgbznol asdmygbgdab
00658gMimgg 3Magd@ngs 398mymal "3obmbogMgdnb” (36580l mab
dofnmse 860d36gmmmdal: "30b6mbngMgdab” (36980hg 8nomnomgds,
ammabb3mdlb LadaBmmgdngn Mgammomgdob smbgdmdab (sbgonab
36bgdmdab bobnbssmdmgama). babadsGmem dndsFmagh 3o8m-
boygbgdgmo ®gdymgdnl GoMam bGM3GgGI 3L w©s 535§gdb
bogofim bgermobugmgdol gommgdmmgdol 8onmmb  gmbog@ymo
badsamgdingn bmMdgdn 58 bmEBsms gxgd@Pmmdabsogab. ym-
390 aEgdol smnamgdsh b assRbogl Bagombsmu® 306mba-
©7dramdsdn dobn Mgamabaanbsmgal "bsgdsme gx39d@utia Lsdsm-
@omasdmygbgdnon 35do6abdgda”;

8gmeag, "3o6mbbs" @ "33bmbngMigdsby” Bacnmgds dgadmagds
8moobmggl, 585 oy 08 bggmmdo bsdsGmmgdenge Mgammorig-
3sb by 3Jmbrogh a3M33g9mmo baGobbmdmngo dsbobosmgdmgdo;
babgmabogym mEMasbmms J8gmgds Jobmbl bws guudbgdmemgl, 3
3530bgg338n "356mbL" wWbms Boggh ss §gdbognmo asbdsm@g-
35, a8 LEFIbAnManb dmadnsbolb Yumgdsms Labsdsmommb
0689M3MgEo3nnm, LddmasmmgdMngn YRHmng@onmdol dstgaw-
matgdgmo 6580LdngMa badsmomgdfinga bmmds, Mbos agmb bgm-
90babgm8n, Logdsmm Db@n s asboagdoe, Msms daba asdmyg-
6985 asgbomo gsdmbobmdn > gobdgMmg@ora. bagdgdo *Labrn
s08bo asgMnnsbgdamo bs8ggmb Bobsomdrpga”™ Bamggsdas, Mmmad
"badsFmmgdMogn 3sDs bws oymb bgm8nbobzemdn, 0dwgbom
Gm3 dmgdomoggd Bgbdmmb swgyze@me EsMmBmmagbab 8ormgds o
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BgbLgd by, FmBrmgdny 93m78gmmgds dob Logyagesda; sdsb goMws,
LadsBomgdGagn 6mEGds bmmme 85dab dggbedsdgds 7 3obmbal”
3P0 gfnn8gdb, Gmrgbag 0go Dbdom 3ol gm@mdygmomgdymo,
mdgmogs dgbadmgdmmdab agadmggl 3gmsbbdma dob Rggbo §a8g-
©gds: Imgomadab @bms 3gmbrglb gbadmgdmmds -arg gb LagaMmms
3Gmagbommo 3mbbgm@oiool mobdsMgdom- Logdom smodsmmbam
3963360@mb 3mbgMgd o bagdob gomgdmgdgddo msgabo dmJdwg-
doms dgmgagde”. smesfgdl Mo 3Gsgd@ngado badamomgdngn bme-
8930l s3bmmagin bobabBom go8mygbgdalb dgumdmgdramdab, bs-
badsfmemm a56bsggm@igdom smbadbaogh Lsbgmadbogm mMasbmms
@300bgdmdnbagsh a(330b sg33o@ MM gdobabdgdab dgddbabs o-
3omgdrmmdab, sbgmas babgm8bogm mE@asbmms aswsbyzg@nmgdg-
dob begmagsbmgsbo bsbsdstomm gmbGEmema, sbggg 28 mGasbmms
3omEgdmmgds 356850GBmE magobn 3mddgmgdob 8nbgbgda. 38 8ggs-
60b8gdab gommgsmabbabgdmmdos, babgmabogm mEasbmams gatam
DBegdsdmbamygds, Gmdgmacs sGsbsnt gofagmgdba o dgborye-
390L 56 dgo(353b, o6 sl MgamsdgbGamgdame Labgmabammgdm
Bemgdsdmbomgdams asbbmmogmgdal Jafmmdgda, ymggmngg gb
Bomdmaagblb ymbggb(znnm gomgamnbBobgdmme " 3o6mbagmgdal”
300G aMngdal @oMmgggsl. (alone v. The United Koingdom, Judgment
of 2 August 1984, series A n0.82) LadoGmmgdfngn bLabgmdbogmb
©mJG@0bs  gamobbdmdl babgmBBogm mMasbmms mgnmbgdmdals
d9bmge39L, goadnmma babgmabagm ngb]zombomimlb asm339m-
o Bgbgdab dgbsdadabag, GmBgmoa(y gsdmbogmo 0gbgds 3mbldo-
&b, 39bmbgoobs s bbzs badstomgdtingn sg@gdnb gmmdgdda.

babgm8bogm mGas6mas 8md3gwgdab ” 356mBaggds” dgodmmgds
39635mGgdgm 0gbob LGFMabdNManl LobsdsFHomb BogM Gmam(3
bomsbome ggmgdsdmbamn  bundogd@ob, 3md3g@gbEyma 3oMab
26 megobmb babgmom dmgdgmgds; 36930b b ndsmaummads gbg-
33 565 LadaMarmgdMngn mMIgdab Jabosbb, sMsdgw bobgmdBbagm
M636mms 8mddggdgdeb 838mBagdsl god@gdom, 8sma ghmgbymo
badstarmab 6gbgdmsb s 3Gm(390nGgdmsb dgbsdsBabmdal mgamm-
badMaboo. 58 ggobom Bgbadmgdgmos gabsmdGma ”3o6mbagHyg-
359", MmamM(3 bogafim mBasbmgdol gommgdnmgdsby won3geb
3m33gBgbinol Bstamgda, g.o. 0dm7dgemb Lomsbopme WBEg-
353mbogo mGasbmb 6 Jafab Lsbom, sbggg oMs dbmemo 3m33g-
95300b BsFamgdda, 53sbmsbogg Bogombarma@a 3s6mEBgdEM-
30b gggams bbgs Bgbgdabs o 3Gm3gwG30b Jgbsdsdabsg. (36530L
8 80dsBargmgdsb ao0B6as Mo sbdgd@o: babgmdBogm ybws 8md-
d9m90mgb 3m339696@ M0 (mBmgdsdmboma) mAasbmb boboo (b=
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30g3d@0b 396mbng@gds) s 8nbagdgdmmo 3m33g@gbzonb GoMamgdda
(boabmamngn 3m33g@gbz0s);

©s> ommmb " 35bmbabs” @y ghmgbamo badoMomab dmblgbag-
35 dgadmgds gmobbdmdegb s6s 8bmmmem 3gbsssdabn mMasbml
3M339@n6(3000b Bgbgdab @o330b, 28abosbagy gHmgbymo jobmba-
©gdmmdan asmgamabbobgdgme 3GmEgrymnm o bbgs 3Godg-
Modgdomsb dgbodsdobmdsbsaz; 96y 3@3nbobBsiogmn mMasbm
6s dmgdmndmgl j9bmbagMow, sbmGngmgdegh 3m3398363n0m
33bbabmggm gubdgnab, sbggg "3obmbom g36bsbmgmmma 01568n-
drn3Emdon” 9.6. gm@EdamyGo 3obmbogmgdal wo3gnms(. ogo 8mon-
(3°3L 0gMadono gobbobmg@umn 09630dmg3Gmdalb mo3zols s
3°6mbby sgxmdbgdama Jdggdab gobbmmzngmadab.

5. bagsfim bgmabygmgdob s633Mnd33mmydnmgdabs >
32bygbabdzgdmmdnb 3Mnbzn3n (3ab 30g@?)

bogaim bgemobygaamgdab 9bgomndgammgdmmgdabs s 3obmbab-
dagdrmdnlb 3Mabnda, MmBmol mebobBosy bogsmm ayfnay-
o dafgdo gornEgdyemba 8M0sb s0bsbrmogdmb bosba, Mmdgmog
393mBggmmas 8ama dMamnm 36 Lbgs 3nbgbgdnm s 8nb dgmgasm
o@as basbo.

Lobgm8Bbogmb 35bmbabB3ggdemmds dabo mMasbmgdal dngH do-
4969390 Brsbobomgeb amagbomns badommggmmb bmadwen 3@8ab-
ab@msogmo gmegdbob XIV msgab gogmgdgdoo.

bagsmmggmmb Dmasmn s8nbab@msagme gmmgdbob 207-589b-
mob ;o6abBam, v 98 gmegdLaoc bbgs G158 o6 oMb dagbarn, 5dab-
ob@@dgommo mAasbmb 8ngd 8nygbgdamo basbols sbsbman@Ggdabsl
358m0yg698s bagdstaggmmb bedmomagm gmmgdboo @awaggbaema Bgbo.
03339 gmegdLbob 208-9 3gbmab dafmggmo babaemab mobsbdace, babgem-
3Bogm 2©80bob@Ms(30mmo mEgsbmb, s3@gogy Bobo Mmebsdwgdmdals
3afab 36 bbgs LabgmaBagm dmbadbsbymnb dagf LsdbobyGgdfoga
3mgamgmdab asbbmm(3ngmgdabsb Boygbgdamo basbabisomgab 3sbyb-
abBggdgmas babgmabagm.

Lodofmggmmb abgbagbo Labsds@ommb  swedabab@@Gsngmn
bog8gos 3oma@nb ad6350 380l sbobdawm, (Logdg db-648-623(2;3-13),
10.04.20146), ,,508060b@Msgomma mGasbmb basbab 8odygbgdgmn
d8gmgds sMLgdnmam 56 3o6bbgegmgds Jgfdm dafab sbsmmaan@o
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J8g00930baa56, 3gbodsdnbaw, Jmmgdbab 207-5 3gbmom gs6ls drmgmgm
0455 396dm baBaMmardn dmagbomo 3obybabdggdenmdalb gm@dgda-
Lo 03 3M0b303330b 3dgMEgmeds babgm8Bagmb 3sbiybabdaggdmmdnl
3980bgg393b9(3, o3 38maba@ 3obubabaggdermmdnl bobggdab moe-
396001 badmgamagm 3mmgdbbg Bocmnmgdnm, 08 godmbsgemabob gs@ms,
o3 M350 53 3mEgjLoo sl 3emzmabBnbgdgmo, 585bxsb, 50d0b-
abgFozogmn gmegdLob 208-g 8gbmob 3nmggmo 6sbamab msbsblem,
LabgmdBogm sw8nbaligMmsnmmo mMasbmb, safgm3yg, Bobo mebsd-
©93m30b 306nb Jng 96 Lbgs babgmBBagm 8mba8bobm@ab 8oge dabo
Ladbabygmdmogn dmgamgmdal asbbmMzngmgdabsl 8nggbgdmemo
B0sbabsmgal 35bgbobdggdgmos babgmabogm.*
bagsamggmmb  abgbogbo  babsdsMommb  awBabobEMmsgoym
bsgddgoms 3ama@od (bogBg Nedb-52-47(3-13)23.07.20136) 35685689,
Gmd ,,9madGnen 3omegdamgds asbab 8oygbgdal dgmgaswe
Bomdmamadamo gsmmgdamgdss ©d >@sbobgmdn@Gamadm gommg-
Smrmgdab gho-ghon babgs. Basba dgndmgds ngmb byemdghamemgdalb
Mmgggoesd BsGdmdmdomn gommadmmgdnlb meMmggzolb dgegan,
bomm gmod@eb ©Bmb jo mzom Basbab dnygbgdob gsd@e Bot-
dmoa96L gomegdgmgdab bam3mdmaab bagmdggml, MmBgma goea-
©789mgdob dosmamd3 dbafmarmgdamb Namgds 993k, dmombmgmb
bosbals 565 bog@gds 308ynbgdmnbogsb. s3sLmsk, bosbal s6abmayMg-
dab gommgdgmgdol @sgobmgds Agbadmgdgmas, o Labgbgs basba,
b0sb0 dnggbgdymas Bomambiabnbssmdmgam 8mg8gwgdnom, dsfombsb-
absomdmgam 8mgdgmgdobs @s Bosbb Immab s@bgdmdl dogbmdMogn
3°3dn6ma,"
2b>bmomMgdal 9d399mndemgds Bbmmmm abs basba, Mm8gmng Gom-
dmo@376b bbb g5dm363730 8md8ggd0b Beomm dgrgab, 567 Mbws
>6bgdmdegb J3gmgdsbs (98mddgmmasl) s dgwgab dmmnb daro-
300 dnbgbmdMnga 3ogdoo. bsbgbg mbws ngmb s8nBabGMszoneno
mM356mb dsGonmbobobssmBmgam J3gmgds, Mobss dgogase dm3ygs
3ol 3obmbogMn Ngmgdgdob Jgbommss s 35GgMnsm@n bosko.
5350036, dmbgrmab J8ggds, HmBgmads 3ofnbismgnb Basbn gsdma-
6309, 7620 308m3nbsMgmdmaL dmbgmol bsdbsby@gdMngn mgamyg-
300056 5 nymb sy o, 356DEsba 56 bgBn gsuammbamgdgmn
3650l babom, Goes 3o8mnbo@gds 3nciab 3536904, dnbs68adsmaorgm
118mg3gemdada o6 gbgd asnatmbomgdmmdsdn 564 3ot dgabgd-
o 9bs dz98mgL 3nMnbsmgal Bosbol 3ndygbgdgemon gotgdmgdal
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©3©amdsb s M sbmfzagmgdmghb Bnbognb 3obmboo @azabgdmm
39gdgegdgol dab mogomsb sbygomagdmar. 335bmsb, Mbms oMbg-
dmdmgb 3nfirsdnfa ©s 36 bagasManom 8nbybmdMngn 3ogdamn, God-
©9bo@a(3 bago@msymm 3ogdato b g8smob mdngd@ e baggmdzmsw 396
8°9mEa 65 bodsMmmgdfngn 3abagbobdggdmmadobamgal.

bags@oggmmb bsdmgsesgm 3mmgdbol 1005-g 8mbemab 3o6zgemn
boBnmal msbobdsw oy bobgmdbogm dmbadlabydg 306BMHsba 6 gbgdan
350BMombamgdmmdan sGmga3L mognb badbaby@gmdag 8mgamgmash
bbgs 3nMms 808G, 85306 babgmBBbagm 36 ob MMasbm, GmBgmdng
dmbadbsby®g 898amdl, gamegdamos 536abmon@mb boaba. 456bMob-
3ol 96 gbgdo asggxmobomgdeomdob @MHmb 8mbadbsbymg Labgmaba-
gmbmeb ghomom bmmnps@amar 5373b 3abubb.

6. badsFmmydfingn omgdab 33036437@0b (3odgbab
38mblbab) dofamsma bgswagda (G Ygyhm)

@3 dggoRedgdo 3Gmdmgdab (3obybab) 53mbbbob bmasw dgomm-
©98b 1bws gs8mgymo 398mgan g&s3gda:

* Mo omgdab 606039 33oyg6g3L gobayba?

* Bo8rgbas sbgmo 3Gmdemgds 3obrbda?

* Jqbogzabgdgemn g30d@gdnb owagbs/asdmymas;

* dm8gmo bm@dsGommoe odGo/bodsEamgdmogn bmMmds gboos
338mgnygbmo 3Mmomgdnb asmibabgg@or? ggsmagngsEaab boga-
obn;

* 258mboygbgdgmo 6m@8nl Jobsombob swgigo@Nmo Lowaghs
0b@&gM3Mg@oEanb abom; nb@gE3Gg@s3nanl bamsbswm bymbgdo;

* @obgmganb dgbodmgdmmdal sGbgdmds; s@hgymoe goMasb-
ol 3GEomEn@gGmmdnb Aggbgds;

* bog80b goMgdmgdgdabs s 3G3039dnmgdgdab dgdmbagds; dn-
ba6896mBornmdab 306bsbrmgs;

* a50006y39@nmgdob damgds / 8nbo @absdnmgdygmmds;

85063 o oMb dmsgsmn Lads@omgdMoge mamgdob aswe-
LaBy39@e? 3ncggmn-gb sMnb Bgboggabgdgmo g33d@gdals dmbadgbe.
3Gm3mgdab go@aByzg@abab 8mgbndbogm @ogd@goal ghommdmoam-
do@b 0850, BmImgde 330P36gd> SEaEgdmIR JMbgmad@el:
admsboghgman. dgmMg bagmms addmbaygbgdgma bmmdab Dgb@o
3g6hggs. magar bm@dal 8ngf goomgsmobbabgdyemn bbgsmobbgo 3g-
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omEosh dg356hggm ghob, Am3gmos gumm dg@swe 3gbodsdabam
80a35R605; gL bggmms Bgbadadobo bm@dab asbbobmgma-bbgs-
©3Lbgs bm@dsGonmmo dgbadmgdemmdawsb dgbodadabo bm@dab go-
3myabds o bdgombalb badsGaemnsbo gawsbyzgde. Joybob LEmG
335m093035(309L036  ghomdm d@TababEMazonmo 5ol w©sbadg-
0gdvmmds BomB8mamagblb 860336gmm3eb g&o3L; 86ndgbgramgobas
5350 Bgmob bGomoes; Lo0bGgMgbms 58 bdjoobgdbdg Bmbadsma-
mgmd 358m(3armgds, 3bgbob 83mblbs, Jgoba-babsdsGoemm bogdab
350058439893, Mmam sgabgdgh obobn 3300 6065y Bas® s3m(3o-
B30, Gmam@ bsbaggh 3hnmMn@g@adbs, s Bsmn a3ws6y39@0b 3bgdb.

335bob 33mbbBab 3gompngs Bmazagh Madwgbo 3g 1dbnd3-
Bgmmgabgl 3m33mbgbgl: god@enGn a3fMgdmgdgdab 3gLBogems,
dson Lads@AomgdMngn 33omnggngsgnd; bLacmabawm Em&Adab dm-
dagds 5 06@gM3GAg@Gs3nam aba nbasmbab ©owagbs, bsdsEm-
mob BmM3nb Jgg3Megds; 3Gmdmgdab 3303643989, dnbo oba-
Oogdo.

3g0dmgds 0odgelb, GmB8 jobylob 33mbLbabab 0angg bamoryg-
m9gdnb 606539 gmagdnm, s boforymggdol Bobsdg(y 0agdnsb dm-
LsBsEormggdn bagBob 3smabyzg@nbsb. dmbadstiomy asmsbyggdo-
mgdab §g7b@ by mdamdobob B0Bbsm abobagh ©ssME3NbmL gdgab
87mby 3ofgdo 86 msgom 8mbnbasmBrgangdng go Gm3 Bomgdgma
a56y398nmgds ngGogogmap dsGMombmBngins. 58 8absblb m-
dobomgdgmo damdsmgmds 30308 o dobmsb s gsgdamgdgmas
65309603 bbgs obash 398mBmnbamyg s8m(396s, GmBgeni GMobL-
@mbhdofegds bagdol §odobs @ babosmomsb as8mdwabsfg.

390398b 30 Boggdama Bbotig Ma@md adsti(sboa? Rggh oM ggmem
m8 6390 8boMg ©omMB3nbogds 93530, 3saMsd ndgmo agogdab
Labodsomm asmsbygg@nmgdob Bsgombgal Ig8mga Beagdame
©2606379690gmo 046935 08380, GmB 3afggm Gogda, Labsds@ommb
dog dmbdgbomo s 303937 0g6s daba s6a7836@ 900 s dgmmgh
dbMog, ymggmo 39@nmbaba, 3abymbabdggdemosbo s gmbog@a 8m-
LodsForng 58539 b 3363805 Bngnmems.

d9bsdg dmdnb@n, MmAgmngy as6bsbrgMmagh Imbsdsmameanb do-
Bo6b - Bobs bagdgms GmBgmo dgbadmgdgmo as63sm@ 98930 ghgg-
693> 3oL WBAm KbLams. FmbsdsGmmyg dvbgdtngns Jobmbl ao-
Babogogh 08 ods@margmgdoom, Gmdgmag 80shRbos Pgtim gmbog@gem
3563368 gdswm.

©d dmeamb 8gmobg 8m@ngn, Gm3gmng Bsmomagl mbadsmormgl
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- 35m36939@0mgdob dmdborgdobab, Gmamm(z Bgba, dmbadstomy
obbMoggab adabygh GmAd Lagdnb as(36mdabal Jotabacgol Lsab-
&959bm ogmb  assBy39@0ragdal Gagb@ob joombgs 96 H3nmumgb
dgdmbgggedo agmb oge dsgbadsmm@ar bgmdnbabgoman; asmmay-
3omos 3dbmbdo a9 3399m0 Hammgbmdnl 3Gmagbogma (36939-
3ab 308mygbgds, Moz ©adsbsbnamgdgmas bmABdsgoymn §gdbdg-
Bobamgab, 803Ms8 Emdmob  mogomsb d3ammgdsbs gEEommdm
39@abygg@ormgdal BgGab joMmao bgorobsb, Jobmbgdo o nbgmgds
Rgymmgdfingn ymggmemongmn bomadsmogm gbom, doacad gb of
60dbogh Gmd dmbodsMomgd mogabn gowabyzg@ommgds Bgemb abg,
Mmd gegmegb Gmam@g 3o6mbab &g4bgn.

Mmamy 38gMaggma dmbadaformggdn doofbyggh, Moz Mudm
dbedado ngbgds LobsBaMmmm gamabyzg@nmgdgdnb jombgs, 8am
39805 goMammo 08nbo, Gm8 ngo Bogombmm 0gbgds @ 3gbadadoba
8mabogbl bgasgmgbsbs. dogbgosgo adabs Gmd gmgd@mmby -
o0 33bab 0bo8gmmmgg bnbBgdgdn mgdogMor dogdab dgbadmy
dmmdab admggs, smash obgon Gmdmgda  @IBgMamos YRMm
banb@gMgbme s abzgbomam, vdzm momo dabba dnadymmb dmdags-
o 8mbadstorggdabs @ 8sma 036535365300l yyMswmgds, bemmm
bmaxge 9RAm gohom dmdenagabsg go. 8mbadsmmmygdl, Amamg
Bgbo gb 8mbBmbo, Bsm o6 LMo 0y3696 MbsbyMo domBmgMagyg -
&n. gb 8m336@ 930 gobsmgsrabbabgdgmons dmBsgamma dmbadammmg-
0dabamgobs(y, Fm3mgdag bogddgms gowobyzg@ab 3Mog@Gagab od
LoDy 3obgbgdab 98mbbeab babnm LBsgmmagh.
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&9mggma3sbos  "3sbmMsdolb”  LogoMmoggmmb  jmdnbagssng-
3ol gMmgbmmo 3m3abnob Bogf as(398mem0 mo(396Bnolb @ebsbla
dngbogs Mgaombagmm@a Ggagdonbygdmmonb  asbbmEzogmgdnl
WRegds; 58539 magbbonm asmgomabbnbgdnma odbs 3nMmmds, Gmd
GganmbaemMo Bombygdmmds Gomgjmd3sbaol o vbes aobbme-
3ngmegb 96 9330069b 1 Brmnbs mmaggbbanb go(39d0ws6. Ggmgma-
35600b 80g@ | Bemab asbgemab dgdmya o6 dmdbrams Mganmbamyndo
33Bygdmmdob g3bbm@(3ngmgds, omd3e Gmamey dngdmbagdom
3906339, B9emggmd3a6008 2o y3gmmo bsdndsmgdo dgsbmyms bs-
mo3g6bam 3oGmdgdal 3sbbabmMzngmydmam, 8ob dog® dgdgbeemo
0g6s b3gnamain Ggdbogs, 3mbggne 0dbgb m3gMsBmMmydn s o.d.
35358 3mB3560530 3g4860rmo GobsblbiygHn jMobabob a58m bLogdy
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HOW DO JUDGES DEVELOP LAW

“Moses did not provide us with every kind of law,
but instead left some things to the judges’ opinion...”
Mkhitar Gosh Code of Law, 12th Century

1. Theory on the Separation of the Branches of Power

The Principle of separation of powers is based on the division of material
functions of the state into three parts: legislative, executive, and, judicial. A
lawmaker, an administrator and a judge acquire their duties from the state,
thus each of them is the executor of state will in their respective fields of acti-
vities.

The lawmaker develops abstract legal rules, which regulate many cases and
individual situations. A court determines unidentified or disputable rights and
interests based on legal rules on a case-by-case basis. The administration fulfils
the tasks identified by legal rules within their terms of reference. According to
the established opinion, all activities of the state that do not fall within duti-
es of the legislature or judiciary should be considered as executive functions.
Thus, according to their content and format, individual state acts are divided
into statutes, administrative acts and court decisions.

According to the assessment of Georg Jellinek, the laws and court decisions
are always the acts of state supremacy. The law sets forth legal rules, while co-
urt puts each of individual cases through an abstract rule and resolves it in this
manner, i.e. determines the outcomes of the case concerned and legal conse-
quences thereof, which should be acknowledged and implemented.ms

Independent from each other branches of the state power make a cogwhe-
el. Each of them regulates the movement of the others. The manifestation of
normal organisation of duties is the system of “checks and balances”, which
prevents individual branches from overstepping their terms of reference set
out by law.

Many theoreticians consider that the legislature enjoys natural advantage
as compared with the other branches of power. Together with its growth, the
legislature acquires greater advantage with respect to other functions. The goal
of executive power is to insure compliance with statutes. As for the judiciary,
which aims at the implementation of law, this is apparent by itself. Montesqu-

* Candidate for Legal Sciences. In memorial of the young judge and scientist Gocha Uti-
ashvili,
18 Jgllinek, Allgemeine Staatslehre (Russian translation), 1903, 309-316.
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ieu’s assessment expressed the prevailing opinion — judges are no more than
the mouth that pronounces the words of the law, thus they must not depart
from it and must follow it accurately. Judicial practice must never change, as it
is the outcome of accurate application of the text of a statute. In that period the
Blakstone doctrine was very popular even in England, according to which the
obligation of a court was not the development of a new law, but rather compli-
ance with and interpretation of the old one!* The whole of the activities of the
judiciary should be based on statutes. The concept of the state governed by the
rule-of-law admits the supremacy of law. Thus, administration and justice are
carried out based on legal rules.

Only the legislative power enjoys unlimited terms of reference. According
to the famous phrase of de Lolm, it is capable of everything except for transfor-
mation of a woman into a man. The idea of the sovereignty of the parliament
reinforces the influence of positive law. Supremacy of the parliament can have
a twofold explanation: positive and negative. According to the positive expla-
nation, judges must unconditionally comply with every act of the parliament.
In accordance with the negative explanation, no one is entitled to issue rules
contradicting a parliamentary act. To what extent are the legislative activities
of the parliament compatible with the supremacy of the parliament? According
to the assessment of the great authority in this field, Polok, this issue seems
to be problematic only at first sight, but in fact, the situation is quite different.
English judges do not enjoy and do not claim the right to reject statutes; on
the contrary, parliamentary acts may overrule precedents (case law) and ot-
her legal rules introduced by judges. Thus, the lawmaking power of judges is
a subordinate power, which is executed under the consent and control of the
parliament.m

The determinant of discretion is only the demand of common interests and
not a specific legal rule. An activity is law-related or bound by law when it is
performed for the fulfilment of predetermined legal obligations. Logically, dis-
cretion comes first, which precedes and determines the activities of other bo-
dies. The legislature enjoys the freest discretion, as this field requires such due
to its nature. However, it is also bound by international rules.

It is the function of the administration and courts to carry out the legally
mandated obligations. Against the background of advancement of the legisla-
ture, the limits of free administration are narrowed; however it is not possible
to totally subordinate it to the legislature. The most qualitative law-related ac-
tivity is conducted in the field of justice, the specific form of which — court jud-
gements should always be the result of application of legal rules with respect
to individual cases, Thus, no judicial act resolving a judicial dispute can have the

%% Blekstone, Commentaries, 1808, 407.
19 pollok, Essays in Jurisprudence and Ethics, 502,
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nature of a totally self-willed decision, irrespective of the scope of the margin
of appreciation of a judge.

It may seem very paradoxical, but along with the legislative power, quite
2 high level of discretion can be detected in terms of references of the other
branches of state power. In the executive power, state policy, identification of
priorities and initiatives and selection of personnel have never been specified
by legal rules. The Government would have become a political chimera as its
activities would have been totally bound by law. Government activities, par-
ticularly in the field of foreign policy, are often as free as legislative activities.
Thus, the activities of the administration are never a mere execution, or mec-
hanical application of general rules.

As regards the activities of the judiciary, on its face it may seem that there
is no element of discretion in judges’ duties, whose essential task is the ap-
plication of law in the settlement of individual cases. Such an opinion omits
one detail, that being that the provisions set forth by a legislative act are only
abstract rules, which as such do not create concrete reality, but rather require
motivated activities, independent from these rules, in order for the objective
situation, which they aim to attain, to comply with these requirements.

The state develops abstract legal rules, designed for multiple application
and regulation of individual situations. If we carry the administration of justice
to mere mechanical application of a statute, and the judge enjoys no discretion,
the outcome of every legal dispute would be easily and indisputably predictab-
le, thus and there would be no room for contradictions of court judgements.
But the administration of justice implies the element of creativity, which is ne-
ver subject to any rules. Only in the process of administration of justice may
a legal rule be fully developed and comprehended in its full meaning. Thus,
a judge is an independent factor in the development of law; apart from this,
the activities of modern courts are determined by their margin of appreciation
within the framework provided by a statute, which, according to its content,
is similar to the activities of administration bodies. Unlike the activities of the
executive, activities of the judiciary do not imply any element of initiative. Thus
a judge is able to perform his duties only when external factors, independent
from him, are present.

2. A Judge and a Statute: a Duel or a Dialogue?!

In the theory of modern law, the attitude towards statutes has changed; for
a long period now it has lost the nimbus by which it was surrounded in earli-
er times. The idea of the primacy of law has ever more intensified this trend.
Limiting the state became to a certain extent became the purpose of law. Des-
pite the enhanced process of codification, it is apparent that the concepts of
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a code and of a statute no longer embody the whole of jurisprudence. Law is
not comprised solely of statutes adopted by the sate, but rather includes ad-
ditional sources such as: court practice, habits, doctrine, principles of natural
law, and prevailing principles of human rights, which may considerably differ
from statutory law. Sociological and realistic jurisprudence has demonstrated
more clear-cut disrespect for a statute, and thus law is no longer equatad only
with statutes. Consequently, the idea of judicial lawmaking has moved forward,
granting judges a greater role, than that of a mere interpreter of a statute. The
judge is no longer “an official”, an agent of state authority, who mechanically
summarises specific cases under the appli-cation of a statute, in order to make
a decision. He acquires ever-increasing independence with respect to the text
of the statute, his role becomes more active and esteemed, and his responsi-
bility thus also increases. All this is promoted by the so-called “rubber rules”,
abstract-assessment criteria, which make a statute indeterminate and thereby
increase the possible discretion of a judge. A court judgement is not capable
of overruling a legal act, but may considerakly change its content through its
interpretation. In this context, it can be said, that a statute becomes dependent
on precedent. A single case interpretation of a paragraph of a normative act
continues to exist, but in a changed form, i.e. it acquires the implication, given
to it by a court judgement. Thus, the statute becomes the object of judicial
practice, while the court acquires wide possibilities to “correct” the lawmaker.

The law has thus freed itself from the dictate of the abstract rules of the
statute. Modern jurisprudence acknowledges the lawmaking function of the
judiciary. It is the time to move from the outdated question, whether judges
make law, to a more complicated and contradictory one concerning the limits
of judicial lawmaking."”

Despite the provision of Article 4 of the Civil Code, in the French judicial
system the judge is not entitled to refuse the consideration of a case due to
the absence of a respective statute, its ambiguity or insufficiency. The traditi-
on of considering judicial practice as a real source of law has yet to develop. A
counterargument to the above is that this is contradictory to the principle of
separation of powers. However, though leading specialists dispute the notion
of judicial practice as a source of law, they still admit the latter as a factor which
provides for the authority of law.* But others do characterise it as a source
of law. It is fair to assert that court judgements are not rules which are legally
binding solely for the parties to the proceedings and for no one else, but, even
in such situations, due to the hierarchy of judicial institutions, they may have
essential influence upon the judgements of the courts of lower instances. In
every field of law, the role of judges includes the application of a statute, its

151 Fridman, Limits of Judicial Lawmaking, 1966, 212.
12 Carbonier, Droit Civil, 1971, 376.
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interpretation, removal of gaps, as well as revival and rejuvenation of the sta-
tute. Although the mission of a judge implies the subordination to statutes and
their application, and though he plays the role of an indispensable link betwe-
en the issuance of a legal rule and its efficient implementation, he may dispute
it. Thus, sometimes relations between the legislative and judicial authorities
become hurricane-like. It is admitted that antagonism between the lawmaker
and judicial practice belongs to the phenomena, which are indispensable pecu-
liarities of the process of formation of law'* Similar to the opposition between
these parties, cooperative relations may also be established between them.”™

The influence of a lawmaker over a judge, the mission for which within the
framework of written law, is based on the application of statutes, is apparent,
Butin these cases, it is necessary to clarify the exact influence of the judge over
the lawmaker, as well as the reaction of the latter,'

As far as judges fill in gaps, interpret them, find new means of their ap-
plication when facing real situations, they often influence the lawmaker, who
becomes obliged to legalise judicial practice. For its part, judicial practice often
requires the adoption of statutes. As a result all the participantsin a “legal play”
more or less promote the development of the legal system.

Judicial discretion is often manifested as a form of law making. According
to the assessment of the Chairman of the Supreme Court of Israel — Aaron Ba-
rak — judicial discretion is the authorisation granted to courts to make a choice
between several statutory alternatives.

In my own judicial practice there were frequent cases, when | had to make
a choice between several variants for possible action. Thorough thinking and
deliberations of several alternatives often presented themselves, each of which
was absolutely legal. What should a judge do in such a case, when he faces a
legal situation which has more than one solution? The choice of the judge is
biased by judicial philosophy, which is the product of his experience and ide-
ologv.m Professor Davis considered that a public official has discretion when
the relevant situation enables him to make a choice between several courses
of actions or omissions.. Ronald Dvorkin asserts that each of legal problem
has only one solution!*® Professor Smith believes that the existence of judicial
discreEisgm itself means that a legal problem cannot have only one correct so-
lution.

53 Malaurie, La Jurisprudence Sourse de Drait, 1965, 423.
14 Bergel, La Loi Juge, 1977, 321.

%> U'Interpretation per le Jude des Regles Ecrites, 1978, 133.

™ Barak, Judicial Discretion, Yale University Press, 1999, 435.

7 Davis, Discretionary Justice, 1969, 167.

% pyorkin, Judicial Discretion, 1963, 241.
139 Smjith, Judicial Review of Administrative Action, 1980, 239.
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What is the subject of judicial discretion? First of all, these are the facts.
From among a variety of facts, judicial discretion chooses those which in its opi-
nion are necessary for the solution of the conflict. The second field is the selec-
tion of the applicable provision. Of several methods envisaged by the provision,
judicial discretion will chose the method which in its opinion is the most suitab-
le one. The third field is the identification of the provision itself — application of
the most suitable provision from among various normative alternatives. Judge
Sussman has proposed that law is an abstract concept, and only a court judge-
ment can transform the lawmaker’s rule into a mandatory act with application
for the whole of society. Thus a judge gives real and specific form to the law.
Therefore, it can be said, that a statute is finally crystallised in the form given
toitbya judge.“;0 Judicial discretion is never absolute; despite the wide variety
of alternatives, it is never unlimited. Its power always derives from various pro-
visions of the law. Accord ing to judge Douglas’s approach, “Absolute discreti-
on, similar to corruption, means the beginning of the end of freedom. The law
reaches its apogee when it frees an individual from the unlimited discretion of
any ruler, any civil or military official, or any bureaucracy. An individual always
suffers when discretion is absolute. Absolute discretion is an unmerciful master.
It destroys freedom to a greater extent than any human being. Judicial power is
never executed for the purpose of accomplishment of a judge’s will, but rather
for the purpose of accomplishing the will of the lawmaker, i.e. it is executed
under the law”.*

3. Limits of Judicial Discretion

According to a famous observation, the lawmaking activity of a judge is one
of the issues that most of all divides legal systems and legal thinking. Judicial
practice is first of all a particular, as well as fundamental source of Anglo-Saxon
legal systems. Some modern legal systems, despite their estrangement from
common law, acknowledge the right of a judge to be engaged in lawmaking
activities. E.g. Section 1 of Swiss Civil Code states, that “In cases, when there is
no respective statutory provision, the judge may deliver a judgement in com-
pliance with customary law, while in cases, when there is no custom, then ac-
cording to the rules, which he would have provided if he had the right to act in
the capacity of a lawmaker. The judgement must be based on reasoning which
is in the tradition of interpretation and judicial practice”.

Despite the variety of the sources of law, there is no legal order which ac-
knowledges only one source of law, and explicitly renounces all the others, Ho-
wever there are legal systems in which one of the sources prevails over the ot-

160 555an, The Courts and the Legislative Branch, 1971, 247.
161 Douglas, The Theory of Judicial Decision, 1983, 109.
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hers. If case law prevails in common law systems, Roman-German law systems
acknowledge the primacy of statutory over other sources of law. But quite of-
ten the provisions of a statute are so general and abstract and even insufficient,
that despite permanent concern for the improvement of the legislation and the
process of codification, the statute did not prove to be the only sufficient sour-
ce for the regulation of social relations. Thus, Roman-German law was obliged
to fill this deficiency through various means, such as the introduction of the
principle of analogy by statute and analogy of law, through which the Roman-
German law acknowledged the insufficiency of statutes in their capacity as the
primary source of law, and the necessity of complimenting it through additional
means. If there is no statute regulating disputed relations, the court applies a
statute that regulates similar relations (analogy by statute), but if there is not
such statute, the court bases is decisions on general principles of law (analogy
by law).

The importance of judicial practice has been partially admitted. In such
strict countries of continental system as France, an entire branch of law, ad-
ministrative law, developed mainly on the basis of judicial practice. Quite of-
ten statutes are used to legalise the consequences of developments in judicial
practice and the other fields of law. The methods of interpretation of a statute
also play an important role, where judges have been granted the freedom to
interpret the static rules of statutes. Legal hermeneutics (named for Hermes,
Zeus's son who wanted to bring the ideas of the gods to people), the doctrine
of the interpretation of rules of law, plays an important role in the transforma-
tion of law from a static into a dynamic process. The realisation of legal rules
is related to their explanation and interpretation. This is the second indication
of statutes being the ready recipe for the solution of legal problems. It is pre-
sumed, that all the metheds of interpretation of legal rules were “born on the
knees” of judicial practice.

Depending on the interpreter of the statute, and the legal validity of this in-
terpretation, the following types of interpretations may be identified: authentic
interpretation, which is given by the issuer of the rule and is a common value,
similar to the legal rule itself; legal interpretation, which is issued by a duly
authorised authority; judicial interpretation, where judicial authorities make
informal interpretations related to a specific case and which are binding for the
case concerned and parties thereto, but which are not binding for the others,
and; doctrinal or scientific interpretation, which is not binding on anyone, and
is purely advisory in nature.

Within the scope of statutory interpretation, mention should also be made
of literally interpretation, which occurs when the text and idea of the provision
are identical, i.e. the provision is to be understood as it is written; extended in-
terpretation of a statute, where the content should be understood in a wider
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sense, and; limited interpretation, in which the text of the statute is broad, but
its meaning should be understood in a narrower context.

Listed below are the methods of interpretation: logical interpretation, in
which the idea of the statute is identified according to the rules of logic; gram-
matical interpretation, which involves the comprehension of a statute based on
rules of grammar; historical interpretation, in which the idea of the statute is
identified through the study of specific histarical and social circumstances and
analysis of documents. Of a systemic nature is identification of the primary me-
aning of the statute according to the location of the provision to be interpreted
within the respective legal system. In the case of teleological or targeted inter-
pretation, it is important to interpret the statute on the basis of the purpose of
the provision by identifying its primary goal.

Custom, statute, judicial practice, precedent, interpretation of law — each of
them contributes to the realisation of law in its own way. This is a case of mu-
tual influence and mutual complementariness of the sources of law. Ultimately,
law is created only by the process of its realisation, and thus the role of its “rea-
lisers” is of particular importance in this process. As a legal rule, a statute in the
widest meaning of this term is the “interpreted statute” or “judge’s statute”,
the “statute of the parties to legal proceedings”.

Legal qualification includes the legal assessment of a number of factual cir-
cumstances of the case by matching certain legal provisions to a specific case
(essential factors). Naturally, the assessment elements prevail in the realisation
of law, and the judge will enjoy a higher level of discretion.

4. Judicial Precedent, as a Factor of Certainty and Stability of Law

Traditional English doctrine treats precedent as a means of securing the
stability and sustainability of the legal order. Application of a precedent does
not depend on the subjective discretion of a judge. Quite often it is of greater
necessity for the law to be known exactly rather than perfectly, an ideal which
in any case probably cannot be attained. When a judge delivers an opinion that
contradicts precedent, preciseness and certainty of law are sacrificed to its rati-
onal development. It is quite risky to rely on such law. “A precedent which is not
rejected may become the provision for many specific cases. Many may trust the
validity of such a rule and relate to-it their valuable property and other rights.
Important agreements and long-term projects may be developed on the basis
of this provision. It may become the basis for bilateral commercial relations and
settlement. That is why justice is entitled to demand that €Ven an incorrect de-
cision having become precedent remain unchanged”.

Judges in continental countries, similar to their English counterparys, always

12 pemchenko, Judicial Precedent, Warsaw, 1914, 401.
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longed for the stability of law. To this end he initially based his decisions on Ro-
man law and codification rules, and later on the codes of the Napoleonic era.
These circumstances made the European law certain to a particular extent. But
in England there was no reception of Roman law, neither of the codes with their
perfection, nor the form of written statements of law. Solid cement was neces-
sary so that English justice did not remain variable and unstable. The solution
was found in the doctrine of precedent, created by common law, the main fo-
undation of which was stringency and certainty, as stated by Goodhart in his
study dealing with the role of precedent in various legal s.ystsams.";3 The role of
judicial precedent underlies the difference between various legal families. The
family of common law was first created in England when judges were exami-
ning cases between individual persons, then it spread in the USA, Canada, Aus-
tralia and other countries. The Roman-Germanic legal family was created on
the foundations of Roman law, and the basic source of its law was the statute.

The basic principle, to be followed in the process of administration of jus-
tice, is that similar cases are settled in a similar manner. For the attainment of
this common goal, the continental legal system and the common law system
sought recourse to different methods. This very factor provides for the differen-
ce between them. Each of the legal systems chose different ways of evolution.

5. Basic Principles of the Doctrine of Precedent

The Oxford Dictionary gives the following definition of the general concept
of precedent

— “an example or a case, which is taken or may be taken as an example or as
a rule for the next cases, or with the help of which a similar act or situation sho-
uld be certified or expiained'ﬂm1 Case law consists of the provisions and princip-
les developed and applied by judges in the process of delivering judgements.
In nearly all countries judicial precedent has persuasive force to some extent.
Stare decisis means to decide in the same manner as it was done earlier. In the
case law system, a judge must take account of the provisions and principles, de-
veloped in similar cases when considering a case, while in other legal systems,
they are only information of which a judge may take account when delivering
his own judgement. In England, the doctrine of precedent is characterised by a
strongly binding nature. Quite often in England, judges are required to follow
earlier decisions, even if there are sufficient reliable grounds, which, if not for
the binding doctrine of precedent, would have enabled them to decide a case
in some other way. Each of the English courts is obliged to follow the decisions
of the court of higher instance, while appellate courts are bound by their earli-

13 Ggodhart, Precedent in English and Continental Law, London, 1934,
113 oxford Dictionary, Ch.V, 1977, 292.
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er judgements. Until 1966 even the House of Lords was unconditionally bound
to its earlier decisions, though presently it is authorised to change its judicial
practice. The judgements of appellate courts are binding on the courts of lo-
wer instance and even for appellate courts. If the House of Lords sets forth a
new legal principle once, it should be applied by all the courts until Parliament
decides to alter it through the adoption of a respective statute. Nowadays the
House of Lords is entitled to change its own decisions delivered earlier, and in
this way it somehow competes with the supreme legislative authority in rule-
making activities. Thus, English law is first of all the case law, with the statutory
law playing a subsidiary role.

The principle that obliges us to follow the precedent is called stare decisis.
In practice, though it is not an easy task to follow precedent. In a precedent it is
not the entire judgement that is binding, but rather the principle of resolution
of the case, which constitutes the essence of the legal position of the judge,
and provides the basis upon which he delivers a judgement or a ruling. This
part of the judgement is called the ratio decidendi. The other parts of the case
which are not binding for the court are called obiter dicta.

The English doctrine of precedent is almost constantly changing. Despite
this fact, it maintains three enduring features: respect for an individual judge-
ment of the superior court; acknowledgement that the decision of such a court
is binding precedent for the superior courts, according to the hierarchy, courts;
lower courts regard individual judgements as binding precedent. General fields
of English law are almost entirely the product of judicial decisions, the ratio-
nales for which have been published in court reports for seven hundred years
now.

A judge who disregards his obligation to respect precedent will be subjec-
ted to unequivocal pressure, and if at some time such disregard becomes com-
monly acknowledged, the English legal system will then be facing a revolution
of the largest scale.””

6. To What Extent Is a Court Bound by Its Earlier Judgements?

Law is mainly developed by courts of high instance (appellate courts).
Establishment of facts is important for courts of lower instance, while for the
courts of higher instance, questions of law are of primary importance. Judge-
ments of the courts of lower instance, of course, are important for the parties
to the proceedings, but they do not become an integral part of the common
law. Judgements of special courts formulate principles that are fundamental in
their specific fields.

Some time ago, judges and lawyers at the bar used to assert that the cq-

1%5 Gross, Precedent in English Law, 1977, 114.
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urts were not creating law, but rather elaborating principles of common law.
Even nowadays, there can be found some judges who do not wish to be regar-
ded as developers of law. Despite this, against the background of speedy social
transformations, the necessity of change of a statute is so great, that judges
become obliged to develop the principles of common law in order to meet the
requirements of the society. Presently, it is presumed, that judges of supreme
courts create law, but primarily they develop existing, as opposed to inventing
new ones.

Jillmord believes that the main task of a court is not the development of law
in general, but rather the search for a fair (in the case of England fair and not
lawful, G.G.) resolution of the dispute between the parties to a specific case.
Consequently, the development of law depends on the particular situation that
arises between the courts of respective instances.

The doctrine of precedent is based on the concept, according to which the
judgement of a court of higher instance is upheld and considered as a provision
of law until it is overruled by the court of superior instance of the same system
or a parliamentary act. If a judgement is severely criticised by leading scientists
and academic lawyers, it is better to have a stable legal provision than the con-
fusion produced by controversial judgements. There are many cases, especially
in trade dealings, when parties to a dispute prefer to know their exact legal po-
sition, as opposed to contributing to the further development of an ideal legal
provision by the court. The doctrine of precedent is widely used at every level
of judicial hierarchy, except at the highest instance.

A judgement in the capacity of a precedent may be binding or persuasive.
This depends on the hierarchy of the court delivering the judgement.

Until 1966, the House of Lords believed that it was bound by its decisions.
The prevailing opinion today is that in special cases it is entitled to overrule its
earlier decisions. The Supreme Court of Australia is also not bound by its earlier
judgements. The appellate courts of England are obliged to follow their earlier
decisions.

The entire composition of the Supreme Court of the State Victoria, Austra-
lia, is obliged to uphold its own judgements, except for cases in which a special
panel of five judges overrules the previous judgement. Though the court is not
bound by its own judgements, it generally follows them, as their persuasive
authority is of great value in defining the nature of legal provisions.

7. Ratio desidendi

{To What Extent Is a Judgement a Precedent and How Does a Court Apply It)
In everyday life, factual situations rarely repeat themselves. Consequently,
the factual details of actions, which only in certain cases may be fully identical,



294 How Do Judges Develop Law

differ from one another as a general rule. According to the doctrine of prece-
dent, a court should uphold principles that have been established in previous
judgements, and not the detailed factual situations of previous cases. In the
case of Donoghue v. Stevenson (1932) the plaintiff asserted that he became ill
after drinking soft drinks. After drinking the entire bottle of a soft drink he fo-
und remains of a snail in it. The plaintiff demanded damages from the manufac-
turer of the drink. With respect to this case, the House of Lords introduced the
so-called principle “care for consumers”. According to this principle, a manu-
facturer must realise that his negligence during the process of manufacturing
drinks may cause damage to those, who drink them. The principle of care for
customers was applied not only with respect to manufacturers and was not li-
mited to the protection of customers against snails remaining in drinks, but was
also applied in the case concerning the negligence of a producer of linen. For
linen cleaning he used some new substances (which had been a step forward
in production), but due to some negligence, they were not fully removed from
the cloth. As a result of this negligence one of the customers suffered from skin
diseases. In the case Crant v. Australian Knitting Mills LTD (1938), British Privy
Council on Australian matters applied the principle developed in Donoghue v.
Stevenson, and the manufacturer was found liable for damage caused to the
buyer.

Lord Seid expressed his attitude towards precedents in the following man-
ner: before establishing whether a judgement is to be overruled or not, | consi-
der it necessary to be convinced that not only the ratio decidendi is incorrect,
but also that there are some other possible grounds for upholding the judge-
ment.

Itis possible not to follow the precedent directly, to overrule it, or to dissent
from it. Precedent may be rejected by the court of higher instance (the House
of Lords and the Court of Appeals). A precedent may be rejected directly, thro-
ugh reference in the specific appellate decision, or indirectly, when a new pro-
vision is introduced without explicitly overruling the old provisions, and thus
merely drop out of the game. Only a court of the same jurisdiction is capable
of overruling a precedent.

8. The Role of Judicial Practice in the System of Georgian Law

For the time being, it could be said, that Georgian law maintained the “ra-
tional” position of the Soviet lawyer towards judicial practice. The Soviet law-
yer was able to give the following answer to the guestion: What is the role of
judicial practice in your legal system? — This role is very important. To the next
question: Is judicial practice a source of law? —The answer was Quick and nega-
tive. However, the second answer excludes the first.
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Pursuant to Article 4 of the Civil Code of Georgia, a court is not entitled to
refuse the administration of justice with respect to civil cases, even when there
is no applicable legal provision or it is otherwise deficient. A court is not entit-
led to refuse the application of law on the basis that it considers the provision
of law to be unfair or immoral.

Thus according to the Code, the existence of a deficiency in a statute requires its
removal by court, thereby providing an excellent opportunity for the development
of judge-made law. Similar provisions can be found in the Civil Codes of the countri-
es of continental Europe (Sweden, France). But both in both of these countries, as
well as in Georgia, this provision does not have much practical implication. In our
opinion, this situation is fully conditioned by the nature of the Roman-Germanic
legal system, on the one hand, which is based on the theory of legal positivism,
the view that a legal provision must be formulated in writing. On the other hand,
the lack of legal traditions of this type is noticeable. Due to both subjective and
objective reasons, judge-made law did not duly develop in our country. A certain
distrust of judge-made law has also presented itself. On May 18, 2004, the Law on
Amendment to Article 441 of the Civil Code of Georgia was adopted which provides
the following: “Before the adoption of respective changes to the Law of Georgia on
Relations resulting from the Usage of a Dwelling Place, the courts shall be required
to suspend the consideration of disputes between the owners and inhabitants of
the dwelling places, in addition, all enforcement proceedings shall be suspended,
and the respective rights and obligations of owners and inhabitants with respect to
dwelling piaces shall be maintained”. A desire to make changes to legislation must
not become the imperative for the suspension of the administration of justice. The
most primitive way of removal of a deficiency of a statute would be to leave the
case under consideration unconsidered due to the lack of a particular legal provi-
sion. The outstanding German ScienristSchnitzer was correct when he called this
situation the bankruptcy of legal order.

Along with the methodological approach, which concerns the legal aspect
of the dispute, the problem of purchase of a thing from an owner without fol-
lowing the established formalities was known even to Roman law as bonitary
possession under a concept of Bonae Fidei possession. The Roman Civil Law
required the observance of certain formal acts for the transfer of a title manci-
patio or jure cession. If these formalities were not observed and the thing was
transferred only according to some tradition, the title was not transferred to
an acquirer, the alienator remained dominus ex jure quaritium, while the ac-
quirer of the thing used to become its possessor. Only through the expiration
of a limitation period, was the latter able to acquire the status of jus quiritium.
Although the acquirer was capable of possessory protection against not only
third persons, but the quiritary owner as well, this possessory protection was

166 schnitzer, Vergleichende Rechtslehre, 1945, 237.
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not final. For his part, the alienator was able to file a petition — rei vindication,
the result of which was that the acquirer was obliged to return the property to
the alienator. Praetors considered such a situation as unfair, as dishonest pe-
ople could have benefited from this situation and received some gain, as they
could have regained the property after alienation and the receipt of money.
With a view to ending such unfairness, praetors began granting those who had
received property the exception rei venditae et traditae (exception doli — type),
thereby protecting them against the attacks of alienators. Then, in the last cen-
tury of the Roman Republic, the Praetor Publicius issued the edict entitled Edic-
tum Publicianum, which introduced a special type of action for such cases — the
action of publiciana in rem. This type of action was related to the fiction of
the limitation period having lapsed, and thus the possessors of property ac-
quired from an owner without the required formalities were able to obtain a
very strong possessory right, that protected them against both third persons
and the quiritary owner. Thus along with quiritary property, bonitary property
arose, thus, meaning that property acquired without formalities was able to
become property of those who acquired it, in bonis ejus est, meaning that the
property belongs to its owner according to analogous title.

Another example of Georgian judge-made law was the Decision of the Con-
stitutional Court of Georgia, dated December 21, 2004. The constitutional Co-
urt considered an action concerning the constitutionality of the prohibition of
the right to appeal against a decision of the lawfulness of a search and seizure
and concerning the carrying out of investigative actions in emergency cases
provided for by the Criminal Procedure Code of Georgia, related to the requi-
rement of obtaining the consent of a judge in advance. In its decision, the Con-
stitutional Court agreed with the complaining party that the relevant provision
of Article 290 VII of the Criminal Procedure Code was acknowledged as uncon-
stitutional — “A decision delivered by a judge (recognising the lawfulness of the
investigative action carried out, G.G.) is not subject to appeal”, as is the case
with the whole of Article 293 Il with respect to Article 42 | of the Constitution of
Georgia; Furthermore, under this decision of the Constitutional Court, the Par-
liament of Georgia was requested to develop and make respective changes and
amendments to the Criminal Procedure Code of Georgia with due considerati-
on given to the reasoning of the decision concerned. This has not yet occurred.

Thus, on the grounds of the Decision of the Constitutional Court, a consti-
tutional right to appeal against a specific coercive measure applied with res-
pect to an individual has been recognized. The courts thus face the dilemma
of having to abandon a human right acknowledged by the Constitutional Court
by noting the absence of particular procedural provisions, or making resort to
judicial lawmaking (practice) by assuming the obligation to fillin this gap until
the adoption of a special procedural law!
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Judiciai opinion is divided on this question. In one opinion, applications filed
on the grounds of a particular decision of the Constitutional Court are not to be
considered, as the prohibition against appealing such orders, acknowledged as
unconstitutional, was not followed by the adoption of the required provisions
that would have provided for the authority, place (in which court), timeframe,
and procedure of considering such applications, the adoption of which is an ex-
plicit prerogative of legislative authority.

There are also judges who would accept the applications filed on the basis
of the decision of the Constitutional Court for consideration, and would even
consider the deficiencies on legislation to have been filled in through judicial
practice. Which of the above decisions should be admitted as the correct one?

The Organic Law of Georgia on the Courts of General Jurisdiction provides
for judicial protection of a right (Article 3). “Each person is entitled to apply to
a court directly or through a representative for the protection of his rights and
freedoms”. We believe that Article 6 of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms upholds the realisation of
the right to a fair trial. In the determination of his civil rights and obligations,
or of any criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal es-
tablished by law.

According to the opinion of famous commentators of this Conventions,
Gomien, Harris, Zvaak, due administration of justice has two aspects: insti-
tutional (independence and impartiality of the court) and procedural (fa-
irness in examining the case). For signatories to the Convention, Article 6
establishes an obligation to act as opposed to a purely negative obligation,
which, even partially, will require of the state concerned that it refrain from
interference in the exercise of any of his rights by an individual. With a view
to protection of this imperative obligation, parties to the Convention must
develop and secure the operation of institutional infrastructure, which is
necessary for the due administration of justice. In addition, the state is to
uphold and adopt statutes and provisions that secure the impartial and fair
consideration of a case by courts. Thus the parties to the European Conven-
tion should guarantee the protection of acknowledged rights through fair
and public hearings in court.””

The Strasbourg Court has broadly interpreted Article 6 of the Convention,
based on the notion that the rights secured by this Article have fundamental
importance for the functioning of democracy. Under this understanding of the
Convention, the right to fair and impartial administration of justice occupies
such a central position in a democratic society, that limited interpretation of

167 Gomien/Harris/Zvaak, Law and Practice of the European Convention an Human
Rights and the European Social Charter, Council of Europe Publishing, 1998, 305-309.
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Article 6 | of the Convention would not be compatible with the goals and tasks
of this provision (Delkur Case,1971).

The right to the availability of judicial examination is a precondition for fair
hearing. The right to a fair trial provides for its general features, which include
the operation of judicial bodies, including those wide parameters according to
which, ultimately, it becomes possible to judge about fairness of the examina-
tion of a particular case. But before making such an assessment, an individual
is, first of all, to be able to achieve the consideration of his case. The European
Court of Human Rights has considered several cases on securing the possibility
of examination of a case of an individual by a court. In these cases, which con-
cerned the violation of the right to court proceedings, there was a reference to
one important principle that the state is not entitled to limit or prevent access
to court in certain fields, or with respect to certain category of persons.

The French academician Maury considers that none of the principles of
French positive law directly renounces the role of judicial practice in its capa-
city as a source of law.™ In our opinion, such opinions of the French scientist
are not justified. According to Article 5 of the Civil Code of France, a judge is to
justify his decision through reference to normative acts that may not be limited
to judgements delivered with respect to already considered cases (practice).
The doctrine of the sources of law does is not divided into basic and optional
sources. As a rule, recourse to one of the constituents of the system of the so-
urces of law is not sufficient for the regulation of legal relations.

Even more stringent is the approach of the Georgian legal system towards
judicial practice. The Organic Law of Georgia on Normative Acts differentia-
tes two types of legal acts. These are normative and individual legal acts. A
normative is an act that embodies a general rule of conduct of permanent,
provisional, or multiple application. As for individual legal acts, of which one
type are court judgements, under this conception they are single occasion acts,
and they must be compatible with a normative act. An individual legal act is
adopted (issued) on the grounds of a normative act, and within the framework
provided by the former. In fact, the non-recurrent nature of a court judgement
in its capacity as an individual act, as well as its mandatory compliance with
normative acts precludes the existence of case law (as a source of law).

Currently there are on-going attempts to change this situation. A draft Law
on Amendments to Civil and Administrative Procedure is under consideration,
which would provide for a new approach to the basics of limiting civil and ad-
ministrative appeals. According to the submitted draft, the subject of appeal
may be only those cases in which the judgement of an appellate court diverges
from the practice of the Supreme Court, or which is a matter of principle for
routine judicial review, However, even this approach to the problem has one

18 Maury, Observation sur la Jurisprudence, 378.
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deficiency. The question, of whether there is an obligation to follow judicial
practice in Georgian law, remains unanswered. We do not employ the principle
of stare decisis, under which previous judgements should be followed in order
for similar cases to be resolved in a similar manner without a relevant provision
or principle. But with the help of procedural legislation, we would introduce
the non-observance of judicial practice as one of the grounds for the dismissal
of a case. But still unanswered is the question, “Where is such an obligation and
who imposed it?” Introduction of such a requirement without a material provi-
sion or specific principle would have be devoid of legal grounds. In the opinion
of one group of experts, the problem can be remedied by adding the following
language to our legislation: “in the event of the essential similarity of circum-
stances (facts) between two cases, a court must deliver a judgement, identical
to its own earlier judgement or judgment of a court of higher instance, unless
otherwise necessary to secure the protection of rights and freedoms”.

Consequently, in view of current circumstances, the primary purpose of the
Supreme Court of Georgia should be the guaranteeing of dynamic, progressive
and unifying interpretations of law that will play a decisive part in the reinfor-
cement of legal security.

With a view to attaining this purpose, essential is the detailed reasoning of
Supreme Court and Constitutional Court judgements, in order that these judge-
ments reflect the applicable legal and constitutional provisions, as well as those
practices, developed by the courts.

The Supreme Court must exert control over the Constitution and legislation,
including international instruments of legal importance such as the European
Convention for the Protection of Human Rights, which will finally result in the
unification of law. Taking due account of these functions, the Supreme Court
must become solely a court of appeals, the main function of which would be
the dynamic interpretation of a statute, and thereby securing the uniformity of
judicial practice, the maintenance And protection of fundamental rights.

9. Precedents in the Practice of the European Court of Human Rights

How close does the European Court of Human Rights follow the doctrine of
stari decisis and is it bound by its earlier judgements? In the opinion of the Cha-
irman of the Court, Lucius Wildhaber, this issue has seldom been disputed.uig

There are many reasons for following precedent. As stated by the Strasbo-
urg Court in the Koss case, this is done “in accordance with legal certainty and
the Convention, with a view to regular development of case law". Differencing
settlement of similar cases may lead us to inequality of citizens before the law

163 \Wildhaber, Case Law of the European Court of Human Rights (Russian translation),
2001, 12.
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in some manner. As a result, the legal interests of those who depend on co-
urts for their protection may be violated. Different settlement of similar cases
means the disregard of self-restraint on judicial power, a concept that derives
from the principle of separation of powers, as the principle of the rule of law.
Thus, the practice of following the precedents is not only compatible with the
independence and impartiality of courts, but also is the manifestation of this
judicial policy. According to the English doctrine of precedent, each court is to
be guided by ratio decidendi of a similar case resolved by a superior court, whi-
le appellate courts (excluding the House of Lords) are bound by their previous
judgements.

Researchers of the law of continental Europe often state that the English
system is very static and mouldy. Probably, they do not notice that there are
substantial exemptions from the principle of stare decisis (mandatory force of
precedent).

Within the framework of the common law system, judges always try to jus-
tify their decision while, treating the facts of the case impartially. On the other
hand, judges of the continental European legal system rationalise their decisi-
ons wilfully, based on the abstract provisions and principles of law.

Since 1966 the House of Lords has been entitled to deviate from its ear-
lier judgements, if so required (actually the House of Lords has overruled its
previous judge ments 8 times during the period 1966-1996). The differences
between the facts of two cases, within reasonable limits, enable the court to
consider them as different from each other, and thus avoid the application of
the principle of mandatory compliance with the precedent. On the other hand,
the English jurists may be misled by European authors and judges who assert
dogmatically that only a series of court judges may become legally binding, as
this is the way of formation of customary law, and that judges are thus not and
must not become lawmakers. According to the Wildhaber’s assessment, such
observations must be considered as unilateral. In such cases, it is not taken in-
to account that judges from continental Europe regularly and habitually follow
the rules of precedent, both their own and those developed by the courts of
appellate jurisdiction.

There is definitely a difference of opinion among authors as to whether co-
urt judgements are to be regarded as a source of law. They often attempt to
stress the primacy of statutory law, manifested in legislative acts, over the court
judgements. As soon as this primacy is admitted, the majority of the authors
of continental Europe agree that, for pracﬁc??LpurpDSES- C_OUFtludgements are
I loi du moment, (statute for specific cases) , une autorite de fait (actual po-
Wer]'m and have “implied”, “limited” or “conditional”, mandatory force. They

19 Zambeaux, Le Precedent Judiciaire en Droit Penale, 198, 354.
371 Jaan, Le Precedent Judiciaire en Droit Prive, 198, 124.
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are ready to admit that it is mandatory and natural to follow precedent.

There is nothing mechanical in the doctrine of precedent. The Court of Hu-
man Rights has stated that it will deviate from its earlier judgmerits when there
are “credible grounds” for this.

“In order to ensure that the interpretation of the Convention reflects so-
cietal changes and remains in line with present-day conditions” (Cossey case,
1990}, other courts as well have stated that they are ready to deviate from pre-
cedent, if it is necessary. The House of Lords of the United Kingdom admitted
that “very strict protection of the rules of precedent may lead us to unfairness
in a specific case. It also restricts the due development of law without any gro-
unds”.

The Supreme Court of Australia has stated that it was ready to create new
precedents if any court judgement was “manifestly wrong and its observance
would have been detrimental to public interests”. The Swiss Federal Court rep-*
laced the earlier existing criteria — “doubtless indisputable grounds” with “ma-
terial and objective reasons” for overruling its previous judgements. The Ger-
man Federal Constitutional Court requires “new facts”, “fundamental change
of living condition or legal concepts”, in addition to a “change of social ideas”.

The Supreme Court of the United States requires “force majeure”, “special
circumstances” or “special reasons” for deviation from and non-observance of
previous judgements.

These issues are also discussed within the European Court of Justice. There
are frequent disagreements with respect to the issue of whether it is necessary
to follow the court’s earlier decisions. It is not unusual for an international co-
urt to apply numerous international rules and traditions. Also, opinions may
differ about the idea of a precedent itself: it is possible to make recourse to
a single case as a precedent, or whether there must be a series of decisions;
when case law becomes customary law, how can we define and find the ratio
decidendi (reasoning of the judgement); is the generalisation the essence of
precedent or rather must specific facts of each of the cases be stressed. There
are also different opinions concerning how frequently precedent must prevail:
always or ordinarily. In Wildhaber’s opinion, it is not surprising, that the case
law of the Strasbourg court does not give precise answers to these questions.
Wildhaber considers that precedent should be followed regularly, but not per-
manently, as it was elaborated in the case of Mirehouse v. Rennell - “for the
sake of attaining uniformity, consistency and certainty”, precedent should be
followed habitually, unless they are “plainly unreasonable and inconvenient”.
One major case, such as the Marck Case (1970), Klass Case (1978), Sunday Ti-
mes Case (1979), etc. may make one particular decision equal in value to an en-
tire line of minor cases. Precedent should be followed even before it is possible
to be sure whether it has indeed already become customary law. Sound judicial
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deliberation requires a decisive and logical justification of the decision of the
court, and that it be worded in such a manner as excessive deviation from the
particular facts does not become common.

Finally, it can be said, that the routine regime of the European Court of Hu-
man Rights is to follow its own precedents. If the facts of a new case qualitati-

vely differ from previous cases, the court actually separates itself from earlier
cases and delivers a new judgment.
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CLAUSULA REBUS SIC STANTIBUS,
DYNAMICS AND STATICS IN LAW

All legal systems require a static foundation. The rules of objective law are
being created in order to strengthen the well-known order of public relations
whereas social activities and events are very dynamic in nature and are never
able to be fully legalised within rational schemes of rules. This kind of conflict
between the static nature of legal systems and their dynamicity within are par-
ticularly visible during great social cataclysms. Any legal provision is designed
for a well-known factual situation and created with the assumption that the
situation will develop in @ more or less defined and possible way. The clause on
a change of circumstances is typical to any legal provision; that is, the clausula
rebus sic stantibus. If there is a fundamental change to the circumstances for
which the legal rule is designed, the main idea is often lost and a strict adheren-
ce will not lead to the objective to which it was aiming.

2. Time has shown that the formal-legal approach is not appreciated nor
respected during major socio-political cataclysms.

Because each and every case has its individual features and with it being
impossible to cover an irrational flow of social relations with rational legal ru-
les, judges cannot be strictly limited within the narrow framework of formal
law but, rather, allowed to consider each case by its essence; that is, to assess
the case freely. Assessing legal events separately from social changes would
lead to a total isolation from the reality of the situation but it is also impossib-
le to change the legal-normative approach because it would mean a negative
answer to any legalisation. It is impossible to fully rationalise the social changes
and, at the same time, to refuse any legal regionalisation. Both approaches
contain some truth and some grounds.

3, Every person, first of all, needs to have the rule of law defined and, se-
condly, to have it stable and secure. He should know in advance what to do and
how to do it. It is necessary for the individual to have a clear understanding of
his rights and duties and, in general, his place inside the state organism. This
very interest of a human being to have the mandatory rules defined in advance
and to have them remain stable served as the grounds in world history for the
writing of one of the first legal manuscripts, the Leges XIl Tabularum.

The history of the creation of the Law of Twelve Tables dates to the period
of the beginning of the Republic wherein the uncertainty of customary law was
one of the reasons for the conflict between the Plebs and the Patricians. The
application of the law was in the hands of Patrician magistrates and its uncer-
tainty allowed its abuse by the Patricians. To this end, the first demand of the
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Plebs was to make a set of statutes in a clear written form. In the year BC 462,
the Tribune C. Terentilius Arsa proposed the setting up of a commission for the
preparation of a set of laws which, in the form of The Law of Twelve Tables,
consisted of ancient Roman customs. In fact, Decemvirs formulated and codi-
fied these customs and, for the sake of commaon certainty and understanding,
only seldom added new provisions. The technique of a written formulation of
mandatory rules was so successful that The Law of Twelve Tables later became
a foundation for the National Roman Rules System, the Jus civile. The Civil Law
developed in two directions; that is, a new legislature and the practical inter-
pretation of The Twelve Tables which was done by pontificates who were the
first lawyers and law commentators. Their role gained even more significance
by the fact that, pursuant to Roman traditions, the statute had to be adopted
or repealed whelly without any amendment. Rather than constantly making
changes to the statute, it was preferred to have its new interpretation and ap-
plication.

4. For the purpose of a universal understanding of the law, static-dogmatic
and dynamic-teleological trends have begun to merge in Western Europe.

A normative, static system of law needs to include a dynamic element and
to allow a space through which new social relationships would be legally for-
mulated. Such a space for the law is the clause rebus sic stantibus. It is the
principle of dynamicity in the legal system; that is, the rational notion about
the irrational which enlivens the law by approximating it to the realities caused
by changes.

To overcome these kinds of problems, private law has several mechanisms
within its scope. There is, for example, the presumption of “release from per-
formance” or “release from liability” where the French notion of force majeure
has prevailed. This, however, does not exactly pertain to the French force ma-
jeure or other national doctrine. In English law, this notion has a rather artistic
name, the Acts of God and Kings’ Enemies.

5. Any contract obliges the parties to keep the promise within. Suppli-
ers and customers want to see civil agreements successfully performed, for
example. External circumstances, however, could make the performance
impossible or entirely change the financial accounts of the parties involved.
A typical clause on Force Majeure provides for the grounds of release from
liability in cases where performance is, in fact, impossible. On the other
hand, the clause rebus sic stantibus; that is, a change of circumstances, is
applied if the terms and conditions change to the extent that performance
is not impossible but extremely difficult for the party. Such a clause is ne-
cessary especially in consideration of large-scale and long-term contracts.
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During the implementation of such contracts, economic, political and fac-
tual conditions might change fundamentally within and make the project
unworkable. To solve this problem, the scope of private law pro-vides parti-
es with two formal alternatives in the formation of contracts. The first one
derives from the conditions of release from liability; the clause of Force
Majeure releases the party from contractual penalties and causes the sus-
pension of performance and the termination of the contract.

Clausula rebus sic stantibus, the clause on the change of circumstances,
provides for negotiations on adaptation of the contract; that is, a review of the
contract’s terms and conditions to allow the prolongation of its performance.

The International Chamber of Commerce confirmed the existence of both
clauses and recognised the importance of its implementation for any national
legal system. According to this organisation, the clause may appear directly in
the contract, if it is an international contract, or in a general reference within.

6. The International Chamber of Commerce has elaborated model princip-
les, under which a party will not bear the responsibility for non-performance of
any of his obligations, if he proves that:

- Such non-performance was caused by an impediment which is beyond the
reasonable control of that party;

~ He would not have been able to reasonably foresee and provide for the cir-
cumstances concerned or the consequences thereof at the time of conclusion of
the contract;

- He was not able to personally prevent or overcome such impediments or, at
least, their consequences.

Such impediments may be caused by the following events which include
but are not limited to:

a) international and civil wars, riots, revolutions, sabotage or piracy.

b) natural disasters, storm, cyclone, hurricane, earthquake, landslide, flood.

c) fires, explosions, destruction of factories and plants.

d) strike or boycott, any form of lockout, delay and suspension of works
happening in the undertaking of the party requesting the excuse.

e) acts of governments or any other acts of authority whether lawful or un-
lawful, impeding the performance of obligations assumed by the party under
the contract, unless the party has assumed this risk from the beginning.

Unless otherwise provided for by the contract, Force Majeure impediments
do not cover the unavailability of permits, licenses or exit visas or a necessary
permission forthe per formance of a contract to beissued by the state authorities
of the party which claims to be released from liability. Under the practice of the
International Chamber of Commerce, Force Majeuredoesnotapplyinsuchcases.
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7. At times, the performance of an obligation, physically or legally, might beco-
me impossible independently from the party’s will. If an earthquake, for exam-
ple, has destroyed a factory where goods were being produced, it then beco-
mes physically impossible to perform the obligations of the contract within the
time frame assumed or it can be that the performance becomes legally impos-
sible if a decree on the prohibition of export is adopted after the conclusion of
the contract. Such cases may be covered under one general impossibility; that
is, the notion of Force Majeure.

Unlike Force Majeure, performing obligations means that it is sometimes
necessary to overcome the occurred impediments imposing an additional bur-
den upon one of the parties. In the case of a long-term contract on the supply
of oil at fixed prices, for another example, and in light of a continuous increase
in the prices which is financially destructive for the supplier, the party may re-
fer to a hardship clause as grounds for justifying the non-performance in civil

circulation in such circumstances in that it is a violation of the principle of equ-
ivalence.

8. Article 398 of the Civil Code of Georgia stipulates an adjustment of the
contract to changed circumstances: “1) If the circumstances that constituted
the grounds for execution of the contract have evidently changed after executi-
on of the contract and the parties, had they taken these changes into account,
would not have executed the contract or would have executed it with diffe-
rent contents, then it may be demanded to adjust the contract to the changed
circumstances. Otherwise, taking into account the individual circumstances, a
party to the contract may not be required to strictly observe the unchanged
contract. 2) It is the same as a change in circumstances when the understan-
dings, which constituted the grounds for execution of the contract, have turned
out to be incorrect. 3) In the first instance, the parties should try to adapt the
contract to the changed circumstances. If such adaptation is impossible, or if
the other party does not agree to it, the party whose interest has been harmed
may then repudiate the contract”,

In addition, a further significant aspect of the Georgian Civil Code is the spe-
cial regulation on repudiation of a long-term relationship of obligation (Article
399). Any party to the contract may, on legitimate grounds, repudiate a long-
term relationship of obligation without observing the time period fixed for the
termination of the contract. The grounds are legitimate when, taking into ac-
count the specific situation — including Force Majeure and the mutual interests
of the parties — the party seeking to terminate the contract cannot be obliged
to continue the contractual relationship until the lapse of the agreed period of
time or until the expiration of the period of time fixed for the termination of

the contract.
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9. In our opinion, private law is more dynamically resourceful than public
law where statics, prevail over dynamics. This is also significantly conditioned
by the fact that private law consists of discretionary rules whereas public law
has peremptory rules. Despite such an inequality, it should be mentioned the
problem related to the need of adjustment to a changed social relationship
exists in both fields of law. Public law has tried to compensate for the lack of
formal principles of adjustment to changed circumstances by developing jud-
ge-made law.

On the other hand, we think that the development of “judge-made law”
was strongly inspired by the imperative nature of public law with its strictness
and firmness of rules and its clarity compared to the flexibility of private law.
Presumably, and for this reason, public law has paved the way to “judge-made
law”.

A further theory could be added to the plethora of theories regarding the
separation of public and private laws: in private law, the balance of dynamicity
exceeds a static character whereas a static character and absolute clarity signi-
ficantly exceeds dynamicity in public law. Compared to public law, private law
has more resources to adjust to changed social and legal relationships. The set
of legal tools includes, besides the discretionary rules, all of the institutions:
Force Majeure and Clausula rebus sic stantibus and the adjustment to changed
circumstances as well as the presumption of a violation of long-term contracts
which allows the solution of the problem without legislative changes. On the
other hand, the scope of public law, in terms of adjustment to changed relati-
ons and overcoming the barriers encountered in the protection of legitimate
interests, is rather small and problematic. In this regard, it could be said that
the solution of its permanent “backwardness” falls mostly within the concept
of “judge-made law”.

10. The matter of the “dynamicity” and “static nature” of law is not an alter-
native but a proper combination of these elements. Both are necessary to solve
the missions of the law: flexibility and extent and to meet the requirements
caused by historical changes and social conditions. There is a need for clarity
in order to create more or less of a permanence under the stabilising influence
which can protect the public against permanent, unforeseen and uncontrol-
lable changes. These elements should be combined in order to achieve the set
goals. Stability should not become a barrier where manoeuvring and progress
is necessary so as to avoid any progress falling out of the legal regulation fra-
mework. Dynamicity should not degrade and eliminate the clarity capable of
becoming a stabilising influence otherwise the task to create a legal basis of so-
cial coexistence will fail. A change of legal rules becomes necessary only if their
extent and flexibility prevents the solution of the set task.
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11. According to Konrad Hesse, one of the great Constitutionalists, the mo-
re precisely and comprehensively the constitution is objectively regulated, the
more often and rapidly is the change of a constitution needed. “Amendments
to a Constitution” shall be understood as a modification of the text of a con-
stitution. “Violation of a Constitution;” that is, the derogation from the text
of a constitution, should be distinguished in certain cases from “constitutional
derogations” which refers not to the modification of the text, as such, becau-
se it remains unchanged, but to the concrete definition of constitutional rules
which, having the extent and flexibility of many constitutional provisions, may
lead in changed circumstances to different consequences and, therefore, faci-
litate “derogations.”

The problem of amendment of a constitution becomes actual where the
possibilities of “constitutional derogations” are exhausted. If constitutional
amendments are complicated, and there is only a restricted possibility for de-
rogations, then we can speak about the static character of a constitution. Mo-
reover, if the contents of a constitutional rule are prescribed explicitly, then itis
difficult for the constitution to fulfil its tasks in the historical reality of social life.
The situation is no better when a constitution, in which derogations take place
only in rare cases, can be amended at any time and without any complications;
that is, when it is “flexible.” Such a decision, however, allows the possibility to
quickly adapt to the uniqueness of the text of a constitution although the con-
stitution, serving as the main legal basis of social existence, will fail to fulfil its
tasks because of significantly losing the stabilising influence.

On the other hand, if the text allows for a certain freedom of constitutional
“derogation” but the amendment of constitution is complicated, then it meets
the idea and goals of a constitution. Such a decision means that there is some
flexibility and stability at the same time which allows the constitution to pro-
perly implement the function of a stabilising influence and a reflection of occur-
ring differences throughout the whole country.12

12. Throughout its two hundred years of history, the US Constitution has
undergone twenty-six amendments. What is the secret of the stability and
permanence of this constitution? In this regard, the role of the US Supreme
Court in the US legal system should be analysed: the constitutional doc-
trines of the Supreme Court became the Constitution of the USA. Nothing
amongst the fields of American law is so much the product of the Supreme
Court’s legislation as is the constitutional law and the Supreme Court’s |e-
gislating function is more effectively and extensively implemented in the
field of constitutional rules which, by means of court decisions, systemati-

172 (Hesse, Fundamentals of German Constitutional Law (in Russian), 1985, 123),
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cally adjusts to changing political and economic conditions.

On the other hand, the mechanism of amendment of any rule, including
the constitutional one which is formally established in the constitution itself, by
its actual meaning falls behind the Supreme Court’s legislation both in German
law and American constitutional law. The major part of the actual constitution
is the result of the work of a judicial authority. We can prove that all constitu-
tional amendments taken together, as well as legislative changes, have failed
to make an exhaustive and multilateral influence on the US legal system when
compared to the constitutional doctrines of the Supreme Court. According to
the Chief Justice Hughes, “We are under a Constitution, but the Constitution is
what the judges say it is”.

13. The special role of the Supreme Court in the field of constitutional le-
gislating is conditioned not only by its unique governmental authorities but,
for the most part, also by the characteristics of the US Constitution of 1787.
This document bears the nature of political compromise and is small in size
and laconic in wording. It reflects the ideas of “social contract” and “separation
of powers” of the 18th century as well as a quite unclear legal language which
was typical of that time. American statesmen say that “the Constitution stands
between the most incompatible, vague and incomplete statutes. Due to a lack
of clarity, it is more a political than a legal document”.

This very incompleteness and legal uncertainty of important provisions of
the US Constitution, apparently, is a very convenient feature which has condi-
tioned its adaptation, feasibility and sustainability. Today it is the oldest of all
existing constitutions thereby establishing the cult of the constitution which
has become the Bible of American society and a national political symbol. This
has also been supported by the Supreme Court. The Chief Justice, Warren, sta-
ted: “Any nation must have conscience, the American nation’s conscience is its
Constitution and the Supreme Court protects it”. Ultimately, the main reason
for the stability of the US Constitution is its instability. Americans proudly say
that in the history of civilisation, it is only the Bible, the Koran, the Digestae,
and the US Constitution where each rule within became the subject of univer-
sal discussion and interpretation.

14. Today, judge-made law has become not only the law of the Anglo-Ame-
rican common law countries but an integral part of entire legal theory. Its con-
cept, however, continues to be the subject of heated debates about which a
whole line of theories and trends have developed.

Nevertheless, what exactly is “judge-made law?" In the most general
terms possible, the subject of this concept is the court’s function to legis-
late. Its immediate goal, however, is not so much to show the role of court
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practice in the historical formation of legal systems, the mechanism of case
application and the impact of court practice on the legislature but, rather,
to overcome the general principle of “judge obeys the statute.” The suppor-
ters of this concept consider that it is the judge, and not the legislator, who
most perfectly communicates the law and, as such, requires a significant
expansion of his terms of reference. This means, namely, authorising the
judge to decide the case "against the statute” (contra legem) and to under-
take the leading role in the field of legislation. Along with increasing the ro-
le of legislature in Anglo-American countries, the definition of “judge-made
law,” formerly related to the case system, is now applied more in regards
to the specific case as grounds for a potential refusal on the application of
the statute.

In continental law countries, the critique about statute and dogmatics has
reached its zenith where the old perception of the judge has been abandoned
and where the judge is now regarded as a “social architecture” because only he
is able to speedily and explicitly decide legal problems created by our complica-
ted industrialised and fast-paced society.

15. The predecessor of the idea of “judge-made law” could be considered
to be the theory of the “freedom of discretion of judges” which originated at
the end of the 19th century in the situation of sociological jurisprudence. To-
gether with the similarity of the “freedom of discretion of judges” and “jud-
ge-made law", however, there are differences, too. The requirements of “jud-
ge-made law” become more and more radical with the scope of its application
having significantly expanded at present time.

The efforts “to tie the hands” of judges have become incompatible with
rapidly changing social relationships and the need for their regulation. Consi-
dering the growth pace of legislatures, however, as, for exam ple, in Germany
where each Parliamentary Legislature adopts 400-500 new statutes, a strange
picture appears. The activation of a legislator’s action is accompanied by the
conflict of the statute and the judge wherein there is an intention to turn the
judge into a leader of social development; that is, the real lawmaker.

The success of the concept of “judge-made law” is significantly conditioned
by the legislature itself:

a) covering a large amount of flexible rules and notions which allows for
miscellaneous judgment and interpretation. b) adoption of certain compromise
statutes (which reflects parliamentary political powers), almost always could be
understood and specified at the judges’ discretion. c) increase of legislature in
number leading to its “inflation” to some extent and disallowing judicial mano-
euvring. Supreme judicial bodies will firmly establish the way of “judge-made
law”. The German Federal Constitutional Court states that it will guide, along
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with the Constitution, with supra-legal principles with other systems of German
justice having followed this example.

16. There are scholars who discuss the existence of “judge-made” law, not
in opposition to the statute and lawmaker, but as an immanent requirement
for the feasibility of positive law. Without the active lawmaking role of a judge,
a country’s legal system would become stagnated and fail to develop properly.
Legislative law does not at all exclude the “judge-made” one. On the contrary,
it needs “judge-made law” in order not to solidify (Haudte, Naturrecht, Richter-
recht, Gesetzesrecht, 1974, 123).

Leon Duge, the famous French Constitutionalist, said: “I belong to ones who
think that law is only siightly a creation of a lawmaker; positive statutes, strin-
gent texts of codes may remain untouched: by force of subjects, by influence of
facts, by practical requirements, new legal institutions continuously originate”.
The law texts remain but they lose their power and life as a result of some scho-
lars or a new interpretation which give them a degree and impartance which
they did not have when they were drafted by the legislator. The legislator is no
longer the only and dominant maker of law. 1

17. Where does the “judge-made law" find its use in the interpretation of a
statute or in the laying down of a new rule? Both approaches have supporters
and critics. Hale said that court judgements have a considerable weight and
authority in the declaration of a law, especially if they coincide with previous
judgements. They do not, however, create their own law because they “are less
than law.” Law is independent from judicial manifestation. '

The American scholar, Soper, noted that legislators lay down the law
and judges “find” it. The judicial reading of a statute becomes a precedent
but only a so-called “precedence of interpretation.” Precedence of inter-
pretation is different because it is based upon the statutes. Precedents of
interpretation can fundamentally change the contents of statutory law with
a possibility for the contents of statute and the contents taken by judges to
become very different. This opinion is justified by the English scholar, Wal-
ker, who stated that: “Legislature as a source of law is in a less favourable
situation because a Parliamentary Act needs judicial interpretation which
then becomes a court case. Therefore, things would become easier if parli-
amentary legislature would be considered as a source of law superior than
precedence”. 17

Currently, the supporters of positivism acknowledge the fact of “judge-ma-
17 (puge, General Transformations of Civil Law since the Cade of Napoleon (in Russian),
1910, 33).

17 (Hale, The History of the Common Law in England, 1971, 207).
175 (Walker, The English Judicial System (in Russian), 1980, 112}
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de law." Case law is law consisting of rules and principles laid down and applied
by judges whilst making decisions.

The school of analytical positivism acknowledges the court case as a source
of law whereas the supporters of sociological trend intend to make the enti-
re law one of being “judgemade”. It is analytical positivism which prevails in
Anglo-Saxon law whereas it is sociological positivism in the USA.

18. Naturally, “judge-made law” is not acknowledged on a legislative
level. Following the example of the famous rule within the Swiss Civil Code
that stipulates that in the absence of an applicable legal provision, the jud-
ge shall not be allowed to refuse the case and shall decide it according to
the rule which he would establish as a legislator, this provision may beco-
me disputable as well. Only the Constitution of India stipulates that judge-
ments of the Supreme Court are binding. Before 1966, the English House of
Lords was also attached to its past judgements but, since its abolishment,
the English practice did not develop in favour of precedents. in Canada, one
part of surveyed judges thinks that the principle of judicial precedent is a

legal provision whilst others believe that it is a custom or conventional rule
established by the law.

19. Roman law directly affected the establishment of the continental legal
system (Roman-German law) unlike the common law (English law). This provi-
sion needs to be specified. However paradoxical it may be, the technique deve-
loped by English judges is close to the instruments of Roman law. According to
Zweigert'Kdtz, “Lawyers of both common and Roman law avoid generalisations
and, if possible, nations, too. Their method is an active casuistry. They move
from one particular case to another and try to establish an effective mechanism
of regulation for each of them”.

English lawyers note that the English judge intuitively came to the Roman
law techniques a hundred years ago. “Active casuistry” influenced the charac-
teristics of the “common law” system. Herein, this refers to legal continuity, the
characteristics of the notion of the rule, the structure of law and the system of
sources.

Although declaring itself a successor of Roman law traditions, the Roman-
German law still denied “the active casuistry” and accepted the rule of law. It
recognised, then, the concept res judicata according to which a court judge-
ment is binding only for parties to the case.

20. The whole system of law should be seen in the light of the principle of
equity. The compulsory correlator of this principle is some uncertainty of its ru-
les. It is not always possible to find a solution of individual cases in it such as, for
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example, when determining the sentence in criminal law, the civil law solution
often depends on judge’s discretion.

The following civil-political prerequisite served as basis for the famous Ger-
man Civil Code.

The authors of the Code outlined three principles:

a) The statute should be impartial.

b) The statute should strive to achieve material and not formal truth.

c) The statute should give a wide scope to judicial discretion so it is possible
to define parties’ relations on a fair basis.

This new trend reflected in the third principle prevailed throughout the en-
tire legal atmosphere and became a kind of communis opinion and re-evalua-
ted old doctrines and principles.

In a spiritual world, factual victory is sometimes not enough and the winner
often wants to justify himself and theoretically substantiate the success. This
need was felt by the new theory on the role of judges wherein numerous ob-
servations were made to justify themselves theoretically.

21. However far the sceptical attitude towards the statute and interest of a
judge’s particular legislative activity goes, it is clearly impossible to free a judge
from the clear and definite rules of the statute. If the idea of the law does not
cause doubts, then the judge can only obey even if this idea significantly con-
flicts with the judge’s opinion on impartiality or reasonableness. “If we allow a
judicial review of the statute,” said Gény, a prominent French theorist, “it me-
ans the legalisation of legal anarchy”. }®

The judge’s role of legislative activity applies to cases wherein the statute
neither directly specifies nor provides for a lawmaking rule and where, for this
reason, there is a need for filling the gap of the missing will of the legislator. The
topic of scientific research becomes the subject of finding the best method of
filling such a gap; that is, the issue of a more reasonable method of interpre-
tation.

22. If the legislator is unable to follow the development of social relations,
there is an urgent need to involve a judge as a living regulator and to give him
discretion but it should not be a totally free, absolute and independent judici-
al subjectivism. Such subjectivism would come into conflict with the objective
legal order. For a logical judgement and substantiation, the judge should guide
with rules not from himself but with those existing independently from the out-
side and with absolutely objective sources.

The absolute majority of researchers consider that the statute enjoys a do-
minant position herein even though it is not able to individually provide for

176. (Gény, Méthode de interprétation et source en droit priceé positif, Paris, 1899)
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every case. The statue is merely an initiative of a competent authority providing
for the trend and general guidance for what to do and how it should be done.

The meaning of guidance should not be overwhelming as in the case of
prevailing doctrine. Statutes always speak generally and do not take account of
innumerable clauses which we have to fill through other ways and means. The
prevailing doctrine for the solution of this problem required the true will of a
legislator as much as it can be achieved by the well-known techniques of the
interpretation of legal provisions.

23, According to Gény, the main methodological mistake is hidden exactly here-
in. The statute itself as an authoritative guidance is the conclusion of a competent
government which is the supreme source of all statutes and laws — of the nature of
subjects, the “nature des choses,” according to which a substantive legal system is
another arrangement — with the supreme nature of subjects consisting of rational
principles and having a stable moral meaning. With an absolute impartiality bin-
ding for a legislator, it is binding for the judge, as well where the gaps of substantive
sources force them to create the law themselves. To define the nature of these
subjects, the judge needs to have a broad background of knowledge and perform
tremendous intellectual work in each particular case. Besides analysing the facts,
like a legislator, he must carefully analyse the essence of the social events he is
facing and identify the interests and the statutes on their probable harmony. The
waork is extremely difficult but there is support for the judge as appears in tradition
and authority; that is court practice and jurisprudence.””

24. Lambert, another researcher in this field, believes that one should base him-
self upon comparative law, not natural law, for the method of interpretation of a
statute and base himself also on the laws of modern cultural states in equal soci-
al and economic conditions. In this respect, it is important to study related legal
systems which will show the creators of national law the opportunities which, in
other countries, regulate one and the same legal problem. The most useful exam-
ples from within these opportunities will be received naturally and cause a general
internationalisation of law. In this way, an international general civil code could be
developed which could become a common and impartial source of development of
any national law through either legislature or interpretation. 18

25. Saleilles criticises natural law and believes that the judge will be left with
only pure subjective judgment and individual opinions about justice and morality
in search of a solution. It would be wilful, and we should be afraid of wilful inter-
pretation of a statute, if judges base their decision upon their own opinions about

177 (Gény, Méthode de interprétation et source en droit priceé positif, 1899, 290)
1% (Lambert, La Function du Droit Civil Comparé, Paris, 1903, 178)
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justice, morality and religion. In this case, we will have a judge who is an agent of
social anarchy.

The free interpretation and wide authority that we require from judges is
permissible only if it can give some objective grounds for such interpretation.

Imperative elements that a judge must use and seek should necessarily ha-
ve an objective reality independent from the subjective cognition of those who
use it. Such objective elements, in the opinion of Saleilles, could be sought by
purely positive ways in the following three fields: legislative analogy, public le-
gal awareness and comparative law.*"?

26. Legislative analogy tries to find the basis for judicial evolution by estab-
lishing the legislator’s true or possible will. Comparative jurisprudence is also
of great importance. One and the same legal ideas originate almost similarly
amongst all peoples being on equal economic and social development levels. The-
se ideas might not be as sophisticated and established in one nation as they would
be in another. By taking the foreign legislation into consideration, the judge would
merely supplement the ideas of its own domestic legislation.

The third and most important guide for judges should be the public legal con-
science. Social life is permanently evolving and social conditions are changing and,
simultaneously, so do the views of those who are especially interested in maintai-
ning the status quo. ldeas do their work and nathing, even the interests conflicting
with them, can stop their movement. Gradually, the attempts of compromise and
tolerance appear, even by masters of the situation, or dissatisfaction will result.
This is how a new legal conscience originates and establishes itself and where the
role of the judge first appears. There are those who are ready to compromise and
those who oppose new ideas, merely following the lead of others, even amongst
the objectors of the future system. The noble and social role of a judge should be to
seize this opportunity, to realise that the conditions have matured for changes and
to initiate these matured changes (consiliateur social).

The judge will convert what was the ideal of the minority into an ultimate cus-
tom with such careful attempts helping to adapt new social conditions to life wit-
hout radical transformation and turning the law, in the hands of a judge, into an
instrument of social progress. 1°

27. The German, Rudolf Stammler, joined the dispute regarding role of jud-
ge'’s lawmaking activity. According to him, the doctrine of judicial margin of
appreciation shall not mean purely personal and subjective appreciation. The
law applies to its subordinates, it strives to stipulate their behaviour within the
well-known order of coexistence, it seeks how to make an individual's behavi-

our dependant on a third person’s potential decisions based on his subjective,
7% (Saleilles, De la Declaration de Volonte, 1919, 109)
1% (Saleilles, De la Declaration de Volonte, 1919, 286)
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discretionary opinion. Would it mean the same as the famous Arab proverb:
“A Christian will understand the Islamic law on the way back from the court”.
Would it mean to require the subordinates “to behave the way the judge wo-
uld later decide appropriate?” (Stammler, Die Lehre von dem richtigen Rechte,
1902, 161).

Stammler, unlike another French scholar, also tried to pave a new, personal
way with his guide being the idea of law of equity. Law is nothing else but an at-
tempt to regulate coexistence according to a social ideal. This social ideal was a
supreme source and a determinant of the work of both a legislator and a judge
and he should draw the norms for his decision from this reality. A social ideal
can only be a society where each person is considered an end in himself with
a society characterised as a community of free willed persons or Gemeinschaft
der freiwollenden Menschen.

28, The dispute was coloured by the involvement of Ehrlich who believed
that a judge’s discretionary lawmaking (Rechtsfindung) is inevitable and even
theoretically absolutely legitimate. The proverbial Achilles’ heel of this questi-
on is to ask where the guarantees are that this discretionary lawmaking would not
turn into self-will and judicial anarchy or judicial tyranny. Ehrlich’s answer to this is
brief and laconic: there are none and cannot be any other guarantees of justice but
a judge’s personality. Since the centre of gravity of jurisdiction has been artificially
moved to legislature, it became possible to popularise the opinion that a judge is
required to have the degree of intellectuality and moral power which greatly exce-
ed the normal level for the fulfilment of his judicial tasks. Not everyone succeeded
in achieving this level or showing in practice the ability to comprehend the most
difficult paragraphs. The principles of instances and that of collectivity totally des-
troy the individuality.'®!

Personality has always left a mark on the judiciary and at all times was influen-
ced by contemporary social, political and cultural movements. The only point is not
to regard this fact as wrong _even unavoidable _but that we should welcome and
try to understand that the person who happened to have this role should deserve
it. The problem of free lawmaking, then, is the problem not of substantive law but
the problem of selection of judges; that is, of a judicial system which should ensure
to open the way to strong persons.'®

29. There are two types of interpretation; namely, interpretation pare les princi-
pes and interpretation les precedents. The first, the traditional method of interpre-
tation, originated where the legal opinion emerged from Roman law. It reflects the
idea of the supremacy of the statute and derives from its will and principles which

18! (Ehrlich, Freie Rechtsfindung und freie Rechtswissenschaft, 1903, 125)
182 (Ehrlich, Freie Rechtsfindung und freie Rechtswissenschaft, 1903, 30)
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ultimately facilitates a stagnation of law and day-by-day increases the gap between
the law and contemporary needs.

After some time, of course, the outdated statute can be annulled or amended
by a new legislative act and the outdated code can be revised. In this way, however,
legal development will not proceed consistently and in a stable manner but will be
marked with periodic jumps and certain obstacles within. '

The second type is the free method of interpretation which greatly appreciates
the continuity of social evolution directly as it constantly affects daily life. Herein,
courts will find better and quicker methods to meet the needs of legal life, they will
relieve and accelerate the process of legal development and become the factor of
social progress. In this regard, Roman law has made a chilling effect on the legal de-
velopment of continental Europe whose legislature always falls behind.

Over-certainty and firmness of law often becomes the source of unfair decisi-
ons. Even Plato compared the statute to a stubborn man not allowing anyone to ask
him something or to have anything done against him.'®

30. The most vivid denial of all the objections of a judge’s lawmaking role is the
Anglo-Saxon system of legal sources where we see the absolutely perfect organi-
sation of law and full legal welfare. This system significantly differs from the conti-
nental system where the main source of law is not the statute but common law
which is customary law with a completely different essence. The main source
of law is the rules formulated by court practice. The first characteristic of Anglo-
Saxon law, then, is its casuistic nature, the second is what a judge acquires in
this regard and the third is the auxiliary role of the statute because the law and
order exists independently from and without the statute.

The law system applicable in continental Europe, as a consequence, is not
the only system known to contemporary law and order. The continental system
is the direct outcome of the past and of worshipping the statute which was the
result of absolutism, on one hand, and of revolution, on the other. It can be
said, perhaps, that this system is not at all an integral part of a modern rule-
of-law state. The law aims at strengthening social conditions but it needs room
for dynamics and for something irrational in order to make for a strong law
system. Such can be the static formulas of dynamics and rationalistic formulas
of something irrational. The principle clausula rebus sic stantibus is one of such
formulas of dynamics in the law system.

31. Since the statute is the main source of law, it provokes a strengthening
of case-law positions because legislature needs to be modernised and a stable
application of law established.

18 (Lambert, La Function du Droit Civil Comparé, Paris, 1903, 812)
'™ (Plato, Politicus, 294)
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We should forget the belief about a perfect legislature. The pace of legislati-
ve drafting can never catch up with the pace of organically changing life. In such
a situation, nothing else remains but to expand a judge’s role and to accept this
role which belongs to him but which had been strongly rejected and covered
with all kinds of methods for a very long time.

The founder of the psychological school of law, Leon Petrazycki, has an ori-
ginal view of the role of court practice in the law system. Court practice should
sometimes, and necessarily so, acquire the meaning of normative fact in the
human mind. In other words, there are legal feelings, including legal duties and
rights, by making a reference that such is the court practice and that this is for-
merly how courts had “always” decided the relevant issues or, as well, that this
is how the Supreme Court had defined many issues. A special type of positive
law, then, appears which cannot be found in court decisions but in the minds
of those who feel these decisions as imperative-attributive ideas through nor-
mative facts. In other words, it is where the contemporary science of law does
not look for justice.'®

32. The Russian scholar, Muromtsey, and the German, Bulov, named the
idea of compliance of all court decisions with statutes as purely fiction from
where the crisis of a doctrine of statute as of main source of law begins as early
as 1880. A judge formulates and applies the law, not demonstrated as a statute
but existing in the society, and the appropriateness of his decision in this case
does not at all mean the compliance of the decision with the statute.

Law and order is nothing without an intelligent, observable, eager judge.
So said Ramph. This doctrine replaced the other doctrine regarding a judge’s
passive role and artistically expressed by Bacon who stated: “Optima Lex qude
minimum judici relinquit; Optimus judex, qui minimum sibi” or “That law is the
best which leaves the least discretion to the judge. He is the best judge who
relies as little as possible on his own discretion”.

Law and statute are not equivalent notions and it is not right to think of law
as an abstract statute which adopts mathematically accurate decisions for all
predictable occasions. Law is an actual living element of justice as understood
and implemented by people in a particular period of time. Justice is directly
linked with a specific life and morality with a judge’s decision having to demon-
strate the moral and legal conscientiousness of that period.

33. If A took a ten-year loan from B, we can ask the question whether or not
it is necessary for the court to make reference to the relevant articles of the
Civil Code in order to adopt a decision in favour of B to be repaid by A. Even if

185 (Petrazycki, Common Law Theory in View of Moral Theory (in Russian), 1910, Vol.
2,334)
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the statute had lacked such a rule, the decision would still be made in this way
with the judge having to acknowledge the legal relationship between A and B
in spite of how hard he might try to make his argument one way or another. It
does not matter whether or not he makes reference to particular civil law rules,

Reinach has established a special theory on the certainty and clarity of legal
truth as serving as grounds for civil law. In other words, it is necessary to deve-
lop the system of the certainty of legal truths independently from any positive
rules.!®

34. According to Krabbe, the essence of positive rules becomes obvious not
otherwise and no later than in the process of their application. Every statute
becomes exposed through commentary and explanation which might derive
from an absolutely different basis. Often, even if the statute is available in a
written text, objective law is as clarified for the parties as in the case of general
unwritten rule.*®

Krabbe's argumentation, however, that the essence of legal rules becomes
obvious only in the process of their application, is questionable. Such an under-
standing is wrong and entirely denies the principles of legal certainty and pre-
dictability which, clearly, are very important. The idea forgets that legal entities
shall predict the requirements of legal rules which are their own rights and ba-
sis of their liability. When signing a contract, for example, parties preliminarily
analyse their own positions. Some legal relationships might exhaust themsel-
ves without arriving before the court at all. The prospects of “judge-made law"”
do not at all mean the predictability of legal rules and elimination of their fir-
mness. By specifying and supplementing the general rules of statute case-law,
its elements are strengthened even more.

35. Many different types of legal positivism have been established throug-
hout the two thousand year history of the notion of law. Only the key elements
of this notion could be summarised here. The general thesis of all theories of
positivistic law states that there is no necessary link between the law and mo-
ral, “Law” herein means positive law and moral is what is traditionally called a
“natural law,” “reasonable law” or “justice.” Consequently, a positivistic the-
sis could be that any subject matter, even clearly conflicting the fundamental
principles of justice, may become law. The postulate, which corresponds this
thesis, is that on the basis of the accuracy of linguistic terms, there should be
a distinction between the law as it exists and the law as it should have been.
The positivistic notion of law is limited to law as it exists. In other words, the
applicable law, whereas material correctness of a rule or set of rules as an ele-

185 (Reinach, Die apriorische Grundlagen des biirgerlichen Rechts, Berlin, 1914, 254)
187 (Krabbe, Die moderne Staatsidee, Hague, 1923, 43)
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ment of definition, is taken out of context. The positivist theories use two main
elements for the definition of the notion of law: firstly, there is authoritarian
legitimacy and, secondly, the social effectiveness of a rule or system of rules.

In debates against the positivistic notion of law, the argument of injustice,
about the rules and system of rules which are so unjust that their legal validity
and legal character must be denied, is the one most used. From the history of
legal philosophy, this argument is renown in its various forms such as, for exam-
ple, the argument of tyranny and lex corupta. Its topicality in modern times is
thanks to recent totalitarian dictatorships, especially distortions of law occur-
ring in the German “Third Reich.” Consequently, it could be called the argument
of distortion or totalitarianism.

Pursuant to the formula of Gustav Radbruch, the conflict between positive
law and justice is solved the following way: positive law, especially the state
statute, takes priority even if its contents are unjust “unless the conflict of the
statute with justice reaches to the point of unbearability that the statute as “an
unjust law” denies justice” (Radbruch, Rechtsphilosophie, Heidelberg, 1973,
338-350). Radbruch takes the criteria of justice from the traditions of human
and civil rights and, first of all, from the principle of equality.

According to Kriele, the necessary link between legal obligation and moral
obligation is that the implementation of positive law is an obligation if the law
generally and principally takes account of morality.?®®

36. The German Federal Supreme Court and the Federal Constitutional Co-
urt have used the Radbruchian formulz in many fundamental decisions. The
decision of Federal Court of 1968, for example, on citizenship regarding validity
of law, namely the legal character of No 11 enactment of the Statute on Citizen-
ship of 25 Novemnber 1941, under which the immigrant Jews on racial grounds
were deprived of German citizenship. The 1-3 thesis of motivational part of this
decision is as follows:

1) The rules of national-socialist “law” might be refused the legal validity if
they contradict the fundamental principles of justice so clearly that judge who
should have applied them or who wanted to acknowledge their legal consequ-
ence, deems them as injustice and not as law;

2) The debate about justice in the 11th enactment has become so unbea-
rable that it should have been deemed null and void from the beginning-

3) Injustice once legalised, clearly violating the fundamental principles of
law, will never become law because it was applied or protected.

37. Ralf Dreier, a contemporary researcher of the notion of law, states: “I ba-
se on thesis that dogmatics of law is the discipline primarily oriented on judges

152 (Kriele, Recht und praktische Vernunft, 1979, Kap. 5)
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and consequently theory of law must develop a notion of law oriented prima-
rily on judges”.®®

Every judge has a more or less clear notion of the law. The task of the theory
of law is to understand and examine this notion of law. For a judge, law is a set
of rules according to which he decides cases. It means that a judge’s legal noti-
on is not empirical but a normative one. It stipulates criteria that a judge uses
to identify the rules as such which, in the legal system that the judge follows,
are applied legally and, consequently, are legally binding. At the same time, the
judge is not aware of a distinction between the law as it exists and the one as
it should be. In other words, the notion of law in a judge’s understanding is the
legally applicable legal notion which, for judges as well as for all lawyers, in ge-
neral lies in legal validity. As Kelzen said, “specific availability of rule,” “existing
law," “positive law” and “legally valid law" are synonyms in legal terms.

Positivistic strategy states that the judge is authorised for moral self-asses-
sment in unclear situations of positive law. The strategy of principles says that
even in this field, at least in a broader sense, the judge is limited to legally ap-
plicable principles. It is interesting to see how the values and goals should be
named on which the judges are oriented; that is, moral or law. The theory of
principles confirms that and how the legal substantiation is possible even in the
heaviest cases.

It is opposed by “the theary of valuating order” which requires the incre-
asing scope of a judge’s self assessment and adaptation of legal structures to
them. The key argument used against the theory of “valuating order” states
that the flexibility of law related with this theory will lead to the deprivation of
the principle of rule of law and state independence and movement of over-aut-
horisation to the courts in the system of the separation of powers.

Finally, Dreier tries to find a golden mean and constructs the notion of law
by integrating the elements of autharitarian legitimacy, social effectiveness and
ethics into one system.

Law is the combination of rules belonging to the system of rules organised
on the state level or between states because it is socially effective, wholly and
fully, and expresses the minimum of ethical justification or justifiability as well
as the set of rules laid down in accordance with the order of this system beca-
use they themselves express the minimum of social effectiveness and chances
of effectiveness and ethical justification and or the minimum of justifiability
(Reiner, Notion of Law, Samartali 1995, 1-2).

38. The elements of Dreier’s notion, in our opinion, are more clearly con-
tained in the common law. English Law by the resource of considering its so-

18 (This postulate deserves a similar comment to that expressed about Krabbe,
G.G.)
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cial effectiveness, its adaptation to changed circumstances and legal rules in
the light of moral and law, exceeds the system of continental law. The English
system compensates for the problem of legitimacy and predictability of law by
other factors instead of the statute. Specific cases do not differ from statutes in
terms of their firmness and even by the periods of application. Consequently,
the process of merging successful elements of these two main legal systems is
on going today.

The issue of a judge’s role and interpretation of statutes, as well as a major
part of legal policy issues, does not allow for the one common and final solution
for all times and all peoples. The solution of a problem always depends on spe-
cific conditions of circumstances. The more or less active role of a judge requi-
res the availability of certain conditions. These include, namely, special training
of judges leading to the uniform approach to solution of problems in practice
and the establishment of legal traditions and a high level of legal culture in the
country which ultimately lead the approximation of common legal conscious-
ness to the level of the legal consciousness of a judge.

As law historians observe, if such conditions are lacking, the statute’s claim
of monopoly in legislative activity finds useful conditions. Although the statute
does not manage to take the position of the only source of law, the judge’s role
in such cases is significantly modest and the statute is supplemented mainly
by orders and customs of administration rather than judge’s legislative acti-
vity. Even in such cases, however, and in general understanding, it will never
be possible to turn a judge into a passive instrument of a lawmaker without a
legislative role.
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PUBLIC LAW, PRIVATE LAW AND
COURT PRACTICE

1. Background

In all countries of the Romano-Germanic legal family, jurisprudence divides the fi-
elds of law into two major systems: public law and private law. Theorists often raise the
question of the criteria and idea of such a division. According to Rene David the practice
“grown” at the history lessons has not doubted its importance. Public and private laws
was differentiated by Roman law but its only purpose was to take public law from the
judicial field and pass it to laymen. Throughout many centuries the European continent
recognised only private law as law in general. The courts established and recognised
by states could carry out their activities or settle disputes impartially only in the field
of private law. There was no doubt that public interests and the interests of private in-
dividuals are not the same and can not be weighed in the same balance. From today's
standpoint it is hard to imagine how a state can not obey the law.

In practice there was raised a question — how to do in order to make judges to
settle the dispute between the state and private person impartially and indepen-
dently?

The Natural Law School broke the taboo laid on public law. Under its influence
it was declared that the relations between the governor and those who are gover-
ned, administration and private persons should be regulated by the law and courts
should be arranged in a way to enable them to adopt decisions in the name of the
state and at the same time be sufficiently independent of it.

Unlike Romano-Germanic law, Common law does not classify the legal sys-
tem into public and private fields. Its explanation is found in the historical deve-
lopment of English law. Common law, as distinct from local customs, emerged
as the law common to all England. It had not existed until 1066 when justice
was rendered by the assemblies of free men, called County or Hundred Courts,
by applying only local customary law. Within the scope of ecclesiastic jurisdic-
tion the Canon law common to all Christianity was applied. The creation of
Common law, an English law truly common to the whole of England, was to be
the exclusive work of the royal courts of justice. At the beginning, royal courts
had no general jurisdiction, so without en largement of its jurisdiction it was im-
possible to establish common law. On the other hand, the king tried to fortify his
influence and extend judicial power and so royal jurisdiction was enlarging and by
the end of Middle Ages became overpowering. All other courts practically lost me-
aning. Unlike on the Continent, the scope of royal jurisdiction was extended not
by bringing the local or County courts (which adjudicated private disputes) up to
its level. The royal courts in England enlarged their jurisdiction by developing the
basic idea that their intervention was justified in the interests of the crown and the
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kingdom. Due to this reason all cases submitted to royal courts were deemed as
public law disputes. In the end they acquired full jurisdiction. Courts adjudicating
the private law disputes gradually disappeared, and with them the idea of private
law disappeared in England.**°

The French conception of autonomy of administrative law is often considered to
be opposed to the Anglo-Saxon conception, according to which administration and its
representatives are subjected to the rules of common law. Dicey, a classical scholar of
English law explains this in general by the major principle of the English system. This is
the idea of dominance of law, which means that everyone irrespective of title and sta-
tus is subject to ordinary law applied by ordinary courts. Any preferential and special
treatment of a certain class, even of public officials, contradicts equality before the law
and obedience of one law. In Britain every official from the prime minister to tax col-
lector is subject to the same liability as an ordinary citizen. The idea of dominance of
law means that one law applies to the whole nation. Consequently, the French le droit
administratif is unclear for an Englishman. In France, like other continental countries,
state officials are subject not to common law but administrative law applied by admi-
nistrative institutions** However today such a contrast is not that rough and the trend
of separation of administrative elements is apparent in English law too.

2. Modern Meaning of Separation of Public and Private Laws

Georgian law like Romano-Germanic law is divided into public (jus publi-
cum) and private (jus privatum or jus civile) law-order. Public law comprises
constitutional, international, administrative and criminal laws as well as cus-
toms, taxation and procedure legislation. Traditionally civil and company law
fell within the scope of private law. Today such a division has retained its prac-
tical importance for the classification of legal facts and the identification of the
course of justice.

Private law disputes are adjudicated under civil proceedings on an adver-
sarial basis.

Public law disputes are adjudicated under administrative proceedings and
with inquisitional elements.

An administrative body has a special authority precisely prescribed by the
law whereas natural persons and legal persons of private law are entitled to
carry out any action not forbidden by the law. An administrative body is boun-
ded by the principle of observing legitimacy and state interests; the principle
of autonomy of will provided for by private law does not apply to it. Due to this
fundamental distinction, legal persons of public law can not be treated like pri-

1% David, Major Legal Systems in the World Today, Thilisi, 1993, 213. ‘Dicey, Basics of
English Constitutional Law, Moscow, 1907, 33,
151 Dicey, Basics of English Constitutional Law, Moscow, 1907, 33,
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vate persons under a common civil law regime. Thus it becomes necessary to
introduce special regime for the activity of legal persons of public law.

Administrative law is the law regulating the activity of administration.
According to prevailing viewpoint administrative law exists as far as the set of
these rules differ, in their essence, from the rules applied in the relations bet-
ween private persons. It is a fact that only private law can not cover the activity
of an administrative body and the related scope of relations. Thus, special laws
are found necessary. These include the necessity to define an administrative
body, regulate its prerogatives, which are held only by the legal persons of pub-
lic law, define the rules on public procurement and licensing. However, it might
also happen that private law becomes a rule in administrative relations where-
as special laws are an exception.

It could be said that in regulating public and private law relations Georgian
law also keeps such balance. Pursuant to Article 1 Il of the Administrative Pro-
cedure Code of Georgia unless the Cade stipulates otherwise, the provisions
of the Civil Procedure Code are applied in administrative proceedings. It is also
common to apply substantive rules of civil law and several institutions in admi-
nistrative relations.

Thus, according to popular opinion, administrative legal regulation in general is
not essentially something different but the set of exceptions in the regulation of le-
gal relations by private law. Nevertheless, due to numerous fundamental principles
and distinctions it could be concluded that administrative law is a specific branch
that is different from civil law. Administrative activity applies the means of “private
management” leading to the application of the rules of private law. In practice pri-
vate management is one of the types of implementation of administrative activity.
Administrative law comprises two fields: public and private law (i.e. a set of rules
of private law applied in public governance and which plays an auxiliary role in the
performance of a public task by the administration).

The 1958 French Constitution established the presumption according to
which any public activity bears an administrative character, unless there is
another regime (legislative, judicial) applicable to the type of activity concer-
ned. Consequently an administrative regime is a special regime regulating the
activity of the state and public legal persons.

Governance is the set of actions by the state and public legal entities, which
due to numerous specifications belong to the administrative regime.

Administrative law is the common law of public governance. The provision abo-
ut autonomy of administrative law in France was first distinctly formulated in the
1873 famous decision on the Blanko case. Although this decision meant only the
rules concerning the administration's liability, its wordings were applied to adminis-
trative law in general:

“Liability imposed on the state for the damage caused to private persons by the
employees of public service can not be regulated by the rules of the Civil Code re-
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gulating the relationships between private persons...”

Similarly the rules of the Civil Code on transactions can not be applied to ad-
ministrative contracts. The fundamental provision according to which “contracts
concluded lawfully take up the place of the laws for the persons concluding them”
is not applied to administrative contracts, which vice versa could be unilaterally
changed by the administration. The legal regime of the property being the part of
administration’s public sector is based upon specific principles (inalienability, im-
partibility) fundamentally different from the Civil Code rules regulating ownership.
An administrative body is not authorised to gift or otherwise dispose of property
in a discretionary manner, or to enjoy contractual autonomy. The whole theory of
executive decisions is unique and has no analogy in the private law.

The full autonomy of administrative law has many opponents. The administrati-
ve law judge Valine raises a doubt about the meaning of administrative law. When
an administrative law judge adjudicates in a dispute, the application of the rules of
private law codes and laws is more multilateral than administrative law itself: thus
the traditional understanding of the autonomy of administrative law, which is “ab-
solutely” different from private law, becomes arguable.

Vedel opposes this view. According to him the administrative regime — the com-
mon law regime of public governance - comprises the following key principles.

The first principle of separation of administrative and civil courts identifies the
scope of issues, which do not fall within the jurisdiction of a general civil court but
of the administrative law court;

The second principle concerns the specific regime of administrative acts. On the
one hand, the administration is entitled to adopt executive decisions i.e. to issue
normative acts leading to legal consequences without the consent of private per-
sons to whom they impose obligations. On the other hand, the administration has
special prerogatives in concluding contracts subject to the administrative regime.™

Thus administrative-law relations by nature fundamentally differ from pri-
vate-law relations. The rules of private law do not always cover administrative-
law relations and it is impossible to regulate them without special administrati-
ve legislation and procedures.

To differentiate between administrative and civil contracts the French court
practice elaborated two criteria: “objectives of public service” and “terms of
contract going beyond the framework of common law”. The existence of one of
these criteria is enough to deem contract as the public-law contract. Terms not
falling within the framework of common law are the clauses of the contract,
which in their nature are different and can not be introduced in a similar civil-
law-contract, such as the right to the unilateral termination of a contract, the
right to give instructions etc. The inclusion of such clauses may not be prohibi-
ted under civil rules but generally they are not met in private contracts.

The establishment of such an approach is observed in Georgian court practi-

*¥2Vedel, Administrative Law of France, Moscow, 1985, 205.
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ce. The Georgian Gas Transportation Company brought an action to the Panel of
the Civil, Entrepreneurial and Bankruptcy Cases of Thilisi District Court against the
Georgian Wholesale Electricity Market (GWEM) claiming payment of arrears and
compensation of damages caused by a breach of the contract. The Court Panel
considered the admissibility of the case and found that it fell within the jurisdiction
of the administrative court. Although GWEM is a legal person of private law, it is
granted with such authorities that are related only to the activity of administrative
bodies. For example, GWEM gives instructions which dispatch licensees are obliged
to fulfil; licensees and members of GWEM seek its consent on direct contracts and
supply information about such contracts according to the established rule. The Di-
rector General of GWEM within his competence issues individual legal acts and car-
ries out control over their enforcement. The Court Panel considered that the rule
of similar accountability is familiar only to the administrative proceeding and thus
the relationship between GWEM and licensees or direct customers can not be of a
private law nature because the relationship is based on the principle of voluntarism
and equality of parties. This decision is even more significant because it established
in practice the approach under which a legal person of private law may carry out
public law autherities. This increases the crisis of classification of legal relations ac-
cording to the criteria of subjects.

Another case from Thilisi District Court practice proves this. Mamatsashvili
brought an action to Kareli Regional Court against the Property Management De-
partment and Education Department of Kareli. He claimed the restoration of ow-
nership right on a dwelling space. The regional court dismissed the claim and it
was appealed at Thilisi District Court’s Chamber of Civil, Entrepreneurial and Ban-
kruptcy Cases. Due to the involvement of administrative bodies in the case, the Civil
Chamber categorised the case as administrative and under jurisdiction transferred
it to the Administrative Chamber. The Administrative Chamber did not agree with
the Civil Chamber's finding that “recognition of an individual as an owner of state
property is the object of administrative dispute”, referring to the argument that it
did not derive from administrative legislation. The recognition of ownership right
on a house is a dispute originating from the civil-law-relation which derives not
from administrative legislation but from the ownership institution under the Civil
Code. Consequently, although administrative bodies are defendants in the case,
according to the finding of the Administrative Chamber, this circumstance does not
change the civil nature of the dispute.

3. Conflict of Civil and Administrative Laws

Article 1 of the Civil Code of Georgia defines the scope of application of civil
law — it “regulates property, family and personal relations of a private nature,
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based on the equality of persons”. Pursuant to Article 8 | of the Civil Code, “any
natural or legal person may be a subject of private law relations. This rule ap-
plies to both entrepreneurial and non-entrepreneurial persons of Georgia or of
other countries”.

“Private law relations between state bodies and legal persons of public law,
on the one hand, and other persons on the other hand, shall likewise be regula-
ted by civil laws unless these relations, in the interests of the state or the public,
are to be regulated by public law” (Article 8 1l of the Civil Code).

Pursuant to Article 7 of the Civil Code “an object of private legal relations
may be a material or non-material good, of property or non-property value,
which has not been excluded from [commercial] circulation by law”. According
to Article 10 | “the exercise of civil rights shall not depend upon political rights
regulated by the Constitution or by other laws of public law".

“Participants in a civil relation may exercise any action not prohibited by
law, including any action not directly foreseen by law” (Article 10 Il of the Civil
Code).

As for the scope of application of the administrative law, pursuant to Article
2 | of the Administrative Procedures Code, a common court shall hear disputes
arising from legal relations that are regulated by administrative legislation.

Pursuant to Article 2 Il of the Administrative Procedure Code of Georgia the
subject of an administrative dispute may be in conformity of an administrative
act with Georgian legislation; conclusion or performance of an administrative
transaction; and the obligation of administrative body relating to compensati-
on of damage, issuance of administrative act, or taking any other action.

Under Article 2 | a of the General Administrative Code an administrative
body is any state or local self-government body or agency and any other natu-
ral or legal person that exercises public-law authority in accordance with law.

An administrative act is an individual legal act issued by an administrative
body pursuant to law (Article 2 | d of the General Administrative Code).

The notion of administrative transaction has raised quite a serious dispute. Co-
urt practice can not be deemed well-defined with regard to the issue whether for
the definition of administrative transaction, the nature of transaction is decisive,
contents of legal relation or status of subjects parties to the transaction. As for
Article 2 | g of the General Administrative Code of Georgia an administrative tran-
saction means “a civil-law-contract concluded between an administrative body and
a natural or legal person or another administrative agency”.

Georgian legislation is characterised by a conflict of laws with regard to the
separation of public and private law relations. The Civil Code includes the general
clause that it regulates relations of a private nature based on equality of persons
no matter who are the parties to these relations. The cornerstone of civil law is the
nature of the relationship. It must be based on equality and of private nature.

One of the authors of the Civil Code Djorbenadze notes that “property relations
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of private law nature is based on the principle of equality of rights of parties, which
means the existence of horizontal commodity-money relations and provides for le-
gal equality between the subjects of civil circulation, their property independence,
taking of initiative by them, non-interference of other persons in their activity. This
makes the civil property relation different from property relations based on taxati-
on, financial and administrative subordination to which this Code does not applv".m

The authors of the General Administrative Code are of the opposite opinion.
According to the Code an administrative transaction is a civil or any other transac-
tion to which an administrative body is a party despite the counterpart’s identity
and status. All transactions concluded by an administrative body are deemed as
administrative transactions but the name does not mean that only administrative
law rules should be applied to such transactions. The state participates in civil law
relations as a subject of civil law. In these relations it is equal with another party
{even if the other party is a natural person) and it may not be treated preferenti-
ally. However, as per the new administrative legislation, if an administrative body
concludes a transaction, any dispute arising with regard to this transaction must be
adjudicated by the court in accordance with the rules of administrative law."”

Pursuant to the administrative legislation civil law transactions concluded
by an administrative body or with an administrative body are the public law
relations i.e. the nature of legal relations is not distinctive, but the status of
subjects participating in the relations is. Under the Civil Code a civil transaction
concluded by a ministry is a private law relation whereas under the Adminis-
trative Code the same dispute is of a public law nature due to the involvement
of a pubiic law body in it. Such conflicts of law are directly reflected in court
practice. The following provides examples.

The Chief Treasury Department of the Ministry of Defence of Georgia bro-
ught an action against the joint-stock company “Kurort Aveji” claiming com-
pensation of damages caused by the non-performance of the contract of ma-
nufacture and supply of furniture. The first-instance court satisfied the claim,
which was appealed by the defendant at the Thilisi District Court’s Chamber of
Civil, Entrepreneurial and Bankruptcy Cases. After considering its admissibility,
the Chamber transferred it to the Appellate Chamber of Administrative Law
and Taxation Cases. The Civil Chamber substantiated its decision with the argu-
ment that according to the administrative legislation, the object of administra-
tive dispute is the conclusion or performance of an administrative transaction.
Since the object of the dispute in the case concerned was originated from the
transaction concluded between an administrative body and a legal person of

193 Djorbenadze in: Akhvlediani/Chanturia/Djorbenadze/Zoidze (eds.), Commentary to
the Civil Code of Georgia, Book I, Thilisi, 1999, 29.Adeishvili in: Adeishvili/Winter/Kitos-
hvili (eds.), Commentary to the General Administrative Code of Georgia, Thilisi, 2002,
16, 178.

193 Commentary to the General Administrative Code of Georgia, Tbilisi, 2002, 16, 178.
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private law, the Civil Chamber considered that it fell within the jurisdiction of
the Administrative Chamber;

The Civil Chamber’s decision with regard to some other cases is similar. For
instance the local government (Gamgeoba) of Saburtalo District brought a cla-
im to the Saburtalo Regional Court and claimed to declare A. and G. Marda-
novs’ right on the apartment dwelling space lost. After satisfying the claim the
Mardanovs’ right on the disputed apartment was declared lost. They appealed
at the Thilisi District Court’s Chamber for Civil, Entrepreneurial and Bankruptcy
Cases. The Civil Chamber considered the transaction concluded between the
citizen and local government on the allocation of dwelling apartment as an ad-
ministrative transaction and subject to administrative law;

An oral agreement was concluded between the Georgian Academy of Sci-
ences and the joint-stock company “AES Telasi” according to which AES Telasi
supplied the Academy with electricity and the Academy paid for the consu-
med electricity. The Academy of Sciences brought an action against AES Telasi
claiming to declare a 29 January 2002 Decree of AES Telasi about payment of
consumed electricity by the Academy. The Regional Court dismissed the cla-
im, which was appealed at the Thilisi District Court. The Chamber of Adminis-
trative and Taxation Cases categorised the dispute as a civil relationship and
transferred it for consideration to the Chamber of Civil, Entrepreneurial and
Bankruptcy Cases of the same Court. In its turn, the Civil Chamber objected to
the Administrative Chamber’s decision and transferred the case to the Supre-
me Court to resolve the dispute on jurisdiction. The Civil Chamber’s argument
was that it did not agree with the Administrative Chamber in deeming the dis-
pute as a civil relationship due to following circumstances. Since the Academy
of Sciences is a budgetary organisation and a legal person of public law, the
agreement concluded by it with a natural or legal person is an administrative
transaction and thus the dispute should be adjudicated under administrative
proceedings at the administrative court.

The Supreme Court of Georgia makes decisions on these disputes between
civil and administrative courts. However court practice can not be seen as al-
ready formed. For illustration we would like to offer one of the best examples
from the court practice:

The State Property Management Department brought an action against the
cooperative “Nobati” and claimed the nullification of the court’s registration
of the enterprise and return of state property transferred to the enterprise to
the Hothouse Farming Union. A regional court found the claim ill-founded and
dismissed it. The Chamber of Civil, Entrepreneurial and Bankruptcy Cases of
Thilisi District Court repealed the decision of the Regional Court and a new de-
cision satisfied the claim of the Property Management Department. In its turn
the Cooperative “Nobati” appealed this decision at the Supreme Court, which
repealed the decision and returned the case for consideration to the Appellate
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Chamber of Administrative and Taxation Cases under jurisdiction. In its turn the
Administrative Chamber objected that the dispute was an administrative law
relationship and returned the case to the Supreme Court to resolve the dispute
on jurisdiction by referring to the following grounds. The Administrative Cham-
ber did not share the opinion that since an administrative agency was involved
in the case the dispute should be deemed as administrative and thus it sho-
uld be resolved under the administrative rule. According to the Administrative
Procedure Code, an administrative court shall adjudicate disputes arising from
administrative legislation i.e. administrative legislation shall be the grounds for
origination of this relationship. According to the Administrative Chamber, the
legislator referred to legal relations, i.e. the legislation from which arise these
relations, as a criterion for splitting of the jurisdiction between the courts and
this element makes the dispute attributable to the category of administrative
cases, which initially excludes classification of disputes according to the sub-
jects. The provision stipulating that if a party is an administrative body then the
case shall be deemed as administrative, is incompatible with the administrative
legislation itself. The Administrative Chamber noted that the Civil Procedure
Code, when defining civil cases bases itself upon legal relations and does not
provide for attributing the dispute to the civil category according to the sub-
ject. Namely pursuant to Article 11 | a of the Civil Procedure Code, the court
adjudicates “the disputes between citizens, citizens and legal persons as well
as between legal persons arising from civil, family, labour, estate, utilisation of
natural resources and environment protection relations” in accordance with
the rule prescribed by the civil procedure legislation.

In particular the object of dispute in the case concerned were two claims:
the nullification of the regional court decision on registration of the enterprise,
which was adopted on the basis of the Law on Entrepreneurs and bore the na-
ture of civii law and the return of property by the cooperative, which was also
an institution of civil law and thus regulated by Articles 155-169 of the Civil Co-
de. Consequently, this second part of dispute also originated from civil legislati-
on. The cooperative had got the property not on the basis of an administrative
act or transaction but on the bases of the decision of the general meeting of
the Hothouse Farming Union.

Since in practical terms it is necessary to differentiate between public and pri-
vate law, it is also important to set criteria for a differentiation of legal relations
the application of which allows the proper classification of public and private re-
lations in practice. This problem has a long history and in legal theory, at various
times distinct criteria and theories of differentiation have existed. For the solution
of this problem in France a special body, the Tribunal of Conflicts, was set up. The
Tribunal of Conflicts is staffed on parity basis. Itis chaired by the Minister of Justice.
The Cassation Court appoints three members to participate in the Tribunal's sessi-
ons, for the same purpose three representatives are delegated from the Council of
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State (body adjudicating administrative cases). Appointed judges elect two more
members. A conflict regarding jurisdiction is positive when administrative authority
takes a disputable case from the jurisdiction of general courts under the pretence
that it falls within the jurisdiction of an administrative court. Inits turn a civil court s
not entitled to take a case from administrative jurisdiction and subject it to its com-
petence. A conflict regarding jurisdiction is negative when a civil court attributes a
case to an administrative jurisdiction but an administrative court vice versa attribu-
tes it to the civil court’s jurisdiction. The Tribunal of Conflicts adopts final decisions
concerning jurisdiction.

4. Classical Theories of Differentiation between Public and Private Law

The cornerstone of the theory of interests lies in the direction of interests
of legal relations and their consequences. Public law comprises legal rules ser-
ving the public interests whereas private law serves individual interests. This
approach was established in the statement of the Roman lawyer Ulpian (170-
228): publicum jus est quod ad statum rei Romanae spectat, privatum quod ad
singulorum utilitatem.

A radical differentiation of private and public interests is impossible and
that is why this theory of differentiation does not allow for a precise classifi-
cation of legal relations. First of all a majority of legal rules and relations en-
visage both public and private interests. [n addition, public interest is not only
the number of private interests. In such a case public interest is for example a
synthesis of interests of producers of alcoholic beverages and the victims of al-
coholism. On the other hand, it would also be a self-deceit to think that public
interest has nothing to do with individuals or groups, which make up a society.

This error serves as a basis of certain administrative action. When one talks
about traffic service interests, railway service or in general administration’s in-
terests, the state does not notice that this interest makes no sense unless living
people or their successors benefit from it in the end.

According to Vedel, even the interest of homeland in the end becomes the
interest of contemporary French people or their successors. Such a realistic
opinion of public benefit does not diminish but increases and proves that sac-
rificing of individual or private interest for the sake of a public interest is not a
mystification but only a victim sacrificed by a man for the sake of another man**

Moreover, if only the material aspect of public activity is taken into account, it
means that any activity which serves lawful collective requirements be it a bakery
or music concert, would be a public service. That is why later material aspect was
supplemented by an organic (formal) aspect — public service became the activity of
public legal person.

155 Vedel, Administrative Law of France, Moscow, 1985, 213.
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The cornerstone for the theory of subordination is the nature of the relationship
between the parties. Public law is characterised by subordination of parties of this rela-
tionship whereas private law — by the equality of the parties. Thus, obligatory unilateral
regulation (law, administrative act) of legal relations is typical for public law, while in
private law it is the contract. This theory was greatly supported by court practice. Ho-
wever, it has not turned out to be a perfect criterion for classification of legal relations.
When performing its mission, contemporary public law broadly applies contracts and
transactions, which on the one hand is of private law nature. At present even a special
trend has originated — private law in the field of public governance. Even in criminal
procedure, the imperative nature of which is distinguishable among public law fields,
there are a number of rules and institutions oriented on the parties’ will, such as pri-
vate criminal prosecution. Criminal proceedings on crimes provided for by Articles 120,
125 and 148 of the Georgian Criminal Code can only be brought upon aggrieved party's
complaint but proceedings should be terminated in case an aggrieved party reconciles
with the accused. A new draft of the Georgian Criminal Procedure Code goes even far-
ther and introduces a new institution into public law, which is called plea bargaining. If
a prosecutor and accused person’s defender agree that the accused will cooperate with
the prosecution and plead guilty and the prosecutor deems that a reduction of charge is
justified in exchange for cooperation, the prosecutor has the right to refuse indictment
and instead submit to the court a petition on issuance of the warrant of punishment.
Punishment imposed on the accused person by the warrant of punishment shall not
be more than twa thirds of the penalty stipulated by the criminal law for this offence.
Imperative rules are applied in private law as well. They determine the rights and obli-
gations independently from the parties of a legal relationship.

After the theory of subordination, the theory of subjects (persons) was ac-
knowledged. According to this theory, the basis of classification of legal relati-
ons is the status of the subjects involved. If the state or other public law person
participates in a legal relation we are dealing with public law. If the parties
are private law persons or if in the legal relations the state acts not as a public
authority but as a private person, then we are dealing with private law. This
theory was modified in German law and a special law theory was developed
according to which together with the involvement of public law persons, the
relations should require the regulation under public law. Georgian administra-
tive law is based on this special law theory with one peculiarity. The question
of how much the involvement of administrative body in a legal transaction re-
quires special administrative regulation was not made the subject matter of
assessment, based upon the special power of an administrative body. An admi-
nistrative body needs to conclude any transaction only for the purpose of the
implementation of a public task, as an optional, auxiliary means of fulfilment of
this main task. As a result, according to this theory all transactions, even private
ones, concluded by the subjects with special limited capacity are administrati-
ve transactions. The authors of the Georgian administrative law chose a rather
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simple way of differentiation between public and private laws. They tried to
exclude evaluating elements. This formula in the end looks as follows. A civil
transaction concluded by the administrative body is an administrative transac-
tion because the administrative body is limited to a special capacity and applies
it only for one purpose — the fulfilment of its mission. Otherwise it could not
have concluded a contract because the principle of autonomy of will does not
apply. However, we can not avoid investigation of the nature of public and pri-
vate legal relations because, besides administrative transactions under the ad-
ministrative court’s jurisdiction, disputes arise from administrative legislation.
In practice there is the issue of whether to prefer an administrative character
of a dispute or a procedural regime of regulation. Thilisi District Court resolved
the case in favour of the latter.

Odzelashvili claimed to be a victim of political repressions and applied to
the administrative court. He based his claim upon the Law of Georgia on the
Declaration of Citizens of Georgia as Victims of Political Repression and on So-
cial Protection of the Repressed. Since the plaintiff claimed the confirmation
of a fact and thus the claim was not directed to a particular person and the
case did not have the nature of a dispute, the administrative court deemed
it as falling within civil jurisdiction. An uncontested trial is provided for by the
civil procedure legislation and does not comply with the specificity of adminis-
trative procedure. Under administrative proceedings disputable relations are
adjudicated, which implies adversary proceedings. Although the law on Dec-
laration as Victims of Political Repression is administrative, the specific regime
of regulation of this relationship is provided for by civil procedure legislation.
Thus, the administrative court deemed that the institution of an uncontested
trial is new for administrative procedure and incompatible with the nature of
administrative dispute.

Most analysts deem material aspect as the criterion of differentiation bet-
ween public and private law relations. The distinction between public and pri-
vate law lies in the substance itself, in the essence of regulated relations. Pro-
perty-related relationship is the field of civil law. Other analysts think that the
criterion of differentiation is a type of judicial remedy. Public law is defended
by the state’s initiative under administrative or criminal proceedings. Civil law is
defended by a private person’s initiative under civil proceedings.

5. The Differentiation between Civil and Administrative Laws According
to the Object of Regulation

Most civil law specialists believe that the object of civil law is property-related
relations — ownership relations based on the will of parties. Other analysts argue
that the fields of law (civil and administrative laws) are differentiated mainly ac-
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cording to the objects of regulation. Civil law regulates property-related relations
of persons (natural and legal persons), which is based on the equality of parties.
However, property-related relations where one party is administratively subordi-
nated to the other, as well as tax and budget-related relations are not regulated by
civil law.

The equal status of the subjects of civil legal relations means that they act as
independent persons who are not subordinated to each other in terms of service or
otherwise. Parties to civil law relations are equal.

Thus civil law is distinct from other fields of law not only according to the sub-
ject but the method of legal regulation as well. The content of the method of legal
regulation contains four units: legal personality reflected in a general legal status of
parties; legal facts; the content of legal relations and legal sanctions.

In civil law the first unit means the equality of parties reflected in property-dis-
posal independence of parties. Legal facts {second unit) in civil law mean the parti-
es’ voluntary actions aimed at the creation of a legal relation. The specific character
of the content of a civil legal relation (third unit) covers the principle of disposition.
A contract is not only a legal fact but a sub-normative instrument for the regulati-
on of the parties’ action. Finally, the fourth unit is the peculiarity of legal forms for
ensuring civil legal relations. This mainly bears not a repressive but restorative cha-
racter (in terms of restoration of aggrieved party’s property status). The element of
parties’ equality is still the leading specific aspect of the method!*® When assessing
the method of legal regulation and the character of legal relations, giving priority to
the first cne in the classification of legal relations is groundless.

In the view of Genkin, the existence of administrative subordination does not
exclude contractual relations between superior and inferior badies, if they are fi-
nancially independent and have a legal personality. In these relations these bodies
are equal to each other and bear property liability for the performance of their
duties.*’

The nature of legal relations alone is not a cornerstone of classification, be-
cause property relations or the relations based on the will of parties are regu-
lated both by civil and administrative law, in particular the relations where one
party is administratively subordinated to another. For instance, in credit-related
relations with business organisations, the state bank defines the sequence of
operations, carries out control over credit relations due to administrative power,
and becomes the party of administrative legal relations. It is easy to distinguish
from these relations the case when the state bank appears in a legal transaction as
an equal party with a customer.'™

1% plekseev, Law, Alphabet, Theory, Practice, Moscow, 2002, 180.

137 Genkin, Object and System of Soviet Civil Law, Social State and Law, N6, Moscow,
1940.

138 Agarkov, Object and System of Soviet Civil Law, Social State and Law, No. 8, Moscow,
1940.
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The content of legal relations does not itself define the form of legal regulation.
Fields of law are classified according to three criteria: object, method and functions
fulfilled by each field of law.

Administrative legal relations originate on the basis of unilateral acts — a de-
cision of an administrative body, taken within the limits of its public authority. In
addition an administrative body adopts a decision on the basis of the law and with
due account of another party’s lawful interests. In administrative relations an admi-
nistrative body always subjects its decision to another body or individual. The latter
is obliged to comply with the adopted decision. Thus, administrative legal relations
always become the area of power and subordination.

In Joffe's view the authoritative essence of administrative legal relations lies in
the peculiarity that a decision to issue a particular administrative act and to create
administrative legal relations under this act is taken by one party's will**

Civil law is characterised by the voluntary nature of the creation of a legal relation.
This is an important feature for the differentiation of private and public law. "If an ob-
ligation originates from another’s order it is public law whereas private law obligations
originate from the self-obedience of an obliged person” {Gustav Radbruch), “Public law
can not be replaced by the contracts between private persons” (lustinian Digests).

A pensioner’s right to a pension, a school-leaver’s right to be enrolled in
university; the right of a mother to many children to receive allowances does
not mean that an interested party has the right to participate in taking relevant
decisions. Taking such decisions is the competence of state administrations.
The equality of parties in civil legal relations is revealed not only in the circum-
stance that relations are regulated by dispositive rules i.e. parties at their dis-
cretion set any term of contract. For instance if parties can not alter statutes of
limitation, provisions on quality of thing, it is clear that the imperative nature
of rules can not affect the legal equality of parties because neither by mutual
agreement nor indeed unilaterally can they alter the terms stipulated by the
imperative rules. This means that neither party can prescribe anything to the
other. This proves the parties’ legal equality in the legal relation concerned.

6. Administrative Law — Law Made Mainly by Judges

The criteria to differentiate competences of public and private laws vary in ev-
ery country and cause many disputes. Since legislation can not comprehensively
define the precise criteria of differentiation, many matters are solved by court prac-
tice. Even in France, which is a traditional country of Romano-Germanic legal sys-
tem, and which acknowledges a law and other written rules as a main source of
law, case law has played a decisive role in the establishment and development of
administrative law.

199 Joffe, Soviet Civil Law, Moscow, 1963, Vol. |, 210.
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Administrative law is not codified (even in France administrative code - collec-
tion of laws and decrees unified according to the object of regulation — does not
exist). Moreover administrative law for the most part does not have a legislative
character. Consequently, mary important rules of administrative law have been de-
fined by judges. There is no doubt that the role of case law is great in other fields
of continental law. Law can not be both so general and precise as to suit every case
and to limit the judge’s role to a mechanical application on a particular case. A judge
interprets the law (often vague or contradicting) and he has to apply it in situations,
which were not envisaged by the lawmaker and fill the gaps. All this depends on a
particular judge’s attitude. Generally a successful solution of a problem becomes a
precedent for the resolution of similar cases.

Initially the French Civil Cassation Court elaborated an approach under which
jurisdiction of civil courts was a general rule, whereas jurisdiction of administrative
courts was an exception. This approach was not shared by the Council of State. This
body believed that there were disputable administrative cases deserving full, and
not exceptional, adjudication under administrative jurisdiction.

The Council of State formulated the concept of state-debtor as one of the cri-
teria to differentiate between civil and administrative cases. The Council rejected
the civil courts’ right to charge the state with payment of any sum of money wha-
tever the origination of the debt. This was based on the principle under which only
the legislative branch may, at its discretion, dispose state means and resources. in
terms of public finances, it meant that the rules of private law could not have been
used against the state.

Other criterion of differentiation, the concept of acte d’autorite was less suc-
cessful in court practice. It is based upon the difference between authoritative and
management acts. Among administrative acts should be distinguished acts invol-
ving the application of public authority (authoritative acts) and acts not involving
this element (management acts). The first does not fall within the jurisdiction of the
civil court whereas the second type does.

The third criterion is the concept of public governance (gestion publique). In so-
me areas (management of private sector of administration, contracts under private
law) the administration applies the same methods of activity as do private persons.
This is why the rules of differentiation between administrative and civil law are not
applied in private management. In other areas public governance takes place and
thus the rules of differentiation between administrative and civil law apply to dis-
putes arising from public governance. This criterion had been primarily supported
by the civil courts until the Tribunal of Conflicts adopted its famous decision on
Blanko's case in 1873. '

A child Agnes Blanko was injured by the wagon between the two buildings of
a tobacco factory in the city of Bordeaux. The civil court under the ruling on the
conflict of jurisdictions transferred the case to the Tribunal of Conflicts to decide
whether the action brought by the aggrieved party's father on compensation of
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damage fell within the administrative or civil court’s jurisdiction. The Tribunal of
Conflicts decided in favour of the administrative court’s jurisdiction. This decision
caused a revolution. The Tribunal based its decision not on the famous criterion of
state-debtor but another criterion. The decision first of all ruled that the source of
damage was the activity of public service and on these grounds preference should
be granted to administrative jurisdiction. The idea of the decision was that liability
for damage caused by public services was the object of regulation not by the rules
of the civil code regulating relations between private persons but by other indepen-
dent rules. Thus, the decision gave birth to a new criterion of jurisdiction “public
service” and strengthened the autonomy of administrative law and administrative
judges towards private law. Many authors believe that this was a revolution in court
practice, which replaced all the old criteria. Criterion of public service later became
broadly recognised and served as the basis of the general theory of French admi-
nistrative law.

Pursuant to fundamental thesis of the school of public service administrative
law is explicated by means of the concept of public service. Consequently it is ne-
cessary to discuss what public service is; why it dominates in administrative law
overall and how it creates the criterion of jurisdiction.

Public service is “an institution representing the public interest and its purpose
is to meet the collective requirements of society” (Rolane). According to a second
definition “public service is any activity of public collective the aim of which is to
meet the requirements bearing public interest. Thus, public service has three cha-
racters: activity or action; carried out by public collective; aims at meeting the pub-
lic interests”.”*

Administrative law is the law of “public services”. This idea serves as basis
for all its rules. What is most important, public service provides the criteria for
administrative court jurisdiction. It adjudicates all disputes arising from public
service activities, while all the disputes arising from other activities of adminis-
tration are adjudicated by civil court, for instance, in cases when it manages
its private sector or concludes contracts not directly related to public service.

With regard to this last point court practice supports the views of the school
of public service. The following three decisions from French case law confirm
this:

The Terre case deals with a dispute raised in relation to the decision of the
Department of Loire of the General Council, which paid 0.25 Francs as a bonus
for killing one certain kind of snake. Hunting turned out to be so profitable that
the Department’s budget soon was exhausted. The department refused pay-
ment of some bonuses. In addition there was a suspicion concerning the certifi-
cates issued by the Mayors to hunters. One of the hunters named Terre applied
to the Council of State and claimed payments from the department. The dispu-
te was caused by the question of jurisdiction. The question concerned whether

2% \Wadel, Administrative Law of France, Moscow, 1985, 218,
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criterion of public service is applicable to the activity of local authorities and
whether the General Council has really established the public service for killing
of snakes. The Council of State in the form of a governmental commission posi-
tively responded to both questions. So it was recognised that on the one hand
criterion of public service is a common criterion applicable to all disputes even
with regard to the activity of local collectives and on the other hand for the es-
tablishment of public service, it is not obligatory to create the corpus of public
servants. It could be reflected only in the collective’s action aimed at meeting
the requirements having public interest.

The Tribunal of Conflicts applied public service criterion to the activity of
local collective when in one of its cases it decided that the claim on a depar-
tment’s liability to compensate damages caused by the fleeing of mentally
diseased persons from the house for mentally disordered persons of the De-
partment should be transferred for adjudication to the administrative court be-
cause this claim concerned the operation of the department’s public service.

Due to nationalisation legislation a number of industrial and commercial
public enterprises {public law legal persons with industrial and commercial fun-
ctions) were growing. They operated under conditions analogous to private en-
terprises, aimed at the same objectives and did not enjoy the prerogatives of
public authority. Court practice subjected their activity to the civil courts’ juris-
diction. This caused a distance between public service criterion and legal prac-
tice. Since it was extremely difficult to determine where the concept of public
service began and where it ended and since any activity bearing public interest
could have been deemed as a public service, if the administration had more or
less full control thereon or helped it. The concept of “public service” became so
comprehensive that it lost legal interest.

Due to the crisis of criteria of jurisdiction the administrative court and Tribu-
nal of Conflicts applied the new wordings “public law relations” or “private law
relations” and the formula on “public law rules” and “private law rules”. The
jurisdiction of administrative court is obligatory where the disputable relation
falls within public law and requires regulation by public law rules.

In addition the concept of “public service” was not familiar in French con-
stitutional law. Basing administrative law on this concept caused a disparity
between administrative law and constitutional law. To this end all efforts were
focused on setting such a criterion of jurisdiction that would be based on the
constitution. Proceeding from the principle of separation of powers, executive
authority is an independant branch from judicial authority and its activity is
subjected to administrative jurisdiction. Disputes arising from the activity of
executive authority while applying public law methods fall within the jurisdic-
tion of the administrative court. Grounds of dispute should be the acts and
actions of public authority.

In French court practice claims against private persons are not subjected to ad-
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ministrative courts. A private person’s claim against another private person does
not concern any public activity. The same applies to an administration’s claim aga-
inst a private person because the source of dispute is not administrative but a priva-
te person’s activity. The principle of administrative and civil jurisdiction should not
be violated even in the case of an adjudication of a counter-claim. For example, if a
private person'’s car runs into an administration car, the administrative judge is en-
titled to adopt decision on the claim for compensation of damages filed by a private
person. However, he can not adopt a decision on a counter-claim for compensation
for damages filed by the administration against a private person. The administra-
tive judge has the jurisdiction over claims filed against legal persons of public law.

7. Compulsory Public Mission of Administrative Law

Administrative law aims at regulating relations in the field of public adminis-
tration (administratio). The importance of this task is strengthened by the role
of administration in contemporary public life. The field of public administrati-
on covers the provision of public order and security, protection of public he-
alth, provision of education, the promotion of economic welfare of citizens etc.
From other forms of human activity public administration differs by its compul-
sory public mission.

Public administration acquires functions necessary for the cohabitation of
the society to be fulfilled independently from the will of individual members of
society. Thus, in terms of its objectives, public administration’s deep and aut-
horitative interference in the individuals’ life is substantiated and justified from
the beginning.

We contact with public servants exercising public administration nearly at
every step. When mailing a letter or telegram we enter in a relationship with
the administration, when using a subway we also make certain relations with
the city transport service, which in its turn fulfils the functions of public admi-
nistration. Even when we just walk in the streets we become linked to the chain
of relations built up based on public administration. A city’s special services
equip the streets for common use, police regulates traffic rules and even if we
do not want to have any relationship with the government at all, we still have
to recognise the realism of the relationship with the government.

8. Government - an Irreplaceable Party of Public Relations

Since an individual has an inevitable relation in the management field with
the government we can not deny the need to regulate these relations. Proce-
eding from such a need we are never free in the choice of a partner in public
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relations. In exercising our private interests we are able to choose the person
with whom we would like to make property-related or private non-property re-
lation (choice of wife or husband, rental of apartment with this or that landlord,
purchase of goods of our choice etc.).

Public administration functions are implemented by certain officials gathered
in a certain state institution. Every official and institution has its official competence
on certain affairs and within a certain territory. Consequently, wherever we are we
acquire irreplaceable partners in the form of local government and public instituti-
ons. As for the central governmental bodies applying their authority over a certain
category of affairs within the entire territory of the state, these institutions become
irreplaceable partners for the country’s entire population. Certainly central and lo-
cal governments, officials appointed and elected are changed from time to time.
However, while they occupy their positions a citizen can not make a choice among
them in the way that he can choose partners in private relations.

In addition, the difference between public and private law lies in the charac-
ter of public-law and private-law relations. In public law relations, one party is
always a state in the form of its bodies and public servants. The characteristic
of public law relations is its imperative nature. Parties of public-law relations
define the scope of their rights and obligations not independently by mutual
agreement but by involuntarily entering into public-law relations, they become
obliged to obey the pre-determined rules of the game. The nature of public-law
relations is totally predetermined by the will of the state. The will of separa-
te individuals of these relations does not participate in the determination of
the relations. Its participation is theoretically possible in the form of the go-
vernment’s source. The initiative in public-law relations belongs to the state,
which unilaterally by dictating and ordering regulates the relations. Relations
where parties determine the scope of their rights and obligations based on mu-
tual agreement and consensus are of a private-law character.

9. Jus cogens and Jus dispositivum

Legal rules regulating legal relations may be imperative or dispositive. Impe-
rative rules (jus cogens) precisely define the content of legal relations and leave
no space to its parties to define it. So-called dispositive rules (jus dispositivum)
grant public or private persons with more or less freedom of determination of
their relations. The principle of public law is that what is not permitted by the
law is prohibited. Whereas the principle of private law is that what is not pro-
hibited is permitted. The state's role in public and in private law is different. In
public law a state appears as an emperor granted with unlimited power where-
as in private law it appears just as a drowsy night guard. According to Kant pri-
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vate law is the law according to which obligation and compulsion are based not
upon the law but upon justice and human freedom to be a master of oneself.

Private-law relations are in contrast to public-law relations and are built
on the theories of will and interests. The subject of such relations possesses
a will — use power at his discretion, in his interests. An owner has the right
to sell his own thing, change it, throw it away or destroy it at his own discre-
tion. A creditor guided with his interests has the right to require payment
of a debt but he may also acquit the debtor of a debt or mitigate the con-
ditions of debt. The element of duty i.e. the obligations retains dominant
significance in public-law relations. It is characterised with the primary role
of legal obligations and not with person’s right to enjoy his status at his dis-
cretion in his interests. Thus, public law is the law of obligations and private
law - law of rights.

Imperative rules in private law are met in the form of exception (e.g. family
law). The “supremacy of will” is incompatible in imperative rules. By its nature
these rules exclude the freedom of discretion of a competent person. If neces-
sary it limits the subjective right to the legal obligations.

The provision of Article 10 Il of the Georgian Civil Code reflects the “supre-
macy of will” of the subjects of private law - “participants in a civil relation may
exercise any action not prohibited by law including any action not directly fore-
seen by law”. Transactions and contracts, basic institutes of civil law, are based
on “the supremacy of will”. Pursuant to Article 50 “transaction is a unilateral,
bilateral or multilateral declaration of will aimed at creating, changing or termi-
nating of legal relations”. Pursuant to Article 52 “in interpreting the declaration
of will, the will shall be ascertained as a result of reasonable deliberation and
not only from the literal meaning of its wording”. In addition “supremacy of
will” is reflected in the principle of freedom of contract.

Persons of private law may freely conclude contracts and determine the
contents of this contract within the framework of the law. They can conclu-
de contracts not foreseen by the law but they shall not contradict the law. If,
for the protection of essential interests of society or individual the validity of
contract depends on the state’s permission, then it should be regulated by a
separate law.

Article 19 | of the Swiss Act on the Law of Obligations points out: “there may
be determined any content of the contract within the framework of the law".
Article 1134 of the French Civil Code states the well-known wording “lawful
contract is the law for its parties”.

By what reason does modern law order recognise the obligatory nature of
private persons’ contracts and secures their performance under court procee-
dings? According to Zweigert and K&tz there are numerous opinions concerning
this doctrine but the following two are basic. The major task of the law order is
to provide and secure an individual’s freedom and self-determination. Indepen-
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dently from the influence of the state or other governmental body, everyone
should enjoy the freedom of action. An individual should be allowed to make
his relations with others at his own discretion and not according to pre-deter-
mined mandatory provisions. He is free in achievement of goals that he consi-
ders lawful provided other’s similar freedom is not violated.

The Georgian Civil Code admits the applicaticn of imperative rules in private
law from this view. Pursuant to Article 10 lll “imperative rules of civil law pro-
tect the freedom of others from the abuse of rights. Actions that contravene
these rules shall be invalid, except when the law explicitly defines other effects.
Individual interventions through administrative acts shall be prohibited unless
these acts are applied on the grounds of a specific law.”

Thus, the state should take account of individual freedom and assign the
right to determine independently the conditions of his living. For an individual
this means not only freedom of religion, expression, private property, commer-
ce and business, but also freedom of contract to enter into relations with a per-
son of his choice. The content of this relationship, basically, should remain as a
prerogative of the parties to the contract and depend on the decision of each
of them and on their joint consent.

The idea of contract is that the agreed terms are mandatory to the parties
because each of them vcluntarily confirms to the other that they should be
considered proper. Freedom of contracts as an expression of individual’s au-
tonomy is historically closely linked with the so-called “theory of autonomy of
will”. Pursuant to this theory, recognition and fulfilment of contractual obligati-
ons is based upon the identification that parties to the contract have “volunta-
rily wished" to assume their obligations.

The theoretical basis of the second opinion is utilitarianism. Supporters of this
doctrine are interested in the question of the functioning and optimisation of go-
vernment bodies in society, and the efficiency of decisions adopted by them. The
following example proves this. An owner values his property at 500 Marks and as a
rule is ready to sell it for 600 Marks. Certainly it will only happen if he finds a buyer
who values this thing at 600 or more Marks and thus is ready to pay this sum to buy
it. If such buyer is found he, as a smart person who cares about his interests, will
conclude a contract on the purchase of this thing for 600 Marks.***

10. Public Law — System of Legal Centralisation

A comparative analysis of public-law and private-law relations illustrates
the contrast between these two different types of law orders. Although the law
generally aims at the regulation of relations between individuals, the methods

291 7weigert/Kotz, Introduction to the Comparative Law in the Field of Private Law (in
Georgian), Thilisi, 2000, Vol. I, 13.
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and mechanisms of such regulation differ significantly. In one area relations are
regulated by orders from the single centre such as the state government. The
latter stipulates for each person its legal place, its rights and duties before the
state as a whole and before other individuals.

According to Pokrovsky the major difference between private and public
laws is observed in the methods applied. Only a state may issue ordinances
defining the status of separate individuals in this field of relations and no
private will, no private agreement can change this status (Roman lawyers
believed that — publikum jus pactis privatorum mutari non potest). Regula-
ting all these relations on its initiative and at its own will the state gover-
nment can not admit any other will or anyone else’s initiative in this field.
Consequently, the rules from the state have an unconditional mandatory
nature (jus cogens). At the same time the rights granted by it have a man-
datory nature. They should be exercised because otherwise the obligations
related to these rights will not be fulfilled.

A typical and the illustrative example of such method of legal regulation is how
state defence is organised. Here everything is related with the single governing cen-
tre, which is the only one to issue rules defining the life of the whole and status of
each individual. These rules define whether the person concerned is subject to mi-
litary service or not; if yes it will allocate him in the ranks of the army, determine his
status as of an ordinary or officer in this or that regiment etc. No private agreement
may change any line in this position. | can not substitute you at work, exchange le-
gions with you or take officer’s status for myself. Everything here is subject to one
governing centre and everything is centralised.

This method of legal centralisation is the essence of public law. What is cle-
arly and directly observable in the area of military law is the general characte-
ristic of all fields of public law.

11. Private Law — System of Legal Decentralisation

The law applies different methods in the fields falling within the category of
private law. In this case, the state principally refrains from direct and authoritati-
ve regulation of relations. Here it treats itself not as the only governing centre but
grants such regulation to other small centres deemed as independent social units
as subjects of law. Such subjects of law are mostly individuals — human beings or va-
rious artificial unions — corporations or institutions, i.e. legal persons. Each of these
small centres is presumed to carry its own will and initiative and they themselves
regulate bilateral relations between each other. The state does not define these re-
Iations under its own will. It enjoys the status of protecting what is determined by
others. It does not order a private person to be an owner, heir or get married. Ever-
ything depends on the private person or persons. However, the state will protect
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the relations established. If it defines anything as a general rule then it will apply
only to cases where private persons have not defined it on their own initiative, in
other waords only for filling a gap. For instance, if there is no testament the state de-
fines the sequence of intestate succession. For this reason the rules of private law,
as a general rule, bear not a mandatory but only a subsidiary, supplementary cha-
racter and may be cancelled and altered by private definitions (jus dispositivum).
Consequently, civil rights (rules) are rights and not obligations. A person to whom
they belong is entitled to use or not to use them. The non-exercise of rights does
not mean any violation of law.

If public law is the system of legal centralisation of relations, civil law is the sys-
tem of legal decentralisation. In its essence it comprises many self-defining centres
for its existence. If public law is the system of subordination, civil law is the system
of coordination. If the first one is the field of power and subordination the second
one is the field of freedom and private initiative.*”

12. Examples of Public and Private Law

The division into public and private law is not only classificatory but also con-
ceptual. It concerns the basics of law, its place and role in people’s life and its defi-
ning values. Two examples bear this out.

The first concerns taxation relations and their legal regulation. The payment of
taxes is the obligation for persons owning property. The obligation to pay tax, the
amount of tax and terms of its payment are stipulated by law. Relations in the field
of tax payment are of imperative nature. Whether the taxpayer wishes to pay the
taxes or whether the tax inspection wishes to set allowances for this or that taxpa-
yer does not have any legal meaning. When a person owns property that is subject
to taxation, the duty of tax payment originates automatically, “in compliance with
the law”, Moreaver, taxpayers, individuals or organisations should not have any im-
pact on the terms of payment of taxes. They do not have this right (in addition,
agreement on this matter with the employee of tax inspection is an unlawful action
followed by legal liability of guilty persons). The application of allowances — partial
payment or exemption from taxes is available only based on the law and the deci-
sion of a competent official. X

The second example is when an individual purchases an apartment. Legal
relations in this field are principally different from taxation relations. Even if
an individual purchases an apartment from a municipal state organisation, the
latter appears in the form of a private person who does not enjoy any privile-
ges over separate individuals. For this reason the relationship on the sale of
the apartment develops, so to say, on an equal basis and good will, only with
parties’ agreement and also at the will of a purchaser — the citizen. In addition,

2 pokrovsky, Basic Problems of Civil Law, Moscow, 2002, 77.
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the seller and buyer of an apartment define by mutual agreement the terms
of obligations including price, sequence of payment, sanctions for non-perfor-
mance of obligations etc.

In addition there is another essential element. A contract, including all its
terms, concluded at parties’ will and in their interests, which is defined by the
buyer and seller, becomes a legally binding document. In legal terms it is almost
as binding as the law.

Pursuant to the civil code, a seller's obligation to transfer immovable property
to a buyer is deemed fulfilled upon transfer of this property, unless otherwise pres-
cribed by the law. (Such rules are called dispositive. The legal rule applies if the
parties have not agreed thereon and here the agreement between private persons
will turn out to be even “stronger” than the law)**

13. Conclusions

Each theory discussed, despite certain shortcomings, has rational roots be-
cause of which the following general conclusion can be drawn. The basis of pri-
vate law is a legal order under which an individual is entitled to independently,
autonomously, at his own free will, without state authority define the legally
important conditions of his action. State authorities, however paradoxical it
may sound, are obliged to recognise and under constraint support this decision
and ensure the resolution of every disputable matter by an independent court.

The basis of public law is different. In general, it is the order of “power-su-
bordination”. The order under which a person having a power is authorised to
define unilaterally and directly another person’s action and consequently the
whole system of authoritative-repressive bodies is obliged, under constraint, to
ensure full and precise realisation of government orders and instructions. All
other persons are obliged to obey it unconditionally. The content of public law
is reflected in the formula: legal obligations + legal liability; private law: sub-
jective rights + legal guarantees. To make it even specific a legal relation is ad-
ministrative (i.e. by its nature it is essentially different from civil law relations)
when an administrative agency is the party to this relation on the one hand and
on the other implements a pubic law function. The implementation of a public
law function takes place when an administrative agency carries out an action
foreseen and regulated by administrative legislation.

Administrative law unlike other fields of law comprises the elements of codi-
fication and precedence simultaneously. It is especially difficult to formulate the
rules on jurisdiction. This process is in a constant dynamic. Consequently, when
defining civil and administrative laws, their scopes of application and making diffe-
rentiation between them, the theory and practice become closely linked.

Ll
203 Alekseev, Private Law, Moscow, 2002, 8.
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