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Preface�

No subject has been more discussed in political theory in the last
two decades than deliberative democracy. We contributed to that
discussion in the early years, and then, in 1996, coauthored a book,
Democracy and Disagreement, published by Harvard University Press,
in which we defended our conception of deliberative democracy. We
were gratified by the extensive attention the book received from
scholars in the field as well as from many general readers. In 1999,
Oxford University Press published Deliberative Politics, edited by
Stephen Macedo, a volume devoted entirely to discussions of Democ-
racy and Disagreement. In that collection, which included the most
penetrating critiques of our theory as well as further extensions of it,
we responded to our critics and modified our theory in some respects.
But the debate continued, and so did our writing. In subsequent arti-
cles, we dealt with additional criticisms, made further modifications,
and, most important, sought to apply the conception to changing
circumstances in public life.

The essays brought together here represent a selection of
our contributions to the continuing discussion about the place of de-
liberative democracy in today’s world. With the exception of chap-
ter 2, all of these were written after the publication of Democracy
and Disagreement and Deliberative Politics. The chapters appear, with
only minor editorial changes, as they were originally published (see
the Acknowledgments, on page 207). A complete list of our other
jointly authored articles are listed on page 209, following the Ac-
knowledgments.

“What Deliberative Democracy Means” (chapter 1) was writ-
ten for this volume and has not previously been published. We intend
it both as a general introduction for nontheorists who are interested



in learning more about this conception of democracy, and as an
overview for scholars who are seeking a relatively compact statement
of the current state of the theory. We hope that it presents a balanced
assessment, but we do not pretend that it is neutral in character. We
do not hesitate to present our own views about the meaning of delib-
erative democracy.

“Moral Conflict and Political Consensus” (chapter 2) was
one of the first contemporary works to analyze the practical and the-
oretical implications of the idea of democratic reciprocity, which
forms the basis of many conceptions of deliberative democracy, in-
cluding our own. Although we have used much of the argument of
this essay later in the book in a modified form, we were encouraged
to reprint the article because it has been widely cited in the literature
and states an important view that stands on its own.

Chapters 3 and 4 are intended to advance the theoretical
debate in different ways. “Deliberative Democracy beyond Process”
(chapter 3) seeks to correct the common misunderstanding that de-
liberative democracy must be only procedural. We argue that any
adequate conception must include not only procedural but also sub-
stantive principles, such as, in this case, liberty and opportunity.
“Why Deliberative Democracy is Different” (chapter 4) emphasizes
the dynamic character of deliberative democracy. Unlike most con-
ceptions, it seeks to accommodate other theories, even those that
may conflict with one another, because its basic principle of reci-
procity makes room for ongoing moral conflict. Deliberative democ-
racy is able to maintain its distinctive role as an adjudicator among
conflicting theories because it treats its own principles as morally
and politically provisional. (We have removed parts of the original
sections on provisionality in this essay because we present our cur-
rent views on this subject in chapters 1 and 3.) The last two chap-
ters in this collection show how the theory of deliberative democracy
can be applied to significant practical problems in contemporary
public life—health care in the United States and in the United
Kingdom, and transitional justice in South Africa.

In continuing to develop our theory of deliberative democ-
racy, we have been most fortunate in the students and colleagues
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who have engaged with us over the years in print and in person.
Some of those to whom we are indebted for advice on specific essays
are listed at the beginning of the endnotes of those chapters. We are
also grateful to the three reviewers of this book, to the commenta-
tors who contributed to Deliberative Politics, and to that volume’s ed-
itor, Stephen Macedo. Sigal Ben-Porath oversaw the preparation of
this manuscript for publication, and gave us valuable substantive
comments on the first chapter, and helpful advice on which essays
to include. We benefited greatly from the skill and judgment of the
editors at Princeton University Press, especially Ian Malcolm. The
book’s production was expertly managed by Debbie Tegarden.
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What Deliberative Democracy Means

To go to war is the most consequential decision a nation can make.
Yet most nations, even most democracies, have ceded much of 
the power to make that decision to their chief executives—
to their presidents and prime ministers. Legislators are rarely
asked or permitted to issue declarations of war. The decision 
to go to war, it would seem, is unfriendly territory for pursuing 
the kind of reasoned argument that characterizes political
deliberation.

Yet when President George W. Bush announced  that the
United States would soon take military action against Saddam Hus-
sein, he and his advisors recognized the need to justify the decision
not only to the American people but also to the world community.
Beginning in October 2002, the administration found itself engaged
in argument with the U.S. Congress and, later, with the United Na-
tions. During the months of preparation for the war, Bush and his
colleagues, in many different forums and at many different times,
sought to make the case for a preventive war against Iraq.1 Saddam
Hussein, they said, was a threat to the United States because he had
or could soon have weapons of mass destruction, and had supported
terrorists who might have struck again against the United States.
Further, he had tyrannized his own people and destabilized the Mid-
dle East.



In Congress and in the United Nations, critics responded,
concurring with the judgment that Hussein was a terrible tyrant but
challenging the administration on all its arguments in favor of going
to war before exhausting the nonmilitary actions that might have
controlled the threat. As the debate proceeded, it became clear that
almost no one disagreed with the view that the world would be bet-
ter off if Saddam Hussein no longer ruled in Iraq, but many doubted
that he posed an imminent threat, and many questioned whether he
actually supported the terrorists who had attacked or were likely to
attack the United States.

This debate did not represent the kind of discussion that de-
liberative democrats hope for, and the deliberation was cut short
once U.S. troops began their invasion in March 2003. Defenders
and critics of the war seriously questioned one another’s motives
and deeply suspected that the reasons offered were really rationaliza-
tions for partisan politics. The administration, for its part, declined
to wait until nonmilitary options had been exhausted, when a
greater moral consensus might have been reached. But the remark-
able fact is that even under the circumstances of war, and in the face
of an alleged imminent threat, the government persisted in attempt-
ing to justify its decision, and opponents persevered in responding
with reasoned critiques of a preventive war.

The critics are probably right that no amount of delibera-
tion would have prevented the war, and the supporters are probably
right that some critics would never have defended going to war even
if other nonmilitary sanctions had ultimately failed. Yet the deliber-
ation that did occur laid the foundation for a more sustained and
more informative debate after the U.S. military victory than would
otherwise have taken place. Because the administration had given
reasons (such as the threat of the weapons of mass destruction) for
taking action, critics had more basis to continue to dispute the orig-
inal decision, and to challenge the administration’s judgment. The
imperfect deliberation that preceded the war prepared the ground
for the less imperfect deliberation that followed.

Thus even in a less than friendly environment, deliberative
democracy makes an appearance, and with some effect. Both the
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advocates and the foes of the war acted as if they recognized an
obligation to justify their views to their fellow citizens. (That their
motives were political or partisan is less important than that their
actions were responsive to this obligation.) This problematic
episode can help us discern the defining characteristics of delibera-
tive democracy if we attend to both the presence and the absence of
those characteristics in the debate about the war.

What Is Deliberative Democracy?

Most fundamentally, deliberative democracy affirms the need to jus-
tify decisions made by citizens and their representatives. Both are ex-
pected to justify the laws they would impose on one another. In a
democracy, leaders should therefore give reasons for their decisions,
and respond to the reasons that citizens give in return. But not all
issues, all the time, require deliberation. Deliberative democracy
makes room for many other forms of decision-making (including bar-
gaining among groups, and secret operations ordered by executives),
as long as the use of these forms themselves is justified at some point
in a deliberative process. Its first and most important characteristic,
then, is its reason-giving requirement.

The reasons that deliberative democracy asks citizens and
their representatives to give should appeal to principles that indi-
viduals who are trying to find fair terms of cooperation cannot rea-
sonably reject. The reasons are neither merely procedural (“because
the majority favors the war”) nor purely substantive (“because the
war promotes the national interest or world peace”). They are rea-
sons that should be accepted by free and equal persons seeking fair
terms of cooperation.

The moral basis for this reason-giving process is common to
many conceptions of democracy. Persons should be treated not merely
as objects of legislation, as passive subjects to be ruled, but as au-
tonomous agents who take part in the governance of their own society,
directly or through their representatives. In deliberative democracy an
important way these agents take part is by presenting and responding
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to reasons, or by demanding that their representatives do so, with the
aim of justifying the laws under which they must live together. The
reasons are meant both to produce a justifiable decision and to express
the value of mutual respect. It is not enough that citizens assert their
power through interest-group bargaining, or by voting in elections. No
one seriously suggested that the decision to go to war should be deter-
mined by logrolling, or that it should be subject to a referendum. As-
sertions of power and expressions of will, though obviously a key part
of democratic politics, still need to be justified by reason. When a pri-
mary reason offered by the government for going to war turns out to be
false, or worse still deceptive, then not only is the government’s justifi-
cation for the war called into question, so also is its respect for citizens.

A second characteristic of deliberative democracy is that
the reasons given in this process should be accessible to all the citi-
zens to whom they are addressed. To justify imposing their will on
you, your fellow citizens must give reasons that are comprehensible
to you. If you seek to impose your will on them, you owe them no
less. This form of reciprocity means that the reasons must be public
in two senses. First, the deliberation itself must take place in public,
not merely in the privacy of one’s mind. In this respect deliberative
democracy stands in contrast to Rousseau’s conception of democ-
racy, in which individuals reflect on their own on what is right for
the society as a whole, and then come to the assembly and vote in
accordance with the general will.2

The other sense in which the reasons must be public con-
cerns their content. A deliberative justification does not even get
started if those to whom it is addressed cannot understand its essen-
tial content. It would not be acceptable, for example, to appeal only
to the authority of revelation, whether divine or secular in nature.
Most of the arguments for going to war against Iraq appealed to evi-
dence and beliefs that almost anyone could assess. Although Presi-
dent Bush implied that he thought God was on his side, he did not
rest his argument on any special instructions from his heavenly ally
(who may or may not have joined the coalition of the willing).

Admittedly, some of the evidence on both sides of the de-
bate was technical (for example, the reports of the U.N. inspectors).
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But this is a common occurrence in modern government. Citizens
often have to rely on experts. This does not mean that the reasons, or
the bases of the reasons, are inaccessible. Citizens are justified in re-
lying on experts if they describe the basis for their conclusions in
ways that citizens can understand; and if the citizens have some in-
dependent basis for believing the experts to be trustworthy (such as
a past record of reliable judgments, or a decision-making structure
that contains checks and balances by experts who have reason to
exercise critical scrutiny over one another).

To be sure, the Bush administration relied to some extent
on secret intelligence to defend its decision. Citizens were not able
at the time to assess the validity of this intelligence, and therefore
its role in the administration’s justification for the decision. In prin-
ciple, using this kind of evidence does not necessarily violate the
requirement of accessibility if good reasons can be given for the
secrecy, and if opportunities for challenging the evidence later
are provided. As it turned out in this case, the reasons were indeed
challenged later, and found to be wanting. Deliberative democracy
would of course have been better served if the reasons could have
been challenged earlier.

The third characteristic of deliberative democracy is that its
process aims at producing a decision that is binding for some period
of time. In this respect the deliberative process is not like a talk
show or an academic seminar. The participants do not argue for ar-
gument’s sake; they do not argue even for truth’s own sake (although
the truthfulness of their arguments is a deliberative virtue because
it is a necessary aim in justifying their decision). They intend their
discussion to influence a decision the government will make, or
a process that will affect how future decisions are made. At some
point, the deliberation temporarily ceases, and the leaders make a
decision. The president orders troops into battle, the legislature
passes the law, or citizens vote for their representatives. Deliberation
about the decision to go to war in Iraq went on for a long period of
time, longer than most preparations for war. Some believed that it
should have gone on longer (to give the U.N. inspectors time to
complete their task). But at some point the president had to decide
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whether to proceed or not. Once he decided, deliberation about the
question of whether to go to war ceased.

Yet deliberation about a seemingly similar but significantly
different question continued: was the original decision justified?
Those who challenged the justification for the war of course did not
think they could undo the original decision. They were trying to
cast doubt on the competence or judgment of the current adminis-
tration. They were also trying to influence future decisions—to press
for involving the United Nations and other nations in the recon-
struction effort, or simply to weaken Bush’s prospects for reelection.

This continuation of debate illustrates the fourth character-
istic of deliberative democracy—its process is dynamic. Although de-
liberation aims at a justifiable decision, it does not presuppose that
the decision at hand will in fact be justified, let alone that a justifi-
cation today will suffice for the indefinite future. It keeps open the
possibility of a continuing dialogue, one in which citizens can criti-
cize previous decisions and move ahead on the basis of that criti-
cism. Although a decision must stand for some period of time, it is
provisional in the sense that it must be open to challenge at some
point in the future. This characteristic of deliberative democracy is
neglected even by most of its proponents. (We discuss it further
below in examining the concept of provisionality.)

Deliberative democrats care as much about what happens
after a decision is made as about what happens before. Keeping the
decision-making process open in this way—recognizing that its
results are provisional—is important for two reasons. First, in poli-
tics as in much of practical life, decision-making processes and
the human understanding upon which they depend are imperfect.
We therefore cannot be sure that the decisions we make today will
be correct tomorrow, and even the decisions that appear most sound
at the time may appear less justifiable in light of later evidence.
Even in the case of those that are irreversible, like the decision to
attack Iraq, reappraisals can lead to different choices later than were
planned initially. Second, in politics most decisions are not consen-
sual. Those citizens and representatives who disagreed with the
original decision are more likely to accept it if they believe they
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have a chance to reverse or modify it in the future. And they are
more likely to be able to do so if they have a chance to keep making
arguments.

One important implication of this dynamic feature of delib-
erative democracy is that the continuing debate it requires should
observe what we call the principle of the economy of moral dis-
agreement. In giving reasons for their decisions, citizens and their
representatives should try to find justifications that minimize their
differences with their opponents. Deliberative democrats do not ex-
pect deliberation always or even usually to yield agreement. How
citizens deal with the disagreement that is endemic in political life
should therefore be a central question in any democracy. Practicing
the economy of moral disagreement promotes the value of mutual
respect (which is at the core of deliberative democracy). By eco-
nomizing on their disagreements, citizens and their representatives
can continue to work together to find common ground, if not on the
policies that produced the disagreement, then on related policies
about which they stand a greater chance of finding agreement. Co-
operation on the reconstruction of Iraq does not require that
the parties at home and abroad agree about the correctness of the
original decision to go to war. Questioning the patriotism of critics
of the war, or opposing the defense expenditures that are necessary
to support the troops, does not promote an economy of moral
disagreement.

Combining these four characteristics, we can define deliber-
ative democracy as a form of government in which free and equal
citizens (and their representatives), justify decisions in a process in
which they give one another reasons that are mutually acceptable
and generally accessible, with the aim of reaching conclusions that
are binding in the present on all citizens but open to challenge in
the future.3 This definition obviously leaves open a number of ques-
tions. We can further refine its meaning and defend its claims by
considering to what extent deliberative democracy is democratic;
what purposes it serves; why it is better than the alternatives; what
kinds of deliberative democracy are justifiable; and how its critics
can be answered.
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How Democratic Is Deliberation?

In its origins, deliberative politics has an ambivalent relation to
modern democracy. Its roots can be traced to fifth-century Athens.
According to Pericles, political leaders then saw discussion not as a
“stumbling-block in the way of action” but as an “indispensable pre-
liminary to any wise action at all.”4 Aristotle was the first major the-
orist to defend the value of a process in which citizens publicly dis-
cuss and justify their laws to one another.5 He argued that ordinary
citizens debating and deciding together can reach a better decision
than can experts acting alone. But the Athenian democracy of Per-
icles and Aristotle was quite different from ours. Only a small por-
tion of the residents counted as citizens; many were slaves. The de-
liberation took place in an assembly open to all citizens, not in a
legislature or in the campaigns that characterize democratic practice
in our time. And though Aristotle saw the virtues of deliberation by
the many, he preferred aristocracy, wherein the deliberators would
be more competent, and the deliberation more refined.

In the early modern period, deliberation was more explic-
itly contrasted with democracy. When the term “deliberative” was
first used to refer to political discussion (evidently as early as
1489), it referred to discussion within a small and exclusive group
of political leaders. By the eighteenth century, deliberation was
part of a defense of political representation that pointedly resisted
appeals to popular opinion. Edmund Burke’s “Speech to the elec-
tors of Bristol,” which declared that “Parliament is a deliberative
assembly,” is famously a defense of a trustee conception of repre-
sentation that today seems more aristocratic than democratic.6

Neither did the founders of the new American nation embrace a
fully democratic form of deliberation. The authors of the Federalist
Papers certainly sought institutions that would promote delibera-
tion. But although in the view of one commentator their constitu-
tional design “combined deliberation and democracy,”7 the degree
of democracy they tolerated remained very much limited in scope
and membership.
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The most prominent nineteenth-century advocate of “gov-
ernment by discussion”—John Stuart Mill—is rightly considered
one of the sources of deliberative democracy. But he too continued
to prefer that this discussion be led by the better educated.8 It was
not until the early part of the twentieth century that deliberation
came to be decisively joined to democracy. In the writings of John
Dewey, Alf Ross, and A. D. Lindsay we finally find unequivocal
declarations of the need for political discussion in a polity recogniz-
ably democratic in the modern sense. These theorists not only in-
cluded widespread deliberation as part of democracy, but saw it as a
necessary condition of this form of government. Lindsay regarded
discussion as “the essential of democracy.”9

More than any other theorist, Jürgen Habermas is responsi-
ble for reviving the idea of deliberation in our time, and giving it a
more thoroughly democratic foundation. His deliberative politics is
firmly grounded in the idea of popular sovereignty.10 The fundamen-
tal source of legitimacy is the collective judgment of the people.
This is to be found not in the expression of an unmediated popular
will, but in a disciplined set of practices defined by the deliberative
ideal. Some critics, however, complain that his conception does
not adequately protect liberal values, such as freedom of religion or
human rights. His proceduralism, the critics suggest, realizes democ-
racy at the expense of liberalism. They believe that a theory of jus-
tice like that of John Rawls provides a more secure foundation for
these values without denying the legitimate claims of democracy.

We note later that Habermas and Rawls are not so far apart as
this contrast suggests. But here the point to keep in mind is that the
democratic element in deliberative democracy should turn not on
how purely procedural the conception is but on how fully inclusive the
process is. While deliberation is now happily married to democracy—
and Habermas deserves much of the credit for making the match—the
bond that holds the partners together is not pure proceduralism. What
makes deliberative democracy democratic is an expansive definition
of who is included in the process of deliberation—an inclusive answer
to the questions of who has the right (and effective opportunity) to
deliberate or choose the deliberators, and to whom do the deliberators
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owe their justifications. In this respect, the traditional tests of demo-
cratic inclusion, applied to deliberation itself, constitute the primary
criterion of the extent to which deliberation is democratic. (It must be
said, however, that this defense of deliberative democracy does not
suffice to show that it has overcome its aristocratic origins. One of the
recurring objections, which we take up later, is that deliberative
democracy is exclusive in various ways, excluding some people not by
legal or formal restrictions as early deliberative politics did, but by in-
formal norms defining what counts as proper deliberation.)

What Purposes Does Deliberative Democracy Serve?

The general aim of deliberative democracy is to provide the most jus-
tifiable conception for dealing with moral disagreement in politics.
In pursuing this aim, deliberative democracy serves four related pur-
poses. The first is to promote the legitimacy of collective decisions.
This aim is a response to one of the sources of moral disagreement—
scarcity of resources. Citizens would not have to argue about how
best to distribute health care or who should receive organ transplants
if these goods and services were unlimited. In the face of scarcity, de-
liberation can help those who do not get what they want, or even
what they need, to come to accept the legitimacy of a collective
decision.

The hard choices that public officials have to make should be
more acceptable, even to those who receive less than they deserve, if
everyone’s claims have been considered on the merits, rather than on
the basis of the party’s bargaining power. Even with regard to deci-
sions with which many disagree, most of us take one attitude toward
those that are adopted after careful consideration of the relevant con-
flicting moral claims, and quite a different attitude toward those that
are adopted merely by virtue of the relative strength of competing po-
litical interests.

The second purpose of deliberation is to encourage public-
spirited perspectives on public issues. This aim responds to another
source of moral disagreement—limited generosity. Few people are
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inclined to be wholly altruistic when they are arguing about con-
tentious issues of public policy, such as defense spending or health-
care priorities. Deliberation in well-constituted forums responds to
this limited generosity by encouraging participants to take a broader
perspective on questions of common interest.

To be sure, politicians are not automatically transformed
from representatives of special interests into trustees of the public in-
terest as a result of talking to one another. The background condi-
tions in which the deliberation takes place are critical. Deliberation
is more likely to succeed to the extent that the deliberators are well
informed, have relatively equal resources, and take seriously their op-
ponents’ views. But even when the background conditions are unfa-
vorable (as they often are), citizens are more likely to take a broader
view of issues in a process in which moral reasons are traded than in
a process in which political power is the only currency.

The third purpose of deliberation is to promote mutually re-
spectful processes of decision-making. It responds to an often ne-
glected source of moral disagreement—incompatible moral values.
Even fully altruistic individuals trying to decide on the morally best
standards for governing a society of abundance would not be able
to reconcile some moral conflicts beyond a reasonable doubt. They
would still confront, for example, the problem of abortion, which
pits the value of life against the value of liberty. Even issues of na-
tional security can pose questions about which people can reason-
ably disagree—under what conditions is a nation justified in starting
a war, on its own, against another nation?

Deliberation cannot make incompatible values compati-
ble, but it can help participants recognize the moral merit in their
opponents’ claims when those claims have merit. It can also help
deliberators distinguish those disagreements that arise from gen-
uinely incompatible values from those that can be more resolvable
than they first appear. And it can support other practices of mutual
respect, such as the economy of moral disagreement described
earlier.

Inevitably, citizens and officials make some mistakes when
they take collective actions. The fourth purpose of deliberation is to
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help correct these mistakes. This aim is a response to the fourth
source of disagreement, incomplete understanding. A well-constituted
deliberative forum provides an opportunity for advancing both indi-
vidual and collective understanding. Through the give-and-take of
argument, participants can learn from each other, come to recognize
their individual and collective misapprehensions, and develop new
views and policies that can more successfully withstand critical
scrutiny. When citizens bargain and negotiate, they may learn how
better to get what they want. But when they deliberate, they can
expand their knowledge, including both their self-understanding
and their collective understanding of what will best serve their fel-
low citizens.

It is all too easy to assume that we already know what con-
stitutes the best resolution of a moral conflict, and do not need to
deliberate with our fellow citizens. To presume that we know what
the right resolution is before we hear from others who will also be af-
fected by our decisions is not only arrogant but also unjustified in
light of the complexity of the issues and interests that are so often at
stake. If we refuse to give deliberation a chance, not only do we for-
sake the possibility of arriving at a genuine moral compromise but we
also give up the most defensible ground we could have for maintain-
ing an uncompromising position: that we have fairly tested our views
against those of others.

Tugging on the coattails of Thomas Jefferson, a little boy
(in a New Yorker cartoon) once asked: “If you take those truths to
be self-evident, then why do you keep on harping on them so
much?” The answer from a deliberative perspective is that such
claims deserve their status as self-evident truths for the purposes of
collective action only if they can withstand challenge in a public
forum. Jefferson himself argued for open deliberative forums, in-
deed even periodic constitutional conventions, in which citizens
could contest conventional wisdom.11 An implication of taking the
problem of incomplete understanding seriously is that the results of
the deliberative process should be regarded as provisional. Some re-
sults are rightly regarded as more settled than others. We do not
have to reargue the question of slavery every generation. But the
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justification for regarding such results as settled is that they have
met the deliberative challenge in the past, and there is no reason to
believe that they could not do so today.

Why Is Deliberative Democracy Better Than 
Aggregative Democracy?

To appreciate the value of deliberative democracy, we need to con-
sider the alternatives. Obviously, there are many conceptions of
democracy, and many moral theories that support these concep-
tions. To begin, we should distinguish first- and second-order theo-
ries.12 First-order theories seek to resolve moral disagreement by
demonstrating that alternative theories and principles should be re-
jected. The aim of each is to be the lone theory capable of resolving
moral disagreement. The most familiar theories of justice—utilitari-
anism, libertarianism, liberal egalitarianism, communitarianism—
are first-order theories in this sense. Each theory claims to resolve
moral conflict, but does so in ways that require rejecting the princi-
ples of its rivals. In contrast, deliberative democracy is best under-
stood as a second-order theory. Second-order theories are about
other theories in the sense that they provide ways of dealing with
the claims of conflicting first-order theories. They make room for
continuing moral conflict that first-order theories purport to elimi-
nate. They can be held consistently without rejecting a wide range
of moral principles expressed by first-order theories. Deliberative
democracy’s leading rivals among second-order theories are what
are known as aggregative conceptions of democracy.13

The deliberative conception, as we have indicated, considers
the reasons that citizens and their representatives give for their ex-
pressed preferences. It asks for justifications. The aggregative con-
ception, by contrast, takes the preferences as given (though some ver-
sions would correct preferences based on misinformation). It requires
no justification for the preferences themselves, but seeks only to
combine them in various ways that are efficient and fair. Some prefer-
ences may be discounted or even rejected, but only because they do
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not produce an optimal result, not because they are not justified by
reasons.

The best way to reveal the essential differences between
these conceptions is to examine their responses to the basic prob-
lem of democratic politics that both of them purport to address—
how to make legitimate decisions for the society as a whole in the
face of fundamental disagreement. The core of the problem is not
merely that people disagree, but that some of the disagreement is
reasonable.14 It is built into the circumstances of social and political
life. When citizens disagree about such issues as the morality of
abortion, capital punishment, starting a preventive war, or funding
health care, deliberation does not produce agreement, and perhaps
even should not.15 Let us assume, then, that there are some dis-
agreements that at any particular time cannot be resolved by delib-
eration. Yet governments must make decisions. How should they
decide?

Aggregative theories offer two seemingly different but
closely related methods. The first is a form of majoritarianism: put
the question to the people and let them vote (or let them record
their preferences in public opinion surveys).16 The most common
version of this method is to let the representatives of the people
make the decision, again by majority vote, or some similar rule, in
the legislature. The representatives themselves are chosen in elec-
tions, which are viewed as “competitive struggle[s] for the people’s
vote.”17 The electoral process is modeled on the analogy of the mar-
ket. Like producers, politicians and parties formulate their positions
and devise their strategies in response to the demands of voters who,
like consumers, express their preferences by choosing among com-
peting products (the candidates and their parties). Whatever debate
takes place in the campaign serves a function more like that of ad-
vertising (informing the voters about the comparative advantages of
the candidates) than like that of argument (seeking to change
minds by giving reasons).

The second aggregative method gives less deference to the
votes and opinions of citizens: officials take note of the expressed pref-
erences but put them through an analytic filter—such as cost-benefit
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analysis—which is intended to produce optimal outcomes. In some
versions of this process, preferences based on misinformation or faulty
heuristics can be corrected, and sets of preferences that produce ir-
rational results (such as cyclical majorities) can be modified. This
method originates in classical utilitarianism and owes its contem-
porary pedigree to welfare economics. But it is not necessarily demo-
cratic. Giving voters the final word is not the most rational way to
produce policies and laws that maximize welfare. Experts may be more
competent at finding laws and policies that serve that end. But propo-
nents of this method usually welcome democratic procedures such as
elections, because they recognize that experts and the politicians who
appoint them cannot always be trusted to pursue the public interest.

What these methods have in common—and what defines
aggregative conceptions—is that they take the expressed prefer-
ences as the privileged or primary material for democratic decision-
making. Preferences as such do not need to be justified, and aggrega-
tive conceptions pay little or no attention to the reasons that
citizens or their representatives give or fail to give. They regard rea-
sons as significant only insofar as the reasons help predict or correct
preferences. (The reasons might, for example, enable politicians to
anticipate future preferences, or they might help analysts identify
preferences that are based on misinformation.) Aggregative theo-
rists thus believe that the collective outcomes produced by their
various methods need no further justification beyond the rationale
for the method itself. The majoritarian or utilitarian assumptions
underlying the method provide its justification. Reasons can be
given for the outcomes, but they are to be found not in the pref-
erences but in the rationale for the method of combining the
preferences.

Aggregative conceptions have important advantages. First,
they produce determinate outcomes, at least in principle.18 The
result of an election or the conclusion of a cost-benefit analysis
yields definite decisions. This is no small advantage in dealing with
the problem of disagreement, especially in disputes that are not re-
solvable on reasonable terms. Deliberative democrats recognize of
course that decisions must be made—even when the reason-giving
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process is incomplete. On any conception of democracy, elections
must be held, and in elections citizens express their will without giv-
ing reasons. But deliberative democrats tend to emphasize the provi-
sionality of political outcomes more than their finality.

A second advantage of aggregative conceptions is that they
rely on relatively uncontroversial procedures to resolve disagree-
ment. They also provide ways of reaching decisions that can be said
to express the views of most citizens, and may even be regarded as
fair under the circumstances. The methods of aggregative democrats
are not morally neutral, as they sometimes claim, but the methods do
not entail positions on most substantive issues, and do not pass moral
judgment on the individual preferences that citizens express, how-
ever base or noble they may be. The most common methods take
preferences as given, and therefore can be said to be less paternalis-
tic. Even the methods that correct the preferences still seek to
respect what citizens or voters actually desire, or would desire if they
were better informed—not what they should desire if they were more
public spirited or if they were more inclined to respect the principle
of reciprocity.

Despite these substantial advantages, the aggregative con-
ception is seriously flawed, and cannot serve as a principled basis for
democratic decision-making. By taking existing or minimally cor-
rected preferences as given, as the base line for collective decisions,
the aggregative conception fundamentally accepts and may even re-
inforce existing distributions of power in society. These distributions
may or may not be fair, but aggregative conceptions do not offer any
principles by which we can decide. Even more important, they do
not provide any process by which citizens’ views about those distri-
butions might be changed.

A second fundamental problem of aggregative conceptions
is that they do not provide any way for citizens to challenge the
methods of aggregation themselves. The “preference” for a different
method of decision-making—the argument for a deliberative pro-
cess, for example—cannot be treated in the same fashion as other
preferences are, and simply factored into a cost-benefit analysis.19

The argument rejects in critical respects the assumptions of such an
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analysis. Furthermore, aggregative methods do not welcome all
kinds of primary preferences equally. Those that can be readily trans-
lated into economic categories fit much better than those that ex-
press values that are incommensurable. Sometimes governments
have to put a price on life and health, but they have to recognize
that the value of life and health is not completely captured by their
price, even in decision-making about public policy. Even on their
own terms, then, aggregative methods do not always answer the
critical question decision-makers must ask: should a government
give priority, for example, to treating conditions that are not life-
threatening but cause large numbers of people considerable discom-
fort, or to treating conditions that are life-threatening but affect
only small numbers of people?

Consider the problem the state of Oregon faced in the early
1990s: how to allocate the state’s limited resources for health care
for residents enrolled in Medicaid. To set priorities for its publicly
funded health care under Medicaid, the Oregon Health Services
Commission created a list of several hundred conditions and treat-
ments, ranked mainly on the basis of cost-benefit calculations.
Treatments lower on the list were regarded as less cost-beneficial
than those higher on the list, and therefore less likely to receive
funding. In essence, the Commission followed the second kind of
method recommended by aggregative democrats. The ranking did
not correspond to popular opinion about what the most serious dis-
eases are: some life-threatening conditions ranked lower because
their treatment was relatively expensive or affected relatively small
numbers of people. But the ranking was a good-faith attempt to
maximize the welfare of the largest number of citizens, given the
limited resources the state had at its disposal.

The list of priorities provoked a public outcry. Health policy
that followed these priorities might maximize the welfare of most
citizens, but the rankings departed so far from what most citizens
thought was right or fair that no state official could continue to jus-
tify the policy. Capping a tooth ranked much higher than an appen-
dectomy, for example. The Commission might have reverted to the
first method recommended by aggregative democrats—conducting a
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survey or referendum and taking the results as final. But the Com-
mission realized that public opinion on this complex set of issues
was inchoate, and would depend on how the questions were
phrased. Instead, the Commission wisely enlisted the aid of the
methods of deliberative democracy.

The Commission undertook an elaborate process of consulta-
tion. It sponsored community meetings at which participants were
“asked to think and express themselves in the first person plural . . . as
members of a statewide community for whom health care has a shared
value.” Deliberation went through stages, as leaders presented their
proposals, citizens responded, leaders revised, citizens reacted. This is
what we call the reiteration of deliberation. It is an illustration of the
dynamic character of deliberation. Eventually, the Commission pre-
sented a revised list, one that most observers deemed an improvement
over the original plan.

Yet the Oregon experience should remind us that delibera-
tive democracy is not a perfect way to deal with the problem of
moral disagreement. (We defer until a later section discussion of the
general criticisms of deliberative democracy, and consider here only
two objections that are most relevant to the comparison with ag-
gregative conceptions.) First, deliberative democracy does not pro-
vide a natural way to come to a definite conclusion short of consen-
sus, which is not to be expected in most cases of decision-making.
Deliberative politics almost always has to be supplemented by other
decision procedures—in the Oregon case by a recommendation of
a commission and a vote by the legislature. The community groups
provided helpful input, which informed the further deliberations by
both the Commission and the legislature, but in the end the dis-
agreement that remained had to be resolved by a majority vote in
the legislature. Deliberation must end in a decision, but deliberative
democracy does not itself specify a single procedure for reaching a
final decision. It must rely on other procedures, most notably voting,
which in themselves are not deliberative.

Second, the deliberative conception relies on explicitly moral
principles rather than the seemingly neutral ones of aggregative con-
ceptions. Reciprocity is an explicitly moral principle. Deliberation
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therefore invokes substantive moral claims that may be independent of
the preferences citizens put forward. In the Oregon episode, the most
serious flaw in the proposed policy was not the ranking of treatments
per se, but the unfairness of rationing under these circumstances. Be-
cause only citizens below certain income levels were eligible for any
support at all, the rationing necessary at the relatively low level of
funding available would cause some poor citizens to lose out to other
poor citizens. Some of the participants in the deliberative process rec-
ognized that this was unfair, but to express that recognition they had to
appeal at least implicitly to a principle of justice that not everyone ac-
cepted. Furthermore, in order to eliminate this unfairness they had to
call for an increase in the total budget for health care—an option that
went beyond the agreed-upon agenda of the community meetings.

Neither of these disadvantages is fatal to the case for deliber-
ative democracy, however. Indeed, the problems each identifies can
be turned to the advantage of deliberative democracy. The fact that
deliberative democracy does not in itself define a unique method for
bringing deliberation to a justified conclusion (short of a moral con-
sensus) means that it acknowledges that no single method can jus-
tify whatever results from its implementation. No decision-making
method, for example, should be able to justify a war of aggression.
Deliberative democracy can accommodate many different kinds
of decision-making procedures to reach final decisions, including
voting and executive order, provided they are justified in a deliber-
ative forum. More important, the open-ended nature of deliberation
enables citizens or legislators to challenge earlier decisions, including
decisions about the procedures for making decisions. Deliberative de-
mocracy’s provisionality checks the excesses of conventional democ-
racy’s finality.

The appeal to justice and other potentially controversial prin-
ciples may intensify the disagreement that exists, but it can also lead
to new ways of dealing with it, ways that would otherwise have been
neglected. In the Oregon case, the deliberative process forced officials
and citizens to confront a serious problem of injustice that they had
previously evaded—the unfairness of a harsh rationing scheme that af-
fected only poor citizens. As a result, the basic unfairness in the policy
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was somewhat lessened in a way that neither most of the critics of the
plan nor its proponents expected. When the legislators finally saw
what treatments on the list would have to be curtailed or eliminated
under the projected budget, they managed to find more resources, and
increased the total budget for health care for the poor. Apart from the
results, the year-long deliberations helped citizens, legislators, and
health-care professionals come to a better understanding of their own
values—those they shared and those they did not. They were able, as
they went forward, to confront the difficult decisions they had to make
about health-care policy, to work together in a more cooperative “first
person plural” spirit. The continuing process also exposed another
glaring defect of the original process—the absence of the poor citizens
who would be most affected by the policy. It became clearer that in the
future they should be more adequately represented in the process.

In the face of disagreement, deliberative democracy tells cit-
izens and their representatives to continue to reason together. If the
disagreement is resolvable on reciprocal terms, deliberation is more
likely than aggregation to produce agreement. If it is not so resolv-
able, deliberation is more likely than aggregation to produce justifi-
able agreement in the future, and to promote mutual respect when
no agreement is possible. By engaging in deliberation, citizens ac-
knowledge the possibility that they may change their preferences.
The preferences that they assert now may not be the preferences they
find they wish to express later. The very nature of the deliberative
process of justification sends a signal that its participants are willing
to enter into a dialogue in which the reasons given, and the reasons
responded to, have the capacity to change minds.

On many disagreements, especially reasonable ones, people
will not change their minds, no matter how respectfully they delib-
erate with their opponents. If citizens persist in defending the posi-
tion with which they began, what difference does it make if they
come to regard their opponents’ positions as morally reasonable?
This thicker kind of respect encourages citizens to consider their op-
ponents’ positions on the merits, rather than to try to explain them
as products of unfavorable conditions, such as impaired judgment,
misguided motives, or cultural influences. Such an attitude is more
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conducive to appreciating that even benevolent and intelligent but
fallible people are likely to disagree on morally difficult matters such
as military intervention and heath-care policy—as well as abortion,
capital punishment, affirmative action, and many other overtly
moral issues. Moreover, considering positions on their merits gener-
ally builds a stronger basis for respect for persons than explaining
positions as a product of unfavorable conditions. Certainly, some
disagreements are the result of such conditions, and when a position
can be shown to be justifiable mainly from a perspective that de-
pends on such conditions, mutual respect (of both persons and posi-
tions) does not prevent, and may require, that the critics of the po-
sition point out its defective origins. But in the absence of a specific
showing of this kind, the presumption of respectful deliberation is
that positions should be challenged on their merits.

What Kind of Deliberative Democracy?

Deliberative democrats have to deal with another kind of disagree-
ment—not among citizens but among themselves. They disagree
about the value, status, aims, and scope of deliberation, and their
disagreements yield different versions of the theory of deliberative
democracy. Some of these differences, we suggest, can be reconciled,
and some cannot. In either case, recognizing the differences can
help clarify the nature of both the theory and the practice of delib-
erative democracy.

Instrumental or Expressive?

Deliberative democrats disagree about whether deliberation has
only instrumental value, as a means of arriving at good policies, or
whether it also has expressive value, as a manifestation of mutual re-
spect among citizens. On the instrumental view (sometimes called
the epistemic view), deliberating about political issues has no value
in itself. It is valuable only to the extent that it enables citizens to
make the most justifiable political decisions.20 On the expressive
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view of deliberation, significant value resides in the act of justifying
laws and public policies to the people who are bound by them.21 By
deliberating with one another, decision-makers manifest mutual re-
spect toward their fellow citizens.

When the Oregon Commission consulted with community
members about alternative proposals for funding health-care ser-
vices, citizens could reasonably expect that Commission members
would arrive at better outcomes than when they decided, without
public deliberation, to rank capping teeth above treating acute ap-
pendicitis. The same citizens could also reasonably believe that the
Commission’s deliberation promoted a value basic to any democratic
government—the expression of mutual respect between decision-
makers and their fellow citizens. By their willingness to exchange
views before rendering a binding decision, the commission members
treated their fellow Oregonians as subjects, not merely objects, of
decision-making. Had the Commission acted without deliberation,
the value of this expression of mutual respect would have been lost,
however correct or just the policy might have been.

These two views of the values that deliberative democracy
is supposed to promote are not incompatible. Indeed, any adequate
theory must recognize both. If deliberation tended to produce worse
decisions than other processes in the long run, then it would not
serve the expressive purpose. A process that generally produced bad
outcomes would hardly express mutual respect. Citizens might par-
ticipate on equal terms, but with results that few would see as wor-
thy. The value would at best be like the faint satisfaction that play-
ers feel on a team that constantly loses its games. The instrumental
view reminds us that because the stakes of political decision-making
are high, and deliberation is a time-consuming activity, a delibera-
tive process should contribute to fulfilling the central political func-
tion of making good decisions and laws.

But if we were to regard deliberation as only instrumental, we
would fail to recognize the moral significance of the political fact that
the decisions of government bind people other than the decision-
makers themselves. Political officials cannot rightly decide an issue
simply by claiming that they know that their preferred policies are

C H A P T E R  O N E

22



right for their fellow citizens. They need to seek the views of those cit-
izens who have to live with the results of the policies. When binding
decisions are routinely made without deliberation, the government
not only conveys disrespect for citizens, but also exposes its lack of ad-
equate justification for imposing the decision on them. Furthermore,
there is a practical reason for officials to recognize the expressive value
of deliberation: they can thereby increase the likelihood not only of
discovering but also of implementing good public policy. If citizens
perceive that their views are not being respected, they may seek to
block otherwise good policies.

If political deliberation tends to produce better decisions in
the long run, and if political decision-makers in a democracy owe
justifications to those who are bound by their decisions, then the in-
strumental and expressive rationales for deliberation can be mutu-
ally supportive. By deliberating with their fellow citizens, decision-
makers can arrive at better, more adequately justified decisions and,
in the process, express mutual respect among free and equal citizens.

The instrumental and expressive values cannot of course be
reconciled in practice in every particular case. A deliberative process
that otherwise expresses mutual respect can nonetheless produce an
unjust outcome. And a nondeliberative process can produce a more
nearly just result in some cases. Yet deliberative democracy, as we
shall see, has the capacity both to criticize unjust outcomes and to
recognize its own limits. In this way it tends, over time, to reconcile
its own instrumental and expressive values.

Procedural or Substantive?

Another, closely related conflict that has divided deliberative demo-
crats can also be resolved more readily than has usually been as-
sumed. This conflict concerns the status of the principles of the the-
ory: should they be procedural or substantive? Pure proceduralism
holds that the principles should apply only to the process of making
political decisions in government or civil society.22 Thus the princi-
ples should not prescribe the substance of the laws, but only the
procedures by which laws (such as equal suffrage) are made and
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the conditions necessary for the procedures to work fairly (such as
free political speech). Democratic theory, the proceduralists hold,
should not incorporate substantive principles such as individual lib-
erty or equal opportunity because such constraints are not necessary
to ensure a fair democratic process. Pure proceduralists do not deny
that substantive principles such as freedom of religion, nondiscrimi-
nation, or basic health care are important, but they insist on keep-
ing these principles out of their democratic theory.

Deliberative theorists who favor a more substantive concep-
tion deny that procedural principles are sufficient. They point out
that procedures (such as majority rule) can produce unjust outcomes
(such as discrimination against minorities). Unjust outcomes, they
assume, should not be justifiable on any adequate democratic theory.
A theory that allows for the possibility that such outcomes are justi-
fied should be especially objectionable to deliberative democrats. A
fundamental aim of deliberative democracy is to offer reasons that
can be accepted by free and equal persons seeking fair terms of co-
operation. Such reasons could rarely justify unjust outcomes. The
idea of free and equal personhood itself provides substantive moral
content for principles that would reject an unjust decision even if it
had been reached by procedurally just means.

The reasons most often offered in defense of both substan-
tive and procedural principles are associated with liberalism, broadly
speaking. They reflect what it means to respect individuals as free
and equal citizens. Those rights that are fundamental to human
agency, dignity, or integrity (freedom of religion, racial nondiscrim-
ination, and so on) need to be secured, along with rights related to
the procedural aspects of democracy (such as the right to vote). Ap-
preciating that majoritarian procedures can support aggressive wars,
racial or religious discrimination, and other patently unjust policies,
the principles of deliberative democracy, the substantive theorists
insist, must go beyond process.23

A purely procedural conception of deliberative democracy,
on its face, shares with aggregative theories the advantage of mini-
malism. Once the right procedures are in place, whatever emerges
from them is right. It follows that if majority rule is right, then so are
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its results. But few pure proceduralists defend pure majority rule.
Much like aggregative theorists, pure proceduralists usually support
a more complex procedural conception, and they also offer reasons
other than minimalism in its defense. To oppose the inclusion of sub-
stantive principles, they invoke a particular view of moral and politi-
cal authority. Who has the authority to legislate in a democracy?
Democratic citizens, not democratic theorists, pure proceduralists
answer. Citizens or their representatives, within broad procedural
limits, should be as free as possible to determine the content of laws.
The substantive principles that some theorists would include in their
conceptions of deliberative democracy in effect preempt the moral
and political authority of citizens. Racial and religious discrimination
and aggressive wars are usually wrong, but the questions of whether
a particular law or decision should be so described, or whether the
wrong decision should be overridden by more compelling consider-
ations, should be left to citizens and their accountable representa-
tives, not to theorists and their substantive principles. A deliberative
theory that includes substantive principles, so the argument goes,
improperly constrains democratic decision-making, including the
process of deliberation itself.

Substantive theorists reply that the principles they propose
are no less fundamental and no more contestable than the principles
on which proceduralists rely. Procedural principles have substantive
content, too. If majority rule is better than minority rule, it must be
for moral reasons. These reasons refer to such values as free and equal
personhood, the same values that support substantive principles.
How procedural principles should be interpreted and how they
should be applied are often controversial, and reasonably so. Pro-
cedural theories therefore cannot occupy a privileged place relative
to substantive theories. Procedural and substantive principles alike
require democratic deliberation, at least with respect to how they
should be interpreted and applied. Both threaten to usurp legitimate
democratic authority if they are put forward, without benefit of
democratic deliberation, as morally and politically authoritative.

It follows that if the moral and political authority of free
and equal citizens is to be safeguarded, then neither procedural nor
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substantive principles of deliberative democracy can claim priority.
Both need to be treated as morally and politically provisional (in
ways that we explain more fully below). Procedural and substantive
principles should both be systematically open to revision in an on-
going process of moral and political deliberation. If the principles
are understood in this way, the usual objections against including
substantive principles lose their force. The provisional status of all
principles, procedural and substantive alike, thus constitutes a dis-
tinctive strength of deliberative theory, and at the same time offers
deliberative democrats an effective way of uniting procedural and
substantive principles into a coherent theory.

The contrast between procedural and substantive theories of
democracy is sometimes thought to be reflected in a disagreement be-
tween Jürgen Habermas and John Rawls. Habermas is said to favor
democratic deliberation over individual rights, and Rawls, rights over
deliberation. But on the more careful interpretations of their theories,
neither Habermas nor Rawls defends a purely procedural or purely
substantive conception of democracy. As Habermas writes: “. . . pri-
vate and public autonomy mutually presuppose each other in such
a way that neither human rights nor popular sovereignty can claim
primacy over its counterparts.”24 The democracy that Rawls defends is
also fundamentally committed to securing both substantive and pro-
cedural principles.25 The convergence between Habermas and Rawls
suggests that the most compelling theories of deliberative democracy
combine both substantive and procedural principles. They also both
recognize that all democratic principles require substantive defense.

Consensual or Pluralist?

The disagreement among deliberative democrats who seek consen-
sus and those who accept pluralism is more intractable than the dis-
putes we have so far considered. Should deliberation aim at achiev-
ing consensus through realizing a common good or through seeking
the fairest terms of living with a recalcitrant pluralism?

Deliberative democrats who identify with the republican
tradition or with communitarianism in political theory typically seek
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a comprehensive or thick common good, one that goes beyond agree-
ment on basic principles, whether procedural or substantive.26 They
do not assume that we will reach this goal, but they believe that it
is nevertheless a worthy aim. It fulfills the deepest moral promise of
deliberative democracy—a form of cooperation that all citizens
could accept despite their deep differences of identity. Other delib-
erative democrats, drawing on the liberal tradition, argue that it is
not always desirable to seek a comprehensive common good rather
than to try to live respectfully with moral disagreements. One rea-
son, they point out, is that some of these disagreements are inherent
in the human condition. They arise because of our incomplete and
incompatible moral and empirical understandings.27

Virtually all deliberative democrats can agree that a primary
aim of deliberation is to justify decisions and laws that citizens and
their representatives impose on one another. In this sense, delib-
erative democrats share a consensus that deliberation aims at least
at a thin conception of the common good. Finding fair terms of co-
operation among free and equal persons is a common good for both
individuals and society as a whole.

This agreement among deliberative democrats breaks down
when we ask whether the common good can or should be compre-
hensive. Consensus democrats recognize that a comprehensive com-
mon good is an ideal and will not often, if ever, be achieved, but they
regard the failure to achieve it as a sign of defects that can and should
be remedied, whether they lie in the capacities of citizens and their
representatives or in the practices and institutions of the polity.
Consensus democrats also tend to resist the idea, which pluralists
willingly embrace, that a great deal of political disagreement is built
into the conditions of collective life, and that to eliminate it entirely
would be undesirable. Consensus democrats criticize pluralists for
settling for too thin a conception of the common good. Agreement
on fair terms of cooperation, they argue, does not create a commu-
nity in which citizens find common ground at the deepest level of
their social identities. It does not even require citizens to engage
deeply with one another over their deepest moral differences. They
must set these differences aside, the pluralists are assumed to say, in
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order to find fair terms of cooperation and to arrive at just decisions
and laws. The pluralists’ common good therefore does not serve even
deliberation itself well. A thin pluralist conception of the common
good produces passive citizens, the consensus democrats argue, who
too readily settle for the role of consumers of material commodities,
rather than producers of public goods.

Pluralists reply that a democracy that seeks a comprehen-
sive good threatens to become tyrannical. If moral differences are as
deep and pervasive as pluralists believe, they can be eliminated in
politics only by repression. As long as people in power and those to
whom they are accountable are neither omniscient nor angelic, and
as long as they reasonably disagree about how to rank incompatible
values, deliberation should aim at achieving a noncomprehensive
common good, and at finding good ways of living with ongoing
moral disagreements. If deliberators aimed primarily at a compre-
hensive common good, they would be tempted to tolerate less diver-
sity than the disharmonious moral universe demands.

Although pluralists agree that deliberation should strive to
justify as much agreement as possible, they also seek ways of living
well with those disagreements that cannot or should not be elimi-
nated at any given time. This is the deep and irreconcilable differ-
ence between democrats who accept pluralism as part of the human
condition and those who see it always as a serious political problem
to be overcome by deliberation. Some disagreements—for example,
a call to exclude blacks, Jews, or homosexuals from various
associations—cry out for a democracy to confirm its commitment to
the principles of nondiscrimination and equal opportunity in their
core form. But other disagreements should not be resolved. We call
these deliberative disagreements: they involve conflicts not be-
tween views that are clearly right and clearly wrong, but between
views none of which can be reasonably rejected.28 In the face of such
disagreements, deliberative democrats should practice the economy
of moral disagreement described earlier.

But economizing on moral disagreement does not eliminate
it. Consider the debate on homosexual unions.29 In the spirit of moral
economizing, the state would seek a compromise: it would grant legal
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recognition to both homosexual and heterosexual unions, giving the
same legal rights to partners of both kinds of union. This recognition
would respect the principles of nondiscrimination and civic equality.
At the same time, the state would not require religious associations
to recognize either homosexual or heterosexual unions. Such toler-
ance would respect freedom of religious association as well as the
right to argue, whether on a religious basis or not, that marriage
should be a union of only men and women and that homosexual acts
are sinful. Some citizens would want the law to require that all asso-
ciations not discriminate. Others would continue to defend the free-
dom of private associations to discriminate, although they them-
selves might not oppose homosexual unions. And still others would
insist that the state should legally recognize homosexual unions as
marriages in every respect including by name.

Because reasonable differences will persist, democratic gov-
ernments and their citizens should learn from the way they are ex-
pressed and dealt with. By their nature, reasonable differences contain
partial understandings. Each alone is likely to be mistaken if taken
comprehensively, all together are likely to be incoherent if taken com-
pletely, but all together are likely to be instructive if taken partially.
A democracy can govern effectively and prosper morally if its citizens
seek to clarify and narrow their deliberative disagreements without
giving up their core moral commitments. This is the pluralist hope. It
is, in our view, both more charitable and more realistic than the pur-
suit of the comprehensive common good that consensus democrats
favor.

How Far Should Deliberative Democracy Reach?

Deliberative democrats disagree about the scope of deliberation—
about how far it should extend popularly, domestically, and inter-
nationally. We take a more expansive view of this scope than do
some theorists. We accept that most democratic decisions are made
by representatives, but would encourage more of those forms of
popular participation that increase the quality of deliberation or
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the fairness of representation. We also believe that some of the in-
stitutions of civil society as well as those of government should be
more deliberative, and that deliberation should have a more promi-
nent role in international politics.

Representative or Participatory?

The ideal of a society of free and equal citizens does not call on
everyone to spend a great amount of time participating in politics.
Nor does it require that citizens make all the important political de-
cisions themselves. Most deliberative democrats therefore do not in-
sist that ordinary citizens regularly take part in public deliberations,
and most favor some form of representative democracy. On these
versions of the theory, citizens rely on their representatives to do
their deliberating for them, but representatives are expected not
only to deliberate among themselves but also to listen to and com-
municate with their constituents, who in turn should have many
opportunities to hold them accountable. The advantage is that the
deliberation by leaders who have been tested by experience (if only
by political campaigns) is likely to be more informed, effective, and
relevant (if not more sophisticated). The disadvantage is that most
citizens become mere spectators; they participate in the deliberation
only vicariously. Moreover, and perhaps most critically, representa-
tive democracy places a very high premium on citizens’ holding
their representatives accountable. To the extent that they fail to do
so, or are prevented from doing so, their representatives may fail to
act responsibly, or even honestly.

Some deliberative democrats therefore favor a more partic-
ipatory form of government.30 They argue that more direct partici-
pation by ordinary citizens in policy-making is the best or only way
to secure many of the moral values (such as mutual respect) that
deliberative democracy promises. Greater participation not only
gives more citizens the chance to enjoy the benefits of taking part
in deliberation, it also can help develop the virtues of citizenship,
encouraging citizens to consider political issues in a more public-
spirited mode.
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The disadvantages of direct democracy, however, are both
practical and ethical. The obvious practical objection is that be-
cause of the large number of citizens in modern democracies, the ad-
vantages of direct democracy can be realized only in local units
or subunits in the political system. Moreover, there is simply not
enough time for most citizens to participate directly, beyond voting,
in any political forum that includes more than a few hundred peo-
ple. There are also distinct if less obvious ethical disadvantages to
direct democracy. Decision-making by the direct assembly of all cit-
izens may not yield either the best laws and public policies or the
best deliberative justifications for those laws and public policies.31

Democratically elected and accountable representatives of citizens
may be better deliberators, and are likely to be democratically rec-
ognized as such. Moreover, for most people, the freedom not to
spend a major part of one’s time deliberating about politics is part of
what it means to live the life of a free citizen.

We find both the practical and ethical arguments against di-
rect democracy compelling for most cases of decision-making at the
national level. Nevertheless, we also believe that in some forums it
may be possible to combine some of the advantages of direct delib-
erative democracy with those of representation. James Fishkin’s pro-
posal for deliberative polling—which assembles a random sampling
of citizens to discuss policy positions of competing candidates—
offers such a way of partially reconciling the deliberative value of
direct participation with the necessities of representative democracy
in modern society.32 Fishkin’s procedure is no more intrusive than
ordinary jury duty, and much more educative than ordinary political
campaigns. It can benefit both the citizens and the candidates who
take part, as well as those who look on, more than the conventional
forms of electoral politics do.

Government or Civil Society?

To what institutions and associations within a democracy should
deliberation apply? Deliberative democrats generally agree that
its demands extend to those governmental institutions that are
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responsible for the basic laws that bind people, but they disagree
about whether the same deliberative principles also apply out-
side of these governmental institutions, to civil society more gen-
erally.

In his influential statement of the theory of deliberative
democracy, Habermas requires deliberation only in those institu-
tions that are core structures of a constitutionally organized democ-
racy.33 Other deliberative democrats, such as Joshua Cohen and Jane
Mansbridge, suggest that deliberation should also take place within
a far wider range of political and civic associations, including corpo-
rations and labor unions, professional and residential associations,
and even families and friendship circles.34

If deliberation aims to achieve greater consensus and to en-
able people to live more respectfully with ongoing disagreements,
why not extend it throughout a society rather than limit it only
to some governmental institutions? Deliberative democrats like
Habermas offer two reasons for the limitation. First, the demands of
deliberation cannot be generally applied even to all governmental
institutions. As long as legislatures are authorized to regulate other
political institutions consistently with constitutional values, they
may rightly decide that certain parts of the government, such as
executive agencies, should not be made to engage in public deliber-
ation. One legitimate outcome of legislative deliberation is to
affirm that certain constitutional values, such as privacy, sometimes
take precedence over public deliberation when the two conflict.
The American public does not have a right to know the contents of
letters sent by our military officers in Iraq to their family members,
even if the letters might reveal information that would be relevant
to our understanding of the conduct of the war. Governmental as
well as nongovernmental institutions that protect familial privacy
therefore should not be forced to deliberate publicly over whether
to continue to do so, especially in circumstances, like wartime,
when pressures to violate basic rights of privacy are great. Citizens
may challenge the lack of public deliberation over some matters by
protesting to their legislative representatives or by bringing a case
to court. But citizens cannot simply claim that all institutions,
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whatever their purposes, have the same democratic responsibility
to engage in public deliberation.

The second reason that some deliberative democrats would
not extend the deliberative mandate to all institutions is that such
an extension could threaten the freedom of citizens and the associa-
tions they choose to form. If citizens are to be free to live as they
choose and to experiment with ways of associating, the require-
ments of deliberation should not seek to regulate all of civil society.
A society that is thoroughly deliberative—as a result of governmen-
tal mandate—would not be a society of free citizens. To use Haber-
masian terms, civil society must remain substantially unstructured
to allow for free-will formation. In Rawlsian terms, deliberation
must not be required beyond what is necessary for citizens to live
freely while also respecting the basic liberties and opportunities of
their fellow citizens.

Other deliberative theorists believe that these same values
of liberty and opportunity imply that deliberation should be ex-
tended to civil society. Joshua Cohen argues for “the existence
of arenas in which citizens can propose issues for the political
agenda and participate in debate about those issues. The extension
of such arenas is a public good, and ought to be supported with pub-
lic money.”35 We agree that deliberation is desirable in many institu-
tions of government and civil society, and especially in those insti-
tutions that deal with major failures in civil society. The Truth and
Reconciliation Commission (TRC) in South Africa, which we dis-
cuss in chapter 6, represents a dramatic example of extending the
realm of deliberation beyond conventional governmental institu-
tions. Before, during, and after its formal hearings, the TRC encour-
aged South African citizens to deliberate in depth about how a
newly democratized South Africa should deal with its legacy of
apartheid. An important part of the TRC’s work concerned the
professions in South Africa during the apartheid era—the failures of
doctors, lawyers, and psychologists to live up to the standards of
their own professions, as well as the requirements of the law. The
TRC is a striking example of an institution that bridges state and
civil society.
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Corporations are another, quite different, example of an in-
stitution that should be subject to more deliberation. For citizens to
have influence over institutions that affect their basic liberties and
opportunities, they need forums within which they can propose and
debate issues concerning the basic economic structure of society,
over which corporations exert a kind of control that is properly con-
sidered political, not only economic. In the wake of recent corpo-
rate scandals, including the misuse of pension funds, stock options,
and compensation packages for corporate executives, shareholder or-
ganizations have called for more deliberation in the bodies that
oversee management and boards. The “shareholders dialogue”
movement spans the realms of government and civil society by in-
sisting on more public deliberation in both legislatures and corpo-
rate boardrooms about the governance, environmental performance,
workplace conditions, and investments of large companies.36 Delib-
erations between shareholders and corporate management are likely
to be more effective than simply voting on formal resolutions,
which are not binding on companies. One of the most active share-
holder groups in the United States, the Interfaith Center for Corpo-
rate Responsibility, files shareholder resolutions but then insists on
engaging in a continuing deliberation with management. Share-
holder control, even if it becomes more deliberative than it has
been, cannot substitute for governmental regulation, since share-
holders do not necessarily pursue the public interest. But more ro-
bust shareholder participation, more genuine deliberation in corpo-
rate governance, could help corporations avoid the increase in
governmental regulation that they fear, and could in any case ad-
vance the aims of deliberative democracy for the society as a whole.

The argument for extending deliberation to corporations,
whose decisions significantly affect people’s basic liberties and
opportunities in the society, does not necessarily apply to institu-
tions and associations whose purposes are less public and whose
effects are less far-reaching. Because deliberative democracy seeks
to justify only decisions that collectively bind people, decisions in
truly voluntary associations should be less subject to its demands.
Politicians, professionals, and corporate officials who have power
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over other people should be held to publicly defensible standards.
In more personal and more voluntary relationships, people should
be freer to follow their own distinctive callings. In many voluntary
associations, including churches and synagogues, colleges and uni-
versities, deliberation still may be desirable even if it should not
be externally mandated. But generally, the less the aims of insti-
tutions and associations in civil society coincide with those of
ordinary politics, the less subject they should be to the force of
deliberative principles. Absent some special showing that their de-
cisions directly affect the basic liberties or opportunities of citi-
zens, voluntary associations should be free from any state-imposed
requirement to deliberate.

Since deliberation takes time and can create more contro-
versy than it quells, why do deliberative democrats consider it desir-
able at all in associations where it should not be politically man-
dated? Are they too much enamored of political talk and too little
appreciative of individual freedom and cultural difference? Because
most citizens live most of their lives in civil society outside of
conventional politics, deliberative theories seek to structure civil
society so as to better equip citizens to deliberate in politics. Because
deliberative politics works best when citizens do not experience it as
an alien activity, some substantial continuity between everyday and
political life is desirable. As democratic theorists have long recog-
nized, democracy cannot thrive without a well-educated citizenry.
An important part of democratic education is learning how to delib-
erate well enough to be able to hold representatives accountable.
Without a civil society that provides rehearsal space for political
deliberation, citizens are less likely to be politically effective.

Because the school system in a democracy appropriately
aims to prepare children to become free and equal citizens, it consti-
tutes one of the most important sites of rehearsals for deliberation.
It is therefore properly subject to political mandate.37 Publicly sup-
ported and publicly accredited schools should teach future citizens
the knowledge and skills needed for democratic deliberation. Much
of the same knowledge (understanding of political systems, world
history, and economics) and skills (literacy, numeracy, and critical
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thinking) is also what children need to become effective citizens in
today’s world.

If schools do not equip children to deliberate, other institu-
tions are not likely to do so. Families are appropriately protected
from intrusive political regulation by rights of privacy. The other set
of institutions that dominate many people’s lives—consisting of the
mass media, most prominently television—is among the most un-
friendly to deliberation. The media teach consumerism far more
more effectively than deliberation. And the potential that some
democrats have seen for the internet so far has not been realized.38

In the most common forms of surfing and posting on the internet,
citizens have both less need and less incentive to seek out sites and
groups that embrace a broad range of interests and bring together
a wide range of perspectives, as genuine deliberation requires. Fur-
thermore, most of the activity on the internet is not political but
rather related to entertainment, shopping, travel, sex, and personal
relationships.39

Domestic or International?

In the modern world, many decisions that a government makes,
such as a decision to go to war, obviously affect many people other
than its own citizens. It would therefore seem that a theory such as
deliberative democracy, which emphasizes the need to justify deci-
sions to people who have to live with the consequences of collective
decisions, would extend its requirements to the international arena.
Yet most theorists of deliberative democracy apply its principles ex-
clusively to domestic systems of government.40

These domestic theorists offer a sensible, practical reason
for limiting the reach of deliberative democracy—essentially the
reason why most democratic theorists focus their theories on one
society at a time. As difficult as it is to solve the problem of dis-
agreement in a single society within a shared legal framework, it is
far harder to achieve a justifiable consensus or mutual respect in 
the even more diverse international sphere, with its many conten-
tious states and its lack of authoritative overarching institutions.
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Democratic theorists also give an ethical reason for this limit, one
that can be based on the value of reciprocity: citizens who are sub-
ject to the duties of citizenship, such as military service and taxa-
tion, have the primary right to justification from one another and
their accountable representatives.

In our increasingly interdependent world, however, the
practical and ethical arguments for confining deliberative democ-
racy to the internal politics of single societies can go only so far.
Some deliberative democrats therefore take a more cosmopolitan
position. They point out that the differences between domestic and
international society are often exaggerated. Many domestic soci-
eties are multicultural, and many lack stable legal frameworks.
International law has become more effective in recent years, and
international institutions have had more influence than many ex-
pected. Deliberative democracy, in any case, is not intended to be
a description of current political reality. It is an aspirational ideal.
(The ideal should of course have some grounding in reality: we sug-
gest later some trends and institutions that offer some indication
that the ideal is not entirely utopian.)

The ethical argument for limiting deliberative democracy
to particular states may be correct for a wide range of domestic deci-
sions, such as policies on taxation, education, and welfare, but is less
obviously correct for other decisions, such as policies on war, trade,
immigration, and economic development, which significantly and
directly affect people in other countries at least as much as they af-
fect citizens themselves. The decision to go to war against Iraq af-
fected Iraqis more than Americans. Although deliberative democ-
racy, strictly speaking, requires only that justifications be given to
citizens who are bound by the decisions, the citizens of foreign
countries are no less, and often even more, constrained to accept
the consequences of the decisions than are the citizens who are
legally bound by them. On these issues, the distinction between
being bound and being significantly affected begins to erode.

To the extent that public officials in all democracies accept
the burden of providing justifications to those who are significantly
affected by their decisions, foreigners become what we call moral
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constituents even if they are not electoral constituents. On grounds
of reciprocity, public officials may ignore the welfare of foreigners
only for reasons that foreigners could also accept. In this respect,
foreigners stand under the protection of reciprocity. This implica-
tion of deliberative accountability means that there are likely to be
some policies that are acceptable to citizens but to which some for-
eigners may reasonably object. Iraqi civilians did not have any claim
on Americans to provide health care on an ongoing basis before the
United States overthrew the Iraqi regime and occupied the country.
But after the war many Iraqis may justifiably object if the United
States does not provide health care, at least to those who are victims
of the war. And Iraqis may have even stronger claims to continuing
assistance. They are making claims, after all, against an invading
country that justified its decision for war partly on the basis of the
benefits it would bring to the Iraqi people. But even the weaker
claim is sufficient to establish that a deliberative democracy that
takes reciprocity seriously should take into account moral and not
merely electoral constituents.

A public official who appeals to the welfare of Iraqis, even
for the purpose of justifying a war, is already acknowledging these
individuals as his moral constituents. This kind of appeal, if made in
good faith, at least brings citizens of foreign nations into the moral
framework of decision-makers. It recognizes the broader scope of de-
liberative accountability, but it is not sufficient. Recognizing for-
eigners as moral constituents whose claims should be considered in
the deliberative process is not yet recognizing the importance of in-
cluding them in the actual deliberations. The reason that they
should be included in some way in the actual deliberations is simply
that without responding to their views, their “representatives” are
less likely to know whether their welfare is being promoted. If others
do not have a voice in the making of a decision, it is too easy to as-
sume that our decision will benefit them, especially if the decision
also benefits us.

If foreigners cannot actually participate in our elections
and legislatures, they could still exercise some influence over our
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decisions if our public officials were to some degree more accountable
in international forums. Such accountability is difficult to achieve,
and is in some respects rightly resisted in the national interest. But in
the current world, it cannot credibly be denied that domestic gov-
ernments and multinational corporations often exercise the kind of
political power that calls for some greater degree of public account-
ability on an international level. Strengthening institutions like the
United Nations and the European Union, as well as some of the non-
governmental associations in international civil society, could pro-
vide a measure of accountability, or at least a surrogate for it, that is
now lacking.

A conception of deliberative democracy that takes a more
cosmopolitan perspective asks whether these international institu-
tions on balance aid or impede taking the claims of moral con-
stituents into account in political decision-making. It recommends
that we try to make international institutions more deliberative,
and that to the extent that they are, nations should give them
greater respect. It also favors domestic forums in which public
officials speak for the ordinary citizens of foreign nations, present-
ing their claims and responding to counterclaims. The purpose of
such forums, both international and domestic, is to inform citizens
and policy-makers alike of the justifiable claims of noncitizens
when countries are considering policies that significantly affect
noncitizens.

Since the success of democratic accountability depends on
the moral capacities of citizens and public officials, elected represen-
tatives cannot champion the cause of moral constituents for long
without winning the support of their electoral constituents. The
more closely the perspectives of electoral constituents track those of
moral constituents, the more nearly the deliberative principle of
reciprocity can be realized. Although noncitizens may not have the
same full claim as citizens on domestic decision-making, they have
some substantial claim on major policies that directly affect their
lives and basic welfare. In this respect and to this extent, delibera-
tive democracy should promote the globalization of deliberation.
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How Can Deliberative Democrats Respond 
to Theoretical Objections?

The answer to the question “What does deliberative democracy
mean?” remains incomplete without a response to the critics of
deliberative democracy. Most of the criticisms brought against it are
intended to apply to all of its versions, not only the one we have
defended here (and in Democracy and Disagreement). Some critics
question the desirability of the theory itself. They challenge deliber-
ative democracy’s fundamental aim of justifying laws on the basis of
principles that citizens who are trying to find fair terms of coopera-
tion can reasonably accept. Others would accept the fundamental
aim in theory, but deny that it is feasible in practice. In this section
we consider the theoretical objections, and in the next section the
practical objections.

The Priority of Justice

One of the most common objections to the theory of deliberative
democracy is that it sacrifices justice for the sake of democracy. This
objection is leveled most forcefully against purely procedural forms
of deliberative democracy. In that respect, we have already answered
the objection by showing that the proper conception of deliberative
democracy goes beyond process. But the objection persists in more
subtle forms.

Even those forms of deliberative democracy that include sub-
stantive principles (such as justice) still hold that these principles
must be interpreted, and conflicts among them resolved, in the delib-
erative process. These forms of the theory do not exclude justice, but
neither do they give it any special status or priority over the process it-
self. Consequently, the deliberative process can produce results that
are unjust. The critic of deliberative democracy argues that however
valuable deliberation may be, it should not take precedence over just
outcomes. Assume that the deliberative process leading to the deci-
sion to go to war against Iraq was fully fair. Does the fair process justify
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the decision to go to war? Why should deliberative democrats who op-
pose the war think they have sufficient reason to accept it simply be-
cause it resulted from a deliberative process? The opponents of the war
may value the benefits of deliberation, but they may disvalue the costs
of war more. They would claim that in cases of this kind, where the
stakes are high and the answer clear, democracy should defer to justice.

Deliberative democratic theory does not deny that justice
should sometimes take priority over deliberation. It suggests that de-
liberation is generally the best way to arrive at just decisions, or,
more accurately, the least unsatisfactory. The justice of the war, like
that of many other decisions, is contestable. People of good faith on
both sides question the justice of the means and ends of the war, as
well as the reasons given to justify the means and ends. Those who
are certain that justice is on their side should at least recognize that
imposing this view on others requires a further step: trying to per-
suade those others that there are good reasons for this view.

Suppose, the critic of the war says, that the United States
had decided against invading Iraq—but without any deliberation.
Would not that outcome have been preferable? Such counterfactual
examples support an objection against deliberative democracy only
if just outcomes would otherwise have been blocked by deliberation.
A just outcome produced without deliberation is not wrong, only
less justifiable than it could have been. This example and others
like it do not constitute a criticism of the use of deliberation if, as
seems likely, the Bush administration would have decided to go to
war anyway, only sooner and with less extensive public scrutiny of
its reasons, had less deliberation taken place. Deliberative demo-
crats do not claim that deliberation is a panacea, that it can simply
turn bad outcomes into good ones, only that it is better than its
alternatives.

In the face of controversy about what justice itself entails,
deliberative democrats ask citizens to engage with one another
under conditions that manifest mutual respect, and with the aim of
finding terms of fair cooperation. Deliberative democracy gives jus-
tice priority when citizens have good reason to know what justice
requires, but they do not acquire sufficient reason to believe they
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know what it requires for society as a whole without having engaged
in reasoned deliberation with their fellow citizens.

The Circularity of Justice

But what if, as another criticism suggests, the conditions under
which citizens deliberate about the meaning of justice are them-
selves unjust? Consider again the deliberation that attended the de-
cision to go to war against Iraq. It took place under conditions that
fall short of what justice requires. Gross inequalities of political
power and economic wealth, great discrepancies in access to the
media, and vast differences in control of information give some peo-
ple much more power than others in the deliberative forum, even if
the deliberation itself otherwise meets the high standards that the
theory requires. The problem is not simply that deliberative theory
may not be realized (that is a practical objection), but that deter-
mining the substantive justice of a particular decision depends on
establishing a just process, which in turn depends on determining
the substantive justice of the process.

The apparent circularity here is not a defect of deliberative
democracy but rather one of its virtues. Deliberative democracy rec-
ognizes that the principles of procedural justice are often as con-
testable as the principles of substantive justice. As we suggested ear-
lier, there is in democratic theory no justification for giving priority
to one kind of justice over another, either in general or in advance.
But the force of the objection is reduced when we observe that de-
liberative theory itself has the capacity to question the background
conditions, and to show why its own deliberative processes may
therefore have produced unjust outcomes. Again, its provisionality
furnishes the key response to such objections.

Even under unjust conditions, deliberation can make a
more positive contribution to the elimination of injustice than can
the alternative processes. When prevailing injustices primarily ben-
efit a dominant social group, deliberation brings this deficiency 
to public attention. Deliberation is a more promising way of deal-
ing with injustice than the usually available alternatives, such as
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decision-making by political elites (who are often the source of the
problem) or bargaining among interest groups (which usually repro-
duce the prevailing inequalities). The power of reason is less directly
tied to the existing distribution of power, and therefore has the po-
tential to challenge it.

The theory of deliberative democracy does not always in all
circumstances demand the practice of deliberation. The best means
of promoting deliberative democracy in the future may sometimes
require refraining from deliberation in the present, for example, to
ensure a timely and necessary life-saving response to a crisis. But
under these nonideal conditions, both deliberative democrats and
their critics can reasonably be asked to propose alternatives to delib-
eration. Whatever alternatives they propose, we should remember,
need to be justified to their fellow citizens. To justify the nondelib-
erative alternatives, they need to engage in deliberation.

The Redundancy of Deliberation

Some critics of deliberative democracy go further. They argue that
deliberation is not necessary at all in justifying political decisions.
They do not believe that the process of justifying an outcome to the
people who are bound by it contributes anything of significance to
its legitimacy or justice. Joseph Raz argues that decisions and laws
have all the authority they need if they are right or just.41 They need
no further justification of the sort that deliberative democrats re-
quire. A law is either right or wrong, period. If it is right, then it
does not need to be justified to anyone. If it is wrong, then it cannot
be justified to anyone. Similarly, Raz might say that if a law is partly
right and partly wrong, this has nothing to do with whether it can
be shown to be so to the people who are bound by it, but who may
be morally mistaken about its justice.

Despite his disdain for public justification, Raz does not
really deny that deliberation may be useful in arriving at better
(more just) outcomes in politics. Raz and deliberative democrats
can agree that to the extent that deliberation helps decision-makers
make better decisions than they would have otherwise made, it
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has value. Raz’s critique has a point only when deliberation does not
serve the aim of reaching better decisions. The point, evidently, is
that, at least in theory, knowing the right answer does not depend
on decision-makers’ deliberating with anyone, let alone doing so in
public. And the point is surely valid with respect to some moral
claims. Consider the principle of truth-telling. If honesty is truly
the best policy, public officials need not publicly deliberate about
whether it is the best policy to know that it is. An American presi-
dent respecting the principle would give his honest reasons for going
to war against Iraq. Although there are some occasions on which the
principle should be overridden, no amount of deliberation could turn
the principle that honesty is the best policy on its head.

This critique proves both too little and too much. It proves
too little because although public officials may believe that honesty
is the best policy, they may be sorely tempted in any given situation
to subordinate this belief to political expediency. The requirement
that officials should publicly justify their decisions can help them re-
sist this temptation. The critique proves too much by generalizing a
conclusion that may be valid in personal morality and applying it to
political morality where it is not. In personal morality (or in moral
theory) we may not need to justify our decisions to anyone to
know they are right. But in political morality decision-makers have a
further moral obligation, which is what deliberative democracy seeks
to capture in its demand for public justification. It is not enough
for an American president, who claims to be acting in the interests
of his country and the entire world, to know in his heart that he
is right. His electoral and moral constituents may reasonably ask to
know his reasons for thinking he is right. It is not enough for people
who exercise power over others to think they know in their hearts
they are right, because (1) they may in fact be wrong; (2) others can-
not effectively judge whether the power holders are right or wrong if
they do not subject their reasons to public scrutiny; and (3) others
may reasonably regard them as less trustworthy if they do not offer
their reasons publicly.

The need for justification extends beyond any single deci-
sion. Any flaws in a public official’s principles or their application are
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more likely to come to light and be corrected if they are subject to
broad public scrutiny over time. The demands for justification that
persisted after the decision to go to war against Iraq illustrate the
need for continuing deliberation. Even when prospective accounta-
bility fails, retrospective accountability may contribute to better
decision-making in the future, by calling a public official to critical
account after the fact.

There are also expressive reasons for ongoing public justifi-
cation. Deliberation understood as public justification depends on a
value—civic freedom, which is implied by reciprocity in politics—
that the critics themselves accept but the political implications of
which they fail to pursue. Civic freedom entails the effective liberty
to affirm or deny the reasoning of one’s representatives. Citizens
cannot exercise this liberty unless officials justify their actions, and
respond to criticism. Officials act in the name of citizens who are
owed a good-faith account of the officials’ reasons for action, not
just once and for all, but over time. The refusal at any given time to
offer fellow citizens an account may reflect more pressing public
concerns or a momentary lapse of judgment, but a pattern of refusal
demonstrates a lack of respect for their public standing as citizens, as
well as the moral and political agency that attends this standing in a
democracy. The failure to support the iteration of deliberation is
therefore far more significant than a singular suspension or lapse.

If representatives refuse to subject their decisions to public
deliberation (either prospectively or retrospectively), then they
have no legitimate basis for claiming to the citizens on whose behalf
they are acting that their actions are right. And in so behaving, they
are also treating those over whom they exercise power as objects of
paternalistic legislation rather than as democratic citizens to whom
they owe an honest account of their actions. This defense of delib-
eration implies that an important part of a political decision’s being
right is that it is actually justified to the people who not only are
bound by it but are the source of its political authority. Another im-
plication of this defense is that the difference between justice and
legitimacy is not as sharp in collective decision-making that binds
people as it may be in other contexts.
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The Primacy of Power

Another theoretical critique of deliberative democracy goes still
further: it gives power priority over both justice and deliberation.
Stanley Fish argues that the demand for justification is misguided
because it presupposes a shared understanding of what counts as a
good reason.42 There is no such shared understanding, especially in
politics. Distinguishing good from bad (or better from worse) rea-
sons in politics amounts to no more than expressing one’s personal
opinion or a group’s prejudices.

In defending the need to give reasons to justify laws and
public policies, deliberative democrats are not only misguided, ac-
cording to Fish, they are disingenuous. What they really are doing is
presenting their personal preferences in the guise of giving morally
objective reasons. As evidence for his critique, Fish suggests that
in Democracy and Disagreement Gutmann and Thompson end up
rationalizing their own liberal egalitarian policy preferences as
an integral part of their (supposedly correct) theory of delibera-
tive democracy. Giving reasons is the chief way academics exercise
power in democratic politics. All the talk about deliberation, like de-
liberation itself, is merely a cover for power politics. Deliberative
democrats themselves may not be especially powerful in achieving
their goals in the contemporary political arena, where a “delibera-
tive deficit” persists and liberal egalitarian agendas rarely prevail.
But deliberative democrats do damage nonetheless. To the extent
that they make politics more deliberative, they also make decisions
and policies seem more moral when they are not.

Fish and other critics who press similar objections have
a point. Like other worthy methods of political decision-making,
deliberation can also be used cynically. It can serve as a cover for the
exercise of power politics. And it is not a substitute for the exercise of
other forms of power in politics. But the critics ignore one of the
most effective antidotes to both the misuse of deliberation and the
neglect of desirable forms of power politics—the use of deliberation
itself to publicly expose the unjustified exercise of political power.
Deliberation can expose injustices by distinguishing between, on the
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one hand, claims that rationalize undemocratic or illiberal ends and,
on the other, those that support the equal liberty, opportunity, and
civic equality of individuals.

Fish seems to suggest that there is no way to distinguish be-
tween justified and unjustified exercises of political power. Does he
really think that the best reasons for extending equal rights to all
human beings regardless of skin color are no better than those of-
fered for slavery and racial discrimination? If he holds that the argu-
ments for civic equality and racial inferiority are equally defensible,
then his critique of deliberative democracy applies to all forms of
democracy. He seems to have put democracy on the same moral
footing as apartheid, authoritarianism, and fascism. If Fish acknowl-
edges that racial inferiority is not as defensible as civic equality,
then his critique undermines itself. Some justifications turn out to
be better than others, independently of the political power that may
support them, or the self-interests and group interests that may
motivate them. The effort to debunk all distinctions between better
and worse arguments is ultimately self-defeating, because it can suc-
ceed only if its reasons are right. But that is precisely the kind of
claim that the critic insists on discrediting.

A critique that reduces reasons to power politics can suc-
ceed only by deception. The critic’s listeners will be convinced by
his arguments only to the extent that they misunderstand him to be
presenting reasonable arguments, which he must deny if he is being
truthful. On the one hand, if he is being deceptive, no one has any
acceptable reason to give his arguments any credence. On the other
hand, if he is being truthful, then no one has any acceptable reason
to think his arguments are anything more than covers for asserting
his self-interest. Once people recognize that his rules of argument
authorize him to say anything that helps him win, and that winning
is merely a matter of causing people to accept his views (whatever
they happen to be), his arguments dissolve into self-assertion. This
kind of self-assertion may be common enough in politics, but it
is not the kind of politics that most democrats wish to encourage.
Anyone who would defend this kind of politics would need to pre-
sent arguments that could be accepted by his fellow citizens. If he
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does so, he enters willy-nilly into the forums of deliberative democ-
racy, and falls under its obligations of reasonable argument.

How Can Deliberative Democrats 
Respond to Practical Objections?

One can accept the fundamental aim of justifying the decisions that
leaders make on behalf of others, and agree that deliberation is desir-
able in a political context where citizens are free and equal, but still
object to the ways in which deliberation is manifested in practice.

Deliberative Biases

Deliberative democracy, as we have seen, is about more than the
process of deliberation alone. It is also about substantive standards
of free and equal citizenship, and about the background conditions
of free and equal citizenship that deliberation needs if it is to func-
tion as well as it can. Because the conditions of actual democratic
politics fall short of these standards, even theorists who are attracted
to the goals of deliberative democracy can criticize it for producing
unjust outcomes under current conditions, and indeed all condi-
tions likely to be realized in the foreseeable future. When power is
distributed unequally and when money substantially affects who has
access to the deliberative forum, the results of deliberation in prac-
tice are likely to reflect these inequalities, and therefore lead, in
many cases, to unjust outcomes.

But even under these conditions deliberative democracy is
its own best critic. Here again the theory of deliberative democracy
challenges the practice of deliberative democracy. Deliberative
democracy itself exposes the exclusionary biases in democratic prac-
tice that undermine the conditions of civic equality that its princi-
ples defend. To the extent that the least advantaged are excluded
because they are too poor to have equal access to the political
media, the principles of deliberative democracy support an effective
critique of this unfairness.
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Consider the inequality of campaign financing in the United
States. Campaign contributions, which come disproportionately
from wealthy citizens and well-organized groups, influence who runs
for office, who is elected, and the policies that successful candidates
support. The system of financing campaigns through private contri-
butions disadvantages already disadvantaged citizens. Public financ-
ing of campaigns could ameliorate this problem, and so—even more
surely—would a fairer distribution of income and wealth. Notice
that this kind of critique emanates from deliberative democratic
theory itself. It is fully consistent with both the spirit and the princi-
ples of the theory.

The policies that would be required to change these back-
ground inequalities, and therefore decrease the bias of democratic
deliberation, are not likely to be supported by a power politics that
favors the wealthiest individuals, the most powerful groups, and
their representatives. Representatives who win election through the
influence of money are not likely to support a reform that could spell
their own political demise. Any successful strategy for arriving at a
justifiable policy with regard to campaign financing needs to make
the moral case against money buying political power. The light
that extensive public deliberation can shine on the legislature may
under some circumstances make some legislators take these moral
arguments seriously. But it may be necessary and ultimately more ef-
fective to delegate authority for governing the campaign finance
system to an independent commission, one that is not controlled by
the politicians and parties whose future is at stake in any reform.43

Although deliberative democratic theory is not committed to any
particular institutional reform of this kind, it does call for changes
that would eliminate, as far as possible, those biases in the political
process (including deliberative forums) that derive from unequal
wealth and entrenched power.

Some critics object that deliberative practices are biased in
a different way. They suggest that deliberative competency, along
with the style and standards of deliberative reasoning, further dis-
advantages already disadvantaged citizens.44 These critics appear to
assume that the educational disadvantages suffered by members of
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marginalized groups have diminished their capacity for deliberation,
both as participants and as spectators. Deliberative democrats them-
selves object to these educational disadvantages, and join with the
critics in seeking to change them. But in the meantime, does the
bias in the system discredit the use of deliberation in seeking a soci-
ety of greater civic equality? Not if the alternative of power politics
is less likely to achieve greater justice. Critics tend to overlook
the fact that disadvantaged groups usually manage to find represen-
tatives from within their own ranks who are as effective at articulat-
ing their interests and ideals as the representatives put forward
by established groups. Such leaders do not have to be as gifted as
Martin Luther King, Jr., to promote the cause of justice for the dis-
advantaged. Suffering the effects of discrimination and other forms
of injustice often produces leaders who are more committed, more
insightful, and more charismatic than leaders of privileged groups in
society.

The lack of political success of marginalized groups does not
stem from a lack of deliberative competency, but rather from a lack
of power. To the extent that the political struggles take place on
the basis of deliberation rather than power, they are more evenly
matched. Because moral appeals are the weapon of the weak, a de-
liberative playing field is more nearly level. As we noted earlier,
compared to bargaining or other purely aggregative methods of pol-
itics, deliberation can diminish the discriminatory effects of class,
race, and gender inequalities that rightly trouble critics.

Is the style of argument that deliberative democracy re-
quires biased in favor of the advantaged? Groups intent on challeng-
ing the status quo do not usually engage in the cool reason-giving
that deliberative democracy seems to favor. Seeking to mobilize
their own supporters or to gain public attention, they often take
extreme positions, and make heated appeals. They are more likely
to use passion than reason. And for good reason: emotional rhetoric
is often more effective than rational syllogism.

But the critics assume a dichotomy between passion and
reason that deliberative democracy need not and should not accept.
They also imply that members (or representatives) of disadvantaged
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groups are less reasonable in their appeals than their more advan-
taged counterparts. The assumption and implication are misleading.
As a generalization, it would be hard to show that defenders of the
disadvantaged have been less reasonable in presenting their argu-
ments than defenders of the status quo. Deliberative standards such
as being truthful and offering moral reasons are easier to satisfy
when criticizing distributive injustices than when defending them.
Supporters of the status quo, moreover, show no reluctance to use
passionate appeals.

Deliberative democrats should recognize that in the political
arena passionate rhetoric can be as justifiable as logical demonstra-
tion. Those who speak on behalf of the disadvantaged can ill afford
to ignore the need to be effective. Theorists as well as politicians, at
least since the days of Athenian politics and Aristotelian rhetoric,
have recognized the legitimacy of modes of persuasion in politics
that combine reason and passion. Furthermore, rhetoric may prop-
erly have to tip toward passion in some circumstances. Some issues
cannot even reach the political agenda unless some citizens are will-
ing to act with passion, making statements and declarations rather
than developing arguments and responses. When nondeliberative
politics—antiwar marches, sit-ins, and workers’ strikes—are neces-
sary to achieve deliberative ends, deliberative theory consistently
suspends its requirements for deliberation. We should also observe
that these activities often provoke more deliberation than would
otherwise occur. But even when they do not, they can be justified if
they lead to future occasions for deliberative criticism of injustice.

Another charge of bias against deliberative democrats is
that their standards of public reason discriminate against certain
kinds of beliefs, particularly against certain religious perspectives.
The requirement that reasons be mutually acceptable and generally
accessible is not morally neutral. No standard of reasoning could be.
The critical question must be whether deliberative standards are un-
fair. They are not legally binding and therefore do not restrict any-
one’s right of free speech, but it is alleged that they make it harder
for some citizens (those with certain religious views) to justify the
decisions and policies they favor.
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Consider the ongoing debate in the United States over le-
galizing and funding the use of stem cells from cloned human em-
bryos for biomedical research. The charge of bias implies that all ar-
guments for and against legalizing and funding should be considered
equally appropriate. In contrast, deliberative democrats hold that ar-
guments should be considered more or less appropriate bases for legal
action depending on their mutual acceptability and general accessi-
bility. The report issued by the President’s Commission for Bioethics
in July 2002 is instructive in this regard.45 All Commission members
supported a ban on cloning to produce children, but they divided
over whether cloning for biomedical research should be permitted
and publicly funded. A ten-member majority favored a qualified ban
on some research, while a seven-member minority opposed it. Al-
though the Commission members had different religious back-
grounds and beliefs, neither the majority nor the minority invoked
religious reasons that were not accessible to other members. The
moral issues considered by both sides—the status of the cloned em-
bryo, harm to society, and obligations to those who are suffering—
were accessible not only to members but to citizens.

Despite its extensive deliberations, the Commission could
not formulate a set of recommendations that were mutually accept-
able to all. Yet mutual acceptability, not merely accessibility, is an
aim of the public reason that deliberative democracy favors. Critics
may fault deliberative democracy for falling short of its aspiration to
find a set of mutually acceptable recommendations in this case. But
it would be misleading to infer from this criticism that we should
reject the standards of public reason. Because of the wide range of
beliefs found in every democratic society, it would be unrealistic to
expect agreement on every controversial moral issue. Cloning stem
cells is a salient issue over which public agreement in the United
States is probably not yet possible. But the continuing effort to pre-
sent reasons that are accessible, with the aim of reaching conclu-
sions that are acceptable, can contribute to moral progress.

The President’s Commission not only aimed at agreement,
but also economized on its disagreements. Both sides appealed to
principles—such as respect for human life and relief of human
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suffering—that any citizen who is trying to find fair terms of cooper-
ation could reasonably accept. The members disagreed on what con-
stitutes a fully human life, and therefore on how to compare the im-
portance of relieving human suffering to the value of preserving the
life of a human embryo. They could not agree on the application of
these principles in the case of therapeutic research at hand. But be-
cause both the majority and minority explicitly accepted some com-
mon principles, they could reach agreement on the recommendation
against cloning, and, equally important, they could find respectful
ways of continuing the public discussion on the issues on which they
may never reach agreement, and on related issues on which they
stand a better chance of reaching agreement in the future.

Undesirable Consequences

Even if deliberative democracy could be shown to be no more biased
in practice than other forms of democracy, some critics worry that it
would have other undesirable consequences. They suggest that de-
liberative democracy is likely to undermine stability by discounting
the legitimate agreements made in the past, and by encouraging un-
necessarily contentious and divisive political debate.

Because deliberative democracy opens all principles and
practices to challenge on moral terms, it appears to undermine po-
litical stability. The need for stability appears to be ignored by a pol-
itics that considers each and every principle and practice, including
those considered most constitutionally sacred, as constantly open
to challenge in the democratic forum. This objection focuses our
attention on the flip side of what we earlier described as a virtue
of deliberative democracy—providing opportunities to escape the
dead hand of majorities and (in some instances) minorities who
would impose their wills on the present. Here the concern is that
even legitimate and reasonable principles are at risk in a democracy
that is in a constant state of deliberative enthusiasm.

This criticism misconstrues the practical implications of
provisionality. Deliberative democracy recognizes that constitu-
tional rights should be more insulated than ordinary laws, but it
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does not assume that simply because a claim is a constitutional right
it should be completely insulated from deliberation. The degree of
institutional insulation that any law should have from democratic
deliberation depends on the degree of confidence that people of any
particular generation should reasonably have in its justification. The
greater their reasonable confidence, the more insulation is justified.
Given the protection that slavery and male-only suffrage initially
received in the U.S. Constitution, critics of deliberative democracy
must at least acknowledge that completely insulating constitutions
from change cannot be justified. By allowing for orderly change that
takes into account how justified particular laws are, deliberative
democracy offers the degree of deference due to the past, but no more.

Other critics worry that deliberation exacerbates the frac-
tious and potentially extremist potential of a democratic politics,
which—especially in the pluralist societies that deliberative demo-
crats accept—should strive for justifiable compromise and conver-
gence as much as possible. Cass Sunstein, a defender of deliberative
democracy, draws attention to empirical evidence showing that some
deliberative processes polarize “members of a deliberating group [who]
predictably move toward a more extreme point.”46 Democrats should
not want to encourage a process that promotes extremism.

This polarization effect, however, is not inevitable. It occurs
under certain kinds of conditions and not others. The groups that
Fishkin assembled for his deliberative opinion polling did not polar-
ize.47 The differences between the conditions that produce non-
polarizing deliberations rather than polarizing deliberations are in-
structive. Nonpolarizing groups do not begin by voting, are large
enough to represent random samples rather than skewed samples of
opinions, have moderators who oversee the deliberations to ensure
that all perspectives receive a fair hearing, enlist experts to answer
questions and clarify matters of fact, and have extensive informa-
tion available to all participants ahead of time. Participants in de-
liberative groups that have these characteristics tend not to polarize
but rather to find greater common ground than they had before.

Nevertheless, deliberative democrats should recognize that,
depending on the moral content of controversy and the available
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alternatives, convergence is not always to be preferred to polariza-
tion. Convergence in acceptance of racial discrimination is not
preferable to controversy, even if no one could foresee whether the
controversy would lead to more just legislation.

Even when deliberation ends in disagreement, we should
recognize that deliberation itself is rarely the root cause of the con-
troversy. If the issues are sufficiently important and deep, as in the
case of going to war against Iraq, moral disagreement persists. In
that case, suppressing controversy is neither feasible nor desirable.
It is likely to erupt even without the encouragement of deliberative
democrats, and it is likely to express differences that should be ad-
dressed if moral progress is to be possible. Those who wish to sup-
press controversy are typically those who stand to gain from suppres-
sion, and often to gain advantages that they could not justify if they
had to defend them in the light of public debate.

Other critics are not so worried about the undesirable con-
sequences described so far, simply because they doubt whether delib-
eration has any important direct effects at all. But paying so much
attention to it may distract theorists, citizens, and politicians from
more important activities in political life. Even if deliberation is
desirable, it is overrated by deliberative democrats. Compared to
other more clearly political activities—organizing, mobilizing, demon-
strating, bargaining, lobbying, campaigning, fund-raising, and vot-
ing—deliberating does not seem to be a very significant form of po-
litical action. Why then do deliberative democrats single it out for
such special consideration? They seem to encourage people to spend
a great deal of time, if not money, on deliberative activities. This
distracts them from other, more useful political activities. Organiz-
ing the least advantaged, mobilizing them to vote, and lobbying for
reforms that encourage voting are among the many nondeliberative
activities that are more likely to produce morally better conse-
quences than calling for more political deliberation.

Michael Walzer, a critic who raises this kind of objection,
asks deliberative democrats: “Is this our utopia—a world where po-
litical conflict, class struggle, and ethnic and religious differences
are all replaced by pure deliberation?”48 This is not the utopia that
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any deliberative democrat should defend. Because democracies de-
pend on a wide range of political activities, they also need to assess
the relative contributions of those activities to democratic life, and
how these practices can be improved. Citizens and their representa-
tives need to assess, for example, the quality of campaigns, their role
in the political process, and their relationship to other activities,
such as mobilization and political education. Deliberative demo-
crats recommend that these activities be evaluated by deliberative
principles and in public forums, not that every political activity
itself be deliberative.

Deliberative democrats do not deny the importance of
many other kinds of political activities, but they should insist that
deliberating is not just another activity on the list. Deliberation pro-
vides the means by which the justifiability of the other activities can
be determined. Deliberative democracy does not require that all po-
litical activities in all places at all times be deliberative. But it does
demand that they should be assessed at some time by deliberative
principles. Informed by deliberative principles as well as practices,
citizens can modify and improve these other activities—making
the routines of bargaining, campaigning, voting, and other impor-
tant political activities more public-spirited in both process and
outcome.

Whither Deliberative Democracy?

The future of deliberative democracy depends on meeting two gen-
eral challenges, one theoretical and one practical. Theoretically, de-
liberative democrats must recognize the provisional nature not only
of democratic deliberation but also of their own theory of demo-
cratic deliberation. Both their theory and their practice need to be
essentially responsive to change. Practically, deliberative democrats
must work not only to make the familiar institutions of democracy
more friendly to deliberation but also to extend the scope of deliber-
ation to institutions where it has not previously dared to go. Each of
these challenges merits separate discussion.
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The Theoretical Challenge

Deliberative democrats should try to ensure that not only the prac-
tice but also the theory of democracy they favor is systematically
open to challenge. How is it possible to defend principles such as
liberty and opportunity as integral to a theory and simultaneously
allow for the rejection of these same principles? If deliberative
democrats are prepared to take a dynamic view of their own theory,
as we have suggested they should, they can regard their principles,
not as fixed at any point in time, but as subject to change over time.
Not all the theory’s principles can be challenged at the same time,
but any principle (or several) may be challenged at a particular time
by other principles in the theory. The theory in this way contains
the means of its own revision.

This self-correcting capacity of deliberative democracy is
what we call its provisionality—moral and political. A theory is
morally provisional if its principles invite revision in response to
new moral insights or empirical discoveries. Many theorists allow
for the possibility that their conclusions may be mistaken. But de-
liberative theorists must be open to the possibility that their sub-
stantive principles of democracy may need to be changed. A delib-
erative theory can become, for example, more or less egalitarian,
or more or less libertarian, while still remaining fully deliberative.
A deliberative theory can permit challenge to deliberation itself
(though not a general denial of the need for justification in politics).
In the debate in the British House of Commons about making a new
drug available in the National Health Service (see chapter 5), some
members in effect argued against further deliberation. They believed
that the conclusions of the deliberative body set up to evaluate the
new drugs would legitimize the government’s refusal to increase the
budget for health care, which they believed that justice required.
Yet it was in a deliberative forum—the House of Commons—that
they raised this objection. It is therefore within the potential of a
deliberative process to respond by modifying its own principles.

Deliberative democrats should be committed to regarding
their principles as subject to revision not only through moral
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argument among themselves, but also through moral argument by
citizens and their representatives deliberating together in political
forums, including school boards, legislatures, and courts. The ra-
tionale for this commitment rests on the value of reciprocity.
People should be treated not merely as objects of legislation, as
passive subjects to be ruled, but as agents who take part in gover-
nance, directly or through their representatives, by presenting and
responding to reasons that would justify the laws under which
they must live together. Decision-makers owe their constituents
justifications for the laws that they seek to impose, and they must
take seriously the reasons their opponents give. Taking those rea-
sons seriously means that decision-makers must acknowledge the
possibility that the reasonable views they reject may be shown to
be correct in the future. This acknowledgment has implications
not only for the way decision-makers should treat their oppo-
nents but also for the way they should regard their own views. It
imposes an obligation to continue to test their views, seeking
forums in which they can be questioned, and keeping open the
possibility of their revision.

A well-known case in which claims of religious freedom
were set against public education can illustrate the value of both
moral and political provisionality.49 It shows how the interpretation
and implications of a core principle of deliberative democracy—rec-
iprocity—can be subjected to challenge and potential revision. In
this case, a court denied the claim of some fundamentalist Christian
parents who sought exemptions for their children from the standard
reading curriculum in a public school in Tennessee. They claimed
that the content of the required textbooks conflicted with their reli-
gious convictions.50 The parents maintained that their children
should not be taught to make critical judgments, to use their imagi-
nations, or to exercise choice “in areas where the Bible provides the
answer.”

We argued that the principle of reciprocity implies that the
parents’ claim should be rejected. Because the capacity to make crit-
ical judgments is a prerequisite for making reciprocal claims, deny-
ing future citizens the opportunity to develop that capacity is not
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consistent with the principle of reciprocity. In a critique of this ar-
gument William Galston invokes the very same idea of reciprocity
to defend the parents’ appeal to the court to exempt their children.51

Galston imagines the fundamentalist parents saying: “If you be-
lieved what I believe . . . you would seek for your child what I am
seeking for mine. Moreover, the accommodation I seek is one that
I would readily grant, were our positions reversed.”52

Galston’s argument on the parents’ behalf is itself based on
reciprocity. It recognizes that citizens owe one another mutually jus-
tifiable reasons for the laws that they would impose on one another.
Because it satisfies the basic principle of reciprocity, Galston’s argu-
ment is far better than any that the parents or their advocates pre-
sented in the actual court case. It is perfectly appropriate in a delib-
erative process that invites ongoing challenges to public policies. In
response to such an argument, the school board could have sought
an alternative way of teaching the children the skills and attitudes
needed for citizenship—one that could have been consistent with
the parents’ religious beliefs and also with the state’s civic aim of ed-
ucating future citizens. This kind of search for an alternative, in a
deliberative forum, respects the idea of reciprocity.

In contrast, a decision issued by a court to exempt the chil-
dren would have granted the parents the power, once and for all, to
deny these children the opportunities for future citizenship that
other children enjoy. Although we do not believe that Galston’s ar-
gument justifies a court decision in favor of the parents, the fact that
he could use the deliberative principle of reciprocity to challenge
the conclusions of our deliberative theory shows that the conclu-
sions of deliberative democracy are genuinely provisional, open to
revision and reinterpretation in appropriate forums over time.

The Practical Challenge

The future of deliberative democracy also depends on whether its pro-
ponents can create and maintain practices and institutions that en-
able deliberation to work well. Deliberative democrats endorse famil-
iar institutions that support both fair procedures and individual rights.
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But they should also recognize that important moral questions—
including questions about what constitutes fair procedures and indi-
vidual rights—cannot be removed from everyday democratic politics.
They therefore should support institutions that encourage citizens
and public officials to deliberate about their disagreements on these
constitutional questions, as well as on ordinary legislation. Citizens
and their representatives, not only experts and judges, should attend
to the fundamental values of democratic government.

Deliberative institutions also should recognize the provisional
nature of principles (and the decisions they justify) by providing
mechanisms for regular reconsideration of decisions. Deliberative
democrats should thus support reiterative processes in which proposals
are modified through a sequence of responses and counterresponses (as
in the Oregon case mentioned earlier). They should also seek more
flexible procedures for constitutional amendments and more frequent
use of devices such as sunset laws that force review of policies.

This openness to change does not mean that deliberative
democrats have to favor more frequent voting on laws or officehold-
ers. They should be quite critical of the increasing use of initiatives,
referenda, and recall, because these measures generally take place
under conditions that are even less deliberative than ordinary elec-
tions.53 The 2003 California gubernatorial recall election exempli-
fies what is wrong with referenda from a deliberative perspective.
The procedure allows hundreds of candidates to gain a place on the
recall ballot with almost no prior deliberation by citizens or political
parties. The large numbers of candidates and the mixing of two dif-
ferent questions on the ballot—should the governor be recalled?
who should replace him?—were bound to produce a chaotic cam-
paign, one that was more confused and demagogic than more usual
forms of political debate. Because neither the procedure nor its re-
sults could be said to be democratic in the simplest procedural sense
(it does not require a majority of the electorate), judicial interven-
tion to correct some of the defects may be called for.

Because deliberative democrats assume that disagreement
will persist into the foreseeable future, they seek institutions and
policies that enable citizens to live with it on moral terms. Delibera-
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tive democrats therefore should defend a wide range of ordinary po-
litical phenomena that can facilitate moral accommodation, such as
multi-issue cooperation, coalition-building, and political civility.
They should also recommend more broad-based political organiza-
tions that permit citizens who hold different moral positions on some
issues to work together on other causes whose goals they share. For
example, a fluid and open party system would be more desirable
than a political structure dominated by single-issue groups.

Deliberative democrats, as we indicated earlier, should also
favor the extension of deliberative practices into civil society. 
They should take an interest in the whole range of intermediary
institutions—those that act on citizens (such as the media, health-care
organizations, professional sports), those in which citizens act (interest
groups, private clubs, trade unions, professional associations), as well as
those in which they work (corporations, small businesses, government
agencies, military service). From a deliberative perspective, the single
most important institution outside government is the educational sys-
tem. To prepare their students for citizenship in a deliberative democ-
racy, schools should aim to develop the capacities of students to under-
stand different perspectives, communicate their understandings to
other people, and engage in the give-and-take of moral argument with
a view toward making mutually justifiable decisions.

Although most deliberative democrats have concentrated
on domestic politics, the pressures of globalization, as we also noted
earlier, should encourage them to extend their theory and practice
to international forums. Issues as consequential as world poverty,
famine, terrorism, AIDS, economic development, and the global
environment depend for their resolution on far more cross-national
deliberation than can be accomplished within any single set of do-
mestic political institutions. Only after public debate about the
problem of AIDS moved from domestic institutions to the World
Health Organization, the Global Fund, and UNAIDS did the na-
tions most afflicted by the AIDS epidemic and the nations better
situated to help combat the epidemic begin to cooperate to take
more effective action, such as changes in policies restricting the dis-
tribution of drugs to treat the disease.
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Some democratic theorists propose the creation of new global
institutions that would constitute a “network of regional and interna-
tional agencies and assemblies that cut across spatially delimited lo-
cales.”54 We agree that some new deliberative forums may be neces-
sary to address global issues, but we also take seriously the concern
that multiplying decision-making authorities tends to undermine
democratic accountability (an essential condition of deliberative
democracy itself). Democratic accountability is at risk in these pro-
posals because most international institutions are undemocratic at
their base. The political systems of the majority of the countries
whose populations must be represented on issues of global importance
remain undemocratic. If the decisions that emanate from these insti-
tutions are to be justified to the people whom they bind, then
decision-makers at these levels must also take into account their
moral constituents, not just their electoral constituents. Where
accountability is less, publicity must help fill the gap. The role of
communication in supporting deliberation—through the media, the
internet, and international exchanges of all kinds—therefore be-
comes even more important in the international sphere than it is in
the domestic sphere.

The prospects of these and other institutional reforms de-
pend on recognizing the need to justify the use of political power to
all those who are substantially subject to its dominion. Deliberative
democracy is thus more than a procedure. It is a process that
requires decision-makers to accept the responsibility of justifying
the substance of the decisions they make on behalf of others—their
fellow citizens, and at least some of their fellow human beings in the
rest of the world. Whether the institutional platform on which pub-
lic officials stand when they speak is domestic or international, they
are responsible for giving mutually accessible and acceptable reasons
to the people who have to live with the consequences of their deci-
sions. The content of those reasons matters. The case of the unilat-
eral decision to invade Iraq with which we began stands as a re-
minder that the actual reasons presented in public deliberation may
fall short of what deliberative principles require, and may not pro-
duce the outcomes that some deliberative democrats might desire.
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But this case should also remind us that deliberative democracy has
resources to support continuing challenges to the decisions that
leaders make. If citizens and their representatives make better use of
those resources, they can create better conditions for the realization
of deliberative democracy.
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2�

Moral Conflict and Political Consensus

When citizens reasonably disagree about the morality of a public
policy, on what principles can they agree to conduct their public
life? The hope of liberal political theory, and the basis of the most
common solution to the problem of moral conflict in a pluralist so-
ciety, is that citizens can at least agree on principles that would re-
move decisions about a policy from the political agenda. Liberals
typically invoke higher-order principles (such as neutrality or im-
partiality) that are intended to transcend disagreement on specific
policies. These principles purport to determine which issues are
appropriate subjects for public policy and which are not. When
there is no reasonable basis for resolving the moral conflict on an
issue of policy, the principles preclude state action on the issue and
leave each citizen free to act, with respect to that issue, on the basis
of his or her own morality (to the extent possible without provoking
state action). A consensus on these principles thus insulates the po-
litical process from fundamental moral conflict.

We want to challenge, at least in part, this familiar liberal
way of dealing with moral conflict. The consensus on these higher-
order principles that liberals propose is not sufficient to eliminate
moral conflict from politics, and a more robust set of principles is
necessary to govern the conflict that inevitably and legitimately re-
mains. The higher-order principles that constitute the core of the



consensus, we suggest, must permit greater moral disagreement
about policy and greater moral agreement on how to disagree about
policy.

Two kinds of higher-order principles, corresponding to dif-
ferent purposes that the consensus is supposed to serve, should be dis-
tinguished. First, there are what may be called principles of preclusion,
which serve the more familiar purpose of determining which policies
deserve a place on the political agenda, in the sense of being a legiti-
mate subject for legislation. These principles preclude fundamental
moral conflict by denying certain reasons their moral standing in
the policy-making process. Policies that cannot be justified by the
appropriate reasons are precluded, typically by appeal to a written or
unwritten constitution. We argue that any justifiable principles of
preclusion will dispose of fewer reasons and therefore fewer policies
than modern liberals usually assume. Although any adequate princi-
ples will not be morally neutral and thus will exclude some reasons
and policies, they will also open up the political agenda to more
moral disagreement than liberal theories usually allow.

Second, there are what may be called principles of accommo-
dation, which govern the conduct of the moral disagreement on is-
sues that should reach the political agenda. Liberal theorists have
given these principles less attention because they assume that most
fundamental moral disagreement is legitimately beyond the scope of
governmental action. As long as the principles of preclusion do
their job, liberals assume, the principles of accommodation will not
have much moral work to do. Procedural principles (such as major-
ity rule) regulate public-policy disputes, and interpersonal principles
of minimal moral content (such as toleration) take care of disputes
outside the public forum. But if, as we suggest, the principles of
preclusion do not preclude so much after all, the principles of ac-
commodation must assume greater importance than they usually
have been accorded in liberal theory. We claim that such principles
are essential for dealing with the problem of moral disagreement,
and that they should go beyond the idea of toleration. They should
be understood as resting on the idea of mutual respect, which is a
prerequisite of democratic deliberation.
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Principles of Preclusion

Religious controversy has traditionally been regarded as the para-
digm of moral conflict that does not belong on the political agenda,
and it continues to play that role in much recent liberal theory.1 The
assumption is that if the principles of preclusion can banish religious
conflict from politics, then they might also dispose of other signifi-
cant moral conflicts, such as controversies over abortion, pornog-
raphy, or surrogate parenting. But in its more familiar form the
argument for religious toleration does not serve to eliminate even
religious conflict from politics. In its Lockean form, the argument
for religious toleration can serve this purpose, but the premises of
the Lockean argument open up the agenda to many other kinds of
moral conflict.

The more familiar, more modern version of the argument
for religious toleration assumes a skeptical attitude toward religious
belief and requires that the state be neutral toward all religions. It
proceeds in three steps. The first step characterizes the nature of the
moral conflict: in a pluralist society, citizens disagree about what
is the true religion, and even whether there is any true religion at
all. There is no rational way, no set of principles or forms of reason-
ing, that could, even among reasonable people, determine that one
particular religion is true (even relatively true for a particular society
at a particular time). This establishes the skeptical premise.

The second step is to show that the nature of the conflict re-
quires the state to be neutral or impartial. Since no religion has any
rational claim to truth, the state should not favor one religion rather
than another, either in the effects of its actions or in its rationale for
them. This is the neutrality premise.2

The third step is to demonstrate that neutrality implies that
the state should not act on religious issues. Any action by the state
requires justification, in a way that inaction does not, because
action is an exercise of coercion against citizens. Since there is no
justification for favoring any religion, neutrality implies inaction.
This is the inaction premise. The three premises lead to the conclu-
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sion that the state should exclude religious questions from the
political agenda. Citizens collectively should tolerate all religions
and individually practice their own (or none) as they wish.

Although this is the form of the argument that is supposed
to be applied to other issues, as well as religion, it does not work well
even for religion. We can see where it goes wrong by comparing it at
each step with the Lockean form of the argument for toleration,
which though now less familiar is potentially a stronger defense of
toleration.

The Lockean argument does not begin with a skeptical
premise—and for good reason.3 The claim that religious truths are
unknowable and therefore that no religious party has a right to im-
pose its “truths” on any other proves too much. Many religious citi-
zens could not accept it without abandoning their religious beliefs,
or at least without abandoning an important belief about those
beliefs—namely, that the beliefs are true. If the only way to establish
toleration is to forswear religious truth, then many citizens not only
in Locke’s day but also in ours would be inclined to forgo toleration.

The skeptical claim also proves too little, because even if
religious truths are unknowable, it does not follow that the state
can impose a policy of toleration on citizens who are deeply com-
mitted to furthering their religion by saving souls. Toleration, reli-
gious citizens might reasonably argue, is no truer—its truth is no
more knowable on the basis of reason alone—than their own reli-
gious beliefs. Religious citizens whose beliefs rest entirely on faith
face similar problems in using the skeptical premise. If they try to
justify toleration on the ground that their beliefs, though true, can-
not be proved by reason, they in effect grant reason more authority
than they do faith, in all of public life. This concession not only re-
duces the range of activities in which religious claims can be made,
but also casts doubt on the authority of religious claims in their
own realm. If the need to satisfy the standards of reason is so im-
portant as to override faith in so many areas of life, why should one
not defer to those standards rather than faith in determining one’s
own religious beliefs? Alternatively, if faith is so irresistible in de-
termining one’s own beliefs, then toleration (which ex hypothesi
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rests only on skepticism) does not seem to have enough weight to
override the claims of faith.

Instead of the skeptical premise, the Lockean argument in-
troduces what might be called a validity premise. Although citizens
reasonably disagree about matters of religion, and although there
may be no way at any particular time to persuade even reasonable
people to follow the true religion, it may be the case that there is a
true or valid religion, knowable on the basis of, or at least consistent
with, reason.4 Any policy of toleration not only must be consistent
with this possibility but also should positively encourage the discov-
ery and promotion of true religious belief.

Notice that this premise, while presupposing the possibility
of religious or moral truth, is not so stringent as some more recently
proposed criteria that otherwise share the same presupposition.
In an important article on moral conflict in politics, Thomas Nagel
suggests that to justify state action we must satisfy a higher (ethi-
cally based) standard of objectivity: the reasons for the policy must
be adjudged true from “a standpoint that is independent of who we
are.”5 Nagel’s standard seems to exclude too much, however—not
only the fundamentalist’s belief that God sanctions racial discrimi-
nation but also the liberal’s belief in human equality (which under-
lies those coercive state policies that Nagel rightly wants to defend).
It would also preclude the conflict over whether the fetus is a person
(without which there would be no meaningful public debate over
the legalization of abortion). None of these beliefs seems to be justi-
fiable from a standpoint independent of who we are (“a common,
objective method of reasoning”).6 Yet they are not equally accept-
able (or unacceptable) starting points for public deliberation.

The Lockean argument rejects the neutrality premise in
the modern argument for toleration—again for good reason. The
purpose of toleration is not to provide equal opportunity for every
religious group to flourish, or to make it equally likely that every
religion will attract the same number of adherents or increase its
congregation at the same rate. This seems impossible, since some re-
ligions depend more than others on state support for fulfilling their
purposes. Nor does neutrality or impartiality as a moral standard at
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the level of justification hold any appeal if we can all come to em-
brace the true religion. If we know what the true religion is, and if
the only justification for a governmental policy requires an appeal
to religious principles, there is no moral reason to insist on a neutral
rationale. If we could be sure that the state would promote the true
religion, then we should not want the state to remain neutral or im-
partial between truth and falsehood, in either its actions or its justi-
fications for actions. But as a matter of historical and political fact,
we have good reason not to trust the state to promote the true reli-
gion.7 Instead of neutrality, the Lockean argument appeals to the
distrust of government as its basis for defending the second step of
the argument. The state should not be permitted to favor one reli-
gion over another, because it is at least as likely to favor the false as
the true religion.

Finally, although Locke might sympathize with the presump-
tion to defend state inaction on religion, the Lockean argument does
not invoke that presumption. In this respect, the argument is more
modern than more recent liberal arguments that do rely on the pre-
sumption. It should perhaps be even clearer in our time than in
Locke’s that the failure of the state to act can subject citizens to as
much coercion and violation of their rights as a decision to act. Nei-
ther action nor inaction by the state should have a privileged status
in moral justification. In place of the inaction premise, the Lockean
argument introduces a substantive view about the nature of religious
belief. The state must not try to command faith by the force of its
laws, because true faith cannot by its very nature be commanded.
True faith follows rational persuasion.8 (The secular analogue, which
we develop below, holds that democratically formed, collective
moral judgments by society must be a matter of deliberation: citizens
should choose, deliberately, the principles of public morality.) In
place of the premise of inaction, the Lockean argument offers a
premise of rational deliberation.

Some religions, of course, do not accept the view that true
faith follows rational persuasion, and the Lockean premise will not
satisfy their adherents. Were the rationale of religious toleration neu-
trality, we should criticize such a state policy for not being neutral
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between citizens who believe that faith can be coerced and those
who do not. But the Lockean argument does not claim neutrality
among all religions. It is meant to be impartial only among those re-
ligions that accept the voluntary nature of faith. For those whose re-
ligions are (or can be understood as being) consistent with the claim
that religious belief should not be coerced, the argument offers a reli-
gious reason for excluding religion from politics. For those whose re-
ligion actually requires state coercion, the argument offers only a po-
litical reason for excluding religion from politics—the distrust of the
state. On the Lockean argument, then, principles of exclusion rest
on different grounds for different citizens. The principles are also his-
torically contingent, in that they are more likely to be acceptable in
a society in which only a minority practices religions that by their
nature require the assistance of state coercion.

Understood in this way, the Lockean premises offer a more
plausible (if less general) justification for keeping religious issues off
the political agenda than do arguments based on skepticism and
neutrality. Can they also serve as a general justification for princi-
ples of preclusion? We believe so, but if so the principles thus justi-
fied will not preclude as much nonreligious moral conflict as con-
temporary liberals claim to exclude by the more familiar argument
for religious toleration. The Lockean premises will exclude some is-
sues that liberals wish to exclude but admit many others. An exam-
ple of each will show why.

A policy favoring racial discrimination, it is now generally
agreed, deserves no place on the political agenda. Such a policy is
not an option that legislatures or citizens should seriously consider,
and if they were to do so, we would expect courts to prevent its
adoption. Why should racial discrimination be banished from
the political agenda and nondiscrimination established as a matter
of constitutional right? There are many good reasons for rejecting
racial discrimination as a policy or practice, but the argument for
completely precluding its consideration for purposes of policy-
making must be of a different, stronger kind. Skeptical or neutralist
arguments are not sufficient for this purpose, since they imply that
racial discrimination, like religion, is a position about which people
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reasonably disagree. The problem is especially striking when racial
discrimination is combined with religious belief. The skeptical argu-
ment implies that since some religions sanction racial discrimina-
tion on grounds that cannot be rationally refuted, we should agree
to disagree on this matter, leaving citizens free to discriminate or
not according to the dictates of their religions.

To preclude racial discrimination from reaching the agenda,
we need to show that it fails to satisfy the validity premise in the
Lockean argument, suitably extended beyond the case of religious
conflict. We need an argument showing that the defense of racial
discrimination is not a moral position at all. If it is not, then no one
can claim that, like religious belief, it is a position about which
reasonable citizens might morally disagree. It will fail to satisfy the
equivalent of the validity premise in the Lockean argument; we do
not assume that it is a position whose validity anyone should seek to
discover or establish in our society.

How might one try to show that a position favoring racial
discrimination is not in this respect a moral position at all? Some
reasons offered in favor of the policy would be disqualified on their
face; those that refer to interests based only on the self-interest of
whites fail to accept a moral point of view at all. Other reasons
might adopt a more general (and seemingly moral) perspective—for
instance, the claim that white supremacy benefits blacks more than
would social and political equality. These reasons also fail (in a dif-
ferent way) to qualify as moral reasons. They can usually be shown
to be rationalizations because the nonmoral basis on which they rest
is so tenuous. The alleged benefits of white supremacy are either un-
defined or defined so narrowly as to exclude relevant considerations,
such as the noneconomic prerequisites for living a dignified human
life. Or they appeal to empirical evidence but reject all accepted
methods of challenging the evidence.

Other reasons may appeal to nonmoral premises that do not
purport to make empirical claims in the usual sense—for example,
the claim that God speaking literally through the Bible or the laws
of nature forbids the mixing of races. These kinds of appeals may be
rejected because their basic premises are implausible (and therefore
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denied even by many people who accept these authorities): if God
speaks literally through the Bible, why does so much of the Bible
defy literal reading, even on fundamentalist accounts? But the pri-
mary reason why such appeals to authority must be rejected as moral
reasons is that they close off any possibility of publicly assessing or
interpreting the content of the claims put forward by the authority.
Appealing to an authority whose dictates are closed to reasonable
interpretation cannot constitute a moral reason. To argue otherwise
would place no limit at all on the claims that could be made in
the name of morality. An appeal to authority certainly can count as
a reason, but only when its dictates are open to interpretation by
publicly acceptable reasons or methods of inquiry.

No doubt there are other bases on which to deny moral sta-
tus to claims in favor of racial discrimination, but these should
be enough to indicate the kinds of threshold requirements that we
should be seeking to determine whether a position satisfies the
Lockean validity premise, whether it counts as a moral position at
all, and therefore whether it should be precluded from the political
agenda. The example of racial discrimination suggests that at least
three kinds of requirements are necessary for a position to count as a
moral one.9

First, there is the familiar (though still controversial) re-
quirement of the moral point of view: the argument for the position
must presuppose a disinterested perspective that could be adopted
by any member of a society, whatever his or her other particular cir-
cumstances (such as class, race, or sex). Satisfying this requirement
distinguishes a moral position from one that is merely prudential or
self-regarding.10 Persons whose positions satisfy this requirement in
effect declare that they are prepared to enter into a moral discus-
sion. Second, any premises in the argument that depend on empiri-
cal evidence or logical inference should in principle be open to
challenge by generally accepted methods of inquiry. This require-
ment ensures that the claims will be accessible to others in the
moral discussion, and helps keep the discussion relatively open.
Third, premises for which empirical evidence or logical inference is
not appropriate should not be radically implausible. Although it is
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difficult to specify general standards for plausibility, we can say that
radically implausible beliefs typically require the rejection of an
extensive set of better established beliefs that are widely shared in
the society. Such wholesale rejection would significantly diminish
the range of considerations that could be invoked in public moral
argument.

Thus the political agenda may include some policies based
on moral positions that citizens can decide rationally, and some that
they cannot. Insofar as a position depends on claims subject to ra-
tional argument, it must be criticizable (the second requirement
above), and it may therefore turn out to be morally wrong. Insofar as
a position does not depend on claims subject to rational argument,
its premises need only be not radically implausible (the third re-
quirement). But it still may be criticizable for being less rationally
justifiable than competing positions, and policies based on it may be
rejected (or accepted) for nonmoral reasons.

Reasonable people, of course, can disagree about what should
count as a moral position, but this kind of disagreement seems more
susceptible to rational resolution, if only because it abstracts from the
reasons and passions that inhere in particular moral conflicts. The ab-
straction should not be regarded as neutral or formal: it expresses
a substantive view about the nature of morality in political con-
texts—specifically, how citizens should collectively arrive at moral
positions. The preclusion requirements reflect (as do the principles of
accommodation we discuss below) an ideal of moral deliberation in a
democratic process; they constitute part of the conditions necessary
to sustain moral discussion among free and equal citizens.11 Therefore,
even if the preclusion requirements do not resolve any particular
moral conflict, they remain valid as the only basis on which we can
hope to arrive at reasonable resolutions of substantive moral conflicts
in the future.

If a policy as abhorrent as racial discrimination can be pre-
cluded from reaching the agenda only in something like the way we
suggest, then many other moral conflicts that many liberals would
like to set aside will stubbornly resist banishment. Abortion is the
paradigm of such a dispute, and unlike the parties to a conflict about
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racial discrimination both sides of the abortion dispute appear to
satisfy the threshold requirements for a moral position. Both sides
argue from different plausible premises to fundamentally conflicting
public policies. Pro-life advocates believe the fetus to be a human
being, a person in the generic sense of the term. Their principled
basis of opposing legalized abortion is the right of an innocent
human to live. Pro-choice advocates believe the fetus to be only a
potential person. Their principled basis for championing legalized
abortion is a woman’s freedom of choice with regard to her own
body. Both sides can agree on the general (incompletely specified)
moral principles that innocent people have a right to live and that
women have a right to freedom of choice with regard to their own
bodies. But they arrive at radically different conclusions about abor-
tion because they cannot agree on whether the fetus is a full-fledged
person, whether the right to life extends to the obligation of women
to realize the human potential of a dependent fetus, and whether
women have freedom of choice with regard to their bodies even if
the life of an innocent person is at stake.

Insofar as evidence is relevant to the dispute, both sides
make claims that are susceptible to accepted methods of inquiry. The
pro-life advocate appeals to established scientific facts about the
gradual development of a fertilized egg into a viable fetus with the
biological characteristics of a human infant, and the pro-choice
advocate invokes testable claims about the effects of pregnancy and
childbearing on women. Insofar as the premises are based on other
kinds of claims (such as whether a fetus is a human being), the prem-
ises of neither side are radically implausible or incompatible with the
possibility of publicly assessing the content of the claims.

Roger Wertheimer has convincingly argued that pro-choice
and pro-life advocates can agree on all the facts about fetuses (and
the circumstances of women who bear them) and still disagree in
their beliefs about whether the fetus is a person. Different plausible
beliefs lie at the base of the best arguments for and against the legal-
ization of abortion.12 Although pro-life advocates sometimes invoke
a religious conception of human life, the belief that the fetus is a
human life does not depend on a religious conception. The pro-life
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belief derives its plausibility from such secular considerations as the
similarity of successive stages of fetal development, just as the pro-
choice belief partly derives its plausibility from the apparent differ-
ences between a zygote and an infant.13 Both pro-life and pro-choice
positions are in this sense reasonable. But reason itself does not
“point in either direction: it is we who must point it, and we who are
led by it. If you are led in one direction rather than the other, that is
not because of logic, but because you respond in a certain way to
certain facts [about the fetus].”14

Abortion thus satisfies the requirements of a genuine moral
disagreement: the strongest cases both for and against abortion sat-
isfy the three threshold requirements for a moral position. Abortion
therefore cannot be precluded from reaching the political agenda on
the basis of the generalized version of the first Lockean premise of
validity.

It might be supposed that a generalized version of the prem-
ise of governmental inaction (part of the modern argument for
preclusion) will work for abortion even though it does not work for
religion. Wertheimer in effect appeals to such a premise: the gov-
ernment cannot rebut the presumption against inaction in the case
of abortion, and therefore should not make it illegal. His argument
essentially has three steps: (1) governments cannot restrict freedom
unless they can justify their restrictions rationally; (2) neither of
the two positions in the debate is more rationally justifiable than the
other; and (3) therefore, the government cannot legitimately re-
strict the freedom of women to have an abortion.15

But the argument does not work here any better than it did in
the case of religious toleration. By the same form of reasoning
that Wertheimer uses to conclude that the government should not
act, one could reach the opposite conclusion. From the perspective of
those who perceive the fetus as a person, legalization ends the life of
the fetus and therefore restricts its freedom absolutely. Without
accepting one of the competing views of the fetus, we cannot assume
that this restriction on freedom is any more or less justified than a re-
striction on the freedom of women. Furthermore, we do not in general
assume a presumption against the use of governmental coercion if
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human life is arguably at stake. The premise of the argument for gov-
ernmental inaction is therefore no more conclusive in the case of
abortion than it was in the case of religious conflict.

We have argued that both sides in the abortion controversy
satisfy the conditions for a moral position, and that therefore abor-
tion fails the first Lockean premise favoring exclusion from the po-
litical agenda. But do either of the two other Lockean premises help
preclude the abortion controversy? The second premise—distrust of
the government—does not provide the basis for exclusion if there is
good reason to trust the government as much as other agents with
respect to a given issue. Both sides of the abortion controversy al-
ready (reasonably) agree that the government must be trusted with
the task of prohibiting murder; there is no more trustworthy agent
that can effectively carry out this task. The central question is then
whether the government should or should not consider abortion to
be murder. Distrusting the government to answer this question cor-
rectly does not favor one side or the other in the abortion contro-
versy (unless one adds the presumption in favor of inaction, which
we have already rejected).

The third Lockean premise favors rational deliberation.
Rather than precluding the abortion controversy, it would seem to
imply that it should be a subject for collective moral discussion and
decision. In the absence of other reasons for preclusion (such as
there were in the cases of religion and racial discrimination), this
premise suggests that the issue falls within the scope of public policy,
even if we collectively decide that abortion should be left to indi-
vidual moral choice.

The principles of preclusion we have sketched provide an ad-
equate (if underdeveloped) basis for determining whether moral con-
flict should reach the political agenda. The abortion controversy is the
paradigm of a moral conflict that should not be precluded, although
modern liberal theory would preclude it. Racial discrimination is the
paradigm of a moral conflict that should be precluded, although for
reasons different from those offered by modern liberal theory.

Other controversies resemble one of the two paradigms to
varying degrees. Capital punishment resembles abortion in that each
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side at its best seems to hold a position that merits respect. Each can
offer reasons for its position that satisfy the threshold conditions of
a moral position. Both argue from a disinterested perspective, a
concern for preventing unnecessary death, but they give different
weights to the risks involved (executing the innocent and protecting
victims), and the premises underlying their different weightings are
plausible, though their disagreement may not be ultimately resolv-
able by either moral argument or empirical evidence.

Laws against homosexuality and other policies that discrim-
inate on the basis of sexual orientation resemble the case of racial
discrimination. The basis for such policies fails the test of a moral
position. Proponents of such policies sometimes adopt a disinter-
ested point of view. But the common claims that homosexual sex
causes various kinds of harms have not been supported with solid
empirical evidence. Insofar as the case for these discriminatory poli-
cies rests on some perception of homosexual sex as unnatural, the
position violates the third requirement of a moral position. Nor has
a logically consistent argument been constructed on plausible prem-
ises to show that homosexual sex cannot be understood as part of
the human condition. This is not to deny that many people regard
opposition to homosexual sex as part of a sexual morality; it is only
to point out that their opposition cannot be supported with the
kinds of reasons required for a moral position.

These examples are meant to be merely suggestive. The task
of elaborating the principles of preclusion is complex, requiring de-
tailed consideration of subtle features of the moral positions and at
the same time considerable refinement of the principles themselves.
But the principles we have sketched and the paradigmatic examples
of abortion and racial discrimination should be sufficient to suggest
the possibility of moving beyond the conventional approaches of
neutrality and toleration.

More generally, it is becoming less plausible to deal with all
fundamental moral conflict by taking the disputes off the political
agenda and leaving the decisions to each individual. Many questions
that were once regarded as purely a matter for individuals to decide
in private have inescapably become questions of public significance.
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Political theories that cope with irreconcilable disagreement by a
(hypothetical) social agreement to disagree on these questions—
letting each individual decide—seem increasingly evasive. They
offer a false impartiality in place of social recognition of the persis-
tence of fundamental conflicts of value in our society.

Although it would be worthwhile to develop the principles
of preclusion more fully, their role, if our argument so far is correct,
is less significant than most liberals have assumed. If we are right
that more moral conflict should reach the agenda and become the
legitimate subject of legislation, then the critical problems concern
the processes by which citizens conduct moral deliberation and the
moral reasons they should give in choosing among the substantive
policies on the agenda.

Another reason these processes are so important is that it is
through collective moral deliberation over time that citizens can
(and should) decide which particular positions come to deserve a
place on the political agenda. The preclusion principles are sensi-
tive to changes in social and political attitudes. Perhaps citizens one
hundred years ago should have regarded discrimination against ho-
mosexuals as failing to meet the standards of a moral position at all,
but citizens today have stronger grounds for taking this view. Be-
cause of the nature of social practices and the relative lack of public
debate about the subject, many citizens at an earlier time may not
have had an adequate opportunity to explore the full implications of
their arguments.

Furthermore, those who morally opposed discrimination
could not themselves be so confident of their position, until they
had tested their moral views over time in various circumstances and
subjected them to the experience and evidence that is now more
widely available. They come to see that, after ample opportunity for
argument, the defenders of discrimination offer little more than
expressions of personal preference. Even if there is nothing inherent
in a moral view itself that renders it beyond the pale of moral dis-
course, it may be disqualified, as discrimination against homosexuals
is coming to be disqualified, by our common recognition of the
moral vacuity of the case for it.
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Principles of Accommodation

In seeking principles for political consensus in the face of fundamen-
tal moral disagreement, we need to attend not only to the nature of
the positions but also to the way in which people hold or express po-
sitions. Morally respectable positions can be defended in morally dis-
respectful ways. It is the role of the principles of accommodation to
restrain those ways. These principles govern the relations among cit-
izens who hold morally legitimate though fundamentally opposed
positions on public policy. They suggest how citizens who disagree
about an issue should treat each other with regard to that issue and
related issues, even when the policy debate results in legislation and
the state takes a position favoring one side of the dispute. The prin-
ciples are best conceived as expressing a virtue that lies at the core of
moral deliberation in a democracy—mutual respect.

Like toleration, mutual respect is a form of agreeing to dis-
agree. But mutual respect demands more than toleration. It requires
a favorable attitude toward, and constructive interaction with, the
persons with whom one disagrees. It consists in a reciprocal positive
regard of citizens who manifest the excellence of character that per-
mits a democracy to flourish in the face of (at least temporarily) ir-
resolvable moral conflict.16

Mutual respect manifests a distinctively democratic kind of
character—the character of individuals who are morally committed,
self-reflective about their commitments, discerning of the difference
between respectable and merely tolerable differences of opinion,
and open to the possibility of changing their minds or modifying
their positions at some time in the future if they confront unanswer-
able objections to their present point of view. The significance of
this kind of character, and the justification for giving it a privileged
place in dealing with moral conflict in a democracy, can finally
be established only through a detailed interpretation of its specific
virtues in a political context.17 We present the outline of such an in-
terpretation below, but two general considerations that tell in its
favor can be mentioned.
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First, mutual respect seems to be necessary to keep open the
possibility of resolving, on a moral basis, any significant dispute
about public policy that involves fundamental moral conflict. If cit-
izens do not practice mutual respect as they try to come to agree-
ment on a morally disputed policy, or as they try to live with the
disagreement that remains after the disputed policy is adopted, they
are forced to turn to nonmoral ways of dealing with moral conflict.
They are driven to count on procedural agreements, political deals,
and threats of violence—all of which obviously stand in the way of
moral deliberation. The underlying assumption is that we should
value reaching conclusions through reason rather than force, and
more specifically through moral reasoning rather than through self-
interested bargaining. Citizens and officials, we assume, can learn
how to take each other seriously as moral agents. They can enter
the discussion in the political forum with the purpose of discovering
principles on which the society as a whole can act, rather than with
the aim of devising arguments by which they can advance only their
own interests.

The presumption in favor of reason is itself contestable, but
it should not be contested on grounds that it grants a higher value to
political procedures than to moral substance of outcomes. Mutual
respect makes possible, at the level of political decision, the deliber-
ate choice of substantive moral values for the society as a whole. It is
the moral value of choosing moral values, then, that (partly) justi-
fies the prominence of moral reasoning in the political process. (In
this respect, its justification recalls the Lockean premise that pre-
sumes that faith cannot be commanded.)

Second, mutual respect can contribute not only to social
good but also to individual virtue. Persons who practice mutual
respect are disposed against the premature moral skepticism, and the
concomitant ennui and indecision that afflict those who treat the
existence of conflicting opinions as proof of the arbitrariness of all
moral judgments. (“You have your opinion and I have mine, and
who’s to say who’s right?”) They are also less inclined toward moral
dogmatism, and its accompanying anger and arrogance, which is
common among those who treat moral disagreement as a sure sign of

C H A P T E R  T W O

80



the ignorance or depravity of their opponents. (“Either you’re for
killing babies or you’re against killing babies,” declared Nellie Gray,
the leader of a March for Life in Washington.18 “Either you’re for the
liberation of women or you’re against it” is the analogous dogmatism
of some pro-choice advocates.)

Being reciprocal, mutual respect makes two general kinds of
demands of persons: the first specifies how one presents one’s own
moral position; the second, how one regards others’ moral positions.
The principles of accommodation, which spell out these demands,
thus require that citizens affirm the moral status of their own position
and acknowledge the moral status of their opponents’ position.

Although the principles refer to the way that opinions are
held and expressed, their object is not mainly a matter of style or rhet-
oric but, rather, of attitude and conduct as manifested in public ac-
tions. What they seek is not only speech but also action, and not only
action but also action in cooperation with others over time. Their ob-
ject is a family of dispositions, which constitutes an excellence of pub-
lic character that we expect democratic citizens to exhibit.

The first set of principles—calling on citizens to affirm the
moral status of their own positions—involves a kind of moral or
characterological integrity. There are no doubt many ways that citi-
zens could demonstrate such integrity, but at least three seem impor-
tant in politics. First, we expect citizens and officials to espouse their
moral positions independently of the circumstances in which they
speak. This is consistency in speech and is a sign of political sincer-
ity: it indicates that a person holds the position because it is a moral
position, not for reasons of political advantage. There is of course no
completely reliable way to tell if such a principle is satisfied. It is dif-
ficult enough in private life to judge sincerity; in the more distant
relations of public life, sincerity becomes so hard to confirm that we
(perhaps too easily) assume that hypocrisy is all there is. But we
should be able to find more reliable criteria for recognizing, or at
least providing good grounds for suspecting, insincerity. Politicians
who continually shift their positions according to political advan-
tage give us good grounds for doubting that they honestly accept on
moral grounds any of the positions they espouse.
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We should not think much of the moral seriousness of
someone who expressed a moral position, however consistently, but
never acted on it. We therefore need a second principle that re-
quires one to act in ways consistent with the positions one holds.
This is the most familiar form of integrity—consistency between
speech and action. The pro-choice advocate who prevents a daugh-
ter from having an abortion over her strong objection, the staunch
opponent of legalized abortion who helps a daughter obtain an
abortion—both fall short of acting in ways that warrant the respect
of their fellow citizens. Failing to act may also be culpable. We legit-
imately expect people who accept positions of public responsibility
to act according to their professed beliefs unless constrained by
some overriding duty of office. Disrespect is due politicians who in a
campaign emphasize their concern over abortion but, once elected
to office, fail (out of laziness or lack of leadership) to work for the
policies implied by the position they advocated.

Finally, we might reasonably question the moral seriousness
of someone who, though speaking and acting consistently on a par-
ticular position, refuses to recognize and act on its consequences for
other, related issues. Hence the need for a third principle: citizens
should accept the broader implications of the principles presup-
posed by their moral positions. This is integrity of principle. Those
who oppose abortion out of respect for fetal life should be equally
strong advocates of policies to ensure that children are properly fed.
Sometimes there may be good reasons for denying the apparent im-
plications (perhaps because other, more weighty moral considera-
tions may block the natural inference). But if so, the burden should
be on those who would deny the implications. A pro-life advocate
who opposes the program of Aid to Families of Dependent Children
on grounds, for example, that it is inefficient and mismanaged
should also seek alternative public policies that would go at least as
far in protecting the health and welfare of poor children.

The second set of principles of accommodation, which calls
on citizens to acknowledge the moral status of the positions they
oppose, also seeks to develop aspects of democratic character. They
parallel the three principles prescribing forms of integrity, but since
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they look outward toward one’s judgments of others, they may be
thought of as forms of magnanimity.

First, acknowledging the moral status of a position that one
opposes requires, at a minimum, that one treat it as a moral rather
than a purely political, economic, or other kind of nonmoral view.
This acknowledgment in speech begins with the recognition that an
opponent’s position is based on moral principles about which rea-
sonable people may disagree (provided that it meets the preclusion
conditions for reaching the political agenda). An illustration of this
kind of acknowledgment is the appeal in the House by a Congress-
man opposing a motion that would deny government funding for
abortions in the case of rape or incest:

Let me at the outset say that I understand the depth of feeling of those
who support the motion, and who feel that abortion should be permitted
only when the life of the mother is in danger. I understand the sincerity
with which those who advocate that position come to the floor. . . .
Now, I know that obviously [our] position [in favor of funding abortions
in cases of rape or incest] is one that is morally inconsistent with the po-
sition of those who are supporting the motion, but I suggest to you that
it is certainly an understandable, defensible position, and one which I
would hope those who do not like abortion would nonetheless under-
stand . . . I would hope that they would at least acknowledge that there
is . . . moral controversy.19

In the debate that followed, many members, in the tone and
content of their arguments, did in fact acknowledge the moral na-
ture of the controversy.20

This debate stands in contrast with an earlier one in the
House, also on abortion funding, in which members manifested less
respect for the moral seriousness of their opponents. At one point in
that debate, a Congressman argued against abortion funding on the
grounds that it would increase the federal deficit. “If we are going to
pay off this debt, somebody has got to be born to pay the taxes to pay
it off.”21 This prompted the next speaker to throw away her prepared
remarks, and attack him for ignoring the moral issue: “We are talk-
ing about matters of life.”22
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There are of course many other ways of denying the moral
status of an opponent’s position—perhaps the most rampant is
claiming that a position is politically motivated—but what they all
seem to have in common is the refusal to give moral reasons for re-
jecting the position. We show respect for persons by joining with
them in serious and sustained moral discussion on the issue in ques-
tion and on other issues that divide us. In such discussion, we not
only state publicly our reasons for rejecting opponents’ positions but
also invite and consider carefully responses to our objections.

Mutual acknowledgment in this kind of moral discussion
could drift toward a merely formal, ritualistic expression of mutual
respect, unless there is some real possibility that each side may be
moved by the reasons the other gives. Therefore, a second principle
(paralleling the requirement of integrity in action) is needed to
keep open the possibility that citizens could come to adopt and act
on the position of their opponents. It requires citizens to cultivate a
disposition toward openness. We should try to break personal and
institutional habits that discourage the chance that we might accept
the position of our opponents at some time in the future, or at least
modify our own position in the direction of that of our opponents.
Both the political mind and the political forum should be kept open
to reconsideration of decisions already made and policies already
adopted.

The disposition toward openness does not imply that politi-
cal change is good in itself, or even that an open mind is the most
virtuous form of character. It is, or should be, compatible with af-
firming one’s own moral views strongly and consistently. We should
be seeking a balance between holding firm convictions and being
prepared to change them if we encounter objections that on reflec-
tion we cannot answer. Maintaining this delicate balance is no
doubt psychologically (as well as intellectually) demanding, but the
personal and political dangers of a psychologically simpler path, suc-
cumbing to moral dogmatism on the one hand or moral skepticism
on the other, are greater.23

Although the disposition toward openness is elusive, espe-
cially in politics, we can sometimes detect its absence or presence
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even in the statements of public officials. Consider the difference in
emphasis in statements by Joseph Califano and Mario Cuomo on
the question of abortion. Writing about his struggle with the abor-
tion issue during his tenure as Secretary of Health, Education, and
Welfare, Califano commented, “I concluded that it was not suffi-
cient simply to express my view clearly and consistently, but that it
was also essential to communicate the certainty with which I held it.
Any hedging would only encourage those who disagreed, to hope for
a change that would not be forthcoming.”24 In a nationally publi-
cized speech at Notre Dame University, Governor Mario Cuomo
defended his position on the legalization of abortion this way: “I
[am] eager for enlightenment, eager to learn new and better ways to
manifest respect for the deep reverence for life that is our religion
and our instinct. I hope that the public attempt to describe the
problems as I understand them, will give impetus to the dialogue in
the Catholic community and beyond, a dialogue which could show
me a better wisdom than I’ve been able to find so far.”25

Because the contexts differ, we cannot be sure that the state-
ments actually show a difference in the views or dispositions of the
two speakers, but on its face Cuomo’s speech shows a greater com-
mitment to openness than does Califano’s comment. Cuomo seems
more inclined to consider the possibility of changing his mind on the
abortion question. At the least, his speech invites further discussion
and calls for continuing the dialogue on the issue. It holds open
the possibility of moral change and thus manifests moral regard for
the position that it opposes.

Cuomo’s speech is characterized not only by openness but
also by a commitment to seek a common perspective at a deeper
level of morality (“reverence for life”) that could transcend moral
differences at the level of policy. This is an instance of a third form
of magnanimity, another way of acknowledging the moral status of
others’ positions: in justifying policies on moral grounds, we should
seek the rationale that minimizes rejection of the position we op-
pose.26 While the corresponding (and compatible) requirement of
integrity calls on us to accept the broader implications of our posi-
tions, this principle of magnanimity tells us to avoid unnecessary
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conflict in characterizing the moral grounds or drawing out the pol-
icy implications of our positions. The principle encourages what
we may call an economy of moral disagreement at both founda-
tional and policy levels of political argument.27 It does not ask us to
compromise our moral understandings in the interest of agreement
but rather to search for significant points of convergence between
our own understandings and those of citizens whose positions, taken
in their more comprehensive forms, we must reject.

Some of the best work in practical moral philosophy can be
interpreted as seeking such an economy. In one of the most widely
cited philosophical analyses of abortion, Judith Jarvis Thomson suc-
ceeds in narrowing the range of disagreement between pro-life and
pro-choice advocates to cases where pregnancy is largely voluntary.28

By means of several hypothetical examples, she shows that even
people who perceive the fetus to be a person should acknowledge
that abortion may be justified in circumstances where pregnancy is
the result of forced intercourse. That is part of the point of her well-
known example of the unconscious violinist with kidney failure,
who has been plugged into your circulatory system against your will.
The violinist’s survival depends on his remaining plugged into you
for nine months, but he does not have a right to remain attached
to you if you object.29 The example is meant to suggest that it may
sometimes be morally permissible (though not admirable) to kill an
innocent person even if your own life is not at stake. The example
should convince even people who perceive the fetus to be a full-
fledged person that it is not obviously unjust for women who be-
come pregnant through no fault of their own (e.g., by rape or incest)
to be legally free to obtain abortions.

The political distance remaining between pro-life and pro-
choice advocates is, of course, still great. In the vast majority of cases
in which women seek abortions, where pregnancy is not the result of
force, Thomson’s arguments leave pro-choice and pro-life advocates
radically opposed. Even in this treacherous territory of rationally irre-
solvable disagreement, there is still some prospect for further accom-
modation. For example, the grounds on which governments decide
the questions should comply with the economy of moral disagreement.
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If the government decides to permit (or even fund) abortion, it should
be on grounds that acknowledge as far as possible the moral legitimacy
of the pro-life position.

To some extent, the Supreme Court in Roe v. Wade did just
that. Although the Court did not admit as a constitutional argu-
ment the claim that fetuses are persons, the majority opinion em-
phasized that the state has an interest in protecting the potential of
life.30 This emphasis moved the rationale for the decision closer to
the conclusions of a pro-life position, particularly in the later stages
of fetal development, and did so without abandoning the premise
that fetuses are not persons. The Court, with consistency, allowed
states to ban abortion in the third trimester, on the grounds that
the state’s interest in potential life is compelling once the fetus is vi-
able. If medical technology advances and viability extends to earlier
stages of pregnancy, then the Court’s rationale, on this logic, should
give increasing protection to fetal life. Otherwise, states are required
to protect a woman’s right to an abortion.

Because the Court did not let this logic prevail, it did not
move as far as it might have in the direction of mutual respect. In
its discussion of the second trimester of pregnancy, the Court intro-
duced a consideration that is required by neither pro-life nor pro-
choice premises: the claim that the state has a compelling interest
in protecting the health of pregnant women even against their
own will.31 The Court’s only rationale for this claim was that second-
trimester abortions are riskier than normal childbirth. Yet the
Court has not consistently followed the implications of its own ra-
tionale: it has been unwilling to judge restrictions on second-
trimester abortions according to whether they are necessary to
equalize the risks of abortion and normal childbirth. Moreover,
having granted the state’s interest in protecting potential life, the
Court failed to offer a credible moral (or constitutional) argument
for giving priority to the state’s interest in protecting maternal
health over its interest in protecting potential life. Protecting ma-
ternal health may be reasonable grounds for restricting abortions,
but the Court failed to offer good reasons for giving it priority over
protecting potential life.
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Not only is the Court’s justification of the second-trimester
criterion incompletely argued and inconsistently applied but it also
ignores a crucial question: if viability extends into earlier phases of
fetal development, should states be permitted to regulate abortions
in the second trimester as well as in the third? Although we are not
sure what the court would have said had it actually tried to answer
this question, the implicit answer seems to be that paternalistic
protection of consenting adults deserves more constitutional weight
than protection of potential life, even when that life is imminently
actual. The absence of an explicit answer in Roe v. Wade has come
back to haunt the Court in its recent Webster decision. The opinion
in Webster reveals not only disagreement but also confusion over the
rationale of the trimester criterion in Roe v. Wade.32

Rejecting any rationale based on the value of prenatal
life, and relying instead on a paternalistic rationale for regulating
second-trimester abortions, the Court in effect invited states to in-
vent dubious medical rationales referring to maternal health in
order to defend laws that were actually intended to protect prenatal
life.33 In failing to follow its own rationale (which implies equalizing
the risks of abortion and natural childbirth), the Court left itself
without a principled way of distinguishing between paternalistic re-
strictions intended to protect maternal health (limiting the freedom
of women for their own good) and those intended to protect pre-
natal life. The Court’s reliance on this paternalistic rationale for
restricting second-trimester abortions has thereby rendered its judg-
ment more divisive and less open to change through rational delib-
eration than a public philosophy would prescribe.

Not only judges and legislators but also citizens should be ex-
pected to practice the economy of moral disagreement. They ought to
be able to agree, for example, that someone’s views on abortion should
not affect how she is treated in other respects. A pro-lifer ought not to
favor denying a woman who has an abortion access to other essential
medical care. A pro-choicer ought not to refuse pro-lifers the right to
speak against abortion even in front of an abortion clinic.

Officials and citizens can also minimize the areas of their
public disagreement by promoting policies on which their principles
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converge, even if they would otherwise place those policies sig-
nificantly lower on their own list of political priorities. Although
pro-choice advocates may think publicly funded programs that help
unwed mothers care for their own children are less important than
pro-life proponents do, pro-choice advocates should join in actively
promoting these programs and other policies that are similarly con-
sistent with the principles of both sides. By trying to maximize po-
litical agreement in these ways, we do not end serious moral con-
flict, but we affirm that we accept significant parts of the substantive
morality of fellow citizens to whom we may find ourselves deeply op-
posed in other respects.

The politics of mutual respect is not always pretty. The de-
liberation that takes place among citizens and public officials under
the principles of accommodation may be quite robust. Citizens may
find it necessary to make extreme and uncompromising statements
and to refuse to cooperate with opponents. These strategies may be
justified when, for example, they are necessary to gain attention for
a legitimate position that would otherwise be ignored, and therefore
to promote mutual respect in the long run. Even if it does not prom-
ise a comprehensive common good, a philosophy of mutual respect
does seek agreement on substantive moral values for the society. By
thus raising the moral stakes of politics, it may, at least in the short
run, increase moral conflict in politics.

Mutual respect, as expressed through the principles of ac-
commodation, thus requires an effort to appreciate the moral force
of the positions of people with whom we disagree. But at least as im-
portant as these individual efforts are the demands on political insti-
tutions. To fulfill those demands, we may need to consider changes
in our institutions, and perhaps the creation of new ones. The prin-
ciples of accommodation (or, for that matter, the principles of
preclusion) do not justify social or legal prohibitions on what citi-
zens may say in the public forum; in this respect, they are meant
to be consistent with conventional liberal doctrines of free speech.
But the principles of accommodation not only permit, but may
require, changing the balance of institutional influences on public
deliberation.
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The principles imply that the forums in which we conduct
our political discussion should be designed so as to encourage offi-
cials to justify their actions with moral reasons and to give other of-
ficials as well as citizens the opportunity to criticize those reasons.
Legislators, for example, might act more like judges by assuming a
regular responsibility to explain in writing, in principled terms, the
basis for their decisions. To encourage the virtue of openness, we
could ensure that our institutions permit reconsideration of impor-
tant moral decisions and policies at regular intervals. Although un-
limited opportunities to reopen questions would of course paralyze
government, some of the existing barriers to fundamental changes
may be too high. The procedures for amending the constitution, for
example, make the possibility of future change in some major poli-
cies seem hopelessly remote. To promote an economy of moral dis-
agreement, we might fashion more broad-based political organiza-
tions that permit citizens who hold different moral positions to work
together on other causes whose goals they share. In this respect, a
fluid and open party system would be more desirable than a political
structure dominated by single-issue groups.

The merits of these particular institutional suggestions
would have to be considered in the context of many different po-
litical factors, and other changes may turn out to be more construc-
tive.34 The point of the suggestions is to emphasize that the princi-
ples of accommodation not only impose duties on individuals but
also carry implications for institutions. Mutual respect is a political
virtue, and as such it is shaped by the institutions in which it is
practiced.

A Public Philosophy

Practicing the virtue of mutual respect as we propose here would
create a broader kind of political consensus and thus expand the
scope of what may be called the public philosophy—those sets of
moral principles on which reasonable citizens should agree, what-
ever moral principles they hold privately. Such a public philosophy
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would embrace not only principles that protect basic rights (such as
nondiscrimination) and principles that justify certain procedures
(such as majority rule) but also principles that govern the conduct
of moral relations in public life.

This kind of public philosophy would avoid the dichotomy
that has come to dominate contemporary discussions of political
theory, which poses a choice between basing politics on a compre-
hensive conception of the good, on the one hand, or limiting poli-
tics to a conception of procedural justice, on the other. We can and
should avoid choosing either of these approaches exclusively. The
quest for agreement on a conception of the good (the aim, for exam-
ple, of some communitarian theories)35 underestimates the signifi-
cance and legitimate persistence of fundamental moral disagree-
ment. In a pluralist society, comprehensive moral theories neither
can nor should win the agreement of all citizens. A public philoso-
phy for such societies must reject the unqualified quest for agreement
because it must renounce the claim to comprehensiveness. This
is part of the point of interpreting the principles of preclusion in
the way that we do: we recognize that the political agenda will never
be free of fundamental moral disagreement. Deliberating about the
substantive moral values underlying policy does not guarantee that
citizens will agree on a coherent set of those values, or on many val-
ues at all.

The rejection of comprehensiveness as an aim, as we have
argued, does not imply skepticism, whether moral or metaphysical.
On the contrary, it reflects the core commitment to a conception of
politics that is conducive to moral deliberation and to a conception
of persons whose convictions are guided by their moral delibera-
tions. Like the Lockean premise that posits that religious belief
should not be commanded, the foundation of mutual respect presup-
poses that moral choices, and in particular collective moral choices,
should be made deliberately. In opening forums of political decision-
making to a wide range of legitimate moral disagreement, and de-
fending the practices within those forums that cultivate mutual re-
gard among citizens, mutual respect supports a political process that
promotes moral learning. Citizens put their moral beliefs to the test
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of public deliberation and strengthen their convictions or change
their minds in response to the arguments in which they engage,
under conditions governed by the principles of accommodation.

This process goes beyond the proceduralism that many lib-
erals favor. Unlike theories that would minimize the moral content
of politics, a public philosophy of mutual respect accepts the need to
promote substantive moral principles in politics—principles that
could become part of a public morality for the society as a whole.
Although the policy prescriptions of mutual respect may be less
comprehensive, the prescriptions for political deliberation are more
comprehensive—and more demanding—than those of other moral
doctrines. In cultivating the virtue of open-minded commitment
among citizens, and in encouraging an economy of moral disagree-
ment in politics, mutual respect orients the deliberations of citizens
and public officials toward a view of the common good—a common
good that is compatible with continuing moral disagreement. This
common good is constituted partly by those substantive rights and
obligations on which many moral philosophies converge and partly
by a public search for additional moral agreement.

A public philosophy of the kind we are urging aims at both
less and more than the “overlapping consensus” that John Rawls
describes as the political foundation for justice.36 A public philoso-
phy aims at less than Rawls’s theory by permitting, under certain
conditions, disagreement on aspects of the basic structure itself.
Political agreement may be undesirable even when the basic struc-
ture of a society is at issue (as it is in the abortion controversy, in
which the question of who should count as a member of society is in
dispute). In deference to the demands of mutual respect, the policy
prescriptions of a public philosophy are in this respect less compre-
hensive than those of most moral doctrines, including Rawls’s.
Mutual respect does not guarantee that all public policies produced
by the process it governs will fit the conventional liberal program.

But mutual respect also aims at more than Rawlsian justice be-
cause it continues to seek agreement on substantive moral principles—
even comprehensive ones—that could guide citizens and public offi-
cials acting within the basic structure. Rawls “removes from the
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political agenda the most divisive issues, pervasive uncertainty and se-
rious contention about which must undermine the bases of social co-
operation.”37 He leaves citizens to dispute in public primarily those
moral views that potentially unite them.38 In an argument with non-
Catholics about nuclear deterrence, Catholics could appeal to their
own theology, but only insofar as they rely on principles that can be
presented as consistent with the fundamental principles of their oppo-
nents. “We do not state more of our comprehensive view than we
think would advance the quest for consensus.”39 Appealing to distinc-
tively Catholic principles would not serve the important goal of
achieving an overlapping consensus. Similarly, insofar as the Catholic
doctrine on abortion serves politically to divide citizens on this issue,
the Rawlsian position counsels political silence (though of course it
does not require it). Comprehensive moral theories contribute con-
structively to politics on his view only to the extent that they serve as
a source of common principles.

By contrast, mutual respect requires citizens to strive not
only for agreement on principles governing the basic structure but
also for agreement on practices governing the way they deal with
principled disagreements, whether about the basic structure or about
ordinary policies. Agreement on these practices is possible because
citizens who seriously disagree over policies such as the legalization
of abortion, capital punishment, and pornography can share other
substantive standards: they can recognize that their own moral com-
mitments might turn out to be wrong even though they now have
good reason to believe them to be true; they can value public delib-
eration as a critical means of subjecting their moral commitments to
critical scrutiny (and possibly changing them in the future); and they
can give serious consideration to opposing points of view as a mani-
festation of their respect for morally reasonable people. Because we
should agree on how to be morally governed in our political behav-
ior, even when we morally disagree on fundamental political issues,
a public philosophy should be more comprehensive than Rawls
suggests.

In the pursuit of principles of mutual respect, we move from
seeking agreement on the level of legislation or the basic institutional
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structure of society to the level of political deliberation. A public phi-
losophy emphasizing mutual respect articulates a consensus on the
conditions for political discussion of enduring moral disagreement.
This shift in the level on which agreement is sought is significant,
both theoretically and practically. Theoretically, this kind of public
philosophy expresses as complete a conception of politics as is pos-
sible within a morally pluralistic society. It seeks agreement on how
publicly to deliberate when citizens fundamentally (and reasonably)
disagree, rather than on how to purge politics of disagreement. Practi-
cally, a public philosophy reminds citizens of the collective risks they
run if they individually continue merely to disagree in politics with-
out also searching for ways to foster respect for the moral differences
that give rise to moral conflict. A public philosophy incorporating the
principles of preclusion and accommodation that we have suggested
would direct practical efforts as much toward methods of dealing with
irreconcilable disagreements as toward the means of resolving them.
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3�

Deliberative Democracy beyond Process

Theories of deliberative democracy incorporate a set of principles
that are intended to establish fair terms of political cooperation in a
democratic society. Some theorists believe that the principles should
inform only the process of making political decisions in government
or civil society.1 The principles of deliberative democracy, they
argue, should not prescribe the content of the laws, but only the
procedures (such as equal suffrage) by which laws are made and the
conditions (such as free political speech) under which the pro-
cedures can be made to work fairly. These theorists, whom we call
pure proceduralists, insist that democratic theory should not in-
corporate substantive principles such as individual liberty or equal
opportunity beyond what is necessary to ensure a fair democratic pro-
cess. They do not deny that substantive principles such as freedom of
religion, nondiscrimination, or basic health care are important, but
they wish to keep these principles out of their democratic theories.

We argue that this effort to keep democratic theory proce-
durally pure fails, and that any adequate theory must include substan-
tive as well as procedural principles. Our own theory, presented in
Democracy and Disagreement, offers one such approach: it includes
substantive principles (such as basic liberty and fair opportunity) that
extend fairness to persons (for the sake of reciprocity, mutual respect,
or fairness itself). Principles of basic liberty and fair opportunity can



be defended on many substantive grounds; in that book we argue
from a widely recognized principle of reciprocity or mutual justifica-
tion among persons who are bound by the laws of a democracy.

But our argument here does not depend on accepting the
book’s theory whole, or even the specific grounds of reciprocity on
which we base the principles. We wish to maintain here that, on a
wide range of available grounds, democratic principles must be sub-
stantive as well as procedural. A democratic theory that shuns sub-
stantive principles for the sake of remaining purely procedural sacri-
fices an essential value of democracy itself: its principles cannot
claim to treat citizens in the way that free and equal persons should
be treated—whether fairly, reciprocally, or with mutual respect—in
a democratic society in which laws bind all equally.

Pure proceduralists make two kinds of arguments against in-
cluding substantive principles—one from moral authority and the
other from political authority. The argument from moral authority
holds that the moral judgment of democratic citizens, not demo-
cratic theorists, should determine the content of laws. A theory that
contains substantive principles improperly preempts the moral au-
thority of citizens. The argument from political authority maintains
that substantive principles similarly preempt the political sover-
eignty of citizens, which should be exercised not through hypothet-
ical theoretical reasoning but through actual democratic decision-
making. A theory that contains substantive principles unduly
constrains the democratic decision-making process, including the
process of deliberation itself.

We dispute both of these arguments and defend the inclu-
sion of substantive principles in a theory of deliberative democracy.
We agree with those theorists who point out that mere procedures,
such as majority rule, cannot justify outcomes that are unjust ac-
cording to substantive principles. But these same theorists usually
neglect the substantive value in the procedures, and often assume
that an outcome is fully justified if it satisfies substantive principles
that are completely distinct from process.

In any case, our main argument against pure proceduralism
is not simply the standard objection that procedures can produce
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unjust outcomes, though we accept this objection. We also argue for
including substantive principles in a democratic theory for another,
generally neglected reason. Such principles should be included so
that the theory can explicitly recognize that both substantive and
procedural principles are subject to contestation in similar ways. A
critical claim in our defense of a deliberative democratic theory that
is both procedural and substantive is that the principles are to be
treated as morally and politically provisional. This provisionality
gives deliberation part of its point. Both procedural and substantive
principles are systematically open to revision in an ongoing process
of moral and political deliberation. If the principles are understood
in this way, the usual objections against including substantive prin-
ciples lose their force. The provisional status of all its principles thus
constitutes a distinctive strength of deliberative democratic theory,
and at the same time offers deliberative democrats an effective
response to those who would exclude substantive principles from
democratic theory.

Although we concentrate here on showing the problems in-
herent in the form of pure proceduralism that justifies political out-
comes by procedural criteria only, our general criticisms also apply
against any attempt to segregate procedural and substantive princi-
ples in separate theories. Theorists who judge outcomes partly by
substantive principles of justice are still pure proceduralists (with
respect to their democratic theories) if they assume that the demo-
cratic procedures can be justified without reference to some of the
same substantive values expressed by their principles of justice. Our
argument is intended to show that this kind of sharp separation
between procedural and substantive principles and theories is not
sustainable.

To illustrate some of the major points in the argument for
including both procedural and substantive principles in a delibera-
tive democratic theory, we draw upon a case involving deliberation
about health care in the United Kingdom. In 1999, the British Gov-
ernment created a new body, the National Institute for Clinical Ex-
cellence (NICE), which is to provide assessments of treatments and
clinical guidelines for use by the National Health Service (NHS).
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The impetus for the new Institute came from the widespread re-
cognition that the NHS could not fund care for all health needs,
and needed to find a way to make its difficult decisions in a more
public and deliberative manner.2 By creating a deliberative decision-
making body, which includes both expert and lay members, the
British Government may also have hoped that it could defuse some
of the controversy about the hard choices that had to be made.
But not surprisingly, shortly after its creation, NICE itself came
under criticism in another deliberative forum—the House of Com-
mons. Together these moments of deliberation—the proceedings of
NICE and the Commons debate about NICE—are more appropri-
ate for our purposes than cases from the United States. They in-
volve an attempt to institutionalize nationwide deliberation about
health-care priorities in a way that the United States has tried only
in certain states. Also, the deliberation takes place in a nation in
which principles of justice in health care come closer to being satis-
fied than in the United States, and therefore poses a greater chal-
lenge to our claim that such principles are necessary in any adequate
theory of deliberative democracy. If a theory needs substantive prin-
ciples when applied to health care in the United Kingdom, then a
fortiori it should need them when applied to similar issues in the
United States.

Why Reciprocity Requires Deliberation

To determine what kinds of principles belong in a deliberative demo-
cratic theory, we need first to consider the meaning and implications
of the fundamental principle of reciprocity. Reciprocity is widely rec-
ognized as a core principle of democracy in its many moral varia-
tions—liberal, constitutional, procedural, and deliberative—but most
theories do not give it the central role that deliberative democ-
racy does. Reciprocity holds that citizens owe one another justifica-
tions for the mutually binding laws and public policies they collec-
tively enact. The aim of a theory that takes reciprocity seriously is to
help people seek political agreement on the basis of principles that
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can be justified to others who share the aim of reaching such an
agreement.

Mutual justification means not merely offering reasons to
other people, or even offering reasons that they happen to accept
(for example, because they are in a weak bargaining position). It
means providing reasons that constitute a justification for imposing
binding laws on them. What reasons count as such a justification is
inescapably a substantive question. Merely formal standards for mu-
tual justification—such as a requirement that the maxims implied
by laws be generalizable—are not sufficient. If the maxim happens
to be “maximize self- or group-interest,” generalizing it does not en-
sure that justification is mutual. Something similar could be said
about all other conceivable candidates for formal standards. Mutual
justification requires reference to substantive values.

We can see more clearly why mutual justification cannot
proceed without relying on substantive values by imagining any set
of reasons that would deny persons basic opportunities, such as equal
suffrage and essential health care. Even if the reasons satisfied formal
standards, they could not constitute a mutual justification because
those deprived of the basic opportunities could reasonably reject
them. Denying some persons suffrage is a procedural deprivation that
is inconsistent with reciprocity: we cannot justify coercive laws to
persons who had no share in making them. Similarly, denying per-
sons essential health care is a substantive deprivation that cannot be
justified to the individuals who need it. That such denials are unac-
ceptable shows that the mutual justification is neither purely formal
nor purely procedural.

Because such denials of basic opportunities cannot be mu-
tually justifiable, the principles of a democratic theory must be both
procedural and substantive. A democratic theory whose principles
would permit some persons to be unnecessarily deprived of a basic
opportunity like health care does not take seriously the value of
mutual justification implied by the principle of reciprocity. Further-
more, it does not treat persons as free and equal beings. Although
we argue from the fundamental principle of reciprocity, this princi-
ple converges in its implications with the ideal of free and equal
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personhood, which is the basis of many democratic theories, not
only deliberative ones.

The principles of our deliberative democratic theory specify
terms of cooperation that satisfy reciprocity. Such terms are similar
to what John Rawls calls “fair terms of social cooperation.” But the
procedural and substantive content of fair terms of social coopera-
tion will vary with different interpretations of what reciprocity re-
quires. A theory is “deliberative” if the fair terms of social coopera-
tion include the requirement that citizens or their representatives
actually seek to give one another mutually acceptable reasons to jus-
tify the laws they adopt. The reasons, as we have seen, refer to sub-
stantive values no less than to procedural ones.

Although reciprocity is a foundational value in deliberative
democracy, it does not play the same role that first principles, such
as utility or liberty, play in theories such as utilitarianism or libertar-
ianism. These theories derive all of their other principles from their
first principles. Reciprocity is not a first principle from which the
rest of justice is derived, but rather a regulatory principle that serves
two different roles. First, it guides thinking in the ongoing process in
which citizens as well as theorists consider what justice requires in
the case of particular laws in specific contexts. Second, it shows the
need to fill out the content of a deliberative democratic theory with
other principles. Reciprocity points to the need to develop such
principles as publicity, accountability, basic liberty, basic opportu-
nity, and fair opportunity, which are necessary for the mutual justifi-
cation of laws. As the first role of reciprocity suggests, such princi-
ples should be developed in an actual ongoing process of mutual
justification.

An important implication of reciprocity is that democratic
deliberation—the process of mutual reason-giving—is not equiva-
lent to the hypothetical justifications proposed by some social con-
tract theories. Such justifications may constitute part of the moral
reasoning to which some citizens appeal, but the reasoning must sur-
vive the test of actual deliberation if it is to ground laws that actu-
ally bind all citizens. Moreover, deliberation should take place not
only in the private homes of citizens or the studies of philosophers
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but in public political forums. In this respect, deliberative theory
proposes a political ideal that is process-dependent, even if its con-
tent is not exclusively process-oriented.

The requirement that actual deliberation take place is not
simply a matter of trying to ensure that citizens feel that their views
were taken into account even when they disagree with the outcome.
Actual political deliberation at some time is required to justify the law
for this society at this time. The reason-giving process is necessary for
declaring a law to be not only legitimate but also just. The process is
necessary to give assurance that (substantive or procedural) principles
that may be right in general are also right in the particular case or
rightly applied to this particular case. No amount of hypothetical rea-
soning is likely to bring out all the complexities that are relevant to
determining whether a law is justified at a particular time in any given
society. It would be difficult to decide on the basis of any general prin-
ciple of basic opportunity whether, for example, NICE was justified
in denying coverage for a new anti-flu drug (zanamivir) marketed
as Relenza by the pharmaceutical company Glaxo-Wellcome.3 What
would be missing is not simply factual information but the weighing
of facts and the balancing of values in the context of other health care
and related decisions that officials as well as citizens need to make.

It may be helpful to think of the requirement of actual de-
liberation as analogous to a feature of scientific inquiry. Reciprocity
is to justice in political ethics what replication is to truth in scien-
tific ethics. A finding of truth in science requires replicability, which
calls for public demonstration. A finding of justice in political ethics
requires reciprocity, which calls for public deliberation. Delibera-
tion is not sufficient to establish justice, but deliberation at some
point in history is necessary. Just as repeated replication is unneces-
sary once the truth of a finding (such as the law of gravity) has been
amply confirmed, so repeated deliberation is unnecessary once a pre-
cept of justice (such as equal protection under the laws) has been
extensively deliberated. (Deliberation may still be desirable, of
course, even when justice does not demand it.)

The practice of actual deliberation—giving justifying rea-
sons for mutually binding laws to one’s fellow citizens—itself both
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exemplifies and promotes the value of reciprocity. Citizens who have
effective opportunities to deliberate treat one another not merely as
objects who are to be judged by theoretical principles but also as sub-
jects who can accept or reject the reasons given for the laws that
mutually bind them. The reasons are not to be regarded as binding
unless they are presented to citizens who have the chance to consider
and reject them, either directly or indirectly through their account-
able representatives in a public forum. In this respect, the creation of
NICE supported the value of reciprocity by providing citizens with
an example of deliberation in action in which they could assess the
justifications their representatives give for policies that will affect
their wellbeing in important ways. The possibility of continuing de-
bate in Parliament about the deliberative practices as well as the de-
cisions of NICE further helps to realize reciprocity.

The process of deliberation also has epistemic value. Deci-
sions are more likely to be morally justifiable if decision-makers are
required to offer justifications for policies to other people, including
those who are both well informed and representative of the citizens
who will be most affected by the decisions. The epistemic value
of deliberation is especially great when the justification for a deci-
sion must combine factual and evaluative matters, as is the case
with most health-care decisions, including the kind that NICE
makes. Although experts may be the best judges of scientific evi-
dence, they have no special claim to finding the right answers about
priorities when degrees of risk and trade-offs of costs and benefits are
involved.

Why Reciprocity Requires Substantive Principles

The practice of deliberation is an ongoing activity of reciprocal
reason-giving, punctuated by collectively binding decisions. It is a
process of reaching mutually binding decisions on the basis of mutu-
ally justifiable reasons. Because the reasons have to be mutually justi-
fiable, the process presupposes at least some principles with substan-
tive content. It is possible, and sometimes desirable, to distinguish
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procedural and substantive aspects of principles and theories, but to
turn these distinctions into separate principles or distinct theories is
to distort both the theory and practice of (deliberative) democracy.
Although for convenience we refer to principles and theories as
being procedural and substantive, we also claim that, strictly speak-
ing, democratic principles and theories have both procedural and
substantive dimensions, and approaches that force a sharp division
are misleading.

The principle of reciprocity itself expresses neither purely
procedural nor purely substantive values. A reciprocal perspective is
both procedural and substantive because mutual justification cannot
proceed without appealing to reasons that refer to both procedures
of government and substance of laws, often at the same time. Even
philosophers like Stuart Hampshire who seek to exclude substan-
tive justice completely from their procedural political theories ac-
knowledge the need for some substantive values—such as “common
decency”—in the very concept of justice.4 Hampshire says justice
is “primarily procedural”—not entirely so.5 Like other philosophers
who want to be pure proceduralists, he never says what constitutes
the correct set of procedural principles, or explains why people who
remain subject to tyrannical rule should settle for only procedural
principles if those permit tyranny.

At a minimum, no one would seriously dispute that justifi-
cations should recognize some of the values expressed by substantive
principles, such as liberty and opportunity. It would hardly be suffi-
cient for NICE to justify a decision to deny prescription drugs to
West Indian immigrants on the grounds that they are not white.
Even—or especially—if a large majority of British citizens would ac-
cept such reasoning, the justification would not satisfy any adequate
standard of reciprocity. Nor would it be any more acceptable to deny
prescription drugs to a disadvantaged minority on the grounds that
they agreed with the conclusion. They might have agreed simply be-
cause they had less power than the groups that prevailed and had no
better alternative in a bargaining situation.

To see more clearly why reciprocity requires substantive
principles, we might further imagine a situation in which the process
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of decision-making itself was fair, in the sense that the bargaining
power of the parties was equitable, but in which the reasoning of the
decision-makers was prejudiced (or could only be reasonably inter-
preted as based on prejudice) against West Indian immigrants or
another disadvantaged minority group. The prejudiced reasoning
then yields an outcome—supported by the vast majority—that de-
nies critical health care to the disadvantaged minority. This outcome
could not be justified on grounds of reciprocity, even if the proce-
dures by which it was reached were otherwise completely fair. The
justification for the outcome does not treat members of the minority
group as worthy of a justification that they could reasonably accept.
Alternatively, one might say that the prejudiced reasoning denies
members of the minority group the status of free and equal persons.
Given the nature of the reasoning, this would be so no matter how
fair the process of decision-making itself might otherwise be.

We can see the principle of reciprocity in action, and the
mixture of procedural and substantive values it implies, in the de-
bate about NICE in the House of Commons. The debate had hardly
begun when an MP (who is also a physician) challenged the idea
that NICE or anyone else has the moral or political authority to ra-
tion health care. Another MP responded, saying that rationing was
necessary and therefore justifiable: “Sometimes some treatments are
not available when they would benefit patients or populations, be-
cause there simply are not the resources to provide all those treat-
ments on the NHS.” Although the debate at first seemed to turn on
issues about the legitimacy of the process (who has the authority to
decide), most critics (as well as most defenders of the Government)
agreed that NICE represented an improvement as far as process was
concerned. Most recognized that the new decision-making process
is preferable to the old, and much superior to the less deliberative
process that prevails in the United States.

The challenge instead was directed against the substance of
NICE’s decision in its first review of a drug. NICE had recommended
against the NHS’s funding the new anti-flu drug Relenza.6 The critics
worried that this decision would be a precedent that would justify
NICE’s recommending against funding of other, more expensive and
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more effective new drugs, such as beta interferon (which treats the
symptoms of multiple sclerosis). The critics argued that decisions
denying coverage are likely to deprive less advantaged patients of
life-enhancing and life-saving treatments that more advantaged pa-
tients receive, and that this unequal opportunity cannot be justified.
It leaves the less fortunate without the health care and the life
chances that, if any citizens enjoy, then all should be entitled to.7

They appealed to substantive principles, not simply to a claim that
the process was unfair, or even that it was not deliberative.

Defenders of NICE’s decision rightly realized that they
needed to justify the substance of the decision, because the deliber-
ative process in which NICE had engaged (and in which they were
engaging in the Commons debate) could not in itself be a sufficient
justification of the decision. They explicitly invoked substantive
standards to defend NICE’s decision. They argued, for example, that
the decision not to fund Relenza would not adversely affect the
basic life chances of any citizen, not even patients who are at high
risk of complications from influenza. They called for more research
on the effects of Relenza on high-risk patients, and suggested that if
there were evidence of Relenza’s benefit in reducing the serious sec-
ondary complications of influenza in such patients, then they would
support NHS funding. Their arguments, whether or not correct on
the merits, were entirely in order, and if correct they were also nec-
essary to justify their conclusion. That they were necessary cannot
readily be accommodated in a democratic theory that limits itself to
procedural considerations.

An obvious but no less important virtue of a theory that does
not limit itself to procedural principles is that, where necessary, it has
no problem with asserting that what the majority decides, even after
full deliberation, is wrong. Within a deliberative theory, one should
be able to condemn majority tyranny on substantive grounds: one
should be able to say that a majority acts wrongly if it violates basic
liberty by denying health care on grounds of race, gender, or poverty.
Or suppose that the majority, following perfectly deliberative proce-
dures, decides to institute a practice of compulsory organ donation.
On a purely procedural conception of deliberative democracy, this
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law would be justified. If a deliberative theory includes substantive
principles such as basic liberty that protect bodily integrity, demo-
crats would be able to object to such a law, without abandoning their
commitment to deliberative democracy.

Democrats of course may be mistaken when they assert
claims based on substantive principles, either because they draw in-
correct implications from a correct principle or because they rely on
an indefensible principle. Perhaps compulsory organ donation does
not violate basic liberty, or perhaps this particular principle of basic
liberty is flawed. Our argument for including substantive principles—
based on reciprocity—not only allows for both kinds of mistakes, but
also incorporates into the theory itself the insight that democratic
theorists and citizens may be mistaken about both procedural and
substantive principles. Deliberation explicitly deals with the likeli-
hood of mistaken views about principles and their implications, by
considering the principles of a theory to be provisional, and therefore
subject to ongoing deliberation. To point out the possibility of being
mistaken about substantive principles is therefore not an argument
against including such principles within a deliberative democratic
theory.

The conclusions of purely procedural theories sometimes
converge with the claims of the substantive standards that reciproc-
ity requires. For example, a procedural theory of democracy may say
that racial discrimination in voting is not justified because it ex-
cludes a class of human beings from citizenship, and this violates the
procedural requirements of democracy, which demand the enfran-
chisement of all adult persons. This procedural reason is fine as far as
it goes. But it does not go far enough in establishing why such dis-
crimination is not justified. Democratic theorists should be able to
object that racial discrimination (for example, in the provision of
health care by a for-profit health maintenance organization) is not
justified even if democratic citizenship or no other process values are
at stake. Majority tyranny is objectionable on substantive, not only
procedural, grounds.

Moreover, this kind of objection should be capable of being
made from within a deliberative democratic theory. After all, democ-
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racy has never meant merely majority rule. Denying basic liberties
and opportunities by racially discriminatory policies is either the
result of state action or can be remedied by state action, and any
such action or inaction requires a justification that could reason-
ably be accepted by those whose liberties and opportunities are de-
nied. This is a direct implication of the basic requirement of reci-
procity. The requirement to give such a justification—to invoke
substantive principles in the public forum to justify a mutually
binding law or policy—is therefore not an incidental feature of de-
liberative democracy. The substantive principles are integral to the
deliberative process itself.

To say that the principles are integral to the process is not to
deny that they may be justifiable outside of that process. Like any
theorist of justice (or citizen making a claim about justice), deliber-
ative democrats may put forward principles for consideration which
they regard as justifiable—and which indeed may be correct, but
simply not yet justified as laws. Deliberative theorists try to justify
their substantive principles in a number of familiar ways, some just
like those used by any theorist. In Democracy and Disagreement, we
justify substantive principles such as basic liberty, first and foremost,
on their own terms—by identifying core values, convictions, and
paradigmatic cases where no one would reasonably deny that they
were violated (for example, discrimination on grounds of race).
Then by analogy and other forms of reasoning, we try to thicken
and extend the principles to apply to more controversial cases. This
is also how much of actual political deliberation proceeds.

Certainly, these substantive principles might be rejected,
and perhaps even reasonably rejected, in a deliberative process that
satisfies the procedural conditions of deliberative democracy. But a
precisely parallel argument can be made about procedural principles.
Procedural principles may also be rejected by a deliberative democ-
racy (and so may a purely procedural conception of deliberative
democracy). Pure proceduralists do not have access to some moral
basis, which our conception lacks, on which to claim that the proce-
dural constraints that they recommend for a constitutional delibera-
tive democracy are correct or authoritative.
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Some critics who object to including substantive principles
in a deliberative democratic theory are themselves not pure proce-
duralists with respect to justice. They agree that justice requires the
protection of basic liberties and opportunities, including perhaps
even access to adequate health care. But they still insist that the
subject matter of democratic theories should be kept distinct from
questions of distributive justice. They are pure proceduralists with
respect to democracy, but not justice. Democracy, they imply, is
supposed to tell us how to decide when we do not agree on what is
just; we should not confuse matters by combining principles of jus-
tice with the procedures for deciding disputes about those
principles.

This argument is not so much substantive as it is defini-
tional: democracy (including deliberative democracy) means fair
procedures, not right outcomes. The critics cannot rely on ordinary
usage, or the history of modern democratic theory, because repre-
sentative democracy has rarely been characterized as exclusively
procedural. Ordinary usage of a concept as complex as democracy is
enormously varied, as are the conceptions of democracy found in
modern democratic theory. And democratic practice itself is full of
debates about substantive principles. Why then strain so hard to ex-
clude them from the definition of democracy?

The reason cannot be that democratic theory is somehow
internally inconsistent if it contains substantive as well as procedural
principles. To be sure, the more principles a theory contains, the
more likely there are to be conflicts among them. And including
both substantive and procedural principles certainly increases the
potential for conflict. But democratic politics itself is rife with con-
flict among principles, and a democratic theory that tries to insulate
itself from that conflict by limiting the range of principles it includes
is likely to be less relevant for recognizing and resolving the disagree-
ments that democracies typically confront. When the disagreements
mix substantive and procedural values as so many do in actual demo-
cratic practice, theorists who artificially segregate substance and
procedure in separate theories of justice and democracy are prone to
distort the role of both.
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Some pure proceduralists may wish to keep out substantive
principles because they are contestable, and democracy is supposed
to be a means of resolving disagreement among contestable princi-
ples such as basic liberty. But the content of principles that are more
procedural, such as majority rule or public accountability, is also
contestable. A purely procedural theory does not avoid fundamental
disagreement: conflicts among procedural principles are no less se-
vere than those among substantive principles. For example, in the
debate in Commons about NICE’s decision to deny coverage for
beta interferon, the MP from North Wiltshire implicitly raised a
basic procedural question—to what extent does democratic control
require local autonomy—when he argued that his constituents
should have access to the drug. He objected that—because of the
relative autonomy of regions—some citizens in other parts of the
country could get beta interferon from the NHS, whereas his con-
stituents could not. This is “a terrible tragedy for constituents such
as mine, who could be prescribed beta interferon if they lived in
Bath or Oxford, but not in Wiltshire.”8

The political debates over health-care rationing that are oc-
curring not only in the United Kingdom but also in almost every
contemporary democracy clearly reveal the need to consider both
procedures and outcomes in judging democratic justice. At stake are
both the conditions under which these decisions are made and their
content. Do the decision-making bodies bring together representa-
tives of all the people who are most affected by the decisions? Are
the representatives accountable to all their constituents? These pro-
cedural questions cannot be answered in the context of these debates
without also asking: to what extent is the substance of the decisions
justifiable to all the people who are bound by them? To exclude sub-
stantive criteria—such as liberty and opportunity—that judge the
justice of decisions would be morally arbitrary and incomplete ac-
cording to deliberative democracy’s own premise of reciprocity. (To
exclude substantive criteria would also be morally arbitrary and in-
complete according to other premises that are often identified as
fundamental to deliberative democracy, such as free and equal per-
sonhood or mutual respect.)
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To affirm that a democratic theory should include substan-
tive principles does not of course commit one to any particular set of
principles. In Democracy and Disagreement, we propose a set of prin-
ciples that are both substantive and procedural, and present argu-
ments for their inclusion as part of the constitution of a deliberative
democracy.9 The arguments we present are intended to be part of
a deliberative process itself, and in fact include fragments from ac-
tual deliberations. For example, we argue that laws or policies that
deprive individuals of the basic opportunities necessary for making
choices among good lives cannot be mutually justified as a principle
of reciprocity requires. The basic opportunities typically include ad-
equate health care, education, security, work, and income, and are
necessary for living a decent life and having the ability to make
choices among good lives. We therefore would include a principle
of basic opportunity as part of any adequate theory of delibera-
tive democracy.

Critics who object that this principle is not mutually justifi-
able or that other principles of equality are more mutually justifiable
are effectively accepting the idea that democratic theory should in-
clude substantive principles. Even while challenging the content of
the principles, these critics are nevertheless accepting the view that
the terms of the argument should be reciprocal. Such challenges are
welcomed by the terms of the theory itself, which asks for reasons
that can be publicly assessed by all those who will be bound by
them.10 This kind of challenge can then become part of the contin-
uing deliberative process. The reason that such a challenge fits
within the terms of a deliberative theory itself is that the principles
of the theory per se have a morally and politically provisional status.

Why the Principles Should Be Morally Provisional

How is it possible for a theory to propose substantive principles to as-
sess laws while regarding citizens as the final moral judges of the laws
they make? The key to deliberative democracy’s answer lies in the
provisional status of its principles.11 The principles of deliberative
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democracy have a different status in deliberative democratic theory
than they do in most other political theories. They are morally and
politically provisional in ways that leave them more open to chal-
lenge, and therefore more amenable to democratic discretion. The
moral basis of the provisional status of deliberative principles arises
from the value of reciprocity. Giving reasons that others could rea-
sonably accept implies accepting reasons that others give in this
same spirit. At least for a certain range of views that they oppose, cit-
izens should acknowledge the possibility that the rejected view may
be shown to be correct in the future.12 This acknowledgment has im-
plications not only for the way citizens should treat their opponents
but also for the way they regard their own views.

The process of mutual reason-giving further implies that
each of the participants involved should take seriously new evi-
dence and arguments, new interpretations of old evidence and argu-
ments, including moral reasons offered by those who oppose their
decisions, and reasons they may have rejected in the past. “Taking
seriously” means not only cultivating personal dispositions (such as
open-mindedness and mutual respect) but also promoting institu-
tional changes (such as open forums and sunset provisions) that
encourage reconsideration of laws and their justifications. One im-
plication is that citizens and their accountable representatives
should continue to test their own political views, seeking forums in
which their views can be challenged, and keeping open the possibil-
ity of their revision or even rejection.

Deliberative democracy thus expresses a dynamic concep-
tion of political justification, in which provisionality—openness to
change over time—is an essential feature of any justifiable princi-
ples. Provisionality takes two general forms. The principles are
morally provisional in the sense that they are subject to change
through further moral argument; and they are politically provisional
in the sense that they are subject to change through further political
argument.

Morally provisional principles are presented as claims that
can be challenged and changed over time in response to new philo-
sophical insights or empirical evidence, or new interpretations of
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both the insights and the evidence. They are justified only when
they are so presented. Many theories endorse something like this
general outlook—for example, by adopting some form of fallibilism,
or more simply by expressing general approval of moral and intellec-
tual open-mindedness. But the provisional stance that deliberative
democracy takes toward its own claims is distinctive in being integral
to the theory. Deliberative democracy supports the means for funda-
mental change in the content of the theory itself. Deliberative
democracy subjects its own principles, as well as other moral prin-
ciples, to critical scrutiny over time. If as a consequence of such
scrutiny, its fundamental principles substantially change—say, from a
more egalitarian to a more libertarian orientation (or vice versa)—
the theory is appropriately seen as undergoing revision rather than
rejection.

Not all principles can be challenged at the same time from
within a deliberative democratic theory, but any single principle (or
even several principles) may be challenged at a particular time by
other principles in the theory. Citizens and accountable officials can
revise one principle in a sequential process in which the other prin-
ciples are held constant. They can alter their understanding of all
the principles by applying them in a different context or at a differ-
ent time. For example, when the NICE board decided against fund-
ing Relenza, it implicitly made the provisional status of its decision
clear by limiting its decision to a single influenza season. NICE also
recommended that additional trials be conducted and further data
be obtained, so that its decision could be reassessed in the next in-
fluenza season. Particular attention should be paid, the Board said,
to finding out whether Relenza has positive effects on reducing seri-
ous secondary complications of influenza in high-risk patients. The
moral basis for a decision against funding Relenza—the claim that
the use of Relenza does not significantly affect anyone’s basic oppor-
tunity in life—would no longer be defensible if evidence came to
light showing that Relenza could significantly reduce serious com-
plications of influenza in high-risk patients. In this way, both the
process and the substance of the decision kept open the possibility
of revising the recommendation in the future.
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The possibility of revision applies not only to substantive
principles but also to a principled defense of the practice of delibera-
tion itself. This is why it is misleading to claim that substantive prin-
ciples should have no place in the theory on grounds that they are
merely philosophical proposals. Substantive principles are no more
or less provisional—and no more or less philosophical proposals—
than the case for deliberation itself. It is as possible to question,
from within deliberative theory, whether deliberation is justifiable—
and what it entails—as it is to question whether basic liberty is
justifiable—and what it entails.

Consider the deliberation in Commons about whether
NICE itself—also a deliberative forum—is the justifiable way to
make health-care decisions. This part of the debate began when sev-
eral MPs objected that letting NICE make recommendations is “to
shield the Government from the very difficult decisions that have to
be taken.” Should NICE recommend beta interferon, which costs
about £10,000 per patient per year and has been judged “marginally
effective”? (It treats incurable multiple sclerosis “by reducing the
exacerbation rate in patients who have relapsing-remitting disease
without important disability.”13) Should NICE recommend the new
taxane drugs for chemotherapy, which do not cure but, as one MP
put it, “can add years to life at a cost of about £10,000 per year”? If
NICE recommends against prescribing expensive new drugs that
can provide some health-care benefits to patients, will it thereby be
shielding the Government from pressure to increase the total NHS
budget? If NICE recommends in favor of the NHS prescribing these
drugs, will it thereby be forcing NHS not to fund some other exist-
ing and highly valuable treatments (or pressuring the Government
to increase funding for the NHS)? The answer to these substantive
questions thus depends on taking a position on what the process
should be.

Not even the deliberative principle that calls for giving
moral reasons in politics is beyond reasonable disagreement. Some
critics of deliberation argue that bargaining is not only more common
but also preferable as a way of resolving moral disagreements in poli-
tics. The claim that self-interested (or group-interested) bargaining
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processes are better than deliberative ones relies on the premise that
interest-based politics is more morally desirable and mutually justifi-
able than a deliberative politics. Whether political bargaining satis-
fies reciprocity (or any other moral standards) depends in part on the
actual consequences of political bargaining in a particular social con-
text. If those consequences can be shown to be mutually justifiable to
the people who are bound by them, or at least more mutually justifi-
able than the consequences of deliberative processes, then to this
extent substituting bargaining for deliberation would satisfy the fun-
damental aim of deliberative democracy. At least one claim that de-
liberative democrats often make about the general superiority of
deliberation over bargaining would need to be revised—but revised
in order to satisfy the demands of deliberative theory itself.

In any actual political context, a general defense of bargain-
ing is not likely to be plausible. The main problem with bargaining
as a general substitute for deliberation is that it accepts the current
distribution of resources and power as a baseline, the place to begin
the negotiations. On the face of it, this is not the best site for a
moral defense of democratic procedures or outcomes.14 It is signifi-
cant that no one defending NICE’s rejection of Relenza attempted
to justify the decision as the outcome of bargaining. Nor did anyone
in Commons suggest that bargaining should play any role in the pro-
cess, as they might propose for a labor-management dispute, or a
controversy about tax policy.

Is there no limit to what deliberative democrats can treat as
provisional? They can encourage reinterpretations of the meaning
and implications of deliberative principles, even the guiding princi-
ple of reciprocity, but they cannot accommodate the wholesale re-
jection of the moral justification required not only by reciprocity
but many other morally based democratic theories. Deliberative
democrats can welcome criticism of any of their principles, includ-
ing reciprocity, but they cannot accept a general rejection of the re-
quirement that binding political decisions must be justified by moral
reasons. The refusal to give up that requirement is not peculiar to
deliberative democracy. To reject the idea of moral reasoning in pol-
itics tout court is to abandon not only deliberative democracy, but
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also any form of democracy that would claim that its laws are justi-
fied to the citizens who are bound by them. Although critics of de-
liberative democracy sometimes write as if they reject moral reason-
ing in politics, they rarely face up to what such a rejection would
entail, either in practice or in theory.

What such rejection would mean—even in a partial form in
a particular case—can be illustrated by imagining what would have
happened if NICE had made its decision about Relenza on the basis of
considerations of bargaining power. The single most powerful agent in
this case, the one that stood to gain the most from NICE’s decision,
was Relenza’s manufacturer and distributor, the Glaxo-Wellcome
pharmaceutical company. When Glaxo executives learned of the pos-
sibility that NICE might recommend against NHS funding of Re-
lenza, they threatened to abandon Glaxo’s operations in the United
Kingdom. They also said they would encourage other pharmaceutical
companies to boycott the British economy. As it turned out, NICE
stood its ground and Glaxo backed down from its threat. Deliberation
and justice coincided in this case, and both prevailed. That would not
have been the outcome, given the baseline distribution of power, had
NICE sought only to bargain.

Deliberative democrats thus reject—and not just provi-
sionally—any theory that denies the need for moral justification,
and therefore also any theory that bases politics only on power. De-
liberative democrats are committed—and not just provisionally—
to mutually justifiable ways of judging the distribution of power.
Deliberative democracy accepts the provisionality of its principles
but rejects the provisionality of moral reasoning itself as a way of
assessing politics. Theorists who claim that politics is only about
power must reject far more than the moral terms and the adjudica-
tive means of deliberative democracy. They must also reject criti-
cism of any current distribution of power, however unjust it may be.
Or if they criticize it, they must do so in terms that—on their own
view—the persons who would be constrained by the power have no
moral reason to accept. If they decline to search for political prin-
ciples and practices that can be mutually justified, who should lis-
ten to them? Certainly no one who is motivated to find fair terms of
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social cooperation. Their audience can be only people who have
themselves already given up on finding mutually defensible reasons.
Those who would renounce reciprocal reasons are therefore trying
either to persuade the already converted or to reach the unreason-
able. In the first case their audience has no need, and in the second
case no reason, to listen.15

Why the Principles Should Be Politically Provisional

We are now in a better position to address the second objection
against including substantive principles in deliberative demo-
cratic theory—that their inclusion usurps the political authority of
democratic citizens. A democratic theory that includes substan-
tive principles can declare that a law citizens make is unjust, how-
ever correct the procedures by which they make it. It is no comfort
to the defender of the authority of citizens to be told that the sub-
stantive principles are morally provisional. Even morally provi-
sional principles—if they are the most theoretically justifiable at
the time—carry the implication that they should be politically
enacted. Acting on this implication denies democratic citizens the
authority to determine through a deliberative process what should
be politically enacted and why. To respond to this objection, de-
liberative democracy relies on the second kind of conditional
status—political provisionality.

Political provisionality means that deliberative principles
and the laws they justify must not only be subject to actual delibera-
tion at some time, but also be open to actual reconsideration and
revision at a future time. Like the rationale for treating principles as
morally provisional, the justification for regarding principles as po-
litically provisional rests on the value of reciprocity. From the per-
spective of reciprocity, persons should be treated not merely as
objects of legislation or as passive subjects to be ruled. They should
be treated as political agents who take part in governance, directly
or through their accountable representatives, by presenting and re-
sponding to reasons that would justify the laws under which they
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must live together. We showed earlier (in “Why Reciprocity Re-
quires Deliberation,” above) why reciprocity requires actual, not
merely hypothetical, deliberation. Because deliberative principles
must be justified in an actual deliberative process in which citizens
or their accountable representatives take part, the political author-
ity of democratic citizens is to a significant degree respected.

But it still may be objected that once a principle or law is
justified in this process, it acts as a constraint on other new laws that
citizens may wish to make. Because the body of citizens and their
representatives who deliberate about the new laws is never exactly
the same as that which enacted the old laws, the democratic author-
ity of citizens at any particular time is held hostage to principles jus-
tified at a previous time. Providing such constraints is of course what
constitutions are supposed to do, and that may be why some deliber-
ative democrats are wary about regarding their principles as part of a
constitution. But if all the principles of deliberative democracy are
seen as provisional in the sense of being open to revision over time,
these constitutional constraints that embody substantive principles
such as basic liberty and opportunity are not so threatening to the
political authority of citizens.

Deliberative democrats do not favor continual deliberation,
but they are committed not only to deliberation about laws at some
time but also to the possibility of actually reconsidering them in the
future. The extent to which any law is subject to actual reconsidera-
tion should depend on the strength of the available moral reasons
and empirical evidence (and any other morally relevant considera-
tions) supporting it, which often change over time. In the case of
Relenza, part of the reason that NICE’s decision was justified is that
it called for review after a year’s time, an appropriate interval in
light of the significant changes that may occur over the course of
even a single flu season. A decision by any official body not to fund
Relenza even if otherwise well supported would not be justified
without its providing for the possibility of continuing deliberation
in the future. To be sure, at some point a decision is reached, as it
was in this case, and it is justifiably enforced. But deliberative theory
emphasizes, more than other democratic theories, what happens
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before the decision and—even more to the point of provisionality—
what happens after.

Political provisionality thus goes further than its moral
counterpart. It implies that principles should be open to challenge
over time in an actual political process that not only permits but
encourages revision. Even when a law is rightly enacted today, the
practices and institutions of deliberative democracy should ensure
that it is subject to the regular reconsideration that is necessary to
its justification over time. Deliberative democrats should therefore
be especially suspicious of practices that routinely defer to the “in-
tent of the framers” or that make constitutional amendments almost
impossible even when the inherited reasons for supporting the
laws in question are no longer compelling. Deliberative democrats
should be favorably disposed toward practices that attach sunset
provisions to everyday laws and procedures, and require administra-
tors to issue periodic “impact statements” describing the effects
of these laws and the regulations that enforce them. We noted ear-
lier that the moral justification for NICE’s decision against funding
Relenza—the claim that the use of Relenza does not significantly af-
fect anyone’s basic opportunity in life—depends in part on evidence
that the drug does not significantly reduce complications in high-
risk patients. In its deliberations, NICE demonstrated its respect for
political provisionality by taking specific institutional measures:
limiting their decision to one flu season, providing for continuing
review, and recommending further research.

The objection that the presence of substantive principles in
a deliberative theory preempts democratic authority, it should now
be clear, proves either too much or too little. It proves too much if
the mere inclusion of substantive principles is taken to imply that
these principles must therefore be politically binding on citizens.
This objection would apply equally to the inclusion of procedural
principles, which may be no less reasonably contestable than sub-
stantive principles. If the objection were accepted, it would require
democratic theory to exclude all reasonably contestable principles,
procedural as well as substantive. The objection proves too little if
the complaint is only against making provisional judgments (how-
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ever substantive) that challenge laws enacted by proper procedural
methods. Even the critics of deliberative democratic theory could
hardly fault it for rendering provisional judgments of this kind. If po-
litical theory were disbarred from offering such judgments, it would
have little relevance to the democratic politics it purports to criticize.

When Moral and Political Judgments Conflict

Ideally, the moral and political judgments that deliberative democ-
racy renders coincide. What deliberative politics decides will sat-
isfy deliberative morality. Indeed, this happy conjunction occurs
more often than is usually assumed. In the case of NICE, the deci-
sion against funding Relenza, made in a process that was more de-
liberative than that in which such decisions were made in the past,
seems to be morally justified (at least provisionally). The most reli-
able studies, as reported by NICE, show that the only benefit of
Relenza is a one-day reduction of influenza symptoms in the me-
dian patient at a direct financial cost to the public of as much as
£10 million annually. NICE also took into account the cost of the
expected increase in visits to doctors by typical influenza patients
(most of whom are otherwise healthy), and the risk that the in-
crease would overload the health-care system for a very minor
health benefit. Furthermore, NICE found no evidence that Relenza
reduces any of the serious, life-threatening effects of influenza on
high-risk patients.

Nevertheless, there were some critics who raised reason-
able moral objections to NICE’s decision. In the Commons
debate, the physician-MP mentioned earlier complained that the
decision not to cover Relenza discriminated against poor people.
“When we talk about rationing of NHS treatments, we aren’t say-
ing no one in the UK has them. What we are saying is that they
aren’t available to poor people. The rich and those who can afford
it can get these treatments privately.” The money saved for all pa-
tients would be at the expense of the poor because more affluent
citizens could obtain Relenza by means of postcode prescribing.

D E L I B E R AT I V E  D E M O C R A C Y  B E Y O N D  P R O C E S S

119



The decision by NICE against funding Relenza would therefore at
least appear to be sacrificing the welfare of some poorer citizens in
order to save taxpayer money.

Whatever the merits of this MP’s criticism, all parties to the
dispute over Relenza should be able to agree that he has raised a se-
rious moral question about a decision that was reached by a politi-
cally justifiable (deliberative) process. Even if, under current condi-
tions, the NHS cannot do anything about this differential access to
drugs such as Relenza, defenders of the decision (and other similarly
hard choices) should be prepared to acknowledge the moral costs
inherent in a situation in which rich people tend to live in richer
districts that provide better health care and can also buy any health-
care treatment on the market while poor people are completely
dependent on the NHS for funding those treatments that may be
cost-effective for society as a whole.

In this case there was some reasonable disagreement about
whether the political judgment conformed to the moral judgment,
but in many other cases there may be no doubt that the (proce-
durally correct) political judgment conflicts with the (carefully con-
sidered) moral judgment. A deliberative process that deliberative
democrats recommend may yield an outcome that runs contrary to
one or more of the substantive principles of justice that deliberative
democrats also wish to defend. This kind of conflict does not seem
to be a serious problem for a purely substantive theory, which simply
declares the outcome of the process unjust. Similarly, a purely pro-
cedural theory faces no serious problem here either; it declares the
outcome just, so long as the procedures were proper. But, as we have
seen, a deliberative democratic theory should include both proce-
dural and substantive principles, because the pure approaches at
best neglect and at worst deny the moral complexity of democratic
politics. A democratic theory that recognizes what is morally at
stake in political decision-making must contain principles that are
both substantive and procedural. Moreover, as we have also seen,
the basic premise of deliberative democratic theory—reciprocity
that calls for mutual justification among free and equal persons—
supports both substantive and procedural principles.
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Thus, compared to the purer theories, deliberative democ-
racy more fully faces up to the potential conflicts between moral and
political deliberation. It does not provide a simple resolution, but in-
stead relies on deliberation itself to deal with the conflicts as they
arise. But then the question persists: how can deliberative demo-
crats affirm substantive conclusions about politics and still support
the value of actual deliberation, which may or may not produce
those same conclusions? Political philosophers, including delibera-
tive democrats like us, reach substantive conclusions (including con-
clusions about what procedures are most justifiable) without engag-
ing in any actual political deliberation. This seems to fly in the face
of the commitment to actual rather than hypothetical adjudication
of political disagreements.

Some critics pose this problem as a paradox of deliberative
democracy.16 They argue that if, on the one hand, they accept the ar-
guments and conclusions of a substantive deliberative theory (such
as the one we present in Democracy and Disagreement), they need not
bother calling for actual political deliberation. The substantive the-
ory provides all the reasons anyone who accepts it needs for making
sound political judgments, and without the aid of any actual deliber-
ation. If, on the other hand, critics reject the arguments and conclu-
sions of the substantive theory, then they should also reject the
deliberation that it recommends. Either way, deliberative theory that
includes substantive principles seems to eliminate the need for the
practice of deliberation.

As our earlier discussion of moral and political provisional-
ity should indicate, this objection does not express a genuine para-
dox. The procedural and substantive principles (even the political
conclusions) that deliberative democrats defend do not preempt ac-
tual deliberation. According to the very terms of the theory, the
(substantive and procedural) principles and conclusions need to be
subjected to the rigors of actual deliberation over time; that is part
of what it means to treat them as politically provisional. (Moral pro-
visionality also benefits indirectly from political provisionality, be-
cause individuals thinking in the privacy of their own homes or of-
fices often draw on ideas, arguments, and perspectives—or respond
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to challenges—that public deliberations bring to their attention.)
Deliberative democrats offer their principles and conclusions not as
authoritative philosophical constraints on democratic politics but as
provisional contributions to democratic deliberation.

The conclusions that deliberative democrats reach about
substantive and procedural principles should be understood as nor-
mative hypotheses about political morality. Given certain assump-
tions about reciprocity, for example, certain principles are the most
mutually justifiable. The hypotheses are normative because simply
showing that some people, even a majority, in fact reject the princi-
ples or their policy implications does not refute them. Restricting
coverage for experimental drugs to only those who are willing to
participate in random clinical trials, for example, may be the best
policy even if a majority rejects it.

But the principles and policies recommended by deliberative
theorists are still hypotheses, because they may be refuted or refined
by showing that there are better arguments for competing principles
or conclusions in the same context. And they are hypotheses about
political morality—not morality in general—because their confirma-
tion, refutation, or revision calls for public deliberation in the demo-
cratic process. Whether a normative hypothesis is confirmed, re-
futed, or refined, this kind of criticism can succeed only by subjecting
rival arguments to the rigors of actual deliberation. Deliberative the-
orists should of course take into account the imperfections from
which any such process suffers in practice. But so should they take
account of the imperfections in their own process of reasoning, less
obvious though these imperfections may be (to them if not to other
theorists).

The problem of the conflict between moral and political
judgment is misconceived if it is understood as requiring a choice in
general or in advance between substantive and procedural princi-
ples. Both kinds of principles are subject to deliberation and are
equally provisional in the way we have described. The choice be-
tween substantive and procedural principles—when they conflict—
is similarly subject to deliberation and should accordingly be re-
garded as provisional. Neither substantive nor procedural principles
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have priority, even though citizens sometimes justifiably choose one
over the other at some particular time.

In the debate about NICE in Commons, both the critics
and the defenders appealed to both substantive and procedural prin-
ciples. They addressed the justice of the decision (does it violate
equal opportunity by hurting poor people?), and the process (does it
insulate the government from demands to increase expenditures for
health care?). Even while agreeing that the process was better than
in the past, some critics challenged the substance of the decision.
And even while agreeing that the substance of the decision was cor-
rect, some critics questioned the process. Some criticized, and some
defended, both substance and process. But no one tried to argue that
as a general rule one had priority over the other, or that the dis-
agreement should be resolved by deciding once and for all whether
substantive or procedural principles should prevail. In this respect
the debate in Commons illustrated the nature of public deliberation
in many of the best democratic forums. The debate also captured
the moral complexity of democratic politics far better than do theo-
ries that seek to resolve the conflict of substance and procedure by
excluding one or the other, or declaring one, rather than the other,
trump.

Deliberative democratic theory can and should go beyond
process. It can consistently incorporate both substantive and proce-
dural principles. It should go beyond process for the many reasons
that we have suggested, but above all because its core principle—
reciprocity—requires substantive as well as procedural principles.
Reciprocity is widely accepted as a core principle of democracy, but
even those democrats who do not emphasize this principle argue
from ideals such as free and equal personhood, mutual respect or
avoidance of majority tyranny, which like reciprocity require both
substantive and procedural principles if they are to justify the laws
that democracies adopt.

Deliberative democratic theory is better prepared to deal
with the range of moral and political challenges of a robust demo-
cratic politics if it includes both substantive and procedural princi-
ples. It is well equipped to cope with the conflict between substantive
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and procedural principles because its principles are to varying degrees
morally and politically provisional. Deliberative democratic theory
can avoid usurping the moral or political authority of democratic
citizens—and yet still make substantive judgments about the laws
they enact—because it claims neither more, nor less, than provi-
sional status for the principles it defends.
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4�

Why Deliberative Democracy Is Different

In modern pluralist societies, political disagreement often reflects
moral disagreement, as citizens with conflicting perspectives on fun-
damental values debate the laws that govern their public life. Any
satisfactory theory of democracy must provide ways of dealing with
this moral disagreement. A fundamental problem confronting all
democratic theorists is to find morally justifiable ways of making
binding collective decisions in the face of continuing moral conflict.

The solutions that most theorists propose make the problem
seem more tractable than it is. Because their solutions require the re-
jection of rival theories, they discount much of the disagreement that
gives rise to the problem in the first place. But if, as is the case in plu-
ralist societies and in current theoretical literature, no single theory
can reasonably claim to be morally sovereign, the most difficult part of
the problem persists: how to deal with the moral conflict that these
competing theoretical perspectives express. Furthermore, the problem
is not only that the theories conflict with one another but also that
fundamental disagreements arise even within a single theory.

We argue that a deliberative theory of democracy provides
a different—and better—approach to this problem because it leaves
open the possibility that the moral values expressed by a wide range
of theories may be justifiable. On our view, a deliberative theory
contains a set of principles that prescribe fair terms of cooperation.



Its fundamental principle is that citizens owe one another justifica-
tions for the laws they collectively impose on one another. The the-
ory is deliberative because the terms of cooperation that it recom-
mends are conceived as reasons that citizens or their accountable
representatives give to one another in an ongoing process of mutual
justification. Because the range of acceptable reasons is wider than
that in most other theories, the principles of deliberative democracy
are (in specific ways we describe below) more open to revision than
those of most other theories.

To begin to show why deliberative democracy is different
from other theories, and how it can more readily accommodate moral
conflict, we need to distinguish between first- and second-order theo-
ries of democracy.1 First-order theories seek to resolve moral dis-
agreement by rejecting alternative theories or principles with which
they conflict. They measure their success by whether they resolve
the conflict consistently on their own terms. Their aim is to be the
single theory that resolves moral disagreement. The familiar substan-
tive views—utilitarianism, libertarianism, liberal egalitarianism, and
communitarianism—are first-order theories in this sense. Each theory
individually claims to resolve moral conflict, or at least to provide a
basis for resolving moral conflict. Each does so in ways that require re-
jecting those substantive principles of its rivals that conflict with its
own. But taken together they are manifestations of the problem of
moral disagreement, rather than resolutions of it.

Second-order theories deal with moral disagreement by ac-
commodating first-order theories that conflict with one another.
They measure their success by the extent to which they can justify
both their proposed resolutions and the moral disagreements that
remain, to all who must live with them. They are called second-
order because they are about other theories, in the sense that they
refer to first-order principles without affirming or denying their ulti-
mate validity. They can be held consistently without rejecting any
of a wide range of moral principles expressed by first-order theories.
Many procedural theories of democracy usually present themselves
as second-order theories, because they purport to be neutral among
competing substantive theories. A majoritarian theory, for example,
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can justify utilitarian, egalitarian, or libertarian legislation, as long
as it is adopted by majority rule. But, as we shall indicate, this qual-
ity of neutrality is both undesirable and unattainable. For each pro-
cedural theory, taken individually, can produce results that are not
morally justifiable, and taken together, such theories reveal substan-
tive moral disagreements among themselves—for example, between
direct and representative, populist and Madisonian, or majoritarian
and constitutional theories.

Deliberative democracy is also a second-order theory, and
therefore (like some procedural theories) makes room for continu-
ing moral conflict that first-order theories seek to eliminate. But it
avoids the difficulties of procedural theories by explicitly acknowl-
edging the substantive conflicts underlying procedural theories, and
by explicitly affirming substantive principles in its own theory. A
full theory of deliberative democracy includes both substantive and
procedural principles, denies that either is morally neutral, and
judges both from a second-order perspective.

We present here, then, an argument for the distinctiveness
of deliberative democracy with a particular theory of that construct
in mind, one that we defend more fully in Democracy and Disagree-
ment.2 But regardless of whether this theory is accepted, the problem
that this theory addresses poses a challenge that all democratic the-
ories, whether deliberative or not, must confront. So far, none has
met the challenge adequately because, in the face of competing first-
order moralities, they only reiterate the conflicts that create the
problem.

Democratic Responses to Disagreement

In any modern pluralist society in which people are even moder-
ately free, there are persistent disagreements about the principles
that justify mutually binding laws and decisions. Utilitarians defend
maximizing social welfare, even while disagreeing among them-
selves about what it means and how it should be done. Should total
or average utility be maximized? Does counting each person as one

W H Y  D E L I B E R AT I V E  D E M O C R A C Y  I S  D I F F E R E N T

127



and none for more than one also require, permit, or preclude count-
ing each person’s moral ideals and views about how others should
live their lives? Should the common currency be pleasure, prefer-
ences, or some other unit of individual satisfaction?

Libertarians defend protecting every individual’s freedom
from interference, an aim that clearly conflicts with a general prin-
ciple of maximizing social welfare, but just as clearly this aim is
subject to conflicting interpretations among libertarians themselves.
Persons are inviolable; they are not social resources. They own them-
selves, and are responsible—and should be held responsible—for
their own actions and the consequences of their actions. But what
institutions, laws, and policies respect these foundational principles
of libertarianism? Libertarians themselves reasonably disagree about
questions such as these: to what extent should parents have control
over their children’s education, or to what extent should government
provide welfare for persons who may not be capable of providing for
themselves?

Libertarians unite, however, in the face of the claims of lib-
eral egalitarians. Most libertarians would agree that the distribution
of primary goods in a society need not correct for inequalities in
natural endowments, and they therefore reject liberal egalitarian
theories that require redistribution to achieve this end. Liberal egali-
tarians advocate a distribution of primary goods that does not depend
on the natural endowments of individuals (it should be “endowment-
insensitive”), but they still insist that the distribution reflect free
choices of individuals as much as possible (it should be “choice-
sensitive.”). Liberal egalitarians respect the capacity of individuals to
revise their ends rationally, consistent with principles of justice
that produce endowment-insensitive and choice-sensitive distribu-
tions. The foundational principles of liberal egalitarian theories are at
odds with the aim of both maximizing social welfare and protecting
every individual’s freedom from interference. Liberal egalitarians also
reasonably disagree among themselves about some important basic
moral issues, including the criteria for endowment-insensitivity and
choice-sensitivity, the priority of protecting liberties over securing op-
portunities, and the meaning of liberty and opportunity themselves.
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Communitarians also disagree among themselves, but most
are skeptical about distributional principles that are sensitive to what
individuals choose for themselves, whether those principles are utili-
tarian, libertarian, or liberal egalitarian. Such choice-sensitive princi-
ples, according to communitarians, presuppose a self that is separable
from its constitutive ends. Those constitutive ends are identified with
the conception of the good that prevails in a person’s community,
as reflected in language, religion, and other distinctive ways of life.
Communitarians therefore give priority to conceptions of the good
over conceptions of justice, at least those that are not grounded in a
distinctive conception of the good and therefore might weaken those
communal ways of life.

These theoretical disagreements are reflected in many politi-
cal disputes about public policies. To be sure, most people do not hold
the pure forms of these first-order theories, and many disagreements
do not explicitly take the form of arguments between first-order prin-
ciples. Moreover, many people hold combinations of first-order prin-
ciples from different moral theories. Nevertheless, political disputes
often express, in various ways, both theoretical disagreements and
deep conflicts among moral principles.

Deep moral differences surface in debates between de-
fenders and opponents of abortion, affirmative action, surrogate
parenthood, capital punishment, universal health care, public and
private school vouchers, unconditional and work-conditioned
welfare, and many other issues of public policy. No doubt some of
these disputes arise from misunderstandings, and some are moti-
vated by bad faith and political interests. But legitimate moral dif-
ferences often remain, differences that cannot be resolved without
rejecting the principles of some of the first-order moral theories
mentioned above. Yet no theorist has ever managed to find a way
of transcending the foundational disagreements that animate
many (even if not all) deep disagreements in democratic politics.
Insofar as these disagreements reflect differences among first-order
theories, or reasonable doubts that any single theory offers all the
relevant moral insights, they will not be resolvable by appeals to
any such theory.
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In the absence of a single theory or set of principles that can
resolve these disagreements, a first-order theorist who would apply
that theory in politics is faced with two alternatives: impose the the-
ory by authoritarian means, or submit the theory for democratic
decision. The first is of course not a democratic response at all. And
the second abandons any claim to be the sovereign standard for ad-
judicating moral conflict in politics. On this alternative, the theory
becomes one of many from which citizens may choose, and the pro-
cess by which they choose must become a central concern of the
theory. In this way first-order substantive theories that seek political
authority move toward procedural theories.

A significant attraction of proceduralism for democratic
theorists is that it has the potential to avoid the choice between the
stark alternatives that confront first-order substantive theories. Pro-
cedural theories do not have to claim to be capable of transcending
all fundamental moral disagreements. Instead, they can try to offer
a way of adjudicating the disagreements in actual politics, without
seeming to commit themselves to any particular substantive theory.

But procedural theories take two different approaches here.
The first is pure proceduralism, which in effect requires rejection of
some substantive theories, and therefore turns out to be a first-order
theory itself. Pure procedural theories compete with utilitarianism,
libertarianism, liberal egalitarianism, communitarianism, and other
first-order moral theories. They do not compete directly, by reject-
ing the first-order theories on moral grounds, but rather indirectly,
by rejecting their foundations or reasons. The pure procedural form
of majoritarianism, for example, presents majority rule as a founda-
tional moral principle that answers the question: on what grounds is
this law or public policy justified? Majoritarianism in this form an-
swers this question by substituting the principle of majority rule for
principles of utility, liberty, fair opportunity, or a community’s con-
ception of the good life as the moral foundation for justifying a deci-
sion, and it does so prior to any actual political decision-making.
A law or policy is justified for the reason and to the extent that it is
adopted by procedures stipulated by the theory.
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This kind of proceduralism suffers from the same deficiency
as other first-order theories. Because it would replace the justifica-
tions or reasons presented by some other first-order theories, it sim-
ply reproduces the substantive disagreement that created the prob-
lem of disagreement in the first place. Procedural democrats often
bring substantive principles in the back door by considering them
conditions of a fair democratic process. Procedural democrats try to
limit these substantive conditions to those necessary for making the
process democratic, such as free speech. But the line between what
is and is not necessary is difficult to draw without invoking moral
considerations, and in any case some principles, such as free exercise
of religion, that any adequate democratic theory must respect do not
fit within any plausible definition of necessary conditions. These
procedural theories turn out on closer inspection not to be purely
procedural in any significant sense that would avoid substantive
moral disagreement.

Some deliberative democrats may be regarded as pure pro-
ceduralists in this sense. The procedure that fully justifies all out-
comes is deliberation itself: any law enacted in a deliberative process
is justified. But like most other pure proceduralists, these delibera-
tive democrats build what are substantive values into the conditions
that define adequate deliberation. On our view, these values, includ-
ing the value of the practice of deliberation itself, should be made
explicit, and subject to deliberative challenge. We (along with some
other deliberative democrats) think it better not to characterize de-
liberative democracy as purely procedural.

The other procedural approach—call it conditional procedu-
ralism—is more modest than pure proceduralism. It does not seek to
replace substantive theories or their justifications. It is in this respect
a genuine second-order theory. It treats procedures as instrumental to
achieving substantive ends, such as stability, legitimacy, or other con-
ditions assumed to be necessary for maintaining democratic order in
the particular circumstances, but is not committed to any ends be-
yond these minimal conditions. A decision that conforms, for exam-
ple, to the principle of majority rule is justified, but only conditionally.
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This kind of proceduralism leaves open the possibility that the deci-
sion may be criticized as unjust because it violates substantive moral
principles (a critic might argue, for example, that the injustice of the
decision is weightier than whatever gain in legitimacy the decision
might realize). The difficulty with conditional proceduralism is that it
lacks the theoretical resources to take advantage of the possibility
that it leaves open: it cannot itself support the criticism that a major-
ity decision is unjust. What it lacks is any substantive first-order prin-
ciples that would ground criticisms of the outcomes of the procedures
it prescribes.

Thus both substantive and procedural responses to the prob-
lem of moral disagreement suffer from serious defects. Both fail to
come to grips with the problem, either by simply reproducing the
disagreement as a first-order conflict, or by resolving the disagree-
ment in a way that violates some important first-order principles.
These failures suggest that what is needed is a second-order theory
(so that it does not directly reject substantive or pure procedural
theories), but one with some substantive content (so that unlike
conditional proceduralism it has the capacity to criticize procedu-
rally correct outcomes). Our conception of deliberative democracy
precisely meets this need: it is a second-order theory with substantive
principles.

How is it possible for a theory to include substantive princi-
ples and procedural principles while still accommodating a wide range
of first-order principles? The key to the answer is that the principles in
a theory of deliberative democracy, whether substantive or proce-
dural, have a different status from that of principles in other theories.
Deliberative democracy does not seek a foundational principle or set
of principles that, in advance of actual political activity, determines
whether a procedure or law is justified. Instead, it adopts a dynamic
conception of political justification, in which change over time is an
essential feature of justifiable principles. The principles of deliberative
democracy are distinctive in two significant respects: they are morally
provisional (subject to change through further moral argument); and
they are politically provisional (subject to change through further
political argument).
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Principles of Deliberative Democracy

The principles of deliberative democracy that we propose in Democ-
racy and Disagreement (and that we believe best capture the spirit of
any adequate deliberative theory) express in various forms the idea
of reciprocity. The deliberative principles that flow from reciprocity
provide both conditions and content for justifying laws and policies
in a democracy. Reciprocity, publicity, and accountability are the
chief standards regulating the conditions of deliberation. Basic lib-
erty, basic opportunity, and fair opportunity are key components of
the content of deliberation.

The basic premise of reciprocity is that citizens owe one an-
other justifications for the institutions, laws, and public policies that
collectively bind them. Reciprocity suggests the aim of seeking
agreement on the basis of principles that can be justified to others
who also share the aim of reaching reasonable agreement. Some
first-order moralities implicitly accept reciprocity, but most do not
give it the central role that deliberative democracy does. Delibera-
tive democracy takes reciprocity more seriously than do other theo-
ries of democracy, and makes it the core of its democratic principles
and practice.

Reciprocity is not foundational in deliberative democracy
in the way in which first principles such as utility or liberty are foun-
dational in first-order theories. Reciprocity is not a principle from
which justice is derived, but rather one that governs the ongoing
process by which the conditions and content of justice are deter-
mined in specific cases. It may be helpful to think of the process
as analogous to a feature of scientific inquiry. Reciprocity is to jus-
tice in political ethics what replication is to truth in science. A find-
ing of truth in science requires replicability, which calls for public
demonstration. A finding of justice in political ethics requires reci-
procity, which calls for public deliberation. Deliberation is not suffi-
cient to establish justice, but deliberation at some point in history is
necessary. Just as repeated replication is unnecessary once the truth
of a finding (such as the law of gravity) has been amply confirmed,
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so repeated deliberation is unnecessary once a precept of justice
(such as equal protection) has been extensively deliberated.

Guided by reciprocity and its fellow principles, the practice
of deliberation is an ongoing activity of mutual reason-giving, punc-
tuated by collectively binding decisions. It is a process of seeking, not
just any reasons, but mutually justifiable reasons, and reaching a mu-
tually binding decision on the basis of those reasons. It is therefore
more than discussion, and it is substantive as well as procedural.
Among the substantive reasons that citizens or their representatives
consider in this process are some of those expressed in first-order
moral theories. This is the source of the instrumental value of delib-
eration; its tendency to promote those values is part of what justifies
the practice itself. Deliberation is valuable in part because it can en-
courage citizens and their representatives to invoke substantive stan-
dards to understand, revise, and resolve moral conflicts in politics.
(In this respect it has epistemic as well as pragmatic value.) But these
conflicts may not be, and usually are not, fully resolved, certainly not
always in favor of one substantive theory. A further noninstrumental
value of deliberation, therefore, is also an essential and distinctive
part of any justification of deliberation. This further value is to be
found in the idea of mutual respect that is part of the meaning of rec-
iprocity. Citizens show respect to one another by recognizing their
obligation to justify to one another (in terms that permit reasonable
disagreement) the laws and policies that govern their public life.

Mutual respect among those who reasonably disagree is a
value in itself, and in turn it has further beneficial effects for demo-
cratic politics. One of the most important effects is what we call an
economy of moral disagreement. When political opponents seek to
economize on their disagreements, they continue to search for fair
terms of social cooperation even in face of their fundamental (and
often foundational) disagreements. They do so by justifying the poli-
cies that they find most morally defensible, in a way that minimizes
rejection of the reasonable positions that they nonetheless oppose on
moral grounds. By practicing an economy of moral disagreement, cit-
izens who disagree on one issue are better able to work together on
other causes whose goals they share. Citizens ought to be able to
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agree, for example, that someone’s views on abortion should not affect
how she is treated with respect to other public policies. A pro-lifer
ought not to favor denying a woman who has an abortion access to
other essential medical care. A pro-choicer should not refuse pro-lifers
the right to speak against abortion even in front of an abortion clinic.

Together with reciprocity, two other principles specify the
conditions of democratic deliberation. The principle of publicity
requires that reason-giving be public in order that it be mutually jus-
tifiable. The principle of accountability specifies that officials who
make decisions on behalf of other people, whether or not they are
electoral constituents, should be accountable to those people. Mutu-
ally binding decisions cannot be mutually justified if officials are not
also accountable to what may be called their moral constituents. The
moral constituents of public officials include more than their elec-
toral constituents, and even more than citizens. They include people
who are in effect bound by the decisions even though they may not
have had a voice in making them. People in foreign countries who
must live with, for example, the effects of toxic waste exported by our
country deserve an accounting from our representatives.

The principles that define the conditions of deliberation re-
semble some of the principles that procedural theorists put forward.
Like some procedural theories, deliberative democracy is a second-
order theory. But despite these similarities, deliberative democracy,
as we have already seen, is not a procedural theory. It can therefore
claim two important advantages over proceduralism.

First, deliberative democracy has no problem saying that
what the majority decides, even after deliberating, need not be right.
A majority acts wrongly if it violates basic liberty by requiring a mi-
nority to worship as they do. Yet through a public and accountable
process of fair decision-making a majority may pass a law requiring all
citizens to worship in a way that conforms to their religious beliefs.
On a purely procedural conception of democracy, this law would be
justified. But it cannot be justified to the minority who do not share
the majority’s religion and whose personal integrity the law assaults.
It would therefore violate the principle of reciprocity (or any ideal of
treating every person as a free and equal being).
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Second, when procedural theories do accept or reject an
outcome favored by a first-order theory, they do so for reasons that
are external to the first-order theory. They do not address that the-
ory or its justifications on its own terms, but rather appeal to other
considerations such as social stability or fairness. Although these
considerations may be moral, they do not engage directly with the
moral claims of the positions they reject. They therefore fail to treat
their opponents with the moral respect that reciprocity requires,
and they offer less scope for appreciation of opposing views and for
modification of one or more of the opposing views. A procedural
theory leaves the competing theories, and their political advocates,
in the same moral position in which they began.

Deliberative democracy does not suffer from these difficul-
ties, because it goes beyond proceduralism and explicitly includes
substantive first-order principles. But some critics may object that
by including substantive principles, the theory creates an even more
serious problem for itself. They would object that a substantive prin-
ciple such as religious freedom should not be part of a democratic
theory. The critics would agree that religious freedom is a core part
of basic liberty and should be protected. But they would argue that
democratic theory should not contain any such principles, however
justified the principles are on substantive moral grounds. The argu-
ment is not so much substantive as definitional: the idea of democ-
racy refers only to procedures.

Is there any reason to define democracy so narrowly that
it excludes substantive principles? The reason cannot be because
the content of basic liberty or basic opportunity is reasonably con-
testable. So is the content of principles that are more procedural,
such as publicity and accountability. Nor can it be because demo-
cratic theory is internally inconsistent if it contains substantive as
well as procedural principles. There is no inconsistency in claiming
that a defensible democracy must defend the religious freedom and
other basic liberties of individuals, their right to vote, and to hold
their representatives accountable, and that it must also find a way
of fairly deciding among competing values when they conflict. With-
out some substantive principles deliberative democracy could not
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provide standards for assessing many political practices, including
not only the outcomes of procedures but also the procedures them-
selves. Moreover, it would be morally incomplete according to its
own premise of reciprocity. A democratic constitution that fails to
protect, for example, the basic liberty of citizens would not be justifi-
able to those who are bound by it.

The three principles that provide the content of deliberative
democracy—basic liberty, basic opportunity, and fair opportunity—
also flow from the basic principle of reciprocity. Laws cannot be mu-
tually justified, as reciprocity requires, if they violate the personal in-
tegrity of individuals. The principle of basic liberty therefore calls for
protecting the personal integrity of each person, through such pro-
tections as freedom of speech, religion, and conscience, and due pro-
cess and equal protection under the law.

Mutually binding institutions, laws, and policies that de-
prive individuals of the basic opportunities necessary for making
choices among good lives cannot be mutually justified. Those basic
opportunities typically include adequate health care, education, se-
curity, work, and income. These goods are necessary for living a de-
cent life and having the ability to make choices among good lives.
A principle of basic opportunity calls for giving individuals the
capacity to make choices among good lives by providing the basic
opportunities that give them such a capacity.

Reciprocity also prescribes a principle of fair opportunity,
which in turn calls for nondiscrimination in the distribution of so-
cial resources that people value highly but may not be essential to
living a good life or having a choice among good lives. The princi-
ple of fair opportunity rests on the reciprocal claim that discrimina-
tion against individuals on morally irrelevant grounds in the distri-
bution of scarce social goods such as professional offices cannot be
justified to the individuals who are being discriminated against.

It should not be surprising that these principles resemble
those found in many first-order theories. The substantive content
of deliberative democracy naturally draws on the same moral
sources as other theories, and reflects many of the same conflicts
that they generate. Most first-order theories also share the aim of
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mutual justification, at least implicitly. They only appear to reject
the aim if they offer justifications for why the demands of reciproc-
ity cannot be met in certain circumstances. If they reject the aim in
principle, how can they justify imposing coercive laws and policies
on citizens who reject them on moral grounds?

In trying to demonstrate the superiority of their own princi-
ples, many democratic theorists tend to emphasize the disagreements
with their rivals. In contrast, deliberative democrats stress agree-
ments, at least initially. Despite the fundamental conflicts among the
theories we have noted, the points of convergence among and within
competing first-order theories are substantial. Most theories either
directly or indirectly defend the protection of many individual liber-
ties, especially those that are essential to the integrity of persons (the
core of the principle of basic liberty). Most theories also claim that if
their principles are implemented, all persons will secure the opportu-
nity to live a good life, an ideal that expresses the principle of basic
opportunity. Similarly, most theories suggest that their principles
support what we term fair opportunity.

These points of convergence provide the initial content for
the substantive principles of deliberative democracy. Although other
theorists sometimes seek such convergence, deliberative democrats
are better situated to achieve it because they do not try to appropriate
merely what they, from their own perspective, regard as valuable in
rival theories. Although they do not purport to be neutral among all
first-order theories, deliberative democrats do not require that com-
peting first-order theories be rejected. Substantive principles have a
different status in deliberative democracy: they are morally and politi-
cally provisional in ways that leave them more open to challenge and
therefore more receptive to democratic discretion. (On the provisional
character of the principles, see chapter 3, pages 110–18.)

Deliberative democracy is different from other theories because it
contains within itself the means of its own revision. Its provisional
status invites ongoing challenge to its own principles as well as those
of other theories. It constructively embraces–without exalting–the
moral conflict that pervades contemporary politics.
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5�

Just Deliberation about Health Care

What standards should be used to assess the process of making
decisions about health-care policy? These decisions are increasingly
made not only in governmental institutions such as legislatures,
courts, and presidential commissions but also in HMOs, hospitals,
ethics committees, review boards, professional associations, and task
forces. By focusing on a case study that involves decision-makers in
a for-profit HMO, we show how a theory of deliberative democracy
can be relevant to institutions that make important decisions
concerning health care, even when those institutions are non-
governmental. We propose some generally applicable standards by
which such decisions can be evaluated by both participants in the
decision-making process and outsiders observing that process.

The guiding principle of deliberative democracy on which we
base the standards is reciprocity: citizens and their accountable repre-
sentatives seek to give one another mutually acceptable reasons to
justify the laws and policies they adopt. Their aim is to justify the poli-
cies in question to the people who would be bound by them. Reci-
procity sets four standards or criteria to assess decision-making about
health care: the justifications that decision-makers give should consist
of reasons that are accessible, moral, respectful, and revisable. This
chapter illustrates how these four standards of reciprocal reasoning are
applicable to the making of public policy concerning health care.



In the leading case in a prominent text on ethical issues in
managed care, readers were asked to consider whether DesertHealth,
a for-profit HMO, should cover a new test called PUREPAP.1

Approved by the FDA for assessing the efficacy of the stan-
dard Pap linear tests for cervical cancer, PUREPAP detects some of
the cell abnormalities that the standard test misses. PUREPAP
would benefit some individual patients but at some cost to others
enrolled in the DesertHealth plan.

The case is neither dramatic in its details nor earth-shaking
in its consequences, but it is therefore all the more significant, because
it raises questions that are typical of the kinds of issues that health-
care decision-makers increasingly—and routinely—face. What bene-
fits should health-care plans provide and to whom? In deciding as
a matter of policy what services to cover, HMO decision-makers
act more like public officials than private individuals, and they face
many of the same challenges that confront government, even though
their decisions directly affect only those enrolled in their plan. The
pattern of economic and political trade-offs that must be made and
the various interest groups that must be consulted create a microcosm
of the larger political process. The case can therefore help uncover
a set of standards that could be used quite generally in making health-
care decisions by institutions that significantly affect the health
care received by individuals, whether or not those institutions are
governmental.

Political theories of democracy suggest standards for assess-
ing how these often controversial decisions can be justifiably made.
The most promising theories defend a central role for deliberation in
dealing with controversies such as those that characterize the mak-
ing of health-care policy. These theories of deliberative democracy
offer the most promising perspective for judging health-care debates
because they defend a kind of politics that is explicitly designed to
respond morally to moral controversies, conflicts over what count as
justifiable trade-offs among valued ends or between valued means
and ends. These controversies have become increasingly common in
health care. Many people now recognize that more medical care is
not always better. Even when it is better, its costs cannot always be
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justified in light of other calls on the available resources. Regardless
of whether a certain kind of medical care is better on balance, it still
may be desired and demanded by many people but opposed by
health-care organizations concerned about cost saving.

In a deliberative democracy, citizens or their accountable
representatives seek to give one another mutually acceptable reasons
to justify the laws and policies they adopt.2 These reasons are not
merely procedural (“because the majority favors health care”) or
purely substantive (“because health care is a human right”). They ap-
peal to principles that citizens who are motivated to find fair terms of
cooperation can reasonably accept. These principles are thus both
substantive and procedural.

Both the content of the deliberators’ reasoning and the con-
ditions under which they are deliberating should manifest the aim of
justifying the policies in question to the people who are bound by
them. This aim may never be perfectly realized in practice, but the
theory of deliberative democracy offers a useful standard by which to
judge actual decision-making as better or worse, to the extent that
the reasons for the decisions are mutually justified.

Reciprocity, the fundamental value of deliberative democracy,
is both a moral principle and a mode of justification. In general terms,
reciprocity means “making a proportionate return for the good re-
ceived.”3 The proportionate return for being given acceptable reasons
is giving reasons in return on terms that one’s fellow citizens can ac-
cept. Reciprocity is a characteristic of justice that has special force
in a democracy, where people should be regarded and regard one an-
other as free and equal members of a cooperative social system. 

Reciprocity deals with disagreements in a way that ex-
presses the equal status of citizens. Citizens are not merely objects of
preference aggregation or of moral principles that others use to
judge them (but that they cannot use to judge others). Citizens are
active subjects who can accept or reject the reasons for mutually
binding laws and policies, either directly, in a public forum, or indi-
rectly, through their accountable representatives. Reciprocity asks
citizens and their representatives to try to justify their views to one
another and to treat with respect those who make a good-faith effort
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to engage in this mutual enterprise, even when they cannot resolve
their disagreements. When citizens morally disagree about public
policy, reciprocity suggests that they should deliberate with one an-
other, seeking moral agreement when they can and maintaining
mutual respect when they cannot.

But deliberation that aims at mutual justification does not
guarantee a just outcome. A well-designed deliberation that considers
whether to fund PUREPAP may still yield the wrong answer. No
decision-making process in the realm of policy-making is perfect. De-
liberative democracy explicitly recognizes this, and therefore expresses
a set of principles, not only a deliberative process. Those principles can
help citizens and policy-makers recognize the limitations as well as the
strengths of deliberation in specific contexts. The principles suggest
the possibility of justifying nondeliberative means when, for example,
they are necessary in order to establish the socioeconomic conditions
for a decent democracy and for more deliberative decision-making.

The distribution of health care may offer an example of how
nondeliberative means could, in principle, be defended by delibera-
tive principles. Suppose that less affluent American citizens are un-
able either to insure themselves adequately for decent health care or
to influence the political process sufficiently to overcome this in-
equity. This situation may be manifestly unjust by the principles of
deliberative democracy. The claim of injustice would be based on rec-
iprocity and might begin as follows: a cooperative social system oper-
ating under conditions of affluence cannot be justified to citizens who
are denied the basic opportunities that decent health care affords.4

If a nondeliberative process offers the only way to gain adequate
health-care coverage for these citizens, then deliberation may justifi-
ably be limited for the sake of furthering basic opportunity and better
deliberation in the future. This argument proceeds according to the
terms of deliberative democracy itself. Note, however, that the argument
is hypothetical (if a nondeliberative process offers the only way . . . ,
then limitations on deliberation may be justified).

Deliberative processes are likely to work less well to the extent
that the conditions under which they operate fail to treat people as free
and equal citizens. When a political system is structured to give rich
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citizens far more political power than is warranted by their numbers or
their regard for justice, then deliberative processes will suffer. Poorer
citizens will have less access to decision-makers and less decision-
making power than warranted. When, in addition, the government
fails to secure an adequate level of basic opportunities, such as educa-
tion, for all citizens, deliberative processes are likely to suffer as well.

Thus, the deliberation in DesertHealth and other HMOs and
health organizations is often distorted by what might be called the
burdens of injustice, the constraints that existing injustices place on
what less-advantaged citizens can reasonably expect to accomplish,
given their relative power. An example of a burden of injustice is that
many patients today have no legal recourse against an HMO that de-
nies them medical coverage for treatments that they, their own physi-
cian, and an independent panel of physicians all would deem med-
ically necessary. Deliberation within one HMO is unlikely to rectify
this situation for many reasons. A for-profit HMO operating in a com-
petitive system would suffer a serious competitive disadvantage if it
unilaterally extended patients’ rights to include such legal recourse.

Suppose that DesertHealth refuses to cover a procedure sim-
ply because it cannot afford it, while other, better-endowed plans de-
cide to cover it because they regard it as medically necessary. Suppose
further that people who are poor through no fault of their own have
access only to DesertHealth and similarly endowed plans. Under such
circumstances, there is reason to question whether the basic distribu-
tion of resources for medical care in the society as a whole is just. If a
deliberative process at DesertHealth concludes against coverage under
these conditions, we should not blame deliberation itself. The problem
is the scope of the decision: one HMO, no matter how deliberative,
cannot solve the problem itself. (That is why cases limited to a single
HMO cannot tell the whole story about social justice with respect
to medical care.) Deliberation in a different forum may be necessary
to address the problem. The best alternative to deliberation within
HMOs may be publicly accountable deliberation in Congress, which
has the power to set the legal parameters within which all HMOs must
operate. Of course, deliberation at the Congressional level is also
flawed, because of the far greater power possessed by rich citizens and
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insurance companies in our politics. But the question remains whether
any alternative nondeliberative method of decision-making would be
better in actual practice.

The imperfection of deliberation under nonideal conditions
is no reason to favor nondeliberative means, unless those means can
be shown to be more valuable in themselves or to promise more mu-
tually justifiable results. Neither is generally likely to be the case.
Because deliberative processes put a premium on mutual justifica-
tion, they are generally more valuable than are nondeliberative
means, and they are also more likely to aid victims of social injustice
than are power-based processes of decision-making, such as interest-
group bargaining. The participants in a deliberative process are ex-
pected to give not merely self-interested reasons for their positions,
but reasons that satisfy a standard of mutual justification.

What kinds of reasons satisfy the standard of mutual justifi-
cation that reciprocity requires? We focus here on four core charac-
teristics of reasons that make them reciprocal. These characteristics
provide standards for judging the reasons given for decisions about
health care and the institutions within which the decisions are
made.5 (The standards should be regarded as necessary conditions,
which can be satisfied to varying degrees.)

Accessible Reasons

First, the reasons that decision-makers give should be accessible. The
basic rationale for this requirement is clear: to justify imposing your
will on other persons, you must offer them comprehensible reasons.
You would expect no less from them. The justification, if it is to be
mutual, is irrelevant if those to whom it is addressed cannot under-
stand its essential content. Simply citing a revelatory source therefore
has no reciprocal value, but making an accessible argument that in-
cludes citing a revelatory source is not ruled out by this criteria. If
someone says that God demands that fetal tissue not be used for re-
search, and he also offers accessible reasons for not using fetal tissue—
reasons that happen to be based on what God tells him—then it is
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those accessible reasons that satisfy the standard. The source of those
reasons, even if inaccessible, is irrelevant to their mutual justification.

If the appeal to revealed authority is inaccessible, then why
should a similar appeal to scientific authority and expertise not also
be inaccessible? The conclusions and the essentials of the reasons
that support scientific authority may be made publicly accessible and
therefore satisfy this criterion. For example, it is perfectly legitimate
for doctors to refuse to provide some kinds of treatment on the
grounds that they are generally regarded—on the basis of the best
scientific evidence and evaluative standards—as ineffective, med-
ically futile, or even excessively risky. These grounds often are not
purely technical or medical, because they involve the weighing of
risks and benefits for the individual as well as others who might be af-
fected, but their technical or medical aspects are critical to the justi-
fication, and they often may be difficult to explain to patients or
even well-informed citizens who are not trained in medicine. Why,
then, does the accessibility criterion not rule out such justifications?

Consider the justification for the decision that the benefit
committee at DesertHealth is likely to make about PUREPAP. (Al-
though the narrative of the case ends as the committee is about
to make its decision, the arguments point toward a definite conclu-
sion.) The decision the committee is likely to reach is to decline to
cover this new test on the grounds that it is not cost-effective. Here
is part of the reasoning (as presented by the case writer):

PUREPAP provides a computerized rescreening process that is about
7 percent more effective in detecting false-negatives than manual re-
screening of negative Pap smears. In other words, if 10 percent false-
negatives are detected under the current manual rescreening system,
10.7 percent would be detected using PUREPAP. For example, if manual
rescreening detected 8 false-negatives out of a 100-slide pool, PUREPAP
would detect 8.56. . . . The [annual] cost to [DesertHealth] would be
$4.8 million. . . . The plan’s underwriters estimate that PUREPAP would
cost approximately $30,000 to detect one false-negative.6

Ordinary patients, and even not so ordinary ones, may be
excused if they do not fully follow this reasoning, but that does not
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necessarily make the justification inaccessible. The basic conclusion
can be expressed in accessible terms by clarifying what the cost
means (for example by showing what other treatments might be
provided for $30,000) and what the benefit actually provides (by ex-
plaining that the test only identifies abnormal, not necessarily can-
cerous, cells, and that those that are cancerous are likely to be picked
up in time by later tests, because cervical cancer develops slowly).
Behind these conclusions lie technical knowledge and some profes-
sional judgments that may not be unanimous, but this is true of many
conclusions of experts that we reasonably accept in modern life.

We should not, of course, accept these conclusions uncriti-
cally. Accepting the justification for such conclusions presumes a
certain amount of trust, but not blind trust. More specifically, the
trust is not blind if two conditions hold. First, there is some inde-
pendent basis for believing the experts are trustworthy (such as a
past record of reliable judgments). Second, the experts can describe
the basis for their conclusions in an understandable way. The justifi-
cation would then be accessible in the way that reciprocity requires.

What kind of institutional arrangements would be likely to
facilitate offering accessible justifications? Health-care decisions are
best defended in forums that include representatives of the people
whose health care is in the hands of the institution. The reasons
are more likely to be accessible to people if accountable representa-
tives are present when policies are being made and defended. (The
consumer affairs committee in DesertHealth, which includes “con-
sumer representatives” as well as members of the medical board, may
go some way toward filling this role.) The representatives should be
former or potential patients, and they should routinely be encour-
aged to ask critical questions and to challenge answers until the rea-
soning satisfies them.

In light of the generally greater power of health-care in-
stitutions than their consumer base, such institutions should
also be required to give reasons for their policies to a patient trib-
une charged with acting more generally as an ombudsman would.
Among other responsibilities, the patient tribune would make sure
that the explanations the experts gave on behalf of the institution
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were comprehensible to the patient representatives. Representa-
tives should have access to records of the past decisions and qualifi-
cations of the major decision-makers. Detailed technical material
supporting the justification of decisions like whether to cover
PUREPAP should also be available for evaluation by independent
experts. Individual patients or their representatives should be able
to consult independent experts as a check on the reliability of the
organization’s experts, whose judgment about what constitutes rea-
sonable and affordable health-care risk may be unintentionally
skewed in some way that can be discovered only by considering
technical details that are beyond what patients or their representa-
tives are able to analyze on their own.

Moral Reasons

Reciprocity demands more than accessible reasons. Self-interested
reasons—or reasons that serve the interests of one’s employer—are
among the most conspicuously accessible. We understand only too
well the argument that a policy of not covering some health-care
services would increase the profits of a profit-making HMO. But rec-
iprocity presumes a moral point of view. The reasons given must not
only be accessible, they must also be moral. Thus, decision-makers
should justify policies by offering moral reasons.

What counts as a moral reason, according to a deliberative
perspective? The basic criterion of a moral reason, sometimes called
generality, is one that deliberative democracy shares with many
other moral and political theories. The criterion of generality is so
widely accepted that it is often identified with the moral point of
view.7 Moral arguments apply to everyone who is similarly situated in
morally relevant respects. Women who ask that DesertHealth reim-
burse them or their doctors for PUREPAP do not assert that only some
women (or some doctors) should be reimbursed, but that all women so
tested (or their doctors) should be. Similarly, the medical-policy com-
mittee that recommends against reimbursing PUREPAP does so for
reasons that are general in this sense, stressing “that most cervical
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cancer grows slowly over the course of ten to fifteen years, and . . . the
implications of a false-negative are greatly overstated. . . .”8

Generality is not a purely formal standard, as the contro-
versy about covering PUREPAP shows. Generality always raises
a substantive question: what are the morally relevant respects in
which people are similarly situated? One possible moral response to
arguments for and against recommending PUREPAP for all women
who have PAP tests is to recommend (and therefore reimburse)
PUREPAP only for women who are shown to be at particularly high
risk for cervical cancer.9 Although this response picks out a more
specific group to be rescreened and reimbursed by DesertHealth, it
does so for morally relevant reasons and therefore satisfies the test of
generality. A morally relevant characteristic—being at high risk for
cancer—is being generally applied. As this example suggests, a rea-
son that qualifies as moral by deliberative standards may be opposed
by another moral reason. Moral reasoning therefore leaves room for
reasonable disagreement because moral reasons may be multiple and
may support opposing policy conclusions.

The requirement that reasons be moral distinguishes the de-
liberative approach from another common approach to public
decision-making. That approach, based on prudence, is amoral. Pru-
dential decision-makers give reasons that are intended to show that
a policy is the best that all parties to the decision, given their rela-
tive decision-making power, can expect to achieve. Prudential rea-
sons and their outcomes reflect the balance of power of the decision-
makers. The morality of both the reasons and their results would be
purely coincidental. Prudence aims not at justice (or a moral out-
come), but rather at a modus vivendi, in which self-interested citi-
zens deal with their disagreements through various forms of bargain-
ing. Their reasoning aims at striking the best bargain for themselves,
regardless of moral considerations.

The trouble with prudential reasoning as a criterion for pub-
lic decision-making is that some people have far greater bargaining
power than others, and prudence authorizes them to use that power
in a self-interested, or group-interested, way to gain still more bene-
fits for themselves or their group. If the managers of DesertHealth get
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away with offering self-serving reasons to the detriment of their pa-
tients’ well-being, they should be criticized, not commended for their
successful bargaining strategy. The proponents of prudence cannot
justify the outcomes of self-serving reasoning to those who are at a
disadvantage when the bargaining begins. What can they say to a
low-income patient who is denied health care that she needs, and
that would be provided if only the people in power were less power-
ful or less self-serving? They can suggest that she got the best deal she
could in light of her relative bargaining power and their self-
interested behavior. But this response gives her no moral reason to
accept the decision as justified. At best, it tells her what she surely al-
ready knew: that she is the victim of an injustice because the people
in power failed either to reason morally or to act morally.

Institutions should be designed to encourage more moral
rather than more self-interested reasoning and action. Forums for
deliberation that include representatives of less-advantaged citizens
encourage decision-makers to take a broader perspective on the
matters that come before them. John Stuart Mill presented one of
the most cogent accounts of such a deliberative process in democ-
racy. Participating in public discussions, a citizen is “called upon . . .
to weigh interests not his own; to be guided, in case of conflicting
claims, by another rule than his private partialities; to apply, at
every turn, principles and maxims which have for their reason of ex-
istence the common good. . . .”10 But deliberation will not suddenly
turn self-centered individualists into public-spirited citizens. Mem-
bers of the benefits committee at DesertHealth are not automati-
cally transformed from delegates of special interests into trustees of
the public interest just as a result of talking to one another. Back-
ground conditions make a big difference and need to be considered
in constituting such a committee or any deliberative forum. These
conditions include the level of competence (how well-informed the
deliberators are), the distribution of resources (how equally situated
they are), and the open-mindedness of deliberators (the range of ar-
guments they are likely to take seriously). To urge more delibera-
tion, we need only assume that most people are more likely to take a
moral view in a deliberative process that puts a premium on moral
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reasoning than in a process in which assertions of political power are
expected to prevail.

How can deliberative forums provide incentives for moral
reasoning? These forums are likely to work best when they are
designed to resemble as little as possible the processes of power
politics and interest-group bargaining. Members of the committees
in health-care organizations like DesertHealth should not think of
themselves as merely group-interested delegates, even if they in-
evitably and quite properly bring different perspectives to the meet-
ings. They should not be chosen in a way that suggests that each
represents the interests of a single constituent group whose interests
the representative is therefore bound to articulate and promote. A
forum that is so organized is likely to replicate the results of interest-
group bargaining and eschew moral reasoning. Governmental insti-
tutions should also be designed to encourage deliberation on the
merits of issues rather than engage only in interest-group bargain-
ing, which puts a premium exclusively on power at the complete ex-
pense of moral persuasion.

From this deliberative perspective, the committee structure
of DesertHealth is not ideal. Separate bodies—the medical commit-
tee, the benefit committee, and the consumer-affairs committee—
that each concentrate on a different aspect of policy are likely to en-
courage a process of decision-making that resembles interest-group
bargaining. Each committee is likely to advocate a position that re-
flects its own special perspective or particular interest. They arrive at
policy conclusions with little exposure to the perspectives or inter-
ests of the individuals represented by the other committees. To some
extent, this effect may be mitigated by the overlapping membership
on the consumer-affairs committee (which includes some people
who are also members of the medical committee), but the consumer-
affairs committee is not the final decision-making body. To promote
moral reasoning, the forum in which final decisions are made should
include voices that represent as many relevant perspectives as is
feasible. The challenge is to make sure that many perspectives are
represented without encouraging the representatives to act as mere
delegates.
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Respectful Reasons

One of the virtues of a deliberative conception is that it recognizes
that much moral disagreement will persist even among good-willed
and intelligent people. Some of the moral disagreement that persists
in politics is reasonable: moral positions conflict, and there is no
morally definitive perspective that, for public purposes, settles the
disagreement. Health-care policy poses some of the most intractable
of these issues. Should individuals be held responsible for health
problems that are partly the product of their own choices? Should
children who cannot give informed consent ever be subjects of ex-
perimental medical research? These questions have moral answers,
some of which each of us is able to offer. From a public perspective,
the problem is that our answers, more often than not, conflict, and
some of the conflicts will be moral and reasonable.

In the face of disagreement of this kind, a deliberative con-
ception specifies a third criterion of reasoning that strives for reci-
procity: the reasons that decision-makers give should be mutually
respectful of those who are similarly striving for mutual respect. Mu-
tual respect demands more than toleration or a benign attitude of
indifference toward others. It requires a favorable attitude toward,
and constructive interaction with, people with whom one reason-
ably disagrees when those persons are similarly willing and able
to adopt such an attitude. In respecting one another as moral agents,
participants in a deliberative process recognize the difference be-
tween morally respectable differences of opinion and merely tolera-
ble ones. Differences that represent morally respectable conflicts are
what we call deliberative disagreements, conflicts in which citizens
seek a resolution that is mutually justifiable but continue to differ
about moral principles or their practical implications.

Many disputes over how much emphasis to place on indi-
vidual responsibility for certain health-care problems and how
much of the cost of their health care consumers therefore should be
required to bear through higher insurance premiums are examples of
deliberative disagreements, because conflicting sides can justify
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their views as reasonable within a reciprocal perspective. Consider,
by contrast, a dispute in which some people defend de jure racial
segregation or discrimination against non-Christians. This would be
an example of a nondeliberative disagreement because one side can
be rejected as unreasonable within a reciprocal perspective.11 These
positions reject the very premise of reciprocity, the idea that mutu-
ally binding laws and policies should be mutually justified to the
people who will be bound by them. De jure racial segregation and
discrimination against non-Christians cannot be justified to those
who are severely disadvantaged by these policies.

The criterion of mutually respectful reasoning helps distin-
guish a reciprocal perspective from another kind of moral perspec-
tive, which bases itself on the criterion of impartiality. Reciprocity
stands between prudence, which demands less from justifications,
and impartiality, which demands more. Impartiality insists that rea-
sons be impersonal. It requires citizens to suppress their own personal
perspectives and partial projects when setting social policies and pro-
cedures. The prime example of an impartialist approach is utilitari-
anism. In practice, it favors expert decision-making and implies that
the medical professionals in DesertHealth should have the final say
as long as their judgment is consistent with general professional
opinion. The preferred impartialist method is neither bargaining nor
deliberation, but demonstration, which aims as far as possible to es-
tablish the truth of a comprehensive moral view. In the face of moral
disagreement, impartiality tells citizens and officials that they should
affirm the view most consistent with the true morality as determined
by impersonal justification. There is no further moral need for mu-
tual respect or for actual political deliberation.

The trouble with impartiality is that it does not take moral
disagreement seriously enough. More precisely, it fails to provide
a satisfactory way to deal with the moral disagreements that in-
evitably remain on many issues when expert opinion on the techni-
cal and medical problems or the demonstration by a comprehensive
moral philosophy such as utilitarianism are complete. In the face
of a fundamental moral disagreement such as funding fetal-tissue
research, expensive organ transplants, or experimental diagnostic
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tests such as PUREPAP, the impartialist approach can declare only
one side (or no side) correct. If one side is correct, it provides no
reasons for recognizing moral value on the other side. It therefore
offers no way, other than agreement, for the other side to respect the
decision on moral grounds.

In a deliberative process characterized by mutual respect,
participants recognize the moral merit in their opponents’ claims
(insofar as they have merit). Such a process can help clarify what is
at stake in a moral disagreement by encouraging deliberators to
sort out self-interested claims from public-spirited ones and to rec-
ognize those public-spirited claims that should have greater weight.
Through a deliberative process, participants in a health-care forum
can isolate those conflicts that embody genuinely incompatible val-
ues on both sides. Conflicts that do not involve such deep disagree-
ment can then easily be addressed and may turn out to be more
resolvable than they at first appeared. Some may be the result of
misunderstanding or lack of information, and some may be appro-
priately settled by bargaining, negotiation, and compromise. In this
way, deliberation can use moral principles to put moral bargaining,
negotiation, and compromise in their place.

In the face of deliberative disagreements, deliberative de-
mocracy recommends what we call an economy of moral disagree-
ment. In justifying policies on moral grounds, citizens should seek
the rationale that minimizes rejection of the position they oppose.
By economizing on their disagreements in this way, citizens manifest
mutual respect as they continue to disagree about morally important
issues on which they need to reach collective decisions.

The economy of moral disagreement can be seen at work, for
example, in two bodies that considered the issue of fetal-tissue re-
search, the Warnock Commission in England and the Fetal Tissue
Research Commission in the United States. Both commissions
sought to focus on those issues and justifications for positions that
would help them reach some reasonable consensus, rather than on
those that were more likely to produce polarization. To the extent
that they recognized and respected one another’s conflicting values,
commissioners helped realize the potential for mutual respect among
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citizens. Even when decision-makers cannot responsibly avoid highly
contentious issues, they can manifest mutual respect by seeking to
help participants understand the perspectives of their opponents. The
respectful quality of the reasoning that decision-makers present—for
example, how well they recognize the competing values at stake—has
value in addition to that of the conclusion they reach.

An economy of disagreement is sometimes appropriate even
when one side of the dispute seems mainly economic. In the dispute
at DesertHealth, some patients and their doctors argued that any
decision not to cover PUREPAP would be discriminatory. The
money saved for all patients would be at the expense of the health of
women. The decision would at least appear to be sacrificing lives of
some women for improving the health care of men (and, of course,
some other women). In the spirit of economizing on moral disagree-
ment, the consumer affairs committee recommended that the plan
spend the resources that would have been spent on PUREPAP in-
stead on a program to promote regular Pap tests, which not only
would be more cost-effective but would also be nondiscriminatory.

Suppose, for the sake of argument, that spending more on
Pap smears would be more cost effective than funding PUREPAP,
and suppose that the consumer affairs committee had not recom-
mended that the money saved be used to fund more Pap smears so as
thereby to help improve women’s health. Or suppose the manage-
ment of DesertHealth rejected the consumer affairs committee’s rec-
ommendation with no comment. In either case, advocates of funding
PUREPAP could reasonably have thought that DesertHealth was
putting profit-making above concern for women’s health. Regardless
of whether a decision not to fund PUREPAP was right, a defense of
DesertHealth’s decision—however accurate on the narrow merits—
would have failed to appreciate the value of respectful reasoning and
the correlative practice of economizing on moral disagreements. Mu-
tually respectful reasoning may not always achieve the right results,
but neither will bargaining or impartialist reasoning.

Although economizing on moral disagreement may reduce
moral conflict, it does not eliminate disagreement. Indeed, in the pro-
cess of clarifying and identifying moral differences, it may intensify
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the conflict. Some critics of mutual respect therefore may object that
deliberative practices raise the moral stakes. Suppose DesertHealth
rejected the recommendation of its consumer affairs committee and
refused to spend the money saved on PUREPAP on improving
women’s health care. The internal conflict might have become
greater than it would have been without any internal deliberative
body. DesertHealth might have rued the day it instituted a consumer
affairs committee. Critics are correct in suggesting that, in some con-
texts, the effort to economize on moral disagreements may turn what
would otherwise be a simple bargaining situation into a conflict of
moral principle, and thereby encourage no-holds-barred opposition
and political intransigence. Moral sensitivity sometimes makes neces-
sary political compromises more difficult. But moral sensitivity often
exists even without deliberative practices. When moral sensitivity ex-
ists (about the neglect of women’s health-care needs, for example), a
bargaining situation may blow up in the face of the winners. Just as
important, the absence of moral reasoning in bargaining situations
makes unjustifiable outcomes and compromises more common.

What is even worse is a public philosophy that simply ac-
cepts unjustifiable outcomes and inequitable compromises, because
it assumes that self-interested bargaining is the best that politics in
our society has to offer. If a disagreement about a change in eligibil-
ity for health care turns only on the question of costs, nothing is
gained by invoking principles of justice and benevolence. But when
a dispute raises serious moral issues—the avoidable deaths of less-
affluent patients or the exclusion of certain groups, such as immi-
grants, for example—then it is not likely to be resolved more satis-
factorily by avoiding arguments that are both moral and mutually
respectful. Most disputes in health care raise serious moral issues and
therefore put a social premium on the parties’ mutually seeking an
economy of moral disagreement.

As they debate the future of health care in this country,
members of Congress would be well advised to adopt this practice,
at least upon occasion. If Republican and Democratic senators, for
example, could economize on their moral disagreements about pa-
tients’ rights in managed-care plans, citizens would be considerably
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better off than they are today. A moral compromise in this spirit
would also signal that the parties were willing and able to put bipar-
tisan concern for improving the welfare of Americans above parti-
san bickering.

Revisable Reasons

Like most case studies, the story about DesertHealth is presented as
if the protagonists were making a one-time decision: Should they
fund PUREPAP or not? This approach may be appropriate for peda-
gogical purposes, but it is a misleading guide for the practice of de-
liberation. A fundamental feature of deliberative reasoning is that
its conclusions are morally revisable over time (what we also call
“provisionality”). If the benefit committee decides not to cover
PUREPAP, DesertHealth officials should ensure that opportunities
remain open to challenge, and to a reversal of the decision, in the
future in light of new scientific information, fresh understandings of
the moral values at stake, and other changes in the context within
which the decision is made.

The revisable status of justifications is implied by the value
of reciprocity. Decision-makers owe justifications for the policies
they seek to impose on other people. They therefore must take seri-
ously the moral reasons offered by their opponents. If they take seri-
ously their opponents’ moral reasons, they must acknowledge the
possibility that, at least for a certain range of views, their opponents
may be shown to be correct in the future. This possibility has impli-
cations not only for the way citizens should treat their opponents,
but also for the way they should regard their own views. It urges
them to continue to test their own views, seeking forums in which
their views can be challenged, and keeping open the possibility
of their revision or even rejection. (The same obligation to justify
policies that are imposed on other people supports the practice of
the economy of moral disagreement described earlier.)

Deliberative forums that deal with moral disagreements put
a premium on presenting justifications in a way that can stand the

C H A P T E R  F I V E

156



test of new moral insights, empirical evidence, and alternative
interpretations of insights and evidence. Many other theories, of
course, endorse something like this general outlook—for example,
by adopting some form of fallibilism or, more simply, by expressing
general approval of moral and intellectual open-mindedness—but
the revisability that deliberative democracy recommends even for
its own basic claims is integral to its substantive conception of jus-
tice. Deliberative democracy welcomes fundamental change in the
content of the theory itself. This includes revisions, reinterpreta-
tions, and even rejections of its own principles. It also includes
changes in the meaning and implications of a mutually justifiable
deliberative process. All of these possibilities are consistent with—
indeed they follow from—the fundamental idea of reciprocity: mu-
tually justifying that which is mutually binding to the people who
are most affected by the decision.

The purpose of revisability is not only to respect the moral
status of the participants in the process, but also to improve the qual-
ity of the decisions they make. Revisability offers important protec-
tion against the mistakes that citizens, health-care professionals, and
administrators all inevitably make. Ideally, all the participants recog-
nize that their reasons and conclusions are revisable, but even when
some or all of the participants do not recognize this before they de-
liberate, a well-constituted deliberative forum can foster revisability
and its recognition. The give-and-take of moral argument in deliber-
ative forums that reconsider existing laws and policies and propose
new ones assumes revisability. Participants have an incentive to
learn from one another, to recognize their individual and collective
misapprehensions, and to develop new views and policies that can
more successfully withstand others’ critical scrutiny. When citizens
bargain and negotiate, they may learn how better to get what they
wanted to begin with, but when they deliberate, they can expand
their knowledge, including their self-understanding of what is best
for them and their collective understanding of what will best serve
their fellow citizens.

The most important implication of the revisability criterion
for health-care institutions is that decision-making bodies should be
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designed so that their conclusions are regarded as provisional and
therefore revisable over time. Medical findings that are relevant to
health-care decisions change rapidly and sometimes dramatically
over time. The economic conditions of society that are relevant to
the resources available to health-care institutions also vary. What
counts as adequate health care changes with objective as well as
subjective social conditions, and changes in one institution, such
as government policy, are very relevant to other institutions, such as
nonprofit and for-profit HMOs. At any given time, deliberative fo-
rums must, of course, reach conclusions, but the conclusions should
always be open to challenge in a subsequent round of deliberation.
Deliberation continues through stages as various health-care officials
present their proposals, consumers respond, officials revise, con-
sumers react, and the stages recur. This is what we call the reiteration
of deliberation, which also recommends deliberative democracy and
makes it more suitable to decision-making under conditions of shift-
ing uncertainties.

The distribution of health care is not the only issue that
could benefit from such reiterated deliberation. When, if ever, is
medical experimentation justified in the absence of informed con-
sent? On what basis should organs for transplantation be allocated?
Do physicians have a duty to treat AIDS patients? And, of course,
should DesertHealth cover PUREPAP? The list of contestable ques-
tions could be expanded almost indefinitely. For a start, consider the
variety of topics covered in the “Questions for Consideration” at the
end of each chapter in the casebook from which we took the 
DesertHealth case. Because moral disagreement in decisions about
health care is not likely to diminish, the need for more and better
deliberation is likely to grow.

If the values of deliberative democracy are to be more fully
realized in the practices of health-care forums, the justifications that
the decision-makers give should be more accessible, moral, respect-
ful, and revisable. To the extent that the institutions for making
these decisions are deliberation-friendly in these ways, the decisions
that they produce will be more mutually justifiable, and the health-
care policies they represent will be more morally legitimate, even if
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they are not always politically popular. By making the process in
which citizens decide the future of their health care more delibera-
tive, they stand a better chance of resolving some of their moral dis-
agreements, and living with those that will inevitably persist, on
mutually acceptable terms.
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6�

The Moral Foundations of 
Truth Commissions

As South Africa’s Truth and Reconciliation Commission (TRC)
began its public hearings, the newspaper The Sowetan warned, “Rec-
onciliation that is not based on justice can never work.”1 The paper
was expressing not only a widely shared doubt about this particular
commission, but also the most commonly voiced objection to truth
commissions in general. Whether or not the South African effort at
reconciliation will work, this commission, like other such institu-
tions in other countries, carries a heavy moral burden. By the terms
of their charters, these commissions sacrifice the pursuit of justice
as usually understood for the sake of promoting other social pur-
poses, such as establishing historical truth and effecting social rec-
onciliation. The pursuit of justice does not presuppose a retributive
view of punishment. It only means bringing individuals to trial who
are credibly alleged to have committed crimes, and seeking a legal
verdict and an appropriate punishment if they are found guilty. Still,
in a democratic society, and especially in a society that is trying to
overcome injustices of the past, trading criminal justice for a general
social benefit such as social reconciliation requires a moral defense if
it is to be acceptable.

Many proponents of truth commissions accept the burden of
providing such a defense and try to offer, explicitly or implicitly, moral



justifications for these institutions and the practices that they sup-
port, such as the granting of amnesty in exchange for full testimony,
which the South African commission had the power to grant. We
shall argue, however, that the three most common justifications of
truth commissions are incomplete from a democratic perspective.2

Each captures one part of the moral case for truth commissions, but
only one part. We incorporate these parts into a consistent demo-
cratic perspective that offers a more complete set of criteria for justify-
ing truth commissions. A justification for these commissions is more
adequate, according to these criteria, the closer it comes to meeting
three moral challenges that justifications of public institutions should
try to satisfy in a democracy. And the closer that a truth commission
comes to meeting these three moral challenges, the more it can con-
tribute, both instrumentally and by its very example, to the demo-
cratization of its society. We suggest that commissions and citizens
can promote this process by practicing an economy of moral disagree-
ment, in which they seek common ground where it exists, and main-
tain mutual respect where it does not.

First, the justification should be moral in principle. It should
explicitly appeal to rights or goods that are moral and therefore are
comparable to the justice that is being sacrificed. The stability of a
political regime is not itself a moral good or a sufficient reason to
sacrifice justice for individuals. A stable regime can be unacceptably
repressive. Social stability counts as morally relevant only when it is
part of what justice (or some other moral good) requires. Those who
defend the aims and activities of a truth commission must distin-
guish a moral justification from a purely prudential or self- or group-
interested one. It offers a threshold criterion, asking us to distinguish
moral reasons from amoral or immoral reasons.

Second, the justification of a truth commission should
be moral in perspective: it should offer reasons that are, as far as pos-
sible, broadly accessible and therefore inclusive of as many as possi-
ble of those who seek moral terms of social cooperation. The reasons
should be accessible not merely to certain groups or individuals
within a society but to all citizens who have a legitimate interest
in living together in one society. This requirement of inclusiveness
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does not mean that everyone must actually approve the justifica-
tion, only that the justification cannot reasonably be dismissed out
of hand by people who seek moral terms of cooperation. This chal-
lenge is created by the need for citizens of a morally pluralistic
democracy to work together in seeking fair terms of social coopera-
tion. Because it offers an ideal of accessibility that rarely if ever can
be met completely, the justification should not be expected to be ac-
cessible to everyone, even to everyone who seeks moral terms of so-
cial cooperation. A truth commission should be judged, on this cri-
terion, by how broadly accessible and inclusive it is, taking into
account the social context within which it operates (including the
history and ongoing legacy of injustice).

Third, the justification should be moral in practice: it should
offer reasons that are, to the extent possible, embodied or exempli-
fied by the commission’s own proceedings, and are not intended to
be put into practice only by other institutions, observers, and future
governments. This requirement is all the more important to the
extent that the victims of past injustices reasonably perceive that
some significant part of justice—such as just punishment for the
crimes committed against them, their families, and fellow citizens—
is being sacrificed in order to create the truth commission. Some
other significant part of justice, therefore, should be realized now in
the ongoing activities of the truth commission. This justification
goes further than merely suggesting that in some general way the
commission will help society move beyond the injustices of the past
or will serve as a means to a better democracy in the future (though
showing both can be an important part of any adequate justifica-
tion). The justification of the commission is more fully moral and
more adequate to the extent that the means themselves used by the
commission exemplify the justice that is being pursued. Otherwise,
the moral foundation will look dangerously like that which could be
offered by any regime that tries to justify current violence and injus-
tice in the name of a promise of future peace and pursuit of the gen-
eral interest. The more closely connected the practices of the com-
mission are to the character of the democratic government to which
citizens aspire, the more adequate its justification.
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In analyzing the moral foundations of truth commissions, we
use the South African experience as our paradigm. Although the
analysis is relevant to many other such commissions, the TRC, we be-
lieve, is the most appropriate example because it is the most compre-
hensive in its purposes and procedures. It was charged with a wide
range of responsibilities, including providing an accurate account of
atrocities, granting amnesty to those who confessed to their role in
political crimes, and making recommendations for reparations. The
commission had subpoena power and took testimony in public (unlike
some commissions, such as the Chilean one, in which victims and per-
petrators testified in private). We cannot offer anything close to a full
analysis even of the South African case. A more complete analysis of
any single case would require further refinement and quite possibly re-
vision of the more general criteria and arguments that we present here
in light of the many relevant particularities of the society. But any
more comprehensive analysis that included a moral justification of the
commission in question would need to be guided by general standards.

The Moral Burden

The power of South Africa’s TRC to grant amnesty to political lead-
ers, security officials, and other individuals who confessed to com-
mitting political crimes during the apartheid regime was a political
compromise between the advocates of total amnesty and the propo-
nents of criminal prosecution. This “truth for amnesty” provision,
added in the so-called “postamble” to the interim constitution, is
thought by many people, including many victims of apartheid, to be
the most morally problematic practice of the TRC. Although only
a relatively small proportion of applicants were granted amnesty,
some were among the most egregious perpetrators. When amnesty is
granted, the guilty not only go unpunished, but even escape trial.
When amnesty is not granted, prosecution of the applicants is still
possible but has proved difficult.

Some defenders of the TRC deny that this consequence
threatens justice. They suggest that the guilty would go unpunished
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in any case, and that there is therefore no sacrifice of justice. Al-
though they are right to doubt any standard that would suggest that
perfect justice could be done without a truth commission, they can-
not sustain the claim that the “truth for amnesty” provision entails
no sacrifice of justice whatsoever. They cannot be sure that all of the
guilty parties would in any case go unpunished. (In fact, not all have
gone unpunished in South Africa.) Nor can they escape the moral
burden of justifying the trade-off that any proposal entails between
various valuable ends of justice in the context of an ongoing society
in which many crimes against humanity have been committed by
members of that society. The moral burden of justifying a truth com-
mission that adopts the “truth for amnesty” provision therefore still
remains, even if it is lessened by the recognition that the alternative
is a trial that does not completely satisfy the ideal of criminal justice.

Other defenders who deny that the “truth for amnesty” pro-
vision threatens justice argue that the aim of the commission should
be understood as “achieving justice through reconciliation.”3 Rather
than abandoning justice, the commission actually promotes an “en-
riched form of justice.” By forcing citizens today to “face the horrors
of the past,” it helps to overcome the “indebtedness” owed to the
victims of apartheid. Acknowledging past wrongs and especially re-
pudiating wrongful judicial verdicts certainly may be part, even a
necessary part, of achieving justice now.

But these measures are not enough to constitute criminal
justice as it is commonly understood, and the defenders of this view
do not demonstrate that the common conception of justice should
simply be abandoned, rather than outweighed or overridden by
more urgent moral considerations. Justice is not achieved when
a murderer or rapist publicly acknowledges his crimes but is not
brought to trial and suffers no further punishment. (This is true
whether one believes that the aim of criminal justice is retribution,
deterrence, rehabilitation, or some other purpose.) Even if the vic-
tims received financial compensation, the demands of justice (on
virtually any theory of punishment) would not be satisfied. Nor
would the kind of public shaming that perpetrators were said to ex-
perience in testifying to the commission count as satisfying justice.4
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It may be true that most victims of apartheid who have testified be-
fore the TRC have not sought prosecution of the perpetrators.5 But
it cannot be assumed that the views of the testifiers are representa-
tive of the average black South African or even the average victim
of apartheid (a category that includes most black South Africans).

Some people who deny that justice is being sacrificed appeal
to other moral values, such as a greater need to recognize “systemic
and collective evils” rather than individual piecemeal wrongs, and
the importance of furthering the “efforts to strengthen democratic
institutions.”6 But these arguments are seriously incomplete if they
do not come to terms with the moral cost of sacrificing ordinary
criminal justice, even while recognizing that it could be realized
only imperfectly in a nonideal society. Indeed, in a nonideal society,
truth and reconciliation also can be realized only imperfectly. For
example, even a simple institutional compromise such as the separa-
tion of the Amnesty Committee from the other sections of the
TRC, which caused the commission’s final report to be issued long
before the Amnesty Committee had finished its work, meant that
much of the truth presented to promote reconciliation was not
based on truth revealed in exchange for amnesty. If proponents of
justice through reconciliation believe that the ordinary conception
of criminal justice is completely misguided or inappropriate in a par-
ticular context, they need to develop their argument much further
than they have done.

The reaction of the families of Steven Biko and Griffiths
Mxenge, prominent murdered heroes of the antiapartheid move-
ment, brings out vividly why the moral burden of sacrificing crimi-
nal justice should not be ignored. Both families vehemently opposed
the creation of the TRC because they believed that it would prevent
justice from being done. “[Some people] say that offering amnesty
helps the truth come out,” says Mhleli Mxenge, Griffiths’ brother.
(Griffiths Mxenge, a human rights lawyer, was brutally assassinated
by the counterinsurgency police unit.) “But I don’t believe that
knowing alone makes you happy. Once you know who did it, you
want the next thing—you want justice!”7 The family members be-
lieve they are speaking not only for victims and their families but
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also for other citizens who care about seeing justice done. Further-
more, because the TRC did not observe the customary rules of evi-
dence and the deliberate procedure of criminal process, both victims
and perpetrators understandably complained that their due-process
rights were violated.8

The Realist Response

The question remains: Can this sacrifice of justice be justified? A
common answer takes what may be called a “realist” approach. Re-
alists do not deny that terrible injustices were committed by many
people under apartheid and that they should be condemned. But
some realists argue that because the injustices were so widespread
and systematic (indeed because they were so terrible), it is not prac-
tical to prosecute individuals for the crimes. The evidence, they
argue, would be difficult if not impossible to discover in many cases;
many guilty people would escape, and some innocent people would
be punished.9 The acquittal of former Defense Minister Magnus
Malan in 1996 was widely seen as demonstrating that former offi-
cials could not be prosecuted successfully. The only hope of finding
out what happened in the past would be to encourage the guilty to
come forward voluntarily, which they would not do if they faced the
prospect of a trial and punishment. The “truth for amnesty” provi-
sion itself was a necessary political compromise, without which the
new constitution could not have been put into effect. Furthermore,
that provision does not rule out prosecution of those who refuse to
apply for amnesty or who fail to receive it.

The emphasis of this realist justification seems to suggest
that moral considerations are irrelevant, or at least unrealistic. Inso-
far as a realist response denies the relevance of moral considerations,
it fails to meet the first and most basic moral challenge. In addition
to its neglect of moral considerations, there is also an internal prob-
lem with the realist response. Its emphasis on political necessity itself
is not as realistic as it purports to be. It is realistic to suppose that
bringing most or all of the perpetrators of political crimes to justice is
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impossible. But it is not realistic to dismiss as impossible the goal of
bringing some perpetrators to justice, at least in societies like South
Africa, where extensive records were kept, and where a relatively re-
liable police force and criminal justice system are now in place.

Shortly after Malan was acquitted, Eugene de Kock, the
former head of Vlakplaas, a notorious police hit squad, was con-
victed on eighty-nine charges, including six counts of murder, and
sentenced to two life terms, the maximum allowable under South
African law. (In mid-1999, the TRC granted de Kock amnesty for
one of his offenses.) Giving up on the goal of punishing as many of
the perpetrators of political crimes as possible is not an inevitable
conclusion; it is a political decision with moral implications, and
therefore one that needs to be morally justified. Furthermore, the
TRC considered but rejected a less punitive alternative—lustration
(denying perpetrators the opportunity to hold public office)—which
would have fallen short of satisfying criminal justice but could have
gone some way toward fulfilling its underlying aims.10

One way to begin morally justifying the decision to forgo
prosecution is to argue that even under the relatively favorable con-
ditions of criminal justice that exist today in South Africa, the per-
petrators who would most likely be brought to justice would have
been lower-level rather than higher-level officials, those who com-
mitted lesser crimes under apartheid. Some defenders of the TRC
make this argument and suggest that such selective enforcement
would itself constitute an injustice of a serious sort. This is a credible
starting point for justifying the “truth for amnesty” provision, but it
should not be confused with a realist justification. It invokes a moral
argument, which suggests that punishing only the lesser crimes of
apartheid is worse than punishing no crimes of apartheid at all.

When defenders of the South African commission offer a
moral justification for forgoing some prosecutions that would other-
wise be possible without the “truth for amnesty” provision, they im-
plicitly recognize the limitations of a realist defense, which relies on
necessity rather than morality. To say that bringing any perpetrators
of political crimes to justice is impracticable, and that therefore a
truth commission is the best available alternative, is an abuse of the
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argument from necessity; it is also a non sequitur. Even if bringing
any perpetrators of political crimes to justice were impossible, it still
would not follow that setting up a truth commission would be
preferable to other alternatives. The past wrongs could be acknowl-
edged, and society could find many other ways to move forward
effectively, without forcing citizens to endure the painful and divi-
sive testimony produced by a truth commission. Many conservative
white South Africans and conservative black supporters of the
Inkatha Freedom Party voice this view. In the words of an Inkatha
politician from Umlazi: “It’s just opening old wounds. It makes you
hate the person you had forgiven.”11 The view requires a response
that goes beyond what the realist offers.

A moral argument is implicit in any defensible claim that a
truth commission is the best realistic alternative to seeking justice.
If the only goal were to preserve the present political regime and
move forward with the practical business of government, a truth
commission could be as much an obstacle as an aid to this goal. The
beginning of a moral argument is implicit in at least some forms of
the realist justification. The incipient argument is that a truth com-
mission should help citizens move ahead together to establish a new
society based on commonly shared values (which of course need not
be universally shared).

But the goal of creating a society with commonly shared
values still lacks moral content and therefore cannot justify the
sacrifice of criminal justice. At minimum, the content of the new
society’s shared values must be incompatible with continuing the
morally abhorrent practices of the past. The simple idea of a com-
monly shared set of values cannot justify anything, certainly not
giving up the pursuit of justice. No one should reasonably expect
the families of Biko or Mxenge to accept this conclusion if its main
justification has so little (if any) moral content. They, along with all
victims of apartheid, present strong arguments in favor of pursuing
justice against those who committed crimes under apartheid. Their
arguments deserve a moral response, one that is more specific than
the hope of building a better democracy. Even if some kind of
amnesty were necessary to bring the constitutional negotiations to
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a successful conclusion, this political compromise must itself be
shown to be moral compromise. Otherwise, the new democracy will
be morally flawed from its inception.

A more specific response is offered by those who argue that
a truth commission can help establish not just peace but a decent
peace and a minimally decent society.12 Although this response is
sometimes identified as “realist,” it runs against the realist response
to the extent that decency is identified with specific moral standards
such as securing basic liberties and a decent standard of living for all
individuals. (To the extent that decency is left undefined, the re-
sponse suffers from the same problem as holding out the general
hope that the commission will build a better democracy.)

Proponents of a decent society generally presume some
moral standards, thereby rejecting the realist’s morally indifferent
response to the critics of truth commissions. The standards, which
may be similar to those of deliberative democracy that we defend
below, pay homage to the antirealist idea that any adequate justifi-
cation must assume that seeking shared principles is morally desir-
able, and further that it is more morally valuable than prosecuting
the perpetrators of past political crimes. But these assumptions in
turn depend on showing that the principles being sought and the
means of seeking them have substantial moral value that was absent
from (or less present in) the old society. Otherwise, there is not suf-
ficient moral value to counter the considerable moral cost of grant-
ing amnesty to perpetrators of past political crimes.

The realist justification becomes acceptable only if it takes
on greater moral content. Specifically, what it needs is an account
that would show how the process of a truth commission itself can
help create a more just society. The shared principles that are being
sought for the future must be moral in principle; they must address
the legitimate concerns of all members of society; and they must be
closely linked to the practices in which the commission is engaged.
Insofar as these conditions are satisfied, the realist justification is
compatible with the more complete justification we shall suggest
below. It provides the missing moral principles, perspectives, and
practices for a truth commission.
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The Compassionate Response

Another common defense of truth commissions adopts the perspec-
tive of the victims. Some proponents of this defense follow a thera-
peutic approach, pointing to the psychological benefits of offering
public testimony and receiving public confirmation of injustices.13

Others take a more theological approach, focusing on the value and
meaning of acts of forgiveness and repentance. Archbishop Desmond
Tutu, the chair of the TRC, has emphasized Christian forgiveness as a
great value of the body’s proceedings. He connects this Christian idea
to the secular goal of the commission—reconciliation—which is part
of its legislative mandate. Other commentators have suggested a sim-
ilar but more secular version of this idea: the commission enables
victims to choose to “fulfill the civic sacrament of forgiving.”14 Taken
together, these justifications have been identified, by Tutu and others,
as a conception of “restorative justice.”15

Restorative justice remains relatively undeveloped as a con-
ception of justice, but Archbishop Tutu and other proponents ex-
plicitly offer a moral justification for forgoing the conventional jus-
tice of holding the perpetrators of apartheid legally responsible for
their crimes. The justifications that make up this approach share a
compassionate concern for the victims of apartheid and their fami-
lies, those individuals whose interests, they recognize, were unjustly
sacrificed to apartheid.

In caring about the disadvantaged, these justifications cer-
tainly live up to the first challenge: they invoke a genuinely moral
principle. Yet the question remains whether truth commissions
actually serve the victims who testify before the commission as well
as these justifications claim. If they do, it is also important to ask
whether restorative justice’s emphasis on the perspective of the vic-
tims who testify before the commission meets the second challenge,
which seeks an inclusive perspective shared by all those citizens
who are willing to live on fair terms of social cooperation with oth-
ers. In addition, it is important to ask to what extent these justifica-
tions live up to the third challenge: do they link the practice of
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showing compassion to victims who testified before the TRC with
the far more inclusive practices of a democratic government that
the country is seeking to build, one that will not be oriented prima-
rily toward demonstrating compassion for victims of apartheid?

The TRC heard the testimony of more than 2,000 victims
of apartheid-era brutality, and received written submissions from
more than 23,000 people. Although the testimony helped establish
and publicize the wrongs committed under the previous regime, it
was also intended to help the victims and their families find some
relief and redemption from their suffering. Many welcomed the
chance to testify, and said they experienced some relief and less hos-
tility toward their former oppressors. But in many other cases, testi-
fying reopened old wounds, produced continuing psychological
stress, and generated hostility toward the new government and
the TRC itself. Officials of the Trauma Center for Victims of Vio-
lence and Torture, a nongovernmental group that provides services
in the Cape Town area, reported that 50 to 60 percent of the victims
they had seen suffered serious difficulties after giving testimony.16

The TRC was rightly criticized for failing to provide adequate coun-
seling and other concrete support to victims. But such support
should be provided to all victims, not only those who testified, and
therefore should not be considered part of the justification for the
distinctive mission of the commission.

The theological version of the compassionate defense does
not promise psychological relief, but instead offers the possibility of a
deeper kind of spiritual satisfaction that some find in the act of for-
giving. The difficulty is that many victims do not share Archbishop
Tutu’s Christian faith, and even those who do may hold a different
view about the appropriateness of forgiveness in such situations. One
can grant that on at least some major interpretations of Christian
morality, forgiveness may enhance the virtue of granting amnesty,
and perhaps may even be obligatory. But those who endorse this in-
terpretation should also grant that many sincere and reasonable
Christians do not share their interpretation. Nor is it shared by many
other religious or secular moral understandings that also deserve
respect.

M O R A L  F O U N D AT I O N S  O F  T R U T H  C O M M I S S I O N S

171



Boraine, the deputy chair of the TRC, recounts the reac-
tion of a South African woman to the testimony by the killer of her
husband:

After learning for the first time how her husband had died, she was asked
if she could forgive the man who did it. Speaking slowly, in one of the
native languages, her message came back through the interpreters: “No
government can forgive.” Pause. “No commission can forgive.” Pause.
“Only I can forgive.” [Pause.] “And I am not ready to forgive.”17

Does anyone have compelling reasons, let alone the author-
ity, to tell this women that she should forgive the man who abducted
and killed her husband?

Proponents of forgiveness do not insist that victims be
compelled to forgive their oppressors, only that the TRC provide
an opportunity for them to do so. Moreover, most of the perpe-
trators who confessed probably did not expect (and should not
have expected) their victims to forgive them. Dirk Coetzee, a com-
mander of Vlakplaas, South Africa’s counterinsurgency police unit,
testified that he ordered the assassination of Mxenge. Speaking
to the commission, he said, “I will have to live with my conscience
for the rest of my life and with the fact that I killed innocent peo-
ple.” But then he added: “In all honesty, I don’t expect the Mxenge
family to forgive me.”18

With the perspective of other citizens and the aim of the
future democratic government in mind, we must ask whether, even
if many victims would choose to forgive, it is desirable for them to
do so. South Africans of differing perspectives can respect Arch-
bishop Tutu’s call for forgiveness without agreeing that they have
an obligation to forgive their oppressors, or even that the commis-
sion would best serve South Africa by encouraging the victims of
apartheid to forgive. Many citizens (including the victims them-
selves) may reasonably believe that it is morally inappropriate to
forgive people who are unwilling to be punished for their crimes, or
unwilling to offer their victims restitution. Many may also reason-
ably think that although forgiving does not logically entail forget-
ting, it makes forgetting much easier, and the crimes of apartheid
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should not be made easier to forget. Making the memory of the
crimes of apartheid less vivid runs the risk of bringing about similar
crimes in the future, and in itself fails to show the respect for the
victims that is their due.

Crimes like those committed under apartheid are acts not
only against particular victims but also against society and state. Like
the victims of crimes, so too do society and state have something to
forgive. Although forgiveness by a state institution such as a truth
commission is logically possible, it is not desirable from a democratic
perspective, independently of forgiveness by the victims themselves.
The crimes of apartheid constitute an affront to the basic democratic
principle of treating all adults as free and equal citizens. A post-
apartheid state that forgave these crimes could not credibly claim to be
committed to the most basic democratic principles.

What sense of “restorative justice,” if any, can be achieved
by a post-apartheid state that (rightly) does not insist on forgiving
the crimes of apartheid? Some proponents of restorative justice sug-
gest that the wrongs committed under apartheid can be transcended
by the practices associated with a truth commission. But this sugges-
tion is sometimes tied to a more modest claim: that by respecting
the voices of victims who testify to the crimes committed under the
apartheid regime, and providing reparations, a truth commission
can help restore public recognition of the humanity of apartheid
victims. These are worthy moral aims of a commission, but they are
not sufficient to support claims of transcendence, upon which the
conception of restorative justice seems to be based.

One source of the insufficiency of these aims is their failure
to address the reasonable claims by some victims that restoration is
impossible with amnesty, and that there are alternative ways in
which the voices of victims could be heard and reparations granted
without offering amnesty to the perpetrators of apartheid. Propo-
nents of restorative justice should recognize that for many victims of
apartheid, restoration is incompatible with amnesty, and perhaps
unachievable in any case.

Even if restoration is not the best way of justifying the work
of a commission, a commission’s practice of giving public voice to
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victims can still be viewed as an important component of a more
comprehensive justification. The goals of a commission may be more
forward-looking, more political, and more inclusive than those that
are conveyed by the restorative notions of forgiveness, therapy, and
reparations for the victims who testify.19 In the South African case,
restorative justice seems to elevate these aims above those of estab-
lishing a more democratic society for all South Africans who are will-
ing to recognize the reasonable demands of a democracy. The latter
aim is more inclusive, even of the perspectives of victims, many of
whom can neither forgive nor forget. It is also more inclusive of the
perspectives of those perpetrators of apartheid who recognize the
heinousness of their crimes and therefore do not (and should not)
expect to be forgiven.

The aim of reconciliation, part of the TRC’s formal charge,
therefore does not have to be understood as requiring forgiveness by
either victims or the state. If “the healing of the nation” is taken to
mean forgiveness by the victims and repentance by the perpetrators
of apartheid crimes, it is a utopian aim, and not even a positive one.20

The aim of reconciliation should not be seen as seeking some com-
prehensive social harmony, whether psychological or spiritual. As
one commentator on the South African experience observes, “Taken
to the extreme, the reconciliation of all with all is a deeply illiberal
idea.”21 Reconciliation is an illiberal aim if it means expecting an en-
tire society to subscribe to a single comprehensive moral perspective.

Reconciliation of this comprehensive sort is also deeply
undemocratic. A democratic society should indeed seek reconcilia-
tion on some fundamental matters of political morality, such as
freedom of speech, press, and religion, equal political liberty, equal
protection under the law, and nondiscrimination in the distribu-
tion of social offices. But a democratic society that strives for a
consensus on such fundamental matters of political morality must
recognize that moral conflict in politics more generally cannot be
overcome or avoided. In the democratic politics that the new
South Africa seeks, a substantial degree of disharmony is not only
inevitable but desirable. It can be both a sign and a condition of a
healthy democracy.
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The Historicist Response

A third kind of justification takes a more impersonal point of view
and finds the value of truth commissions in their contributions to
establishing past facts and acknowledging past wrongs. The discov-
ery of historical truth is seen as both an end in itself and a means to
a better society. The point is not so much to help the victims but
more to create a shared history as a basis for social and political co-
operation in the future. Facing unwelcome truths, demonstrating
the illegitimacy of apartheid, decriminalizing the resistance move-
ment, forging a collective memory—these are among the many aims
embraced by historicist justifications.22

Although the historicist justification emphasizes truth, it
tries to accommodate the aim of reconciliation. Some writers inter-
pret reconciliation as a form of establishing the truth. They suggest
that reconciliation should be understood as “a closing of the ledger
book of the past . . . like the accountant’s job of reconciling conflict-
ing claims.”23 As du Toit puts it: “a conscious and justified settling of
accounts with the past.”24

The collective memory created by settling accounts in this
way is partly a culmination of a political struggle. Collective memory,
Foucault writes, is a “very important factor in struggle . . . if one con-
trols people’s memory, one controls their dynamism. . . . It’s vital to
have possession of this memory, to control it, administer it, tell it
what it must contain.”25 Although Foucault may exaggerate the ex-
tent to which collective memory can be created and controlled by any
regime, such memory can play an important role in consolidating the
power of a newly emerging democracy, just as it helps sustain authori-
tarian regimes.26 But the more attractive aspect of this justification is
the use of its moral condemnation of the past as a way to start devel-
oping some common moral standards for the future. The “conscious
and justified settling of accounts with the past” becomes a deliberate
and worthy way of establishing democratic norms for the future.

On this interpretation, the historicist response invokes
moral principles, in accord with the first requirement of justification.
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Some critics, however, may still object that it does not satisfy the sec-
ond requirement: it fails to support a sufficiently inclusive perspec-
tive, because the history on which it relies favors the victors over the
vanquished in the recent struggle against the apartheid regime. The
violence perpetrated by the previous regime is treated more harshly
than the violence committed by resistance fighters.

Far from being a weakness of the historicist justification,
this asymmetry of criticism of pro-apartheid and anti-apartheid
activists is a strength. It is a reasonable response to the challenge of
relying on an inclusive moral perspective. An inclusive perspective
does not demand neutrality with respect to all sides in a moral con-
flict. If the cause of one side is more justified than the other, any
“settling of accounts” should acknowledge that asymmetry. That the
cause of anti-apartheid activists was just does not excuse, let alone
justify, all their actions, as the TRC explicitly acknowledged.27 But
that does mean that the activists’ actions are appropriately judged in
a more favorable moral light than the actions of the defenders of the
apartheid regime. This kind of moral judgment is one that could not
reasonably be rejected even by those who once participated in the
apartheid regime, if they were motivated to find a perspective that
could be accepted in principle by their fellow citizens.

The major weakness of the historicist justification is its fail-
ure to live up to the third challenge, which asks that the practices of
the commission itself exemplify the practices of the democratic gov-
ernment toward which the society is striving. Despite the conces-
sions and qualifications that the historicist defenders may offer (the
evidence is imperfect, the conclusions are fallible, and so on), their
aim is for a truth commission that comes as close as possible to a
conclusion that expresses the collective, authoritative version of
what happened and how it should be judged.28 The standard histori-
cist justification implies that there is a truth about the past to be fi-
nally discovered and authoritatively acknowledged. This truth,
moreover, is not merely factual but also evaluative.

The aim of truth-seeking, with its strong intimations of
singularity and finality, is not the most appropriate model for po-
litical judgment in an emerging democratic society. In most such
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societies—South Africa perhaps most of all—moral divisions in
politics will persist, and deep disagreements about fundamental
values will not be resolvable by political processes. The political
institutions of a pluralist democracy must find ways to cope with a
persistent disagreement in which no side can be shown to be ei-
ther right or wrong, in many relevant respects. The practice and
culture of such a democracy must make room for a wide range of
continuing conflict, even while trying to contain it within the
bounds of civility. Civility does not require being friendly or even
polite to one’s oppressors, but it does call for respecting people as
civic equals with whom one has politically deep but reasonable
disagreements.

The assumption of ongoing disagreement and continuing
conflict differs from the usual model of the aim of most truth com-
missions, which in this respect behave more like judicial proceed-
ings. A commission typically seeks a historical verdict, a final judg-
ment about what happened, intended to be accepted by all citizens.
A truth commission that modeled the democratic society it is trying
to build would be more welcoming of controversy. It would avoid
final judgments where the available evidence or arguments were still
uncertain. It would explicitly acknowledge its own limitations, as
the South African commission did in a remarkable section of its
Final Report entitled “The Commission’s Shortcomings.”29 A demo-
cratically oriented commission would, most of all, exemplify how
people can live with continuing disagreements about what exactly
happened in the past and why, and still respect each other as fellow
citizens.

Such a commission would not need to assume that truths
about the past are impossible to discover, only that many of the
truths that we can find now are tentative and many other truths that
we are likely to find in the future are better sought by encouraging
conflict and controversy, rather than by establishing a politically au-
thoritative consensus. Even some of the defenders of the TRC who
emphasize the importance of seeking a consensus on truth recognize
the limits of this quest: they describe the primary function of the com-
mission as expressing “unwelcome truths . . . so that inevitable and
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continuing conflicts and differences stand at least within a single
universe of comprehensibility.”30 Comprehensibility of conflicting
claims is far less final than reconciliation, and far more accepting of
the kind of continuing moral controversy that is not only inevitable
but desirable in a democracy.

Democratic Reciprocity

Democracy is the most familiar and now the most justifiable way of
dealing with such disagreements in politics. Basic to all moral con-
ceptions of democracy is the idea that people should be treated as
free and equal citizens, and should be authorized to share as equals
in governing their society. All moral conceptions of democracy
therefore defend universal suffrage; free and fair competitive elec-
tions; the right to run for public office; freedom of speech, press, and
association; and due process and equal protection under the law,
along with other civil, political, and socioeconomic rights that are
necessary conditions for effective political liberty. Public institu-
tions such as truth commissions must also be morally justified to the
citizens on whose behalf they act.

In justifying truth commissions in a democratic context, we
rely on a conception of deliberative democracy. Deliberative democ-
racy offers the most promising perspective by which to judge the
work of truth commissions that engage in public deliberations be-
cause, more than other conceptions of democracy, it defends a delib-
erative politics that is explicitly designed to deal with ongoing moral
controversy.31 At the core of deliberative democracy is the idea that
citizens and officials must justify any demands for collective action
by giving reasons that can be accepted by those who are bound by
the action. When citizens morally disagree about public policy, they
should deliberate with one other, seeking moral agreement when
they can, and maintaining mutual respect when they cannot.

The fundamental value underlying this conception is reci-
procity, which asks citizens to try to justify their political views to
one another, and to treat with respect those who make good-faith
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efforts to engage in this mutual enterprise even when they cannot
resolve their disagreements. Reciprocity also calls for establishing
social and economic conditions that enable adults to engage with
each other as civic equals. To the extent that those socioeconomic
conditions are absent, as they are to varying extents from all existing
democracies, a conception of deliberative democracy offers a critical
perspective on socioeconomic as well as political institutions.

Even when there is no better alternative to deliberation
over ongoing disagreements in nonideal contexts, deliberation does
not present itself as a panacea. A deliberative conception of democ-
racy also recognizes the limitations of deliberation in specific con-
texts. A deliberative conception and deliberation itself can justify
using nondeliberative means, for example, when such means are
necessary to establish the socioeconomic preconditions for a decent
democracy and more deliberative decision-making.

Even under the best conditions, deliberation is not a substi-
tute for deciding, and deciding is not a substitute for deliberation.
The two go together, and together they are the most morally power-
ful combination that a democracy can offer to justify its political de-
cisions to the people who are bound by them. A deliberative democ-
racy helps avoid tyranny by recognizing that a vote alone, even that
of the vast majority, cannot justify a decision as being substantively
correct. But a deliberative democracy also recognizes that delibera-
tion is no substitute for action, and that deliberating before deciding
is no guarantee that the action taken will be the right one. But de-
liberation does encourage attention to relevant values, and to this
extent it increases both the legitimacy of democratic decision-
making and the likelihood that the decision will be a morally rea-
sonable one.

There is certainly a broad scope for reasonable disagreement
about how much deliberation is sufficient, whether a particular in-
stance of deliberation is as good as it can be, and whether the ensu-
ing decision is just. But “sufficient,” “as good as it can be,” and “just”
are ideal standards, and failing to meet them does not render a de-
liberative decision illegitimate. Democratic institutions, practices,
and decisions can be judged as more or less legitimate to the extent
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that they are supported by reciprocal reasons, reasons that can be
accepted by those who are bound by them.

To the extent that a truth commission seeks to provide re-
ciprocal reasons, it fulfills the requirements for moral justification.
First, reciprocity is not only a moral principle but also an important
aspect of justice.32 Moreover, it is a characteristic of justice that has
special force in democratic politics, where citizens must cooperate to
make their lives go well, individually or collectively. Other citizens
make their claims on one another on terms that each can in princi-
ple accept. Because this kind of exchange is itself a form of justice, a
truth commission that strives for reciprocity directly addresses the
challenge posed by the sacrifice of other kinds of justice.33 Even if
the question remains whether reciprocal justice should take prece-
dence over these other kinds of justice, a justification based on reci-
procity engages this moral challenge on its own terms.

The standard of reciprocity also satisfies the second require-
ment of justification by providing an inclusive perspective. A recip-
rocal perspective is one that cannot reasonably be rejected by any
citizen committed to democracy, because it requires only that each
person seek terms of cooperation that respect all as free and equal
citizens. It does not require that all citizens accept as morally correct
the conclusions of any commission or even the laws and policies
of any democratic government now or in the future. Reciprocity is a
principled perspective that allows for a wide range of reasonable
disagreement. South African citizens should be able to agree that
apartheid was wrong (because it did not respect all South Africans
as free and equal citizens). They should also be able to recognize
that many legitimate institutions, such as the legal system, and
many professionals, such as lawyers, were implicated to varying de-
grees in the apartheid regime.34 But they may reasonably disagree in
many cases about the extent to which particular individuals should
be held responsible for apartheid’s crimes, and about what particular
policies would best alleviate its effects.

A commission that accepts reciprocity as a justification also
practices what it preaches about the democratic society that it is trying
to help create, thus responding to the third challenge of justification.
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Reciprocity serves as a guide not only for a future democracy, calling
on citizens to justify their political views to each other, but also for the
commission itself, calling on commissioners and testifiers to practice
some of the skills and virtues of the democratic society they are striv-
ing to create. The commission thereby applies to its own proceedings
one of the most basic principles that any future democratic society
should follow. The openly participatory process by which members
and staff of the TRC were appointed, and the generally public process
in which its proceedings were conducted, demonstrated its own com-
mitment to democratic practices. More generally, sincere efforts on
the part of citizens to offer an account of their political past closely re-
semble the most basic activities in the kind of democratic politics to
which a healthy democracy aspires: sharing one’s political point of
view with one’s fellow citizens in an effort to persuade them at least of
its reasonableness, and potentially of its rightness. The very activity of
providing an account that other citizens can be expected to under-
stand as reasonable (even if not right) indicates the willingness of cit-
izens to acknowledge one another’s membership in a common demo-
cratic enterprise. This is an important part of any ongoing democratic
project, and therefore a step toward a democratic future in deeply di-
vided societies.35

A truth commission that succeeds in eliciting reasonable
accounts of the past from citizens cannot of course claim to have
achieved a democratic transformation of society, because reciprocity
in its fullest form demands much more than that. But even in this
incipient form, a commission that proceeds in this spirit exemplifies
the value (and limits) of the democratic virtue of mutual respect
among people who deeply but reasonably disagree.

The Economy of Moral Disagreement

One of the most important implications of democratic reciprocity for
the conduct of truth commissions, as well as for democratic politics,
is what we call the principle of the economy of moral disagreement.36

This principle calls on citizens to justify their political positions by
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seeking a rationale that minimizes rejection of the positions they op-
pose. Following this principle, citizens search for significant points of
convergence between their own understandings and those of citizens
whose positions, taken in their more comprehensive forms, they
must reject. By economizing on their disagreements in this way, citi-
zens manifest mutual respect as they continue to disagree about
morally important issues on which they need to reach collective de-
cisions. The meaning of the economy of moral disagreement can be
seen more clearly by comparing its demands with those of the three
other responses we considered above.

The effort to economize on moral disagreement is no less
realistic than the realist’s recommendation to set aside justice for
the sake of stability and to get on with the business of government.
Indeed, the economizing itself can contribute in significant ways to
more effective politics, as citizens look for common ground and
learn to respect the divisions that remain. Only if citizens econo-
mize on their moral disagreements is it realistic to expect the devel-
opment of minimally decent societies—which eschew systematic
violence and repression and secure the most basic liberties and op-
portunities for their members—in nations such as South Africa.

Furthermore, reciprocity is as realistic as it is moral, in the
sense that it does not require that citizens seek points of convergence
with people who are unwilling to reciprocate. In societies as deeply
divided as are South Africa and other countries that have created
truth commissions, any absolute demand to economize on moral dis-
agreement, regardless of the motivation or actions of one’s political
adversaries, would be not only unrealistic, but also undesirable. Vic-
tims of injustice should not be expected to economize on their dis-
agreement with perpetrators of the injustice unless the perpetrators
of the injustice demonstrate a willingness to assume responsibility
for their actions. Reciprocity does not require agreement for its own
sake. It advocates finding moral grounds for agreement. While ac-
knowledging the exigencies of practical politics emphasized by the
realists, the principle of the economy of moral disagreement provides
a critical standard that adds moral content to political judgments and
encourages moral distinctions in the exercise of official discretion.
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A commission that seeks to economize on moral disagree-
ment will not grant blanket amnesty. In exercising their discretion,
commissioners can demonstrate respect for those who reasonably dis-
agree with them about the relative value of reconciliation and justice
by refusing to grant amnesty for the most egregious crimes. A prime
example is the case of de Kock, the Vlakplaas commander. Com-
monly referred to as “Prime Evil,” de Kock was convicted of commit-
ting crimes, most of which “had little or nothing to do with politics,
and others [that] were heinous in the extreme.”37 Unlike some other
former apartheid officials, de Kock had done nothing to aid the anti-
apartheid movement. He seems indeed a fitting candidate for punish-
ment. (Although he received amnesty for some of the crimes for
which he was convicted, he remains in prison serving a life sentence.)

Archbishop Tutu reminded those who criticized the com-
mission’s grants of amnesty that the perpetrators of injustice “are
still in the security forces and part of the civil service. These people
have the capacity of destroying this land. . . . If there were not
the possibility of amnesty, then the option of a military upheaval is
a very real one.”38 However true this may be in general, each specific
appeal for amnesty needs to be considered on its own merits. Reject-
ing the request for amnesty of an official like de Kock, who repre-
sents an extreme in both his criminal actions and his eagerness to
escalate the atrocities of apartheid, is a way that commissioners can
demonstrate their respect for critics’ desire for justice while main-
taining a commission’s forward-looking commitment to furthering
the cause of democracy in South Africa.

While the principle of economizing on moral disagreement
is more demanding than what the realist response requires, it is less
demanding than what the compassionate response suggests. It does
not require repentance and forgiveness, which seem to ask citizens to
learn to love their political adversaries. “[O]nly love has the power to
forgive,” Hannah Arendt wrote. And, “Love, by its very nature, is
unworldly, and it is for this reason rather than its rarity that it is not
only apolitical but antipolitical.”39 But while reciprocity does not aim
at encouraging love among citizens, it does aim at developing some
degree of respect among citizens. “[W]hat love is in its own, narrowly
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circumscribed sphere,” Arendt concluded, “respect is in the larger
domain of human affairs.” Respect is less personal than love. It does
not require intimacy or closeness, or even an admiration of a person’s
achievements or particular qualities. Respect is a civic acknowledg-
ment: the recognition that others are our fellow citizens and that we
are willing to treat them as such, as long as they demonstrate a will-
ingness to reciprocate. This degree of reconciliation would be a great
accomplishment in the South African context, a more political and
potentially inclusive achievement than providing psychological or
spiritual redemption for some victims. It would also take a great deal
of political effort, especially on the part of those South Africans
whose past actions have demonstrated disrespect and even contempt
for their fellow South Africans.

Although respecting one’s fellow citizens does not require
repentance or forgiveness, the deliberations of truth commissions
encourage citizens both to recognize and to acknowledge the extent
to which repentance and forgiveness are valued by their fellow citi-
zens. Deliberation therefore accommodates values that are central
to the compassionate response. Many victims have said that all they
want is to tell their story and to have their husband’s body exhumed
for a decent burial. Having heard the perpetrators testify to horren-
dous crimes against their loved ones, some of the same victims want
something significantly more—reparations and justice in the form
of punishment of the perpetrators. An important advantage of a
deliberative democratic perspective is that it respects all of these
responses, even in the same person. The practice of economizing on
moral disagreement does not decide in advance which of many
reasonable responses is appropriate. Economizing on moral disagree-
ment also has the potential for accommodating a diverse set of
demands, even beyond those that are central to the more compas-
sionate response of restorative justice.

Economizing on moral disagreement does not require that a
commission or citizens try to reach consensus on comprehensive
conclusions about the past, as the historicist response usually does.
That principle leaves more questions open to further dispute and
discussion than does the project of determining and acknowledging

C H A P T E R  S I X

184



the truth about apartheid and its victims. Citizens who try to econ-
omize on moral disagreement may acknowledge the seriousness of
judgments of their fellow citizens without necessarily accepting all
the judgments as true. They may, for example, regard the judgments
as plausible, worthy of further consideration, and even potentially
justifiable, without actually endorsing them.

The willingness to testify to crimes committed and to crimes
endured, on the one hand, and the willingness to consider seriously
the testimony of one’s fellow citizens, on the other, constitute an im-
portant part of the process of a truth commission that seeks to realize
reciprocity. When citizens take each other’s testimony seriously, they
evaluate the credibility of its content and the credibility of those
who are testifying. A fair evaluation requires the open-mindedness
to consider the merits of the testimony of those who testify. This
kind of open-mindedness is the same quality that makes it possible
for citizens of a democracy to respect and to learn from their
disagreements.

Unlike a trial that depends on making a definite binary
choice between guilt and innocence, a truth commission can en-
courage accommodation to conflicting views that fall within the
range of reasonable disagreement. The justification that we develop
here favors such accommodation, a practice that itself is an exercise
in democratic politics. It suggests how a truth commission can ex-
press respect for differing points of view without either endorsing
them as clearly correct or rejecting them as clearly incorrect. It then
becomes the responsibility of both the participants and the ob-
servers to determine, through ongoing public deliberation, which
points of view fall within the range of reasonable disagreement.

This range is not unlimited, and citizens, especially leaders,
need not be hesitant about rejecting views that they believe lie out-
side it. Archbishop Tutu and some senior ANC officials rejected as
unreasonable the written testimony of former president de Klerk,
which accompanied his apology to citizens who had suffered the
atrocities of apartheid. In his testimony, de Klerk insisted that he
was unaware of a long succession of killings, bombings, and tortures
by high-level officials in his own party and government. He claimed
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that these were “the criminal actions of a handful of operatives of
the security forces of which the [National] Party was not aware
and which it would never have condoned.”40 Tutu had reasonable
grounds to deny this claim, because he had personally told de Klerk
at the time about some of these crimes. Although because of a court
challenge the commission withheld its conclusion about the indi-
vidual responsibility of high-level officials, this particular dispute
should have been resolved on empirical grounds. Both sides of the
controversy had access to the relevant evidence, and both de Klerk
and Tutu accepted the moral assumptions about official responsibil-
ity that were relevant to resolving this case. This dispute therefore
does not lie within the range of reasonable disagreement.

Reciprocity does not demand moral detachment. Econo-
mizing on moral disagreement is completely compatible with taking
a strong position against apartheid, even raising vigorous objections
against individuals and groups that supported the apartheid regime.
The economizing that reciprocity recommends is a moral practice,
governed by moral principles that would condemn injustices and
would judge unjust actions harshly and praise just ones. Neverthe-
less, a commission inspired by this kind of reciprocity would also call
for testimony from the leaders of the resistance to the unjust regime
(in South Africa, those who fought apartheid). It would ask these
leaders to acknowledge their violations of human rights, as the TRC
did, much to its credit, though not without provoking political crit-
icism and legal challenge by the ANC and its supporters. Demand-
ing such an acknowledgment does not entail deciding whether
fighting the injustice of apartheid justified the violations of human
rights, as in the case of ANC bombings of innocent civilians. The
point of the acknowledgment is to demonstrate respect for those in-
nocent individuals who were killed in the anti-apartheid cause.

A truth commission economizing on moral disagreement
can also encourage attitudes and actions that go beyond mutual re-
spect. It offers the victims of injustice a forum for demonstrating an
even stronger form of civic magnanimity, a benevolence that leads
to accepting the perpetrators of injustice as civic equals. Because
this benevolence is supererogatory, a truth commission cannot
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expect all or even most victims of injustice to display it. But the
TRC was neither foolish nor utopian to think that such benevo-
lence is possible. Its prime model no doubt was President Nelson
Mandela himself.

Shortly after he was released from prison, Mandela gave
several remarkable speeches in the spirit of reconciliation, none of
which showed any signs of bitterness toward his oppressors, nor any
intention to seek retribution. When asked how he could be so mag-
nanimous toward his oppressors, Mandela replied, “I could not wish
what happened to me and my people on anyone.” Surely no one
should expect such magnanimity from anyone who has suffered the
injustices that Mandela and many other South Africans have suf-
fered at the hands of their own countrymen. But to the extent that
the TRC not only officially elicited but also publicly recognized the
benevolence of citizens who suffered the injustices of apartheid, it
secured a better future for South African democracy.

Even the less demanding virtues of democratic reciprocity
would, if more fully realized, help build a stronger democracy in
South Africa, as well as in other countries seeking to overcome the
legacy of unjust regimes. Truth commissions alone cannot overcome
that legacy. The full realization of deliberative democracy—or for
that matter the full realization of a minimally decent democracy—
presupposes social and economic conditions that neither South
Africa nor any other democracy can yet possess. Truth commissions,
we have suggested, can constructively contribute to this process of
democratization and, as important, can help constitute it. Commis-
sions that respect the principles of deliberative democracy provide a
cogent response to the moral challenge of their critics, a fruitful
guide for their own conduct, and a robust justification for their
moral foundation. Neither truth nor justice alone, but a democracy
that does its best to promote both, is the bedrock of any worthy
truth commission.
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or presumably because they are as yet unresolvable by a political conception
of justice. In both cases, however, the aim of a political conception of jus-
tice, on Rawls’s account, is to create an overlapping consensus and thereby
decrease political controversy (ibid., p. 13).

39. Ibid., p. 14.
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Chapter 3
Deliberative Democracy beyond Process

1. As Jürgen Habermas writes, “All contents, no matter how fun-
damental the action norm involved may be, must be made to depend on
real discourses (or advocatory discourses conducted as substitutes for
them).” “Discourse ethics,” in Moral Consciousness and Communicative Ac-
tion, trans. Christian Lenhardt and Shierry Weber Nicholsen (Cambridge,
Mass.: MIT Press, 1993), p. 94. For comments and other citations, see our
discussion in Amy Gutmann and Dennis Thompson, Democracy and Dis-
agreement (Cambridge, Mass.: Harvard University Press, 1996), pp. 17–18.
Other theorists, who would also be more inclined to limit deliberative
democracy to process considerations and are therefore critical of including
substantive principles in its theory, include: Jack Knight, “Constitutional-
ism and Deliberative Democracy,” in Stephen Macedo, ed., Deliberative
Politics (New York: Oxford University Press, 1999), pp. 159–69; Cass Sun-
stein, “Agreement Without Theory,” in Macedo, pp. 147–48; and Iris Mar-
ion Young, “Justice, Inclusion, and Deliberative Democracy,” in Macedo,
pp. 151–58. For our reply, see Gutmann and Thompson, “Democratic dis-
agreement,” in Macedo, pp. 261–68.

2. See statements by NICE’s newly appointed director, Michael
Rawlins, in Richard Horton, “NICE: A Step Forward in the Quality of
NHS Care,” The Lancet 353 (March 27, 1999), pp. 1028–29; and Gavin
Yamey, “Chairman of NICE Admits That Its Judgments Are Hard to De-
fend,” British Medical Journal 319 (November 6, 1999), p. 1222.

3. See “NICE appraisal of Zanamivir (Relenza)” posted at www.nice.
org.uk. For some of the reaction, see Stephen D. Moore, “U.K. Rebuffs Glaxo
on New Flu Drug,” Wall Street Journal (October 11, 1999), p. A19.

4. Stuart Hampshire, Innocence and Experience (Cambridge, Mass.:
Harvard University Press, 1989), p. 112.

5. Ibid, p. 112.
6. See “NICE Appraisal of Zanamivir (Relenza).” For some of

the reaction, see Moore, “U.K. Rebuffs Glaxo on New Flu Drug.” The
Food and Drug Administration approved Relenza for use in the United
States despite a 13–4 vote of an outside panel of experts recommending
against approval. Some critics believe that the drug was overprescribed
during a recent flu season. See Sheryl Gay Stolberg, “F.D.A. Warns of
Overuse of two New Drugs Against Flu,” New York Times (January 13,
2000), p. A18.

7. See House of Commons debate, November 10, 1999, and dis-
cussion above, pp. 119–20.
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8. House of Commons debate, November 10, 1999. Also see Jo
Lenaghan, “The Rationing Debate: Central Government Should Have a
Greater Role in Rationing Decisions,” British Medical Journal 314 (March
29, 1997), 967–71.

9. Gutmann and Thompson, Democracy and Disagreement, pp.
199–229.

10. Not so welcome are other critics—those who reject the aim of
giving substantive content to the claims of reciprocity, or who reject the very
standard of reciprocity. But neither are their claims cogent. Having rejected
the idea of mutual justification, they are hard-pressed to explain how they can
justify (at all) imposing coercive laws and policies on citizens who morally
disagree with them. See the section “A Public Philosophy” in chapter 2, and
Gutmann and Thompson, Democracy and Disagreement, pp. 352–53.

11. The discussion here of moral and political provisionality
draws on our analysis in “Why Deliberative Democracy is Different,” in
Ellen Frankel Paul et al., eds., Democracy (Cambridge: Cambridge Univer-
sity Press, 2000), pp. 161–80 [chapter 4 of the present volume].

12. The range is determined by what we call “deliberative disagree-
ments,” which are those in which citizens continue to differ about basic moral
principles even though they seek a resolution that is mutually justifiable.
The dispute over abortion is an example of a deliberative disagreement, be-
cause both sides can justify their views within a reciprocal perspective. A dis-
pute about racial segregation is an example of a nondeliberative disagreement,
because one side can be reasonably rejected within a reciprocal perspective.
See Gutmann and Thompson, Democracy and Disagreement, pp. 2–3, 73–79.

13. E. Rous et al., “A Purchase Experience of Managing New Ex-
pensive Drugs: Interferon Beta,” British Medical Journal 313 (November 9,
1996), pp. 1195–96.

14. Gutmann and Thompson, Democracy and Disagreement,
pp. 57–58.

15. Ibid., p. 353.
16. Frederick Schauer, “Talking as a Decision Procedure,” in

Macedo, pp. 17–27.

Chapter 4
Why Deliberative Democracy Is Different

1. Although most substantive theories are first-order theories,
and many procedural theories are second-order theories, the substantive/
procedural distinction is not the same as the first-order/second-order distinc-
tion. The substantive/procedural distinction characterizes theories according
to whether they justify political decisions by reference to independent moral
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principles or entirely by reference to features of the process. The first-order/
second-order distinction classifies theories according to whether they affirm
the truth of a single consistent set of (substantive or procedural) principles
that exclude other such principles, or whether they refer to the principles in
a way that is consistent with a range of potentially inconsistent sets (for ex-
ample, by prescribing certain attitudes or conduct with regard to the princi-
ples and the persons who hold them).

2. See Amy Gutmann and Dennis Thompson, Democracy and Dis-
agreement (Cambridge, Mass.: Harvard University Press, 1996).

Chapter 5
Just Deliberation about Health Care

1. Karen Grandstrand Gervais et al., eds., Ethical Challenges in
Managed Care (Washington, D.C.: Georgetown University Press, 1999),
chaps. 1, 19, and 20. The rescreening test PAPNET seems to be the model
for PUREPAP in the case study. Medical Industry Today (August 3, 1998)
and Biomedical Market Newsletter (February 28, 1998) report on this test.
Biomedical Market Newsletter reports that PAPNET would cost $33,781 for
each abnormal Pap smear identified and $101,343 for each HPV identified,
compared to $1,065 and $4,970, respectively, for manual rescreening. It
also reports the results of a new CDC study released January 31, 1998 (Pt.
2): “Given the high costs of using the automated system, the study suggests
other ways to reduce cervical cancer death. These include implementing
more effective screening programs, such as performing Pap smears on
women who do not currently receive them. . . .”

2. Amy Gutmann and Dennis Thompson, Democracy and Dis-
agreement (Cambridge, Mass.: Harvard University Press, 1996).

3. Lawrence C. Becker, Reciprocity (London: Routledge and
Kegan Paul, 1986), pp. 73–144.

4. Gutmann and Thompson, 1996, pp. 208–29.
5. Gutmann and Thompson, “Deliberating about Bioethics,”

Hastings Center Report (May/June 1997), pp. 38–41.
6. Gervais et al., pp. 17–18.
7. Kurt Baier, The Moral Point of View (Ithaca, N.Y.: Cornell

University Press, 1958), pp. 187–213; John Rawls, A Theory of Justice
(Cambridge, Mass.: Harvard University Press, 1971), pp. 130–136.

8. Gervais et al., p. 18.
9. Gervais et al., p. 24.
10. John Stuart Mill, Considerations on Representative Government

(London: Longman, Green, and Roberts, 1865), chap. III, p. 68.
11. Gutmann and Thompson, 1996, pp. 2–3, 73–79.
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Chapter 6
The Moral Foundations of Truth Commissions

1. “South Africa Looks for Truth and Hopes for Reconciliation,”
The Economist (20 April 1996), p. 33.

2. We discuss only some of the most important and most general
justifications here. In practice the TRC emphasized different purposes at
different stages of its process. (See Andre du Toit, “The Moral Foundations
of the South African TRC,” in Robert I. Rotberg and Dennis Thompson,
eds., Truth v. Justice: The Morality of Truth Commissions [Princeton, N.J.:
Princeton University Press], pp. 122–40.) One of the most extensive de-
fenses of the TRC lists fourteen different goals. But virtually all are partic-
ular forms of a limited number of the more general justifications, and in
fact the authors themselves examine only a few in any detail. See Kadar
Asmal, Louise Asmal, and Ronald Suresh Roberts, Reconciliation through
Truth (New York: Palgrave Macmillan, 1998), pp. 10–11. The commission
itself presented its primary objective as promoting “national unity and rec-
onciliation,” but interpreted it to include various other purposes, such as
“promotion of democracy,” restoring the “dignity of victims,” and encour-
aging “perpetrators . . . to come to terms with their own past.” Truth and
Reconciliation Commission, Final Report (Cape Town, 29 October 1998),
I, ch. 4, “The Mandate,” sections 2, 3, and 31.

3. Asmal et al., Reconciliation, pp. 12–27 (emphasis added). This
argument often takes the form of appealing to a different kind of justice,
usually called “restorative.” See Archbishop Desmond Tutu’s comments
in the Foreword, TRC, Final Report, I, chap. 1, section 36; the TRC’s
discussion of “concepts and principles” in I, chap. 5, sections 80–100;
and Elizabeth Kiss, “Moral Ambition Within and Beyond Political
Constraints,” and Andre du Toit, “The Moral Foundations of the South
African TRC,” both in Truth v. Justice. See also the section of this chapter
entitled “The Compassionate Response.”

4. Tutu seems to suggest that “shaming” may serve as a partial sub-
stitute for criminal punishment (Final Report, I, chap. 1, section 36).

5. Tina Rosenberg, “Recovering from Apartheid,” New Yorker (18
November 1996), p. 92.

6. Asmal et al., Reconciliation, pp. 19, 22.
7. Mark Gevisser, “The Witnesses,” New York Times Magazine

(22 June 1997), p. 32.
8. The TRC explicitly acknowledged that in carrying out its func-

tion of identifying perpetrators of gross human rights abuses, it gave greater
weight to its “truth-seeking role . . . the public interest in the exposure of
wrongdoing” than to the “fair treatment of individuals in what was not a
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court of law.” It used a lower burden of proof than that required by the
criminal justice system (Final Report, I, chap. 4, pp. 153–55). However,
the amnesty hearings followed more closely the adversarial and judicial pro-
cedures. On some limitations of any appeal to due process, see Sanford
Levinson, “Trials, Commissions, and Investigative Committees,” in Truth v.
Justice, pp. 211—34.

9. For a statement of this aspect of the “realist” position, see 
Dumisa Ntsebexa, “The Uses of Truth Commissions,” in Truth v. Justice,
pp. 158–79.

10. Final Report, I, chap. 1, section 11.
11. Rosenberg, p. 51.
12. See Rajeev Bhargava, “Restoring Decency to Barbaric Soci-

eties,” in Truth v. Justice, pp. 45–62.
13. For the strengths and weaknesses of the therapeutic approach,

see Martha Minow, “The Hope for Healing,” in Truth v. Justice, pp. 235–60.
14. Asmal et al., Reconciliation, p. 49.
15. See citations in note 3 above.
16. Suzanne Daley, “In Apartheid Inquiry, Agony Is Relived but

Not Put to Rest,” New York Times (17 July 1997), p. A10.
17. Timothy Garten Ash, “True Confessions,” New York Review of

Books (17 July 1997), pp. 36–37.
18. Rosenberg, “Recovering,” p. 95. (See also citations in note 3,

above.)
19. Some forward-looking, political, and inclusive goals for the

South African Commission are articulated by Alex Boraine, “Truth and
Reconciliation in South Africa,” in Truth v. Justice, pp. 141–57.

20. The phrase is from a statement made by Tutu during the hear-
ings, quoted in Ash, “True Confessions,” p. 37. For a different perspective,
see Boraine, “Truth and Reconciliation.”

21. Ash, “True Confessions,” 37.
22. See Asmal et al., Reconciliation, p. 46; and Mark Osiel, Mass

Atrocity, Collective Memory and the Law (New Brunswick, N.J.: Transac-
tion, 1999), pp. 210–11.

23. Asmal et al., Reconciliation, p. 47.
24. Ibid, p. 47.
25. Michel Foucault, “Film and Popular Memory,” Radical Philoso-

phy XI (1975), pp. 24, 25.
26. For a discussion of the difficulties in deliberately creating col-

lective memory, see Osiel, Mass Atrocity, pp. 209–12.
27. See Final Report, IV, sections 60–81.
28. The National Unity and Reconciliation Act that created the

TRC set this goal: “Establishing as complete a picture as possible of the
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causes, nature and extent of the gross violations of human rights which
were committed during the period from March 1960 to the cut-off date,
including the antecedents, circumstances, factors and context of such vio-
lations, as well as the perspectives of the victims and the motives and
perspectives of the persons responsible for the commission of the viola-
tions . . .” (Final Report, I, chap. 4, section 31). In the end, the commission
did not claim that it had succeeded in presenting a “complete picture,” and
in its “perpetrator findings” (V, chap. 6, sections 77–150) it followed a
more cautious, judicial approach. But many of the general conclusions of
the report have the character of an authoritative historical verdict (see, for
example, I, chap. 2; II, chaps. 1, 3–5).

29. Final Report, V, chap. 6, sections 52–62, “The Commission’s
Shortcomings.” At the conference at which an earlier version of this chap-
ter was presented to members of the commission and staff, the authors sug-
gested that the final report might include a candid discussion of its own
limitations.

30. Asmal et al., Reconciliation, 46. For a description of “contra-
puntal history,” which is consistent with this approach, see Charles Maier,
“Doing History, Doing Justice,” in Truth v. Justice, pp. 261–78.

31. This conception of democracy, including the value of reci-
procity and the idea of an economy of moral disagreement that we present
here, is developed more systematically in Amy Gutmann and Dennis
Thompson, Democracy and Disagreement (Cambridge, Mass.: Harvard Uni-
versity Press, 1996).

32. Lawrence C. Becker, Reciprocity (London: Routledge and
Kegan Paul, 1986), pp. 73–144.

33. Although the commission apparently adopted a notion of
restorative justice, it went to some length to try to justify giving priority to
this value over ordinary criminal justice. See the Final Report, I, chap. 5,
sections 53–100.

34. For a valuable discussion of the commission’s hearings on the
role of judges and lawyers, see David Dyzenhaus, Judging the Judges, Judging
Ourselves: Truth, Reconciliation and the Apartheid Legal Order (Oxford:
Oxford University Press, 1998). Also, see the discussion of the institu-
tional hearings, especially on business and labor, the legal community, the
health sector, and the media, in the Final Report, IV, chaps. 2, 4–6.

35. For a complementary perspective on the value of deliberation
by truth commissions, see David Crocker, “Truth Commissions, Transi-
tional Justice and Civil Society,” in Truth v. Justice, pp. 99–121.

36. See Gutmann and Thompson, Democracy and Disagreement,
pp. 85–94.

37. Rosenberg, “Recovering,” p. 90.
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38. Ibid., pp. 89–90.
39. Hannah Arendt, The Human Condition (New York: Double-

day, 1959), pp. 217–218.
40. Second Submission of the National Party to the Truth and

Reconciliation Commission, May 1997, “General Comments,” p. 8 (avail-
able on the official TRC website [www.truth.org.za] under Human Rights
Violations Committee, Submissions, National Party).
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