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General Introduction

Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family. including food. clothing.

housing and medical care.
Everyone i1s entitled to a social and international order in which the
rights and freedoms set forth in this Declaration can be fully realized.
UDHR, Articles 25 and 28'

The eight essays collected in this volume were written between 1990
and 2001. They develop different aspects of a normative position on
global justice. The General Introduction states this position in a uni-
fied and non-technical way. With this overview, chapters can be read
selectively and in any order. Chapters 1-3 are the most philosophical.
discussing universal justice, human rights. and moral theorizing. Chap-
ters 3-5 show that the common moral acceptance of the existing
global order is incoherent with firmly entrenched moral convictions
about interpersonal morality and domestic justice. Chapters 6--8 pro-
pose modest and feasible, but significant. global institutional reforms

This general introduction has been improved by very helpful comments from Robert
Amdur. Christian Barry. Charles Beitz. Daniclle Cclermajer. Mona El-Ghobashy.
Andy Kuper. Andy Nathan. and Ling Tong. | also want to thank Daniela Mitrovich
for her substantial help in harmonizing the eight chapters and in constructing the
index.



2 Introduction

that would better align our international order with our moral values.
These last three chapters offer the most accessible entry to the book.

| Some cautions about our moral judgments

During the last 220 vears. moral norms protecting the weak and the
vulnerable have become increasingly restrictive and increasingly effect-
ive. Forms of conduct and social organization that were accepted
and practiced in the eighteenth and nineteenth centuries and for
millennia betore domestic violence. slavery, autocracy. colonialism.
genocide — are now proscribed. outlawed. and displayed as paradigms
of 1njustice. On the face of it. at least. there has been tremendous
moral progress.

Yet. how well are the weak and vulnerable faring today? Some
2.800 milhon or 46 percent of humankind live below the World Bank's
S2/day poverty line — precisely: in households whose income per per-
son per day has less purchasing power than S$2.15 had in the US in
1993. On average. the people living below this line fall 44.4 percent
below it. Over 1.200 million of them live on less than half, below the
World Bank's better-known Sl/day poverty line. People so incredibly
poor are extremely vulnerable to even minor changes in natural and
social conditions as well as to many forms of exploitation and abuse.
Each year. some 18 million of them die prematurely from poverty-
related causes. This is one-third of all human deaths — 50.000 every
day. including 34.000 children under age five.

Such severe and extensive poverty persists while there is great and
rising affluence elsewhere. The average income of the citizens of the
affluent countries is about 50 times greater in purchasing power and
about 200 times greater in terms of market exchange rates than that
of the global poor. The latter 2.800 million people together have about
1.2 percent of aggregate global income. while the 903 million people
of the “high-income economies™ together have 79.7 percent. Shifting
merely | percent of aggregate global income — $312 billion annually® -
from the first group to the second would eradicate severe poverty
worldwide.

In reality. however. the shift in global income goes the other way.
Inequality continues to mount decade after decade as the affluent get
richer and the poor remain at or below the subsistence minimum.
Over a recent. closely studied five-year period. real growth in global
average per capita income was a respectable 5.7 percent. The top
quintile (fifth) of the world’s population got all of the gain — and then
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some: real incomes declined in all other income segments. “The bottom
5 percent of the world grew poorer. as their real incomes decreased
between 1988 and 1993 by /s while the richest quintile grew richer. It
gained 12 percent in real terms. that is it grew more than twice as
much as mean world income (5.7 percent).™

This juxtaposition of great progress in our moral norms and conduct
with a rather catastrophic moral situation on the ground raises two
questions:

I How can severe poverty of half of humankind continue despite
enormous economic and technological progress and despite the
enlightened moral norms and values of our heavily dominant
Western civilization?

Why do we citizens of the affluent Western states not find it morally
troubling. at least. that a world heavily dominated by us and our
values gives such very deficient and inferior starting positions and
opportunities to so many people?

19

Answers to the second question help answer the first. Extensive,
severe poverty can continue. because we do not find its eradication
morally compelling.® And we cannot find its eradication morally com-
pelling until we find its persistence and the relentless rise in global
inequality troubling enough to warrant serious moral reflection. To
be sure. many among us know only the bare outlines of the problem.
But this 1s mostly because those who do know more of the relevant
data — economists and other academics, journalists. politicians — find
them not morally disturbing enough to highlight. publicize. and dis-
cuss. They do not see global poverty and inequality as morally import-
ant issues for us. To understand why this is so, one must examine
their conscious and semi-conscious reasons for seeing things the way
they do: the justifications they give themselves and others, or would
give if pressed. Beginning with section Il. next. much of this book is
such an examination.

To answer our two questions fully, one must also explore other causal
factors that influence how our social world and moral values develop
in interaction with each other. A rather too neat account of such
other causal factors 1s Marx’s historical materialism, claiming that
dominant conceptions of justice are shaped by the dominant group’s
shared interests. which in turn are shaped by its specific role in con-
trolling the means of economic production (capital. technologies. labor
power. land. and natural resources). Thus. historical materialists refuse
to see the history of the last 220 vears as a success of moral effort and
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enlightenment: colonialism. slavery. and the subjection of women,
together with the moralities condoning them. disappeared because
they obstructed newly accessible. more effective ways of combining
the factors of production through market institutions. Our shifting
morality merely trails the shifting interests of those who own capital.
technologies. land. and natural resources. Any protection and relief
moral norms afford the weak and the poor is merely incidental.”

Historical materialism 1s surely too thin a theory to explain all
changes in moral norms and values. or even just the major historical
shifts. But it is undeniable that one’s interests and situation influence
what one finds morally salient (worthy of moral attention) and what
notions of justice and ethics one finds appealing and compelling.
Consider whether it is unjust to deny basic health care to citizens on
account of their inability to pay. A poor person is rather more likely
than a rich one to find this question important and more likely also
conscientiously to believe the affirmative. Such discrepancies may be
greater when groups live in mutual isolation and lack vivid awareness
of each other’s circumstances, experiences. and perspectives on the
world. We live in extreme isolation from severe poverty. We do not
know people scarred by the experience of losing a child to hunger,
diarrhea, or measles. do not know anyone earning less than $10 for
a 72-hour week of hard. monotonous labor. If we had such people
as friends or neighbors, many more of us would believe that world
poverty demands serious moral reflection and many more of us would
hold that we should all help to eradicate this problem.

One’s interests and situation also affect the concrete judgments one
derives from one’s moral values. Unconsciously, at least. people tend
to interpret their moral values in their own favor and tend to select,
represent. and connect the facts so as to facilitate the desired concrete
judgments. This rationalizing tendency is stronger in people surrounded
by others whose relevant interests coincide. Here each person’s desire
to see the pursuit of these interests as morally defensible is reinforced
by her peers’ expressed moral judgments and like conduct. Regular
direct contact with outsiders could show the members of such a group
that 1ts values - applied perhaps in light of a better or fuller under-
standing of the relevant facts - support different moral judgments.
But few citizens of the affluent countries have such outside contacts
which might interfere with their embrace of two going moral preju-
dices: that the persistence of severe poverty abroad does not require
our moral attention, and that there i1s nothing seriously wrong with
our conduct. policies, and the global economic institutions we forge
in regard to world poverty.
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By showing how these widely shared judgments are promoted by the
causal factors sketched in the last two paragraphs. I have not refuted
these judgments in any way. But those influences do suggest that these
judgments require further thought, that we should not allow incipient
doubts about them to be overwhelmed by the manifest unconcern of
nearly all our politicians, academics. and mass media.

Let me turn to another set of causal factors, which bear only on the
first question of how so much misery can persist despite great progress
in moral norms, unprecedented technological advances. and solid
global economic growth. Moral norms, designed to protect the liveli-
hood and dignity of the vulnerable. place burdens on the strong. If
such norms are compelling enough. the strong make an effort to com-
ply. But they also. consciously or unconsciously. try to get around the
norms by arranging their social world so as to minimize their burdens
of comphance. Insofar as agents succeed in such norm avoidance.
they can comply and still enjoy the advantages of their dominance.
Such success. however. generally reduces not merely the costs and
opportunity costs of moral norms for the strong. but also the protection
these norms afford the weak.

This phenomenon is famihiar from more formal, legal rules such as
those constituting the tax code. Clever accountants for wealthy indi-
viduals and corporations are endlessly searching for loopholes and
other methods of tax avoidance which keep their clients in compli-
ance with the law and yet thwart legislative efforts at fine-tuning the
distribution of tax burdens. Moral norms elicit similar strategic re-
sponses: corporations, concerned about harsh working conditions in
a foreign plant. sell it and then buy its products from its new local
owner. The developing world has been similarly transformed from
colonies into independent states. Many people there are still desper-
ately poor and oppressed, and we still get the natural resources we
need. But we now pay native rulers and “elites”™ for such imports and
therefore are — or at least feel — morally disconnected from the misery
of the locals.

So a suspicion. elaborated in chapter 3. is that the celebrated his-
toric transformation of our moral norms has mostly produced cosmetic
rearrangements. Imagine some visionary European statesman. in 1830
say, posing the question of how the advanced states of Europe and
North America can preserve and. if possible. expand their economic
and political dominance over the rest of the world even while bringing
themselves into compliance with the core norms of Enlightenment
morality. Find the best solution to this task you can think of and then
compare it to the world today. Could the West have done any better?
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The actual transformation was not. of course. the result of such a
deliberate plan or grand conspiracy. It would probably have been far
less successful for us if it had been pursued according to a plan. It
came about through the uncoordinated activities of many influential
players — each seeking its own advantage. learning from its errors.
processing new data. and strategically adjusting itself to compelling
moral norms by seeking to find and to exploit moral loopholes and
other methods of morality avoidance. An invisible hand. rather less
benign than the one acclaimed by Adam Smith, ensures that the world,
driven by these self-seeking efforts, equilibrates toward a mode of
organization that gives the strong as much as possible while still
allowing them to be in compliance with their moral norms. Such a
process gravitates toward the worst of all possible worlds to which the
strong can morally reconcile themseives.

The affluent Western states are no longer practicing slavery. colomal-
ism. or genocide. But they still enjoy crushing economic. political. and
military dominance over the rest of the world. And a large proportion
of humankind still can barely obtain enough to survive. The extent
and severity of the deprivations they sutfer. contrasted with our vastly
higher standard of living. suggest caution against thoughtless approval
of our conduct, policies. and global institutions. Moreover, how we
assess ourselves depends on objective features: on the structure of
the human world and on our role within it. as well as on subjective
features: on how we direct our moral attention. on our conceptions of
justice and ethics, and on how we apply these conceptions to the
human world and to our role within it. Reflection on the causal influ-
ences that affect these five features suggests more caution against a
hasty embrace of the two common prejudices. Given what 1s at stake.
we cannot embrace them without examining their plausibility. Such an
examination involves reflection on our conscious and semiconscious
reasons for these judgments.

Il Four easy reasons to ignore world poverty

What reasons do people in the developed West have for being uncon-
cerned with the persistence of severe poverty abroad? The inquiry into
this question faces a difficulty: those who judge an issue not worthy of
moral attention cannot have an elaborate defense for this judgment
because such a defense presupposes the very attention they fail to
summon. And yet. there must be something in their moral outlook
that explains why the basic data about poverty. which are known, do
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not seem morally salient to them. If something of this magnitude does
not strike people as worth serious inquiry and reflection. one would
expect them to have at least a superficial reason. What superficial
reasons do they have for not deeming vast global poverty and in-
equality important. and how well do these reasons stand up to critical
reflection?

One easy assumption is that preventing poverty deaths is counter-
productive because it will lead to overpopulation and hence to more
poverty deaths in the future.® This assumption does not square with
the facts. In the last few decades. the rise in the human population has
been overwhelmed by enormous efficiency gains in food produc-
tion, reflected in a 32 percent drop in real prices of basic foodstuffs
over the 1985-2000 period (n. 144). More importantly, there is now
abundant evidence that birth rates tend to fall dramatically wherever
poverty is alleviated and women gain better economic opportunities.
more control within their households. and better access to reproduct-
ive information and technologies. Accelerated progress against pov-
erty and the subordination of women may actually be the best strategy
against overpopulation and toward an early leveling-off of the human
population around 10 billion.” In any case. the available evidence
does not support the conclusion that efforts to reduce severe poverty
must multiply human suffering and deaths over time.

A second easy assumption is that world poverty is so gigantic a
problem that it simply cannot be eradicated in a few years. at least
not at a cost that would be bearable for the rich societies. This
assumption is widespread. Richard Rorty, for instance, doubts that
we are able to help the global poor by appealing to the claim that
“a politically feasible project of egalitarian redistribution of wealth.
requires there to be enough money around to insure that. after the
redistribution, the rich will still be able to recognize themselves — will
still think their lives worth living.”" What Rorty presumes seems
obvious: ending the poverty of 2.800 million human beings would
sap our arts and culture and our capacity to achieve social justice at
home. It would greatly damage our lives and communities and thus
is clearly politically unfeasible.

Yet this presumption ignores the enormous extent of global inequal-
ity. The aggregate shortfall of all these people from the $2 PPP a day
poverty line amounts to some $300 billion annually or just 1.2 percent
of the aggregate annual gross national incomes of the high-income
economies. On any credible account of Rorty’s recognitional capa-
cities. and ours, he and the rest of us could still recognize ourselves
quite easily after accepting reforms that entail a 1.2 percent reduction
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in our incomes for the sake of eradicating severe poverty worldwide.
Indeed. in a sense of the word Rorty would not allow. we might
recognize ourselves for the very first time.

Moreover. the second easy assumption. even if it were true. cannot
justify neglect of poverty. World poverty appears as one overwhelming
- Herculean or rather Sisyphean - task to which we. as individuals.
cannot meaningfully contribute. One makes a disaster-relief contribu-
tion after an earthquake and finds that, two years later. the damaged
city has been largely rebuilt. with our help. One makes a contribution
to poverty relief and finds that. two years later. the number of people
living and dying in extreme poverty is still unimaginably large. The
former contribution seems meaningful because we think of the task as
limited to one disaster — rather than including the effects of all natural
disasters. say. The latter contribution appears pointless. But such
appearances arise from our conventional sorting categories. Seeing
the global poor as one vast homogeneous mass, we overlook that
saving ten children from a painful death by hunger does make a real
difference. a// the difference for these children. and that this difference
is quite significant even when many other children remain hungry.

A third easy assumption is that. as the history of failed attempts at
development assistance illustrates, world poverty cannot be eradicated
by “throwing money at the problem.” Now it may be true that official
development assistance (ODA) has done little for development. But
this 1s not evidence for the prized conclusion because most such aid is
not aimed at promoting development. Rather, our politicians allocate
it to benefit those who are able and willing to reciprocate: export
firms in the donor countries and political-economic elites of strategic-
ally important developing states. This diagnosis is supported by a
detailed study of the aid allocations made by the various “donor™
countries.' It is also supported by the fact that ODA was sharply
reduced after the end of the Cold War (n. 143). when our need for
political support from developing states declined (whereas the needs
of the global poor and our capacity to help did not). The diagnosis is
further supported by the fact that only 19 percent of all ODA goes to
the 43 least developed countries and only 8.3 percent is targeted
toward meeting basic needs.'” The unimpressive results of ODA fail
to show. then. that money cannot be used effectively for poverty
reduction. In fact, the appropriately targeted portion of ODA has
done a lot of good.

To be sure, good intentions do not always lead to success. Even the
most dedicated anti-poverty organizations sometimes waste money
and effort. But, if anything. this is a reason to think harder about
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world poverty and ways of attacking it. rather than less. Where corrup-
tion 1s an obstacle. we can try to reduce it. circumvent it, or focus our
efforts elsewhere. If foreign donations of food depress demand. prices.
and hence incentives for production in the target country. we can
instead enhance the income of the poor. Where direct transfers to
poor households create dependency. we can. targeting children espe-
cially. fund vaccination programs. basic schooling. school lunches.
safe water and sewage systems. housing. power plants and networks.
banks and microlending. and road. rail. and communication links.
Such projects augment poor people’s capacity to fend for themselves
and their access to markets while also stimulating local production.
Such projects. publicly funded. played an important role in the eradi-
cation of poverty in the (now) developed world. And in the develop-
ing world. too, such projects have been successfully realized by UN
agencies. NGOs, and individual donor states.

With regard to any such project. to be sure. there may always
be some expert ready to speculate whether it may not have some
unobvious bad effects elsewhere or later that neutralize the apparent
good - and ready to argue perhaps that, appearances notwithstanding.
public spending domestically (e.g. in Franklin D. Roosevelt's New
Deal) or internationally (e.g. in the Marshall Plan) did not contribute
to the eradication of poverty in today’s affluent countries. Such argu-
ments deserve a hearing. and one should try to learn from them how
to 1dentify, and to preempt and correct. unintended adverse effects.
But they cannot possibly justify the quick and convenient conclusion
that all possible such poverty eradication projects would be wholly
ineffective in each and every poor country.

Moreover. our financial contribution to overcoming world poverty
need not take the form of spending and transfers. We could agree to
restructure the global order to make it more hospitable to democratic
government, economic justice. and growth in the developing countries
and we could drive less hard a bargain against these countries in
negotiations about international trade, investment, and taxation.
Making such concessions, we would, for the sake of reducing world
poverty, bear opportunity costs by not using our superior bargaining
power to insist on terms more favorable to ourselves. Such options.
discussed throughout chapters 4-7. further undermine the easy as-
sumption that the Western states simply cannot influence the global
income distribution so as to reduce world poverty.

A fourth easy assumption i1s that world poverty is disappearing
anyway. The popularity of this assumption in the developed world
has less to do with actual trends than with people being eager to
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believe and with organizations such as the World Bank taking good
care to define and measure poverty so as to show improvement."

At the last World Food Summit in Rome. organized by the UN
Food and Agriculture Organization (FAO) in November 1996. the
186 participating governments agreed to “pledge our political will and
our common and national commitment to achieving food security for
all and to an on-going effort to eradicate hunger in all countries. with
an immediate view to reducing the number of undernourished people
to half their present level no later than 2015.""* Such strong words.
denying the second and third easy assumptions. encourage the belief
that a major effort is underway to annihilate world poverty.

But the pledge cannot justify setting this problem aside: Our gov-
ernments’ plan envisages that. even in 2015. there will still be 420
million undernourished human beings and. assuming rough propor-
tionality. 9 million annual poverty deaths. Are these levels we can
condone? With a hinear decline, implying a 474.000 annual reduction
in the number of poverty deaths. the plan envisages 250 million deaths
from poverty-related causes over the 19-year plan period. Is so huge
a death toll acceptable because these deaths would be occurring at a
declining rate?

There is little assurance, moreover. that the plan is actually being
carried out. The US immediately disowned responsibility, publish-
ing an “Interpretive Statement™ to the effect that “the attainment of
any ‘right to adequate food™ or ‘fundamental right to be free from
hunger™ is a goal or aspiration to be realized progressively that does
not give rise to any international obligations.”™® There is also some
effort to fudge the target. Rather than aim to halve the numbers of
poor and undernourished, one can halve their percentage of the world’s
rising population'® or of the faster-rising population of the developing
countries. As the last formulation defines the most modest target.
it will probably win out. Since the aggregate population of the de-
veloping world s projected to grow from 4.860 million in 1996 to
an estimated 6.217 million in 2015, we would then aim to reduce
the numbers of poor and undernourished by merely 36 (rather than
50) percent. Five years into the plan, even this reduced target seems
unrealistic as the reported decline in the number of undernourished
people - from 840 to 826 million'” — is tiny. The plan is far behind
schedule and the death toll from poverty over the 19 years may well
exceed 300 million. In fact. present trends suggest there will be nore
poverty and malnutrition in 2015 than in 1996." So we can certainly
not rest assured that this problem merits no attention because it is
disappearing.
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The four easy assumptions I have briefly discussed provide super-
ficial reasons that incline many in the affluent countries to disregard
world poverty. None of these reasons can survive even a little reflec-
tion. They survive by discouraging such reflection. The survival of
such flimsy reasons confirms the cautions of section l: we cannot take
for granted that our unreflective moral judgments regarding world
poverty are well-founded or reliable.

il Defending our acquiescence in world poverty

If the reasons for ignoring world poverty as not meriting moral atten-
tion are bad reasons. then the sheer magnitude of the problem requires
that we give it careful thought. Doing so. we examine the second
prejudice: that there is nothing seriously wrong with our conduct,
policies, and the global economic institutions we forge in regard to
world poverty. A skillful defense of this judgment will invoke the
common belief that people may give priority to their compatriots.
especially in the context of a system of competing states: it 1S permiss-
ible for us and our representatives vigorously to pursue our interests
within an adversarial system in which others and their representatives
can vigorously pursue their interests.

Variants of such views are discussed especially in chapters 3-5. 1
argue that the existence of an adversarial system can help justify the
vigorous pursuit of individual or group interests only if there is min-
imal fairness of the institutional framework within which individuals
or groups compete and give priority to their near and dear over out-
siders. When agents competitively pursue their interests within a frame-
work of rules. these rules themselves and their adjudication typically
become objects of their competition and may then be deformed by
stronger parties to the point where the framework becomes manifestly
unfair. Such cases are familiar from domestic contexts: powerful cor-
porations lobby for rules that stifle emergent competitors, incumbent
political parties revise the electoral laws to perpetuate their reign,
wealthy litigants vastly outspend their opponents on jury specialists,
expert witnesses, and complex motions. Although they emerge from
the competitive pursuit of group interests within an adversarial sys-
tem. some such outcomes. and efforts to achieve and to perpetuate
them. are nonetheless morally condemned.

Implicit in our moral thinking and practice there is. then, an import-
ant distinction — albeit not precisely formulated or well justified —
between matters legitimately subject to change through competing
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group interests. on the one hand, and certain basic features of the
institutional order requisite to preserve the fairness of the competi-
tion. on the other. I extend and apply this fundamental distinction to
the global institutional order, arguing that any coercive institutional
order must meet certain minimal conditions. which chapters 1-2
formulate 1in terms of human rights. I also argue that the existing
global 1nstitutional order falls short of meeting these conditions.
on account of excessive inequalities in bargaining power and of the
immense poverty and economic inequality it avoidably produces.

The priority-for-compatriots idea is similarly limited in scope. We
may well have less reason to benefit foreigners than to confer equivalent
benefits on our compatriots. But we have as much reason not to harm
foreigners as we have not to inflict equivalent harms on compatriots.
The priority for compatriots can thus help justify our conduct. policies.
and the global economic institutions we forge only insofar as we are not
through them harming the global poor. A skillful defense of the second
prejudice will claim that we are indeed not harming the poor abroad.

Such a defense will concede that we could prevent much desperate
poverty through more foreign aid or other redistributive mechanisms.
But it takes such preventability to indicate not that we cause poverty.
but that we fail to contribute as much as we might to poverty eradica-
tion. This distinction i1s thought to have great moral significance:
as individuals, we could do more to protect foreigners from life-
threatening poverty than we are doing in fact. But failing to save lives
is not morally on a par with killing. To be sure, it is morally better to
do more. But if we do less or even nothing, we are not therefore the
cause of, or responsible for, any poverty deaths we might have pre-
vented. The same holds for the conduct of our governments. And an
analogous point is thought to apply also to the global economic order:
We affluent Western states could redesign this order to be more pro-
moting of poverty eradication (perhaps by including some redistributive
tax scheme like the Tobin Tax). It would be good of us to do so. But
a global order that fails to include an effective such redistributive
mechanism is not therefore causally or morally responsible for any
poverty it might have prevented.

This defense combines two claims. Its factual claim asserts that we
are not harming the global poor by causing severe poverty, but merely
failing to benefit them by not eradicating as much severe poverty as
we might. Its moral claim asserts that. while it is seriously wrong to
harm the global poor by causing severe poverty. it is not seriously
wrong to fail to benefit them by not eradicating as much severe
povertly as we might.
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Challenging the moral claim. one might argue that the distinc-
tion between causing poverty and failing to reduce it has little or no
moral importance. Allowing hunger to kill people whom one could
easily save. even mere foreigners, is morally on a par with killing
them or at any rate little better.'” At least this is true for economic
instituttons: What matters for the moral assessment of an economic
order under which many are starving ts whether there is a feas-
ible institutional alternative under which such starvation would not
occur. It does not matter, or does not matter much. in what kind of
causal relation the relevant economic order stands to the starvation
in question.

This challenge can draw support from consequentialist ideas and
veil-of-ignorance reasoning a la Rawls. But I reject such heavily
recipient-oriented approaches and agree, on this point, with libertar-
ians and defenders of the second prejudice: I agree that the distinction
between causing poverty and merely failing to reduce it is morally
significant.” And I grant at least for argument’s sake that, notwith-
standing the enormous complexity of modern economic interaction,
such a distinction can be applied. at least roughly, to the global order.
My argument concetves. then. both human rights and justice as
involving solely negative duties: specific minimal constraints — more
minimal in the case of human rights - on what harms persons may
inflict upon others.

My response to the skillful defense challenges its factual claim about,
in particular. the global institutional order for which our govern-
ments, hence we. bear primary responsibility. | challenge the claim
that the existing global order is not causing poverty, not harming the
poor. This dispute is about the explanation of the persistence of severe
poverty: why is global economic inequality increasing so rapidly that,
despite an impressive rise in human affluence overall, hundreds of
millions still barely survive from one day to the next?

There is much work. by economists, historians, and others, on the
causes of poverty. Nearly all of it examines how poverty has evolved
in various countries and regions and tries to determine which of the
internationally diverse local factors explain relative successes and
failures. Such work is of great significance for learning why poverty
persists in some environments and not in others. It also lends credib-
ility to the factual claim of the skillful defense: if one can identify
factors that are active in developing countries where poverty persists
and absent in ones where poverty is disappearing, then, it seems, one
has shown that poverty is caused by these factors — and not by
elements of the global institutional order.
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However welcome and influential. this line of thought is fallacious.
That research into poverty turns up national or local factors is due
not to the world but to how these inquiries are focused: on the dif-
ferential evolution of poverty in various developing countries and
regions. Comparative ivestigations can pinpoint special factors that
contribute to the outbreak and destructiveness of fires. Oxygen. if
equally present in all investigated scenarios. will not be pinpointed in
such investigations. Still. it would be a gross mistake to infer that
oxygen 1s not a causal contributor to fires. It would be an analogous
gross mistake to conclude. from the fact that comparative poverty
research uncovers national and local factors. that the existing global
economic order i1s not a causal contributor to poverty.

False inferences of this kind overlook how causes often act to-
gether: spark. powder, and oxygen together caused the explosion — no
two of them would have sufficed. Similarly. poverty can be caused by
a combination of global and local factors: by a country’s low foreign
exchange reserves in conjunction with global currency markets that
allow speculators to short-sell its currency. Drawing this conclusion
also overlooks that causes themselves have causes. A short-circuit was
caused by a defective wire which in turn had been corroded by humidity.
Similarly. poverty may be caused by cuts in domestic social spending
which in turn are necessitated by increasing global interest rates that
raise the country’s debt service obligations.

There are good methodological reasons for the research bias
toward national and local causes: there being only this one world to
observe, it 1s hard to obtain solid evidence about how the overall
incidence of poverty would have evolved differently if this or that
global factor had been different. By contrast. solid evidence about the
effects of national and local factors can be gleaned from many de-
veloping countries that differ in their natural environment. history,
culture, political and economic system. and government policies. To
be sure, such evidence does not produce agreement: libertarian eco-
nomists - holding up Japan., Hong Kong. Taiwan. Singapore, and
South Korea as their success stories — argue that the best way to
expel human misery is economic growth, and the best way to achieve
economic growth is to foster free enterprise with a minimum in taxes.
regulations, and red tape. More left-leaning development economists
dispute that those success stories really exemplify laisser-fuire social
institutions and policies. Some of them. like Amartya Sen. draw
attention to Kerala. a poor state in India whose socialist policies led
to exceptional advances in health. education. and life expectancy.”'
Though such disputes are not easily settled. they are nonetheless



Introduction 15

rendered more interesting. useful. and intellectually satisfying by the
availability of solid evidence.

Lively disputes about national and local factors (inadvertently?)
withdraw attention from foreign and global influences on the evolu-
tion of poverty. The heavy concentration of development economics
on national development encourages the view. widespread in the
developed countries, that world poverty today can be fully explained
in terms of national and local factors. This view. which I discuss
under the label explanatory nationalism.”” is further reinforced by
our reluctance to see ourselves as causally connected to severe pov-
erty and by the general cognitive tendency to overlook the causal
significance of stable background factors in a diverse and changing
situation.

If true. explanatory nationalism would defeat my challenge. would
vindicate the factual claim that the existing global order is not causing
poverty. not harming the poor. A moment’s reflection reveals. how-
ever. that explanatory nationalism cannot be strictly true, that there
are significant international interdependencies and cross-border exter-
nalities some of which clearly aggravate the situation of the global
poor.” Let me bypass such international externalities, however. and
return to the skillful defense and its factual claim that the existing
global order is not harming the poor. If this claim falls, then so does
explanatory nationalism.

IV Does our new global economic order really
not harm the poor?

There 1s much discussion about whether the new global economic
order. instituted with the World Trade Organization (WTO). benefits,
or at least does not harm. the poor. There 1s also confusion about the
meaning of this claim and of its notions of harm and benefit. A proper
evaluation of the claim requires that its different interpretations be
disentangled.

Harm and benefit are comparative notions suggesting that our new
global economic order makes the poor. respectively. worse or better
off. But worse or better off than what? One might invoke some earlier
time as a baseline. In this vein it 1s often suggested that the global
order must be benefiting the poor because poverty is declining. But
this argument is invalid. That the winds are benefiting you in your
journey is not shown by your getting closer to your destination - your
progress may be slowed badly by strong headwinds. Similarly, our
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global order may be exacerbating poverty even while. thanks to other
causal factors, world poverty is in decline.

This thought reveals that one needs here not diachronic compar-
isons, but subjunctive ones. Whether the winds are harming or bene-
fiting you turns on how much better or worse your journey would be
progressing if you were not encountering these winds. In this simple
example. one may find it unproblematic to define the subjunctive base-
line as zero wind and easy to determine what things would then be
like. But what subjunctive baseline is to be associated with the claim
that the new global order benefits the poor? Here one might hold
present national borders. populations, and technologies constant and
then imagine minimal mutual interaction among states or some global
institutional order different from ours. Or one might imagine altern-
ative histories that led to only minimal interaction among organized
national societies or else preserved a state of nature worldwide. Each
of these four (and other) possibilities might be specified in different
ways. yielding many quite distinct candidate baseline scenarios. How
can one, in a nonarbitrary way. select the one to which the status quo
should be compared? And how can one determine what the state of
world poverty would be in this most appropriate baseline scenario?

One may think that it is unnecessary to reflect deeply upon such
complex hypotheticals because our present world is clearly superior to
all of them. This may be true for most citizens of the affluent coun-
tries. But the relevant comparison concerns poverty. Causing a third
of all human deaths. world poverty now is so severe and so extensive
that one cannot even say with confidence that poverty would be worse
in a global Lockean state of nature in which all human beings have
access to a proportional share of the world’s natural resources.™

There may be no convincing way of clarifying the factual claim and
evaluating it on empirical grounds. This impasse may suggest a nar-
rower inquiry: is our new global economic order worse or better for
the poor than a continuation of its predecessor would have been? This
narrower question is easier to make precise. And it is what people
often have in mind when they discuss whether our new global eco-
nomic order is harming or benefiting the poor. So let me examine this
narrower question.

Suppose poverty and poverty deaths are actually less now than
they would now be if the WTO Treaty had not been concluded. It 1s
tempting to infer that the new regime is then benefiting the poor. since
it treats them better than the old one would have done. But this
reasoning fails by unjustifiably taking continuation of the old (pre-
WTO) regime as a neutral baseline. as not harming the poor. By
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analogous reasoning one could argue that the headwind you are
facing today must be benefiting you because it is not as strong as
yesterday’s headwind.

The narrower question thus raises a new. distinct issue. It focuses
not on the eftects of the new global economic order on world poverty.
but on the effects of the change ro this new order. For some back-
ground. let me quote from The Economist. a magazine that, laboring
to outdo all other news media 1n its defense of the WTO and in its
vilification of protesters against it as enemies of the poor. can cer-
tainly not be accused of anti-WTO bias:

Rich countries cut their tariffs by less in the Uruguay Round than poor
ones did. Since then. they have found new ways to close their mar-
kets. notably by imposing anti-dumping duties on imports they deem
“unfairly cheap”. Rich countries are particularly protectionist in many
of the sectors where developing countries are best able to compete,
such as agriculture, textiles, and clothing. As a result, according to a
new study by Thomas Hertel. of Purdue University. and Will Martin,
of the World Bank, rich countries’ average tariffs on manufacturing
imports from poor countries are four times higher than those on imports
from other rich countries. This imposes a big burden on poor coun-
tries. The United Nations Conference on Trade and Development
(UNCTAD) estimates that they could export $700 billion more a
year by 2005 if rich countries did more to open their markets. Poor
countries are also hobbled by a lack of know-how. Many had little
understanding of what they signed up to in the Uruguay Round. That
ignorance is now costing them dear. Michael Finger of the World
Bank and Philip Schuler of the University of Maryland estimate that
implementing commitments to improve trade procedures and estab-
lish technical and intellectual-property standards can cost more than a
year's development budget for the poorest countries. Moreover, in those
areas where poor countries could benefit from world trade rules. they
are often unable to do so. ... Of the WTO’s 134 members, 29 do not
even have missions at its headquarters in Geneva. Many more can
barely afford to bring cases to the WTO.”

This report makes clear that some of the agreements reached in the
Uruguay Round are very costly for the developing countries and their
people. These agreements exacerbate poverty and bring about addi-
tional deaths from poverty-related causes.

Defenders of the WTO can retort that, while the poor do not ben-
efit from the adoption of each and every new rule and provision, they
do benefit from the adoption of the WTO Treaty taken as a whole.
But. even if this is true of “the poor” conceived as a pool, it is clearly
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false of “the poor™ conceived as individuals. Many of those who have
died from poverty-related causes after the WTO Treaty came into
force would have survived if this treaty had not been concluded.

WTO defenders can reply that these deaths. however regrettable.
must not be held against the WTO Treaty. Had it not been con-
cluded. then there would have been even more poverty. and even
more poverty deaths. if the old regime had continued. It follows that
the harms caused by the switch to the new regime (e.g. people dying
of poverty who would have survived had the old regime endured) are
justifiable because they are outweighed by the benefits of this switch
(people surviving who would have died had the old regime endured).

Suppose there is indeed less poverty under the new regime than
there would have been had the old one continued. The reply then
makes sense when advanced in behalf of a Third World government
that faced a stark choice between a smaller number of poverty deaths
after accepting the new regime and a larger number of poverty deaths
after declining to join. But this reply cannot plausibly be advanced in
behalf of our governments. They did not face such a stark choice
between continuing the old regime and pressing for t/iis WTO Treaty.
They could have agreed that tariffs on manufacturing imports faced
by poor countries should be no higher than those faced by rich coun-
tries. rather than four times as high. They could have agreed to open
their markets to agricultural. textile, and footwear imports from the
poor countries. They could have agreed to reduce their farm subsidies
which. in 2000, amounted to $245 billion.”* Our governments' suc-
cessful insistence on the protectionist exemptions had a huge impact
on employment, incomes, economic growth. and tax revenues in the
developing world where many live on the brink of starvation. The
magnitude of this impact is suggested by the $700 billion annual loss
in export revenues. This figure is 12.5 times annual ODA from all
donor countries combined. or 11 percent of the aggregate annual
gross national incomes of all developing countries.

With hundreds of millions undernourished and barely surviving,
the dramatic changes brought by the WTO Treaty had a significant
impact on who would live and who would die. Millions who would
have lived had the old regime continued have in fact died from
poverty-related causes. These people were killed. and others harmed
in other ways. by the change-over to the new regime. Perhaps even
more millions who would have died from poverty-related causes had
the old regime continued have in fact survived. But our governments
cannot use this benefit to justify the harm they caused. because they
could have avoided most of this harm. without losing the benefit. by
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making the WTO Treaty less burdensome on the developing coun-
tries. They did not do this because they sought to maximize our gains
from the agreement. But our material gains cannot justify the harm
either.

The point is obvious in small-scale contexts. Suppose you can do
something that would gain you $10.000 while foreseeably saving three
and killing two innocent persons. It would be clearly impermissible to
do this if instead you could do something else that would gain you
$5.000 while toreseeably saving three and killing no innocent persons.
The case of introducing this WTO Treaty rather than a less burden-
some alternative is analogous. That we do not even see how our
governments™ choice of the first option can be morally problematic
shows that we implicitly think of the global poor as a pool. as one
homogeneous mass like coffee cream in the office fridge: one may
take some out provided that. over time. one takes out no more than
one puts in. So we are content when some creative accounting by
well-paid economists helps us believe that there would have been
even more poverty and poverty deaths under a continuation of the
old regime than there are now. Good. we are not taking out more
poor people than we save.

But think of the global poor as individual children. women, and
men, for whom a few dollars more or less can make the difference
between life and death. and the pleasant belief becomes irrelevant. It
is undeniable that our governments. by pressing this WTO Treaty on
the rest of the world. have foreseeably taken out millions of poor
persons who would have survived without the treaty. Most of these
deaths would have been avoided, had our governments not. for the
sake of minor material gains for us. tnsisted on the protectionist
exemptions and other onerous commitments by the developing coun-
tries. There i1s no justification of our governments™ choice to cause
those deaths for the sake of these gains.

Many critics of the WTO regime are. and many more are dismissed
as. opponents of open markets. free trade, or globalization. It is worth
stressing then that my critique involves no such opposition. My com-
plaint against the WTO regime is not that it opens markets too much.
but that it opens our markets roo lirtle and thereby gains for us the
benefits of free trade while withholding them from the global poor. |
see the appalling trajectory of world poverty and global inequality
since the end of the Cold War as a shocking indictment of one par-
ticular, especially brutal path of economic globalization which our
governments have chosen to impose. But this is no reason to oppose
any and all possible designs of an integrated global market economy
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under unified rules of universal scope. Indeed. chapters 6-8 outline
not an alternative of greater mutual isolation. but a different path of
globalization, involving political as well as economic integration. which
would fulfill human rights worldwide and afford persons everywhere
an opportunity to share the benefits of global economic growth.

There is a simple two-part explanation for why our new global
economic order is so harsh on the poor. The details of this order are
fixed in international negotiations in which our governments enjoy
a crushing advantage in bargaining power and expertise. And our
representatives in international negotiations do not consider the inter-
ests of the global poor as part of their mandate. They are exclusively
devoted to shaping each such agreement in the best interest of the
people and corporations of their own country. To get a vivid sense of
the zeal with which our politicians and negotiators pursue this task.
you need only recall to what incredible length the US government has
gone to shift some of its share of the UN general budget onto other
countries.”” This hard-fought victory saves the US $35 million annu-
ally, 12 cents per US citizen each year — or 58 cents when one adds the
similarly reduced US share of the cost of UN peacekeeping opera-
tions.™ This is one example, chosen only because it is so well known.
There are plenty of cases illustrating similar zeal by the representat-
ives of other affluent states. Our new global economic order is so
harsh on the global poor, then, because it i1s shaped in negotiations
where our representatives ruthlessly exploit their vastly superior
bargaining power and expertise, as well as any weakness, ignorance.
or corruptibility they may find in their counterpart negotiators, to
shape each agreement for our greatest benefit. In such negotiations,
the affluent states will make reciprocal concessions to one another.
but rarely to the weak. The cumulative result of many such negotia-
tions and agreements is a grossly unfair global economic order under
which the lion’s share of the benefits of global economic growth flows
to the most affluent states.

V Responsibilities and reforms

In many cases. our negotiators must know that the better they
succeed. the more people will die of poverty. Our foreign and trade
ministers and our presidents and prime ministers know this and
so do many journalists and academics as well as the experts at the
World Bank. which bills itself as the official champion of the global
poor even while its management and decision-making are heavily
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dominated by the affluent states. After the terrorist attacks of Sep-
tember 11. 2001, the President of the World Bank publicized his estim-
ate “that tens of thousands more children will die worldwide and
some 10 million people are likely to be living below the poverty line of
$] a day ... because the attacks will delay the rich countries” recovery
into 2002.” Where do we find similar estimates about our tariffs. anti-
dumping duties. agricultural subsidies. and enforcement of property
rights in seeds and drugs? Or at least a reasoned denial that we are
causing grievous harms or that these harms are unjustifiable?

When some 800.000 Tutsis and moderate Hutus were slaughtered
in Rwanda in early 1994, the world took notice. The massacres were
widely discussed in academia and the media. with many discussants
expressing dismay at the decisions by Western governments to avoid
both the word “genocide™ and a peacekeeping operation.” They be-
lieve that we should have stopped the massacres, even if this would
have meant risking the lives of our soldiers and spending a few hun-
dred million dollars or more. We all felt a bit responsible. but bear-
ably so. The deaths. after all. were brought about by clearly identifiable
villains. and we were clearly not among them and also did not benefit
from the killings in any way. Deaths caused by global economic
arrangements designed and imposed by our governments are a differ-
ent matter: these governments are elected by us. responsive to our
interests and preferences. acting in our name and in ways that benefit
us. This buck stops with us.

One lesson from the comparison with the Rwandan genocide is
that we might feel more comfortable about the topic of world poverty
if we could connect it to some foreign villains. There are indeed such
villains. and [ apologize for denying them the early and prominent
stage appearance they have come to expect in Western treatments of
world poverty. Let me try to make up.

As sketched thus far, my position on world poverty can be charged
with leaving out the most important factor: the incompetence, corrup-
tion. and tyranny entrenched in the governments. social institutions,
and cultures of many developing countries. This factor — much stressed
by Rawls (n. 238) and other explanatory nationalists - may seem to
undercut much of my argument: if the vital interests of the global
poor are neglected in international negotiations. it is because their
own governments do not vigorously represent these interests. And
even iIf our governments had nonetheless agreed to reduce protection-
ist barriers against exports from the developing countries. this would
have done far more toward enriching their corrupt elites than toward
improving conditions for the poor. The main responsibility for the
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persistence of world poverty lies. then. with the leaders and elites of the
developing countries rather than with our governments and ourselves.

This objection is right about the responsibilities of Third World
rulers and elites. Many governments of the developing countries are
autocratic. corrupt. brutal. and unresponsive to the interests of the
poor majority. They are greatly at fault for not representing the inter-
ests of the poor in international negotiations and for consenting to
treaties that benefit themselves and foreigners at the expense of their
impoverished populations. But can we plausibly tell the poor that,
insofar as the global economic order is unfair to them. they only have
their own leaders to blame for this? They can surely point out in
response that they did not authorize the clique that rules them in
anything resembling free and fair elections and that their interests
can be sold out by this clique only because we treat it as entitled to
consent in behalf of the people it manages to subjugate.

This response can be extended to show that we share responsibility
not only for the damage authoritarian rulers can do to the interests of
“their” people in international negotiations. but also for authoritarian-
ism and corruption being so widespread in the developing world. In
this vein it 1s often mentioned that our governments have instigated
the violent installation of many oppressive rulers in the developing
world, are selling juntas and autocrats the weapons they need to stay
in power.” and have fostered a culture of corruption by permitting
our firms to bribe foreign officials and by blessing such bribes with
tax deductibility (n. 243). Still more significant, in my view, are the
resource and borrowing privileges that our global order confers upon
those who manage to bring a country under their control. Such rulers
are internationally recognized as entitled to sell natural resources
and to borrow money in the name of the country and its people.
These international privileges facilitate oppressive rule and greatly
encourage coup attempts and civil wars in the developing countries.

The extensive treatment, in chapters 4 and 6. of the two interna-
tional privileges is meant to illustrate three insights. First. the
national social factors we most like to blame for the persistence of
severe poverty — bad governments and corruption in the developing
countries — are not wholly native ingredients of a lesser culture. but
sustained by core features of our present global order. A reliable
market supply of natural resources is important to the affluent con-
sumer societies, and we therefore benefit from a rule that allows
buyers to acquire legally valid ownership rights in such resources from
anyone who happens to control them. But this rule fosters bad gov-
ernment in the resource-rich developing countries by giving repressive
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rulers a source of revenues and by providing incentives to try to seize
political power by force.

The second insight follows directly. The two international privi-
leges benefit us and Third World elites and autocrats at the expense of
the poor populations of resource-rich developing countries. This shows
how thinking about global justice must not be confined to interna-
tional relations. When we ask whether we are treating developing
countries unfairly when we buy their resources at going world market
prices. we will answer in the negative. In doing so. we are liable to
overlook the far more important question whether we are treating the
poor populations of developing countries unfairly when we purchase
their natural resources from their oppressors. The question is not
what are we doing to the developing countries? The crucial question
is what are we and the rulers and elites of the developing countries
together doing to their impoverished populations?

The third insight is that we must stop thinking about world poverty
in terms of helping the poor. The poor do need help. of course. But
they need help only because of the terrible injustices they are being
subjected to. We should not, then. think of our individual donations
and of possible institutionalized poverty eradication initiatives - like
the Tobin Tax, or the Global Resources Dividend proposed in chap-
ter 8 — as helping the poor, but as protecting them from the effects of
global rules whose injustice benefits us and is our responsibility. And
we should not only think about such remedial measures, but also
about how the injustice of the global order might be diminished
through institutional reforms that would end the need for such reme-
dial measures. Chapter 7 discusses some such reforms. and chapter 6
contains a detailed proposal concerning the reform of the two inter-
national privileges in particular,

Some critics of our complacency about world poverty argue that
the existing global distribution of income and wealth is fundamentally
unjust. Others criticize our individual consumption choices as sustain-
ing exploitation and dispossession. I see what they point to as mere
symptoms of a deeper injustice: the imposition, by our governments
in our name. of a coercive global order that perpetuates severe pov-
erty for many who cannot resist this imposition. In behalf of the
global poor. my criticism is not that they are worse off than they
might be, but that we and our governments participate in depriving
them of the objects of their most basic rights. This critique 1s Lockean
in spirit: “Men being . . . by Nature, all free. equal and independent,
no one can be put out of his Estate. and subjected to the Political
Power of another, without his own Consent.”*' This principle forbids
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the developed countries’ substantial contribution to subjecting the
global poor. without their consent. to their local rulers and to the
rules of the world economy and to reducing the global poor, without
their consent, below a proportional share of natural resources or its
equivalent. This principle also challenges the benefits we dertve from
their subjection and deprivation. in particular through the cheap
appropriation of global natural resources (cf. nn. 264-5).

Mine is not, then, a leftist critique. The political right. too. con-
demns poverty caused by an unjust coercive institutional order — for
instance, the severe poverty and dependence engendered by feudal
regimes or by the collectivized agriculture imposed by Stalin in 1928.
They agree that such poverty is unjust and that those causing it are
responsible for it and also have a responsibility to eradicate it. Their
moral and political outlook is thus quite consistent with my claim
that we have a duty to help eradicate severe poverty in the developing
countries. If they deny this claim, it is because they — along with most
Westerners anywhere on the political spectrum ~ assume too easily
that we, and the global order we impose, do not substantially contrib-
ute to severe poverty abroad.

Seeing how much depends on this assumption. it is disheartening
to find how easily people in the West accept it ~ carried along by
powerful personal motives and massive propaganda that ought to
make them more vigilant rather than less. To be sure, it is rarely
denied that many in the developing world are born into desperate
poverty that leads to their early death or else to permanently dimin-
ished physical and mental functioning and sparse opportunities for
escaping poverty. Nor is there much doubt that unjust social rules
coercively imposed upon the poor through no fault of their own sub-
stantially contribute to their poverty. But people do not see. and do
not want to see, that we and the governments acting in our name
are substantially involved in supporting such unjust rules and their
coercive imposition.

So what are we responsible for? Am I seriously accusing those who
represent us in WTO negotiations and at the International Monetary
Fund (IMF), and also governments and corporations that sustain
corrupt and oppressive elites in the developing countries with aid.
loans. arms sales, and resource purchases. of being hunger’s willing
executioners? Would | describe us all as accomplices in a monumental
crime against humanity? Questions like these are often posed as a
reductio ad absurdum — not to continue the dialogue, but to break it
off. Such interlocutors recognize that individuals and small groups,
sociopaths and pedophiles, can be horribly mistaken in their moral
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judgments. But they find it inconceivable that we all, the civilized
people of the deve]oped‘ West. could be so fundamentally wrong.

Why do they find this inconceivable, totally out of the question?
There are surely enough poverty deaths for a full-sized crime against
humanity: as many every seven months as perished in the Nazi death
camps. So how can they be so absolutely certain that they have no
responsibility for these deaths and thus no need for further dialogue
and reflection? Some trust the collective wisdom of our culture. They
trust that others among us must have thought long and hard about
world poverty and must have concluded that our conduct and policies
are basically alright. They trust that any good reasons to doubt this
conclusion would be seriously and prominently debated by politi-
cians. academics. and journalists. Sections I and [l have given pre-
jiminary reasons for thinking that such trust may be misplaced.

Others feel that there 1s no need to think long and hard about our
shared moral world view because there are no objective moral truths
it might misrepresent. Our moral judgments are the data that any
moral conception must explain and reaffirm, the “fixed points™ that
count as more certain than any complex philosophical arguments to
the contrary. This convenient thought can be used to shut oneself off
from arguments aiming to show that there is. other things being equal.
little moral difference between failing to rescue people and killing
them. But my arguments do not challenge the morality prevalent in
the West. On the contrary. I invoke a central element of this morality:
that it is wrong severely to harm innocent people for minor gains.
What I challenge i1s a common factual claim: that we are not harming
the poor, that the developed countries and the global economic order
they sustain are not substantial contributors to life-threatening poverty
suffered by billions in the developing world. However attached one
may be to one’s moral convictions, one can hardly appeal to them in
support of one’s beliefs about world poverty and the causes of its
persistence.

Is there any chance that we or our governments will decide to end
world poverty? One might hope that one of the more powerful coun-
tries will produce a moral leader who will make us realize our respons-
ibilities and represent them forcefully along with our interests. But it
seems less unlikely that the impetus for reform will come from us
citizens. This scenario presupposes that some of us recognize the harms
we are involved in producing or the benefits we derive from these
harms, find the case for ending poverty morally compelling. and act
on this moral judgment. As things are. this moral stance is rarely
considered. very rarely attained. and hard to maintain.
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When Hume's reflections confronted him with the baselessness
of all human reasoning and belief, he found it most fortunate that
“nature herself™ ensures that he would not long linger in such dark
skepticism: I dine. I play a game of back-gammon. | converse. and
am merry with my friends; and when after three or four hours” amuse-
ment. I wou'd return to these speculations. they appear so cold. so
strain'd. and ridiculous. that I cannot find it in my heart to enter into
them any farther.™

When Parfit’s retlections led him to a reductionist view of personal
identity. he found it unfortunate that one cannot long maintain this
view of the world. which removes the glass wall between oneself and
others and makes one care less about one's own death. Focusing
on his arguments. one can only briefly stun one’s natural concern
for one’s own future by reconceiving oneself in accordance with the
reductionist view.*

Our world 1s arranged to keep us far away from massive and severe
poverty and surrounds us with atfluent. civilized people for whom the
poor abroad are a remote good cause alongside the spotted owl. In
such a world, the thought that we are involved in a monumental
crime against these people. that we must fight to stop their dying and
suffering, will appear so cold. so strained. and ridiculous, that we
cannot find it in our heart to reflect on it any farther. That we are
naturally myopic and conformist enough to be easily reconciled to
the hunger abroad may be fortunate tor us. who can “recognize our-
selves.” can lead worthwhile and fulfilling lives without much thought
about the origins of our affluence. But it is quite unfortunate for the
global poor. whose best hope may be our moral reflection.
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Human Flourishing and
Universal Justice

1.0 Introduction

The question of human flourishing elicits an extraordinary variety
of responses.™ which suggests that there are not merely differences
of opinion at work. but also different understandings of the question
itself. So it may help to introduce some clarity into the question before
starting work on one answer to it.

That human persons are flourishing means that their lives are good.
or worthwhile. in the broadest sense. Thus, the concept of human
flourishing. as I understand it. marks the most comprehensive, “all-
in”" assessment of the quality of human lives. This concept is broader
than many other concepts that mark more specific such assessments —
including those of pleasure. wellbeing, welfare, affluence. and virtue
as well as those denoting various excellences and accomplishments.
Understanding the conceptual relations in this way. one need not
deny the substantive claim that the most comprehensive assessment of

Many thanks to Marko Ahtisaari. Christian Barry. Ellen Frankel Paul. Peter Koller.
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human lives is exhausted by one of the more specific assessments. that
pleasure. say. is all there is to human flourishing. For this claim. that
human flourishing is nothing more than pleasure (or virtue. or afflu-
ence. or any of the others). does not entail that the concept of human
flourishing 1s no broader than the concept of pleasure. This latter
conclusion would follow only if the contrary claim. that human
flourishing 1s more than just pleasure. were self-contradictory. which.
on my understanding of the concepts. it clearly is not.

Let me try to give some more structure to the concept of flourishing.
A straightforward distinction. which goes back at least to Plato. is
that between components of flourishing. good for their own sake. and
means to flourishing, good for the sake of their effects.” Something
(e.g. happiness. wisdom) is a component of flourishing if and only
if 1t is constitutive of flourishing. part of what flourishing does or
can consist in. Something (e.g. affluence. education) is a means to
flourishing if and only if it tends to enhance the components of
flourishing on balance. These two categories of what one might broadly
call contributors to flourishing are not mutually exclusive: A compon-
ent of flourishing may also be a means to other components.* It is
evident that the first of these categories has a certain priority: we
cannot determine whether something is a means to flourishing until
we have a sense of what flourishing consists in.

What. then. constitutes human flourishing. a comprehensively good
or worthwhile life for human persons? Even this narrower question
still elicits an overwhelming diversity of responses. One obvious rea-
son for this is that we have diverse substantive conceptions. which
differ in what they single out as components of human flourishing
and in how they weight and relate these components. As a first step
toward clarifying these differences. one might distinguish between
personal value. a life being good for the person living it. and ¢thical
value, a life being worthy or ethically good in the broadest sense.
There are surely features of human lives (e.g. friendship, knowledge,
art, or love) that contribute to both its personal and its ethical value.
But - though the ancients resisted this insight — it is manifest that the
two measures weight even these features differently and also diverge
strongly 1n regard to other features. Pains from chronic gout. for
instance. detract from the personal but not from the ethical value of a
life’” — while. conversely. menial and solitary labors for good causes
tend to contribute to its ethical but not to its personal value. Given
such divergences. substantive conceptions of human flourishing differ
in how they relate the overall quality of a human life to its personal
and ethical value.
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The two more specific notions are themselves complex. Thus,
personal value is related to a person’s experiences: to their being.
for instance. enjoyable. intense. interesting. rich. and diverse. But
personal value would also seem to be related to a person’s success in
the world. These two ideas easily come apart: persons may not know
about some of their successes and failures: and. even when they do.
their inner lives may be dulled by successes and much enriched by
failures.

The notion of ethical value also suggests two main ideas. It i1s asso-
ciated with the i1dea of good character. of a person having admirable
aims and ambitions. virtuous maxims and dispositions, noble feelings
and emotions. But it is also associated with ethical achievement, with
the ethical significance of the person's conduct.”® These two ideas. as
well. come apart easily: how one’s character manifests itself in the
world is significantly affected by one’s social starting position and
talents as well as by circumstances and luck. And worthy achieve-
ments may well result from base motives.

Distinguishing these four dimensions — experience. success. char-
acter, and achievement — may give some structure to the concept of
human flourishing. Within this structure, one can then ask further
whether these dimensions are jointly exhaustive, how and how much
each of them contributes to human flourishing, and what more spe-
cific components of flourishing should be distinguished within each of
them: different ways in which experiences may be good and undertak-
ings successful. different character traits and kinds of achievement.
The complexities indicated by these questions are one major reason
for the diversity of views about what constitutes human flourishing.

Another important reason is the multiplicity of perspectives on hu-
man flourishing, which make this notion appear to us in various ways.
It makes a difference whether one poses the question of flourishing
from within, in regard to one’s own life, or from without. in reference
to the lives of others. And it matters also whether the question is
posed prospectively, with practical intent and in search of normative
guidance for how to use one’s power to shape one’s own life and the
lives of others, or rerrospectively. in the spirit of mere evaluation.

The relevance of these distinctions can be appreciated by noting
that the choice of perspective has a substantial bearing on (at least our
perception of) the relative importance of the dimensions of human
flourishing distinguished above. It seems appealing, for example. to
give more weight to ethical (relative to personal) value when one
reflects prospectively on one’s own life than when one reflects pro-
spectively on the life of one’s child. We are more likely to approve of
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someone who sees a large part of her child’s future flourishing in this
child’s happiness than of someone who sees an equally large part of
her own future flourishing in her own happiness.” Similarly, it seems
appealing to give more weight to experience and character (relative to
success and achievement) when we think about another’s life prospect-
ivelv (with practical intent) than when we assess it retrospectively. We
may conclude in the end that these are perspectival distortions that
should be explained away en route to a unified conception of human
flourishing. But in order to reach any such adequate conception. we
must first notice that human flourishing appears differently to us de-
pending on the perspective we take.

The perspective in which we encounter the question of human
flourishing also makes an important ditference in another way. When
one thinks prospectively (with practical intent) about the life of
another person. a certain deference seems to be called for. It 1s widely
agreed. nowadays, that the autonomy of adult persons ought to be
respected and that the measure of a person’s flourishing — the speci-
fication of its various dimensions, their relative weights, and their
integration into one¢ measure of the comprehensively good life - is
then. to some extent. to be posited by this person herself. This i1s not
just the trivial thought that. if one wants to make another person
happy. one must give her what she enjoys and not what one would
enjoy oneself. For this thought still assumes an underlying common
currency — happiness or joy — in terms of which the personal value of
any life can be assessed. To respect the autonomy of another means.
however, to accept her measure of human flourishing. If she cares
about knowledge rather than happiness. for example. then one should
give her a good book for her birthday. This is likely to make her
happy - both because the book will enhance her knowledge and also
because one has chosen one’s gift with care. Nevertheless. if one truly
respects her autonomy. then one will give her the book not for the
sake of her expected joy but for the sake of enriching her knowledge.
One is respecting another’s autonomy insofar as one takes her
flourishing to consist in whatever she takes it to consist in.

This is certainly not tantamount to the introduction of autonomous
living as a universal currency on a par with how the classical utilitar-
1ans conceived of happiness. To respect another as autonomous does
not mean seeing him as someone whom one should try to goad
toward free and deep reflections about his own life. It does not even
mean accepting him as someone who has managed. through free and
deep reflections. to develop his own measure of the value of his life.
To the contrary: I respect someone’s autonomy only insofar as |
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accept his measurc of his flourishing as well as siis way of arriving at
this measure - without demanding that he must have come to it on
some path I approve as sufficiently reflective. This notion of auto-
nomy is connected not to self-legislation. to the giving of directives
to oneself. but. more simply and more literally. to fiuving one’s own
directives: a purpose of one’'s own.

1.1 Social justice

The 1dea of human flourishing is central not only to our personal and
ethical reflections about our own lives and the lives of those around
us. but also to our political discourse about our social institutions
and policies. Here it is. in particular, our idea of justice that affords
yet another perspective on the question of human flourishing. In its
ordinary meaning. the word “justice™ is associated with the morally
appropriate and. in particular, equitable treatment of persons and
groups. Its currently most prominent use is in the moral assessment of
social institutions, understood not as organized collective agents such
as the US government or the World Bank. but rather as a social
system's practices or “rules of the game.” which govern interactions
among individual and collective agents as well as their access to mate-
rial resources. Such social institutions define and regulate property.
the division of labor, sexual and kinship relations. as well as political
and economic competition, for example, and also govern how collect-
ive projects are adopted and executed, how conflicts are settled. and
how social institutions themselves are created. revised, interpreted.
and enforced. The totality of the more fundamental and pervasive
institutions of a social system has been called its institutional order or
basic structure (Rawls).* Prominent within our political discourse is.
then. the goal of formulating and justifying a criterion of justice,
which assesses the degree to which the institutions of a social system
are treating the persons and groups they affect in a morally appropri-
ate and. in particular. even-handed way." Such a criterion of justice
presupposes a measure of human flourishing. and one specially
designed for the task of evaluating how social institutions treat the
persons they affect. This task differs significantly from other tasks tor
which a measure of human flourishing is likewise needed. and its solu-
tion may therefore require a distinct conception of human flourishing.

When we think of how social institutions treat persons, we gen-
erally have in mind the persons living under those institutions. the
persons to whom these institutions apply. But this focus on present
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participants may be too narrow in two respects. First, social institu-
tions may have a significant impact on present non-participants. The
political and economic institutions of the US. for example — through
their impact on foreign investment. trade flows. world market prices.
interest rates. and the distribution of military power — greatly affect
the lives of many persons who are neither citizens nor residents of this
country. We should allow. then. that the justice of an institutional
order may in part depend on its treatment of outsiders. Second. social
institutions may also affect the flourishing of past and future persons
— through their impact on pollution. resource depletion. and the
development of religions. ways of life. and the arts. for example.

Here 1t may be objected that social institutions cannot possibly
affect the flourishing of past persons in any way. Already Aristotle
showed. however. that this thought is at least disputable.* To dispute
it. one might argue as follows. It is relevant to a person’s flourishing
whether her confidence in her successes and ethical achievements is
mistaken. This is so when her confidence concerns the present (the
love she ascribes to her husband or the knowledge she ascribes to
herself are not real) and also when it concerns the future (she wrongly
believes that her invention will lead to great future benefits). But it
seems arbitrary to hold that the — to her, in any case, unknown — true
timpact of her life 1s relevant to her flourishing only up to the time of
her death. A person’s flourishing may therefore depend in part on the
long-term success and ethical achievement of her life. It may thus be
in a person’s interest that her last will be followed. that her creative
productions remain available, or that her projects be continued by
others. And social institutions can then arguably be unjust by avoid-
ably causing the non-realization of such interests.*

In thinking about the justice of social institutions, we should not,
then - as is so often done — ignore. or exclude in advance, the interests
of past and future persons or those of present non-participants. Re-
cognizing these interests does not preclude us from acknowledging
the special status of present participants, who generally are more sig-
nificantly affected by social institutions and also. by continuing and
supporting them, tend to bear a greater moral responsibility for their
shape.

It makes no sense to try to assess the justice of social institutions
one by one. Doing so. we would detect various supposed injustices
that turn out to be illusory when examined in a broader context.
Compulsory male military service. for instance. is not unjust so long
as men are not disadvantaged overall in comparison to women. Doing
so. we would also be likely to overlook comparisons and reforms that
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involve discrepancies in regard to several institutions: even if each of
our social institutions is perfectly just so long as all the others are held
constant. it may still be possible to render them more just by redesign-
ing several of them together.™

Assessing the social institutions of each country together as one
scheme 1s. in the modern world. only a partial solution to this chal-
lenge. For both the formation and the effects of such national basic
structures are heavily influenced by foreign and supranational social
institutions. This 1s especially evident in the case of politically and
economically weaker countries. where the feasibility and effectiveness
of national institutions (meant to secure. perhaps. the rule of law. or
access to adequate nutrition for all) depend on the structure of the
international order and also on that of the national mstitutions of
more powerful states. We need. then. a holistic understanding of
how the living conditions of persons are shaped through the interplay
of various institutional regimes. which influence one another and
intermingle in their effects.

These interdependencies are of great significance — and are none-
theless frequently overlooked by moral philosophers. social scientists.
politicians, and the educated public. We tend to assess a country's
domestic institutional order, and also the policies of its rulers, by
reference to how they treat its citizens, thereby overlooking their
often quite considerable effects upon foreigners. Similarly, we tend to
overlook the effects of the global institutional order. which may greatly
affect national basic structures and their effects on individuals.

These institutional interconnections — an important aspect of
so-called globalization — render obsolete the idea that countries can
peacefully agree to disagree about justice. each committing itself to
a conception of justice appropriate to its history, culture. popula-
tion size and density. natural environment. geopolitical context. and
stage of development. In the contemporary world, human lives are
profoundly affected by non-domestic social institutions — by global
rules of governance, trade, and diplomacy. for instance. About such
global institutions. at least. we cannot agree to disagree, as they
can at any time be structured in only one way. If it is to be possible
to justify them to persons in all parts of the world and also to reach
agreement on how they should be adjusted and reformed in light
of new experience or changed circumstances, then we must aspire
to a single. universal criterion of justice which all persons and peoples
can accept as the basis for moral judgments about the global order
and about other social institutions with substantial international
causal effects.
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Both moral and pragmatic reasons demand that we should try to
formulate this universal criterion of justice so that it can gain uni-
versal acceptance. This desideratum suggests that respect of autonomy
should be extended beyond persons to include societies and cul-
tures as well. While a shared criterion of justice will of course impose
important constraints. it should also be compatible with a significant
diversity of national institutional schemes and ways of life. Here. again.
the wider. more literal sense of “autonomy: having one’s own way of
life. 1s appropriate rather than the narrower one: choosing one’s own
way of life. What matters is that a society’s institutional order and
way of life be endorsed by those to whom they apply — they need not
be endorsed in a way others find sufficientlv reflective. The shared
criterion of justice we seek should not. then. hold that cultures have
an autonomy worthy of respect only insofar as they sustain supra-
cultural reflection. discourse. and choice in matters of human
flourishing.*> In fact. it must not make this demand. if it is to be
widely acceptable worldwide and thus immune to the complaint that
it manifests an attempt to impose Western Enlightenment values upon
other cultures.

1.2 Paternalism

Respect of autonomy was first mentioned above in the context of
relating to an adult whose ideas about flourishing differ from our
own. Rather than promote his good as we see it. we should often
promote his good as he defines it for himselt (while sometimes per-
haps also engaging him in a discussion of this subject). It is tempting
to advocate a like deference in the domain of justice. defining each
person’s flourishing as whatever this person takes it to be. Such a
nonpaternalistic strategy fails. however. in this domain, and that for
at least two separate reasons.

First. since there is not one set of social institutions that best meets
the values and aspirations of all persons affected, and since persons
always differ in how they define flourishing for themselves. we must.
in deciding between two institutional alternatives. compare the rel-
ative gains and losses in flourishing of different persons or groups.
Such comparisons evidently presuppose a common measure. If we are
not to go beyond how the relevant persons themselves define a good
life for themselves. then this common measure can only be the degree
to which particular social institutions meet the disparate values and
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aspirations of the persons affected by them. Such a measure can
indeed be constructed for simple cases where persons have divergent
preference rankings over outcomes.™

But the conceptions persons have of their own flourishing are not
simple preference orderings over states of the world. They involve
deeper issues. which block any straightforward conversion of prefer-
ences and facts into a numerical value on a one-dimensional flourishing
scale. One such deep issue concerns the question whether what mat-
ters is the fulfillment or the satisfaction of aspirations and desires.*’
where fulfillment 1s the actual realization of a person’s desire in the
world. while satisfaction is her belief that her desire is so realized.™
Here one might respond that a nonpaternalistic strategy should go
with each person’s own desires regarding fulfillment versus satisfac-
tion — that 1s. we should go by where she herself would place the
outcomes fulfilled but not suatisfied (she 1s loved but believes that she is
not) and sarisfied but not fulfilled (she believes falsely that she is loved)
between fulfilled and satisfied (she correctly believes that she is loved)
and neither fulfilled nor satisfied (she correctly believes that she is not
loved). But this amendment runs into awesome complications. Is there,
for each desire of every person. a fact of the matter regarding the
relative weight this person would attach to the fulfilment versus the
satisfaction of that desire? How can such relative weights be ascer-
tained in an objective way? And how feasible is a social-justice calcu-
lus whose operation requires that such fulfillment-versus-satisfaction
weights be ascertained for every desire of every person?

Another deep issue concerns how we should deal with a person’s
desires about desires — for instance, with her desires concerning her
own desires. A person may desire active enjoyment over passive con-
templation. yet regret this desire — and then again wish she did not
have this regret. Such tensions across levels are commonplace when
persons seek to define a good life for themselves. And it is not clear
how, when there are such tensions. the degree to which a particular
institutional order meets a person’s values and aspirations is to be
measured. Should we go with her first-order desires.” with the first-
order desires she would prefer to have. with the first-order desires the
person she desires to be would prefer to have. or what?

A second reason against the nonpaternalistic strategy is that social
institutions shape not merely the environment and the options of
the persons living under them - but also their values and aspira-
tions, which cannot then provide an impartial standpoint from which
alternative institutional schemes could be compared. We can have
no determinate idca of how human persons define a good life for
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themselves apart from information about the social conditions under
which they grew up. In response to this difficulty. one might propose
that social institutions ought to meet the values and aspirations of
existing persons and/or the values and aspirations that persons raised
under those same institutions would develop.™ But these proposals by
themselves cannot deliver an adequate criterion of justice. Otherwise
a highly oppressive institutional order would be rendered just by the
fact that the oppressed are raised so as to accept their abysmal status,
and a dictatorship by the fact that those living under it are brain-
washed into adoring the leader.

The failure of the nonpaternalistic strategy to deliver a determin-
ate criterion of justice should not be surprising. It reflects our predica-
ment. We will unavoidably bequeath a social world to those who
come after us — a social world into which they will be born without
choice and one that will ineluctably shape their values and their sense
of justice in terms of which they will then assess the social world
we left them with. Facing up to this daunting responsibility requires
that we develop. within our conception of the justice of social institu-
tions. a substantive conception of human flourishing.

Shaping social institutions with such a conception in mind inevitably
involves a dose of paternalism. which can. however, be made more
palatable by honoring the following four desiderata:

I The sought universal criterion of justice ought to work with a thin
conception of human flourishing, which might be formulated largely
in terms of unspecific means to. rather than components of. human
flourishing. Though disagreements about what human flourishing
consists in may prove intractable, it may well be possible to bypass
them by agreeing that nutrition, clothing. shelter. certain basic
freedoms, as well as social interaction. education, and participa-
tion are important means to it, which just social institutions must
secure for all. Such a thin conception would express some respect
of the autonomy of diverse cultures. favoring social institutions
acceptable to persons from different (religious, social. ethnic, etc.)
backgrounds representing a wide range of diverse more specific
conceptions of human flourishing.

2 The sought universal criterion ought to be modest. Rather than
define justice as the highest attainable point on an open-ended
scale, it should define justice as a solid threshold compatible with
an international diversity of institutional schemes that are merely
required to treat the persons affected by them in a minimally decent
and equitable way.
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3 The requirements of the universal criterion should not be under-
stood as exhaustive. They should. for instance. leave the various
societies free to impose their own more demanding criteria of jus-
tice upon their own national institutions and even to judge foreign
or global institutions by the lights of such more ambitious criteria.™

4 The supplementary considerations introduced by such more ambi-
tious criteria of justice must not. however. undermine the universal-
ity of the modest criterion and therefore must not be allowed to
outweigh the latter in situations of conflict or competition (e.g.
over scarce resources). The requirements of the universal criterion
should therefore be understood as preeminent within any more
ambitious national criterion.

Taking all four desiderata together, the envisioned universal crite-
rion should be able to function as a core in a dual sense — as the core
in which a plurality of more specific conceptions of human flourishing
and of more ambitious criteria of justice can overlap (thinness and
modesty): and as the core of each of these criteria, containing all and
only its most important elements (preeminence without exhaustive-
ness).” The task is, then, to formulate a criterion of basic justice that
is morally plausible and internationally widely acceptable as the uni-
versal core of all criteria of justice.

1.3 Justice in first approximation

On the basis of the reflections introduced thus far, our task has taken
on the following form: we are seeking a widely acceptable core crite-
rion of basic justice that assesses social institutions by how they treat
persons. Such a criterion presupposes interpersonal comparability,™
but 1t should also respect the autonomy of the various persons and
cultures. This suggests formulating the sought criterion in terms of
certain basic goods. broadly and abstractly conceived - in particular,
in terms of the extent to which the persons affected by an institutional
order have the goods they need to develop and realize a conception
of a personally and ethically worthwhile life. In the last few decades
many theorists have indeed developed criteria of justice along these
lines. Those following this general approach must answer three ques-
tions in order to specify an operational criterion of justice.

Question 1 How should these basic goods be defined? Here one might
work with something like Rawls’s social primary goods or Dworkin’s
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resources adding perhaps freedom from pain as a further component,
as Scanlon suggests.™ An important alternative to this answer is Sen's
account of capabilities.™ Insofar as the quest is for a modest criterion
of basic justice. one that marks only a solid threshold. the demand for
basic goods should be severely Iimited. in four respects: (a) Only
really essential goods. ones that are truly needed for developing or
realizing a conception of a worthwhile life. should be placed on the
list of basic goods. (b) The demand for the basic goods listed should
be limited both quantitatively and qualitatively to what I call a minim-
ally adequate share. Food and freedom of association are necessary
for a worthwhile life. but we need these only in limited amounts and
can get by entirely without delicacies and without meetings at certain
times or places. (c) Persons truly need access to the basic goods, rather
than these goods themselves. It i1s no intolerable flaw in a social order
that some persons hiving under it choose to fast for long periods. to
participate in boxing matches. to live as hermits cut off from human
interaction. or even to obtain help in committing suicide — provided
they could gain the basic goods they are renouncing without thereby
incurring a sertous lack in other basic goods. (d) Basic goods should
also be limited probabilistically. Social institutions cannot be so
designed that everyone affected by them has absolutely secure access
to all goods that he needs. US society. for example. cannot be so
structured that your physical integrity is guaranteed 100 percent.
[t cannot be completely ruled out that some punks or even police
officers will attack you without provocation. Even when this can, or
even does. happen. we should nonetheless say that you have here
secure access to the basic good of physical integrity so long as the
probability of such an attack does not exceed certain limits. What
sounds paradoxical i1s nevertheless plausible: it is possible that your
physical integrity but not that of your African-American colleague
is sufficiently well protected in the US even though only you do in
fact suffer an assault during your lifetime.

When social institutions work so that each person affected by them
has secure access — understood always as reasonably rather than abso-
lutely secure access — to minimally adequate shares of all basic goods
then they are, according to my proposed core criterion of basic jus-
tice. fully just. But a criterion of justice should also facilitate compar-
isons of institutional schemes that are not fully just. We therefore need
answers to two further questions that have to do with aggregation.

Question 2 How should the chosen basic goods be integrated into
one measure of a person’s standard of hving? How should relevant



Human Flourishing and Universal Justice 39

shortfalls — in nutrition, freedom of movement and liberty of con-
science. say - be weighted vis-a-vis one another so that it can be
ascertained how far any affected person or group falls below the mini-
mum standard of living required by our core criterion of basic justice?
Here one might ascribe a standard of living. 1. to all affected persons
who reach the threshold in regard to all basic goods and then ascribe
lower numbers 0 < x <1 to all those who fall below the threshold
with regard to one or more basic goods.” My use of the new expres-
sion “standard of living” ts not merely meant to flag that we are
dealing here with a thin core notion of human flourishing which. to
be appropriate to the global plane and in contrast to the thicker
notions that particular countries or groups might employ. is severely
limited in the four ways (a)-(d) described above. It is especially also
meant to flag the further point that the construction of a standard
of living. and of a criterion of justice more generally. is also a prag-
matic task. The constructed standard should be a good proxy for
the appropriately thin core notion of human flourishing. of course.
but it should also. when used within a public criterion of justice.
promote human flourishing so conceived through its compelling
unity. clarity, simplicity. and easy applicability. It is such pragmatic
reasons that justify constructing the international standard of living
as a numerical measure with a threshold. And one can therefore sup-
port this standard even if one does not believe that human flourishing
itself 1s etther discontinuous (so that gains and losses above some
threshold are much less significant than gains and losses below it)
or quantifiable.

Question 3 How should the measurements of the standard of living
of the various aftected persons (or groups) be integrated into one
overall measure for the justice of social institutions? Here one might
work with the arithmetic or geometric mean. for example, or else
choose sum-ranking. maximin, or some indicator of tnequality as an
interpersonal aggregation function.”” One might also want to give
differential weights to persons depending on whether they are insiders
or outsiders. and hving in the past, present, or future.

1.4 Essential refinements

Before thinking further about these questions, we must take account
of another complication which has been neglected in recent writings
about justice. It is relevant for assessing the justice of social institutions
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how such institutions aftect the flourishing of individuals. Let me
introduce the point through a quick example. Imagine a hypothetical
scenario in which every year some 10.000 US residents (27 per day)
are killed by the police. US residents would then, on average. face
an approximately 0.25 percent probability of dying through police
violence.™ If this were really the case. we would surely want to dispute
that the physical integrity of US residents is here secure. We would
want to say that the social institutions of the US are unjust in this
regard and ought to be reformed toward reducing the number of
police kilhings. This might be done through better police training. for
instance. or through more effective and more severe punishments of
unjustified police violence.

Persons are actually killed in motor vehicle accidents in the US
at a rate that is over four times higher than the imaginary rate in
the preceding story: over 43.000 in 1995, 1996, and 1997. or about
119 per day.™ At this rate. the average US resident has a better than
| percent chance of dying in a motor vehicle accident.® In this case,
too. institutional reforms might bring relief. One might allow only
cars with a built-in maximum speed of 50 miles per hour. for example.
Or one might greatly increase punishments for drunk driving, which
plays a role in some 38 percent of the fatalities in question.®

The juxtaposition of these two cases makes evident that we assign
very different moral weights to different institutional influences on
our risk of premature death. We view a significant and avoidable risk
of premature death through police violence as a much greater injury
to the justice of a society than an otherwise equal. or even a consider-
ably greater risk of premature death through traffic accidents - and
we do this even on the assumption that all other things (such as
citizens’ acceptance of these risks. possibility and social cost of reducing
them) are equal in the two cases.

If we did not think in this way. if we assigned equal moral weight to
such different kinds of institutionally reducible risks of premature
death, then we would have strong reason to support the death penalty
for the most dangerous drunk drivers. An institutional “reform™ that
causes some 100 of the worst offenders to be executed in the US each
year — roughly doubling the current number of executions - would
presumably have a very considerable deterrent effect. thus resulting in
a significant reduction in the incidence of drunk driving. If it could
reduce the total number of alcohol-related traffic fatalities by merely
5 percent (ca. 860 deaths annually). then some 760 fewer persons
would die prematurely each year and all US residents would face a
lower risk of premature death.*
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If we want to avoid embracing this proposal as an easy and obvious
step toward a more just society. then we need to make moral distinc-
tions. We must not assess social institutions from the perspective
of rational prospective participants. as modern hypothetical-contract
theories have been doing starting with Rawls. For such prospective
participants would prudently favor the imagined execution scheme
over the status quo. so long as it really does entail an overall reduc-
tion in citizens™ risk of premature death. This is so. because they are
conceived as ranking feasible institutional arrangements solely in
terms of the quality of hife they could expect under each and thus as
not caring /on one institutional order produces a higher expected
quality of life than another.

The dubious implications of consequentialist and hypothetical-
contract theories are due to the fact that they assess social institutions
solely on the basis of the quality of life they afford to their prospective
participants. To avoid such implications. we must distinguish differ-
ent ways in which social institutions affect the lives of individuals and
then incorporate this distinction into our criteria of justice. including
the universal core criterion sketched in section II1. This core criterion
must not define basic-good shortfalls simply as institutionally avoid-
able shortfalls from secure access to minimally adequate shares of
basic goods. but must also take into account how social institutions
relate to such shortfalls.*

Let me illustrate this thought by tentatively distinguishing six basic
ways in which social institutions may relate to human flourishing.
Because of our specific focus here. I formulate this sixfold distinction
in terms of institutionally avoidable basic-good shortfalls — without
assuming, however, that the untversal core criterion we seek ought to
be sensitive to shortfalls of all six kinds (classes 5 and 6. in particular,
may well fall outside the core). For illustration, 1 use six different
scenarios in which. owing to the arrangement of social institutions.
a certain group of innocent persons is avoidably deprived of some
vital nutrients V - the vitamins contained in fresh fruit, say, which
are essential to good health. The six scenarios are arranged in order
of their injustice, according to my preliminary intuitive judgment. In
scenario 1. the shortfall 1s officially mandated. paradigmatically by the
law: legal restrictions bar certain persons from buying foodstuffs con-
taining V. In scenario 2. the shortfall results from legallv authorized
conduct of private subjects: sellers of foodstuffs containing V lawfully
refuse to sell to certain persons. In scenario 3. social institutions
Joreseeably and avoidably engender (but do not specifically require or
authorize) the shortfall through the conduct they stimulate: certain
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persons. suffering severe poverty within an ill-conceived economic
order. cannot afford to buy foodstuffs containing V. In scenario 4.
the shortfall arises from private conduct that is legally prohibited but
barelyv deterred. sellers of foodstuffs containing V illegally refuse to
sell to certain persons. but enforcement is lax and penalties are mild.
In scenario 5. the shortfall arises from social institutions avoidably
leaving unmitigated the effects of a natural defect. certain persons are
unable to metabolize V owing to a treatable genetic defect. but they
avoidably lack access to the treatment that would correct their handi-
cap. In scenario 6. finally. the shortfall arises from social institutions
avoidably leaving unmitigated the effects of a self-caused defect: certain
persons are unable to metabolize V owing to a treatable self-caused
disease — brought on. perhaps. by their maintaining a long-term smok-
ing habit in full knowledge of the medical dangers associated there-
with - and avoidably lack access to the treatment that would correct
their ailment.

This differentiation of six ways in which social institutions may be
related to human flourishing is preliminary in that it fails to tsolate
the morally significant factors that account for the descending moral
significance of the shortfalls in question. Since trying to do this here
would lead us too far afield, let me just venture the hypothesis that
what matters is not merely the causal role of social institutions, how
they figure in a complete causal explanation of the shortfall in ques-
tion, but also (what one might call) the implicit arritude of social
institutions to the shortfall in question.* Thus a high incidence of
domestic violence (a shortfall in women's secure access to physical
integrity) may show a society’s legal order to be unjust if it could be
substantially reduced through more vigorous enforcement of, and more
severe punishments under, existing laws. But the same abuse of the
same women would indicate an even greater injustice if it were not
illegal at all — if spouses were legally free to beat each other or. worse.
if men were legally authorized to beat the women in their households.

My preliminary classification is surely still too simple. In some cases
one will have to take account of other. perhaps underlying causes:
and one may also need to recognize interdependencies among causal
influences and fluid transitions between the classes.” It is to be hoped
that the formulation of a universal core criterion of basic justice,
which is to be internationally acceptable. can bypass most of these
complications by focusing narrowly on the morally most important
institutionally avoidable basic-good shorttalls. In any case. I bypass
these complications here. merely emphasizing once more the decisive
point missed by the usual theories of justice: to be morally plausible.
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a criterion of justice must take account of the particular relation
between social institutions and human flourishing. In the special case
of a core criterion of basic justice. this relation may affect whether
some institutionally avoidable basic-good shortfall counts as a basic-
good deficit (a core injustice™) at all and. if so. how morally signific-
ant this deficit is (how great a core injustice it indicates).®’

We have now seen. at least in outline, that a morally plausible
criterion of justice must consider institutionally avoidable basic-good
shortfalls not merely in regard to their magnitude and frequency.
but also in regard to how social institutions are related to them. The
identification of this new weighting dimension suggests the question
whether there might be additional weighting dimensions that the usual
theories of justice have overlooked. I believe there are two such, which
I can only mention here. One further weighting dimenston concerns
the social costs that would arise from the institutional avoidance of a
morally sigmficant basic-good shortfall. Whether and how urgently
justice demands reforms toward reducing the traffic-related risk of
premature death may depend on the cost of such reforms. In order to
save the lives of 2,000 pedestrians annually, would we merely have to
lower the speed limit within residential areas from 30 to 25 miles per
hour or would we have to invest billions into construction of tunnels
and overpasses? To avoid 20,000 cases of child abuse annually. would
we merely need to modify the training of schoolteachers or would we
have to spy on millions of private homes with video equipment? Such
questions are surely relevant to deciding whether given basic-good
shortfalls are unjust at all and, if so. how much they detract from the
overall justice of the relevant social institutions.

A third and final plausible weighting dimension concerns the distri-
bution of basic-good shortfalls. Many of the usual theories of justice
are. of course, distribution sensitive through their aggregation function
(using maximin, the geometric mean. or some measure of inequality
in this role). But these theories also tend to accept what economists
call the anonymity condition. On the face of it, this condition looks
harmless enough: it requires merely that permutations of persons over
social positions should make no difference to judgments of justice.
Thus. the injustice of certain basic-good deficits is exactly the same
regardless of who is suffering these shortfalls. This requirement seems
to express the very essence of justice. Surely. one wants to say. our
moral assessment of an institutionally avoidable hardship ought not
to be affected by whether this hardship is suffered by me or by you,
by someone like us or unlike us. by someone we like, dislike. or don't
even know — every person matters cqually. But the anonymity condition
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becomes problematic in reference to certain groups. It may indeed not
matter whether a particular hardship is suftered by a man or a woman,
by a white or a black. by a Mormon or a Jew — but what if women
or blacks or Jews are greatly overrepresented among those suffering
the hardship? Is this still to be considered morally irrelevant, as the
anonymity condition requires?®* It would seem that a morally plausible
criterion would have to take account of some such correlations.
Whether such a correlation is unjust and. if so. how unjust it is. may
well depend on how large a role social factors play in its genesis and
on how salient the disadvantaged group is. For illustration. consider
severe and avoidable poverty suffered by a certain fraction of a popu-
lation. The injustice indicated by this poverty would not be much
affected by the fact that some non-salient group (e.g. those with
blood-type B) is. owing to staustically inferior genetic endowments.
overrepresented among the very poor. The injustice might be seen
as greater. if women (a salient group) were overrepresented owing
to statistically inferior genetic endowments. And it would be seen
as greater still. if women were overrepresented among the very poor
owing to sexist cultural practices under which they do most of the
housework and have fewer educational opportunities.®’

In this section I have, at least in broad outhnes, displayed the
general structure of a morally plausible criterion of justice — and.
in particular, the various parameters in regard to which alternative
specifications of such a criterion would ditfer from one another. This
structure i1s unfortunately rather complicated. The criteria of justice
currently on offer tend to be simpler. Rawls’s perspective of the ori-
ginal position ignores the first and third new dimensions entirely and
the second for the most part. because the parties are conceived as
interested solely in the quality of life of prospective citizens, irrespect-
ive of the institutional mechanisms that may condition such quality
of life.” As I could here show only generally and in outline. these
simpler theories of justice imply various demands that are either
morally dubtous or unable to cope with the actual complexities of
contemporary social systems.”'

1.5 Human rights

A complex and internationally acceptable core criterion of basic jus-
tice might best be formulated. I believe. in the language of human
rights, at least if we are prepared to understand it in a special way.
We should conceive human rights primarily as claims on coercive
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social institutions and secondarily as claims against those who uphold
such institutions. Such an institutional understanding contrasts with
an interactional one, which presents human rights as placing the
treatment of human beings under certain constraints that do not pre-
suppose the existence of social institutions.

The institutional understanding | have in mind diverges from a
familiar one that conceives a human right to X as a kind of meta-right:
a moral right to an effective legal right to X. So understood, human
rights require their own juridification. Each society’s government and
citizens ought to ensure that all human rights are incorporated into its
fundamental legal texts and are. within its jurisdiction, observed and
enforced through an effective judicial system.”

This familiar institutional understanding leads to demands that
are. in my view, both too strong and too weak. They are too strong.
because a society may be so situated and organized that its members
enjoy secure access to X. even without a legal right thereto. Having
corresponding legal rights in addition is good. to be sure, but not so
important that this additional demand would need to be incorporated
into the concept of a human right. One’s human right to adequate
nutrition, say, should count as fulfilled when one has secure access to
adequate nutrition, even when such access is not legally guaranteed.
A human right requires its own juridification only when it is empir-
ically true — as 1t may be for some civil and political rights — that
secure access to its object presupposes the inclusion of a corres-
ponding legal right in the law or constitution.

The demands entailed by this familiar institutional understanding
are also too weak,. because legal and even constitutional rights. how-
ever conscientiously enforced, often do not suffice to ensure secure
access. Here I am not merely thinking of showcase constitutions that
list many important rights but are widely ignored in governmental
practice. It is likely that the proponents of the familiar institutional
understanding would not rest content with such “rights™ either. I am
mainly thinking of cases where, though legal rights are effectively
enforced, poor and uneducated persons are nonetheless incapable of
insisting on their rights, because they do not know what their legal
rights are or lack the knowledge or minimal economic independence
necessary to pursue the enforcement of their rights through the proper
legal channels. Even if there exists in India a legal path that would
allow domestic servants to defend themselves against abuse by their
employers, their human right to freedom from inhuman and degrad-
ing treatment (UDHR, Article 5) nonetheless remains unfulfilled for
most of them.
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In contrast to the ways in which human rights are currently under-
stood. I thus propose to explain this concept as follows: the postulate
of a human right to X is tantamount to the demand that. insofar as
reasonably possible. any coercive social institutions be so designed
that all human beings affected by them have secure access to X.™
A buman right is a moral claim on any coercive social institutions
imposed upon oneself and therefore a moral claim ugainst anyone
involved in their imposition.

With this explication. one can clear away from the start the suspi-
cion. common among communitarians and in communal cultures (e.g.
in Southeast Asia). that human rights promote individualism or even
egoism. and lead persons to view themselves as Westerners -- as atom-
ized. autonomous. secular. and self-interested individuals ready to
insist on their rights no matter what the cost may be to others or the
society at large.™ This critique has some plausibility when human
rights are understood as demanding their own juridification. But 1t
has much less force when. as I propose. we avoid any conceptual
connection of human rights with legal rights. We are then open to the
idea that, in different economic and cultural contexts. secure access to
the objects of human rights may be established in diverse ways.

Those hostile to a legal-rights culture can. and often do. share this
norm: that any coercive institutional order must, insofar as reason-
ably possible, afford all those whose freedom 1t restricts secure access
to certain basic goods. Even if we feel strongly that, in our own
culture, human rights ought to be realized through matching indi-
vidual legal rights, we should allow that human rights can be realized
in other ways, that secure access to their objects is what really matters.
This agreement can then be juridified in international law, committing
states and cultures to designing all national and international social
instituttons so as to afford all those whom they constrain secure
access to the objects of their human rights. There ts no good reason
to insist that such secure access must be maintained in the same way
everywhere on earth.

Two things must be said to soften this point. First. it is clear that
legal rights can be. and often are, an effective means for realizing
human rights. Such legal rights need not. however, have the same
content as the human right they help realize. Depending on the con-
text. the best way of realizing a human right to minimally adequate
nutrition may not be legal rights to food when needed. but rather
some other legal mechanisms that keep land ownership widely dis-
persed. ban usury or speculative hoarding of basic staples. or provide
childcare. education. retraining subsidies. unemployment benefits. or
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start-up loans. And non-legal practices - such as a culture of solidar-
ity among friends. relatives. neighbors. compatriots — may also play
an important role.

Second. 1t is at least theoretically possible to include certain legal
rights in the object of a human right. An example would be a human
right to constitutionally protected freedom of religion. | worry. how-
ever. that the inclusion of such demands would render the resulting
conception of human rights too demanding for its intended role as a
core criterion of basic justice. A society whose citizens know that their
enjoyment of religious liberty is secure — perhaps because religious
tolerance is an unquestioned way of life in that society — does not
deserve the charge that it fails to realize human rights merely because
there is no legal statute that explicitly guarantees freedom of religion.

The concept of human rights is especially well suited to take
account of the necessary differentiations according to how social
institutions relate to basic-good shortfalls. Such ditferentiations are
already being made in regard to some constitutional rights. The Ger-
man constitution. for instance. postulates: “Everyone shall have the
right to life and to inviolability of his person.”” According to the
developed judicial understanding of this right, it 1s not the case that
every avoidable death constitutes a violation of this right to life -
let alone an exactly equally serious violation. Death during a violent
police interrogation would certainly count as a serious violation of
the basic right in question. Death due to unofficial violence condoned
by state officials would count as a less serious violation. And a death
that could have been prevented by expensive medical treatment that
the patient was unable and the state unwilling to pay for would not
count as a violation of the right to life at all. The concept of human
rights I am proposing involves similar differentiations - though with
the difference that human rights are not addressed to a government
and its agents, but to the institutional structure of a society (or other
comprehensive social system). Human rights are not supposed to regu-
late what government officials must do or refrain from doing. but are
to govern how all of us together ought to design the basic rules of
our common life. This suggests the probabilistic ¢x-ante perspective
sketched above: a valid complaint against our social institutions can
be presented by all those whose physical integrity is not sufficiently
secure. not by all those who happen to sutfer an assault. This is why i1t
makes more sense. on my institutional understanding. to speak of non-
fulfillment or underfulfillment rather than violation of human rights.
A human right to life and physical integrity is fulfilled for specific
persons if and only if their security against certain threats does not
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fall below certain thresholds. These thresholds will vary for different
human rights and for different sources of threats to one human right;
and they will also be related to the social cost of reducing the various
threats and to the distribution of these threats over various salient
segments of the population. These differentiations have to be incor-
porated into the specification of human rights.

1.6 Specification of human rights and responsibilities
for their realization

The proposed path toward the formulation of an internationally
acceptable core criterion of basic justice 1s now open to view. We start
from the personal and ethical value of human life - not to ascertain
wherein this value lies. but to determine the social context and means
that persons normally need, according to some broad range of plau-
sible conceptions of what human flourishing consists in. to lead a
minimally worthwhile life. This goal expresses respect of human
autonomy, especially insofar as the criterion we seek is to be based on
very weak assumptions about the components of ethical value. The
main assumption here i1s merely existential: it is a historically and
geographically universal fact that almost all human persons feel a
deep need for an ethical world view by reference to which they can
judge whether their own life. and also the lives of others they may
care about, 1s good — not merely for themselves, personally. but also
in a larger sense, ethically.

Beyond this, one can perhaps make one further general statement:
in today’s highly interdependent and closely interconnected world there
exists in every culture an insuppressible plurality of ethical world views
and of opinions about the objectivity and universality of such world
views as well as about the relative importance of ethical as against
personal quality of life. Even a modest criterion of basic justice should
therefore demand that social institutions be designed so that the per-
sons affected by them can develop, deepen. and realize an ethical
world view of their own. The essential presuppositions for this capa-
city can be presented under two headings. First. liberty of conscience.
the freedom to develop and to live in accordance with one’s own
ethical world view so long as this is possible without excessive costs
for others. This freedom must include various other liberties. such
as freedom of access to informational media (such as books and
broadcasts) and the freedom to associate with persons holding simi-
lar or different ethical views. And second. political participation: the
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freedom to take part in structuring and directing any comprehensive
social systems to which one belongs. This includes the freedom pub-
licly to express ethical criticisms of political institutions and decisions.
freedom of assembly. and freedom to participate on equal terms in
the competition for political offices and in the struggle over political
decisions.

Other. more elementary basic goods are important for both the
ethical and the personal value of human life. Among these are physi-
cal integrity. subsistence supplies (of food and drink. clothing. shelter.
and basic health care). freedom of movement and action. as well as
basic education, and economic participation. All of these basic goods
should be recognized as the objects of human rights — but only up to
certain quantitative, qualitative, and probabilistic limits: what human
beings truly need is secure access to a mimnimally adequate share of all
of these goods.

It is well known that many human beings today lack secure access
to minimally adequate shares of these goods. that the realization of
human rights has been only very partially achieved. This poses the
question of how responsibility for the underfulfillment of human rights
can be ascribed to particular social institutions, and thereby also to
particular persons involved in designing and upholding these institu-
tions. This question involves special difficulties in this era of global
interdependence when social institutions influence one another and
their effects intermingle. It i1s convenient for us citizens of wealthy
countries, and therefore common. to ignore such interdependencies —
to explain the severe underfulfillment of human rights in so many
countries by reference to local factors domestic to the country in which
it occurs. This explanatory nationalism, further discussed in later chap-
ters.’® diverts attention from the question of how we ourselves might
be involved, causally and morally, in this sad phenomenon.

If we did pay attention to this question, we would better under-
stand how global institutional factors play an important role in the
reproduction of human misery and how plausible reforms of such
factors could greatly advance the realization of human rights.” Such
an understanding would lead us to take the underfulfillment of hu-
man rights abroad more seriously — provided we accept that persons
involved in upholding coercive social institutions have a shared moral
responsibility to ensure that these institutions satisfy at least the uni-
versal core criterion of basic justice by fulfilling. insofar as reasonably
possible. the human rights of the persons whose conduct they regulate.
If a particular underfulfillment of human rights — hunger in Brazil.
say — comes about through the interplay of global and national factors
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and could be remedied through global as well as through national
institutional reforms. then the responsibility for this underfulfillment
lies with both institutional schemes and therefore also with both groups
of persons: with all those involved in upholding the global or the
Brazilian basic structure.

Those who have such a responsibility should either discontinue
their involvement — often not a realistic option — or else compensate
for it by working for the reform of institutions or for the protection of
their victims. The word “compensate™ is meant to indicate that how
much one should be willing to contribute toward reforming unjust
institutions and toward mitigating the harms they cause depends
on how much one is contributing to. and benefiting from. their
maintenance. Obviously. these matters deserve a far more elaborate
treatment than I can give them here.™

1.7 Conclusion

This essay 1s about what measure of, or proxy for, human flourishing
is needed for purposes of assessing the justice of social institutions
and what role this measure should play within such assessments. We
have seen that measures of human flourtshing differ in specificity. An
internationally acceptable core criterion of basic justice requires a
measure of low specificity. In this role a conception of human rights
is far more suitable than all the theoretical constructs currently dis-
cussed by academics — or so | have argued. Such a conception is. on
the one hand. substantial enough to support a severe and constructive
critique of the status quo. And it also respects, on the other hand, the
autonomy of the diverse cultures of this world - provided we are
prepared to accept the institutional understanding |1 have sketched. A
conception of human rights demands then that all social institutions
be designed so that all human beings. insofar as reasonably possible.
have secure access to the objects of their human rights.

Acceptance of such a universal core criterion of basic justice does
not preclude particular societies from subjecting their national institu-
tions to a stronger criterion of justice that involves a more specific
measure of human flourishing. Such a national measure might, for
instance, ascribe to citizens additional basic needs. such as: to have
certain legal (constitutional) rights, not to be too severely disadvant-
aged through social inequalities, to be adequately compensated for
genetic handicaps and bad luck, or to receive a subsidy for the dis-
charge of important religious duties.”” But such additional basic needs
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would everywhere be understood as secondary to the universal
human needs recognized by the globally shared conception of human
rights. The preeminent requirement on all coercive institutional schemes
is that they afford each human being secure access to minimally
adequate shares of basic freedoms and participation. of food. drink.
clothing. shelter, education. and health care. Achieving the formula-
tion. global acceptance. and realization of this requirement is the
preeminent moral task of our age.



2

How Should Human Rights
be Conceived?

2.0 Introduction

Supranational. national, and subnational systems of law contain vari-
ous human rights. The content of these rights and of any correspond-
ing legal obligations and burdens depends on the legislative, judicial.
and executive bodies that maintain and interpret the laws in question.
In the aftermath of World War 11, it has come to be widely acknow-
ledged that there are also moral human rights. whose validity is inde-
pendent of any and all governmental bodies. In their case, in fact. the
dependence is thought to run the other way: only if they respect moral
human rights do any governmental bodies have legitimacy. that is,
the capacity to create moral obligations to comply with, and the moral
authority to enforce, their laws and orders.

This essay first appeared in Jahrbuch fiisr Recht und Ediik 3 (1995): 103-20. Work on it
was supported by a 1993-4 Laurance S. Rockefeller Fellowship at the Princeton
University Center for Human Values. 1 am greatly indebted to my colleagues there.
and very specially to Amy Gutmann. for a most productive discussion of an carlier
version. [ also wish to thank my fellow participants at the Law and Ethics Conference
for their valuable comments. and Eric Goldstein for extensive and very helpful written
criticisms. The last third of the cssay has been significantly revised.
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Human rights of both kinds can coexist in harmony. Whoever cares
about moral human rights will grant that laws can greatly facilitate
their realization. And human-rights lawyers can acknowledge that the
legal rights and obligations they draft and interpret are meant to give
effect to preexisting moral rights. In fact. this acknowledgment seems
implicit in the common phrase “internationally recognized human
rights.” It is clearly expressed in the Preamble of the UDHR. which
presents this Declaration as stating moral human rights that exist
independently of itself. This acknowledgment bears stressing because
the distinction between moral and legal human rights is rarely drawn
clearly. Many are therefore inclined to believe that our human rights
are whatever governments agree them to be. This is true of legal
human rights. But it is false, as these governments have themselves
acknowledged. of moral human rights. Governments may have views
on what moral human rights there are - their (not legally binding)
endorsement of the UDHR expresses such a view — but even all of
them together cannot legislate such rights out of existence.

My aim here is to explicate the moral notion of human rights. I
define this task narrowly. 1 do not address the ontological status
of human rights — the sense in which they may be said to exist and
the way in which their existence (in this sense) might be known
and justified. Nor do I discuss the work of selection. specification.
and justification that goes into formulating a full list or conception
of human rights. Instead. I focus on an issue that is best examined
before the others. How should human rights be conceived? What does
the assertion of a human right assert. especially in regard to correlat-
ive responsibilities?

Beginning with this issue makes sense. An explication of what
human rights are does not presuppose more than a rough idea about
what goods are widely recognized as worthy of inclusion. But such
an explication is presupposed in the selection and justification of par-
ticular human rights — even though it cannot by ttself settle what
human rights there are or even whether there are any human rights at
all. The fact that some formulated right has all the conceptual fea-
tures of a human right does not entail that it exists (can be justified as
such) any more than the fact that King Arthur as described has all the
conceptual features of a human being entails that there was such
a person. Settling what human rights there are requires not merely
conceptual explication. but also substantive moral arguments pro and
con. Such arguments must be informed by an understanding of what
human rights are.
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2.1 From natural law to rights

The moral notion of human rights has evolved from earlier notions of
natural law and natural rights. We can begin to understand and analyze
it by examining the continuities and discontinuities in this evolution.
I do this by focusing on the shifting constraints imposed. ideas sug-
gested. and possibilities opened and closed by the three concepts rather
than on the particular conceptions of them that have actually been
worked out.®

All three concepts have in common that they were used to express a
special class of moral concerns. namely ones that are among the most
weighty of all as well as unrestricted and broadly sharable. These four
common features of the three concepts constrain not the content of
the select concerns, but their potential status and role. Regarding the
first feature. it should be said that the natural-law and natural-rights
idioms were also used to express the agent’s liberty to pursue his own
self-preservation and self-interest — as in Hobbes's famous claim that
“every man has a Right to every thing: even to one another’s body. '
Since the concept of human rights. which is at issue here. has not been
used in this vein. I leave such uses aside and focus on uses that present
natural law. or the natural rights of others. as making moral demands
on human conduct. practices, and institutions.

Conceiving the natural law, natural rights. or human rights as making
weighty moral demands suggests that these demands ought to play an
important role in our thinking and discourse about. and ought to be
reflected and respected in. our soctal institutions and conduct. They
should normally trump or outweigh other moral and nonmoral con-
cerns and considerations.

In conceiving of moral demands as unrestricted. we believe that
whether persons ought to respect them does not depend on their
particular epoch, culture, religion. moral tradition. or philosophy.*
Unrestricted moral demands need not assign obligations to everyone.
The moral demand that rulers are to govern in the interest of the
governed. for example, may be unrestricted even while it assigns oblig-
ations only to those in power. But, not being spatially or temporally
confined, unrestricted moral demands are still, at least potentially.
relevant to persons of all times and places and therefore should be
understood and appreciated by all.

This suggests the fourth feature. In conceiving of moral demands as
broadly sharable. one thinks of them as capable of being understood
and appreciated by persons from different epochs and cultures as well
as by adherents of a variety of different religions, moral traditions.
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and philosophies. They need not be (and perhaps no moral demands
could be) accessible in this way to all human persons. irrespective
of when and where they live(d) and irrespective of their particular
culture. religion. moral tradition. and philosophy (or lack thereof).
But they would not be broadly sharable if they were not detached. or
at least detachable. from any particular epoch. culture. religion. moral
tradition. and philosophy.* or if understanding and appreciating them
required mental faculties that a significant proportion of human-
kind does not have and cannot develop. The sharability of a moral
demand is, then. a function of how widely it can be shared across
persons and cultures and of how accessible it is to each of them. The
notions of being unrestricted and being broadly sharable are related
in that we tend to feel more confident about conceiving of a moral
demand as unrestricted when this demand is not parochial to some
particular epoch. culture. religion. moral tradition, or philosophy.

Let us turn from the continuities in the conceptual evolution — from
natural law to natural rights to human rights - to its discontinuities,
which reveal what shift in the content of unrestricted and broadly
sharable moral demands is associated with the shift in terminology.
Expressing moral demands in the natural-rights rather than the natural-
law idiom involves a significant narrowing of content possibilities
by introducing the idea that the relevant moral demands are based on
moral concern for certain subjects: rightholders. By violating a natu-
ral right. one wrongs the subject whose right it is. These subjects of
natural rights are viewed as sources of moral claims and thereby re-
cognized as having a certain moral standing and value. The natural-
law i1diom contains no such idea: it need not involve demands on
one’s conduct toward other subjects at all and. even if it does, need
not involve the idea that by violating such demands one has wronged
these subjects - one may rather have wronged God. for example, or
have disturbed the harmonious order of the cosmos. In ruling out
these formerly prominent alternative ideas, the shift from natural-law
to natural-rights language constitutes a secularization which facil-
itates the presentation of a select set of moral demands as broadly
sharable in a world that has become much larger and more hetero-
geneous. This secularization centers on a specific view about the point
of the moral demands (duties) singled out as natural. The point of
respecting them is the protection of others: one’s concern to honor
one’s moral duties i1s motivated by a deeper and prior moral concern
for the interests of others.™

This specification of the point of moral demands entails a nar-
rowing of content possibilities. The natural-law idiom lends itself to
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expressing any moral demands that might apply to human persons:
but not all of these demands can be expressed equally well in the
language of natural rights. Three historically prominent categories of
moral demands are endangered by the shift in terminology: religious
duties. duties toward oneself. and moral demands upon our conduct
toward animals. Ascribing rights to God seems awkward. because we
do not think of him as having vital interests that are vulnerable to
human encroachment. Speaking of rights against oneself or of animal
rights is problematic because of the connection between having rights
and being entitled to claim and to defend one’s rights as well as to
protest and sometimes to punish the infringement of these rights.™
We do not engage in such claiming. defending. protesting. and pun-
ishing activities against ourselves: and animals seem unable to engage
in them at all. In accepting this connection one need not endorse
the stronger position. taken by Hart, that having a right presupposes
the simultaneous ability to claim it." One may instead. following
Gewirth. find nothing odd in saying that a man who i1s now dead
or in an irreversible coma has his rights violated when his will is
overturned or when his body is kept alive against his express prior
instructions. Here we can remember the man making claims before,
and can imagine how he would have protested had he known about
what is being done now. Similarly, one can say that maiming or
killing an infant constitutes a violation of her rights. because we can
once again imagine how she will protest the harms done to her. or
would have done so in the future had she survived.*” This contrasts
with the case of nonhuman animals, which have no past or potential
future ability to make claims: here the language of rights can seem
out of place.™

2.2 From natural rights to human rights

The language of human rights partakes in the specification we have
found to be involved in the shift from natural law to natural rights.
Beyond that. it would seem to have a fourfold significance. First. it
manifestly detaches the idea of moral rights from its historical ante-
cedents in the medieval Christian tradition, thereby underscoring the
seculanization implicit in the first shift from the language of laws
(commandments. duties) to that of rights. This serves the continued
maintenance of broad sharability and makes fully explicit the con-
nection between a special class of moral demands and the status of
certain beings, rightholders, as subjects of moral value.
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In the same vein. the shift also indicates a reorientation of the sort
for which Rawls has coined the phrase “political not metaphysical.”™
The adjective "human™ — unlike “natural™ - does not suggest an onto-
logical status independent of any and all human cfforts. decisions.
(re)cognition. It does not rule out such a status either. Rather. it avoids
these metaphysical and metaethical issues by implying nothing about
them one way or the other. The potential appeal of the select moral
demands is thereby further broadened in that these demands are made
accessible also to those who reject all variants of moral realism — who
believe. for instance. that the special moral status of all human beings
rests on nothing more than our own profound moral commitment
and determination that human beings ought to have this status.

Third. and most obvious. the shift strongly confirms that it is all
and only human beings who give rise to the relevant moral demands:
all and only human persons have human rights and the special
moral status associated therewith. The expression also suggests that
human beings are equal in this regard. This view can be analyzed
into two components. First. all human beings have exactly the same
human rights. Second. the moral significance of human rights and
human-rights violations does not vary with whose human rights are
at stake: as far as human rights are concerned. all human beings
matter equally.™ Though the second component is only weakly sug-
gested by the expression. it is. I believe. a fixed part of our current
concept of human rights.

The fourth way in which the shift from natural to human rights
has been significant is not suggested by the change in terminology.
but seems to have contingently accompanied this change. One can
approach the point through Article 17.2 of the UDHR: **No one shall
be arbitrarily deprived of his property.”™ If a car is stolen, its owner
has certainly been deprived of her property. and arbitrarily so. Still.
we are unlikely to call this a violation of Article 17.2 or a human-
rights violation. Why? Because it is only a car? I do not think so: the
car may be its owner’s most important asset; and the theft of food
would not be considered a human-rights violation either, even if it
were her entire reserve for the winter. An arbitrary confiscation of her
car by the government, on the other hand. does strike us as a human-
rights violation. even if she has several other cars left. This suggests
that human-rights violations. to count as such, must be in some sense
official. and that human rights thus protect persons only against
violations from certain sources. Human rights can be violated by
governments. certainly. and by government agencies and officials. by
the general staff of an army at war. and probably also by the leaders
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of a guerrilla movement or of a large corporation - but not by a petty
criminal or by a violent husband. We can capture this idea by con-
ceiving it to be implicit in the concept of human rights that human-
rights postulates are addressed. in the first instance at least. to those
who occupy positions of authority within a society (or other compar-
able social system).

We see here that the language of human rights mmvolves a further
narrowing of content possibilities — not on the side of the agent this
time. but on the side of the recipient. Through the language of natural
rights. one can demand protection of persons against any threats
to their well-being and agency: through the language of human
rights. one demands protection only against certain “official™ threats.
This narrowing 1s not. however. as severe as it may seem at first.
As we shall see. the language of human rights involves a demand
for protection not only against official violations but. more broadly.
against official disrespect. and it addresses this demand not only to
officials. those whose violations of a relevant right would count as
human-rights violations. but also to those in whose name such officials
are acting.

Before discussing these matters further in section 2.3, let me sum up
my explication of the concept of human rights thus far. A commit-
ment to human rights involves one in recognizing that human persons
with a past or potential future ability to engage in moral conversation
and practice have certain basic needs. and that these needs give rise to
weighty moral demands.” The object of each of these basic human
needs is the object of a human right.”” Recognizing these basic needs
as giving rise to human rights involves a commitment to oppose official
disrespect of these needs on the part of one’s own society (and other
comparable social systems in which one is a participant).”

Let me now try to clarify further the modern concept of human
rights by explicating the notion of official disrespect embedded in it.
This explication is normative to some extent. Those who speak (out-
side legal contexts) of human rights often do not have a clear sense of
what they take human rights to be. I want to be clearer here. And my
account should then be tested not against what people actually say
about human rights. but against what they would or should affirm
upon reflection. Though my account is normative to this extent. its
objective is still to reconstruct the meaning of a widely used expres-
sion. [ am asking what we mean. or ought to mean. when we speak of
a human right to X. I am not here asking the more significantly
normative question as to which candidate human rights. if any. we
should recognize. My examples from the UDHR should be taken in
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this spirit. I am not presupposing that the human rights I discuss exist
or ought to be recognized. ] am merely asking what the assertion of a
particular human right should reasonably be taken to mean.

2.3 Official disrespect

In our world. official agents are paradigmatically exemplified by
goverments and their agents and agencies. A paradigmatic instance of
official disrespect of human rights is. then. their violation by a govern-
ment. Governments may do so by issuing or maintaining unjust laws
or orders that authorize or require human-rights violations or they
may do so “under color of law.” that is. by perversely construing
existing legislation as licensing human-rights violating policies.

These paradigm cases of official disrespect bring out most clearly
why. as is widely felt. there 1s something especially hideous. outra-
geous, and intolerable about official disrespect. why official moral
wrongs are worse than otherwise similar “private”™ moral wrongs. quite
apart from the fact that they often harm more severely. and harm and
frighten more people. than private wrongs. Official moral wrongs
masquerade under the name of law and justice and they are generally
committed quite openly tor all to see: laid down in statutes and regu-
lations, called for by orders and verdicts, and adorned with official
seals. stamps. and signatures. Such wrongs do not merely deprive
their victims of the objects of their rights but attack those very rights
themselves; they do not merely subvert what is right. but the very idea
of right and justice. This conjecture explains. I think, why so many
people feel more personally affronted by human-rights violations than
by equivalent ordinary crimes. and also feel personally responsible in
regard to them — why they see human rights as everyone's concern
and feel implicated in. and experience shame on account of, what
their government and its officials do in their name.

With these thoughts in mind. let us consider other candidate in-
stances of official disrespect. One obvious way of expanding beyond
the paradigm is by broadening the definition of “government™ so as to
include not merely the highest officials in its three branches. but also
the lower echelons of authority. including all the various functional
and regional subunits of the three branches down to the smallest and
lowest agencies and officials. Here it emerges that moral wrongs com-
mitted by an official fit the better under the label of “human-rights
violation™ the more closely they are related to his yjob and the more
tolerated or encouraged they are throughout officialdom. A murder
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committed by a mailman. even if on duty. would hardly count as a
human-rights violation. but torture administered by a policeman to a
suspect would count. unless. perhaps. it 1s a truly isolated incident
of conduct that is strongly discouraged within the police force and
severely punished when discovered.

More interesting cases are the following. A government may. for
the time being. retfrain from ordering or authorizing human-rights
violations. and effectively prevent violations on the part of its various
agencies and officials. but reserve for itself the legal power to order or
authorize such violations at any time at its sole discretion. Conversely.
a government may legally bind itself never to violate human rights
and vet do nothing or very little to ensure that its various agencies
and officers abide by this official prohibition. The government may
also - while legally committing itself not to violate human rights and
effectively enforcing this commitment against its agencies and officials
— fail to make such violations illegal for some or all of the persons
and associations under its jurisdiction. Or 1t may pass or maintain the
appropriate legislation but then do httle or nothing to enforce it. In
view of this plurality of cases. how shall we explicate the idea of
official disrespect of human rights?

To make these 1ssues more concrete, let us focus on Article 19
of the UDHR: “Everyone has the right to freedom of opinion and
expression: this right includes freedom to hold opinions without inter-
ference and to seek. receive and impart information and ideas through
any media and regardless of frontiers.” We may suppose that we know
precisely what the right here postulated is a right to: what sorts of
conduct it protects in what particular contexts and circumstances. Let
us also suppose that we know precisely what does and does not con-
stitute interference with such protected conduct and hence a violation
of the postulated right on the part of individual and collective agents.
How do we get from this knowledge to a measure for official disre-
spect: to a way of assessing a soctety’'s human-rights record in regard
to Article 19?7 The answer to this question. as we have seen, cannot be
that we must simply count violations (weighted for severity, perhaps).
as this would gloss over the important issue of the more or less official
character of these violations.

Making the law alone the decisive yardstick for a society’s human-
rights record is implausible. Societies may be officially committed to
Artcle 19. may even incorporate an appropriate right to freedom of
expression into their constitutions. and their officials may nonetheless
violate this legal right frequently and with impunity - a possibility
sadly illustrated by all too many showcase constitutions around
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the world. We can hardly celebrate such societies for their respect of
human rights.

A more plausible explication of “official disrespect™ would have us
focus on the extent to which the government. including its various
agencies and officials. is actually interfering with protected conduct.
But this proposal leaves out officially tolerated private violence as
exemplified by “outraged citizens™ in former and present commun-
ist societies. death squads in various authoritarian societies of Latin
America. militias in Indonesia. and “war veterans™ in Zimbabwe. We
should not settle for an understanding of official disrespect that pro-
vides an incentive to governments to let their opponents be killed by
private government supporters rather than by the police. To make the
proposal plausible, we must then go beyond the idea of “the govern-
ment actually interfering.” If protected conduct is suppressed with
impunity by persons organized or encouraged by the government.
then these interferences must be included under the notion of official
disrespect.

This modification may not go far enough. Death squads may en-
gage in their bloody activities even without open or tacit government
encouragement. Rich landowners may organize bands of thugs. for
example, who prevent - through disruption. intimidation. and vio-
lence — the expression of any political views that champion the inter-
ests of poor peasants or migrant workers. Veterans of the revolution
may organize in similar ways to suppress anti-communist opinions.
The government need not organize or encourage such activities — it
merely stands idly by: fails to enact laws that proscribe such conduct
or. if such laws are on the books. fails to enforce them effectively. (In
such a scenario, government officials may even regret the activities
and feel embarrassed by them. They nevertheless do not act because
they fear that strong measures to protect the rights of an unpopular
group — foreign residents with southern facial features in Germany.
for instance — would diminish their own popularity.) We should con-
sider such cases. as well, to exemplfy official disrespect: some persons
suffer restrictions of their freedom of expression and there is no offi-
cial response. or at most a token response, to the deprivations.

Even this account is still not quite broad enough. A nearly com-
plete absence of interferences with protected conduct in some society
may be due to the fact that people know only too well what sorts of
opinions cannot be publicly expressed without serious risk of violent
interference or punitive measures against oneself or one’s family. They
know what could happen to them if they speak up. and they also
know that their “protected” conduct would not be effectively protected



62 How Should Human Rights be Conceived?

in fact. Formerly defiant. they are now intimidated and demoralized.
This change goes along with a dramatic decline in the frequency
of actual interferences - vyet surely we cannot say that the society’s
human-rights record has dramatically improved. This scenario. too,
exemplifies official disrespect of the human right. even if this right is
(in the unrealistic limiting case) never violated. It thereby presents in
a most clear-cut way the need to detach the notion of official disre-
spect from that of violations. What is relevant to a society's record in
regard to. or to its degree of official disrespect of. a given human right
is. then. (a) a proper subset of the occurring violations of this right.
namely the “official” or “human-rights™ violations. and (b) various
facts about the government’s and also the people’s attitude (commit-
ment and disposition) toward the right and all its occurring viola-
tions. Unofficial violations of a right that is on the list of human
rights do not constitute human-rights violations: but official indiffer-
ence toward such private violations does constitute official disrespect.™

If official disrespect of this last kind 1s to be avoided. a society must
ensure that persons are. and feel. secure in regard to the objects of
their human rights. In considering what this entails, we tend to look.
once again. to the government first and foremost: to how the concern
for these objects is incorporated into the law and constitution.” and
to the extent to which the government is disposed to suppress and
punish (official and private) violations and makes this disposition
known through word and deed.

But it makes sense to think more broadly here. What is needed to
make the object of a right truly secure is a vigilant citizenry that is
deeply committed to this right and disposed to work for its political
realization. (This does not mean that every last citizen must have this
commitment and disposition — a minority may suffice, so long as it is
clearly preponderant among citizens actively engaged in the political
life of their society.) More reliable than a commitment by the govern-
ment. which may undergo a radical change in personnel from one day
to the next. 1s a commitment by the citizenry. This latter commitment
tends to foster the former — especially in democratic societies which
tend to produce the strongest incentives for government officials to be
responsive to the people. And it also tends to preclude cases where
impotence. not indifference. makes a government stand idly by when
organized groups of its citizens violate the rights of others. Such cases.
too. exemplify official disrespect when the people, who bear the ultim-
ate responsibility for what happens on their society’s territory. do
not care enough about the objects of human rights to enable. encour-
age. and (if need be) replace or reorganize their government so as to
safeguard secure access to these objects for all.
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While the government may. then. be the primary guardian of human
rights and the prime measure of official disrespect. the people are
their ultimate guardian on whom their realization crucially depends.
Enduring respect of human rights is. then. sustained not just by the
country's constitution. its legal and political system. and the attitudes
of its politicians. judges. and police. It is sustained more deeply by the
attitudes of its people. as shaped also by the education system and the
economic distribution.

Such socioeconomic factors are important to the realization of
human rights also in another way. Consider Article 5 of the UDHR:
“No one shall be subjected to torture or to cruel. inhuman or degrad-
ing treatment or punishment.” In many countries. domestic servants.
some indentured or virtual slaves. do not enjoy the object of this
human right. In some of these societies. inhuman or degrading treat-
ment of domestic servants by their employers is perfectly legal. In
others. certain legal prohibitions are in place but ineffective: most of
the servants. often illiterate. are ignorant of their legal rights. convic-
tions for mistreatment are difficult if not impossible to obtain. pun-
ishments are negligible. Moreover. servants are also often forced to
endure illegal conduct on account of economic necessity: they do not
dare file complaints against their emplovers for fear of being fired.
This fear 1s both justified and substantial. They often have only min-
imal financial reserves and no other place to spend the night. there
may be a general oversupply of servants. and they may have reason to
believe that their present employer would refuse to issue them the
favorable reference they need to find new employment.

When servants live in such conditions, their human right to be free
from cruel. mhuman, or degrading treatment is not fulfilled. This flaw
can perhaps be corrected through severe penal laws with aggressive
enforcement. But it may also be tackled, probably more effectively.
through other measures expanding literacy. knowledge of existing leg-
islation. shelters for dismissed servants. educational and employment
opportunities and unemployment benefits for the poor. and efforts to
build a culture of civic sohdarity and equal citizenship.

The arguments of the last four paragraphs may be accused of abusing
the plausible. mostly civil rights of the UDHR to support their oppo-
sites: social and economic pseudo-rights. (Yet another social demo-
crat dressed in liberal’s clothing!) It is true that my view undercuts the
sharp distinction between different kinds of rights to some extent. To
see whether this makes sense. let us proceed. with the libertarian reser-
vations about social and economic human rights in mind. to a more
straightforward explication of my institutional understanding of human
rights.”
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2.4 The libertarian critique of social and economic rights

The concept of rights suggests an interactional understanding. matching
each right with certain directly corresponding duties.”” This under-
standing sustains a familiar dispute about what duties human rights
entail. On one side are libertarians who require these to be exclusively
negative duties (to refrain from violating the right in question). Such
a minimalist account disqualifies the "human rights™ to social security,
work. rest and leisure. an adequate standard of living. education. or
culture postulated in Articles 22-7 of the UDHR on the ground that
they essentially entail positive duties. On the other side are maximalist
accounts according to which all human rights entail both negative
duties (to avoid depriving) and positive duties (to protect and to help).
For the minimalist. human rights require only self-restraint. For the
maximalist, they require efforts to fulfill everyone’s human rights any-
where on earth: A human right. then. will be a right whose benefi-
ciaries are all humans and whose obligors are all humans in a position
to effect the right.”

The institutional understanding of human rights I propose allows
us to transcend the terms of this debate. By postulating a human right
to X. one is asserting that any society or other social system. insofar
as this is reasonably possible. ought to be so (re)organized that all its
members have secure access to X. with “security™ always understood
as especially sensitive to persons’ risk of being denied X or deprived
of X officially: by the government or its agents or officials.” Avoid-
able insecurity of access. beyond certain plausibly attainable thresh-
olds, constitutes official disrespect and stains the society’s human-rights
record. Human rights are, then, moral claims on the organization of
one's society. However, since citizens are collectively responsible for
their society’s organization and its resulting human-rights record,
human rights ultimately make demands upon (especially the more
influential) citizens. Persons share responsibility for official disrespect
of human rights within any coercive institutional order they are in-
volved in upholding.

This institutional understanding can draw support from Article 28
of the UDHR: “Everyone is entitled to a social and international
order in which the rights and freedoms set forth in this Declaration
can be fully realized.”™ As the reference to “the rights and freedoms set
forth in this Declaration™ indicates. this article does not add a further
right to the list, but makes a statement about the concept of a human
right, about what human rights mean or require. This statement might
be unpacked in four steps:
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1 How fully human rights can be realized in some institutional order
is measured by how fully these human rights generally are. or (in
the case of a hypothetical institutional order) generally would be.
realized in it.

Any institutional order should be designed so that human rights

are realized in it as fully as reasonably possible.

3 A human right is realized in some institutional order insofar as. and
fully if and only if. this human right is fulfilled for all those whose
conduct this order constrains.

4 A human right is fulfilled for some person insofar as she enjoys
secure access to its object.

9

On the interactional understanding of human rights. governments
and individuals have a responsibility not to violate human rights.
On my institutional understanding. by contrast, their responsibility
is to work for an institutional order and public culture that ensure
that all members of society have secure access to the objects of
their human nghts. Thus linking rights fulfillment with insecurity
rather than violation can make a difference in cases of two kinds.
A person may fully enjoy X even while her access to X is insecure
(as when persons relevantly like her. say blacks or vocal govern-
ment opponents, are beaten or threatened). Conversely. a person
may be temporarily deprived of X. through a crime by a rogue
government official perhaps, in a society that is very effective in
preventing crimes of the relevant type. Opposite to the interactional
understanding. my institutional one regards only the first case as a
human-rights problem.

[n proposing this institutional understanding. [ reject its interactional
alternatives: I deny. for instance. that postulating that persons have a
human right to X is tantamount to asserting that some or all indi-
vidual and collective human agents have a moral duty — in addition to
any legal duties they may have in their society — not to deny X to
others or to deprive them of X. In rejecting this alternative account. 1
am not denying that the postulate of a human right to X suggests or
even implies this assertion. It 1s hard to see how one can. on the one
hand, be committed to the claim that societies, for the sake of the
persons living in them, ought to be organized so that these persons
need not endure inhuman or degrading treatment and yet, on the
other hand. not consider it morally wrong for persons to treat others
in inhuman or degrading ways. A commitment to human rights goes
along with interactional moral commitments; but this is no reason to
identity the former with the latter.
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On my understanding. too. human rights (conceptually) entail moral
duties - but these are not corresponding duties in any simple way:
The human right not to be subjected to cruel or degrading treatment
gives me a duty to help ensure that those living in my society need not
endure such treatment. Depending on context. this duty may. as we
have seen. generate obligations to advocate and support programs to
improve literacy and unemployment benefits when such programs are
necessary to secure the object of this human right for a class of my
compatriots (domestic servants).

By reconceiving human rights in this way. the familiar dispute is
transformed. Responsibility for a person’s human rights falls on all
and only those who participate with this person in the same social sys-
tem. It is their responsibility. collectively. to structure this system so
that all its participants have secure access to the objects of their human
rights. In our world. national societies are the paradigmatic example
of relevant social systems. and the responsibility for the fulfillment of
your human rights falls then upon your government and your fellow
citizens.'"” The institutional understanding thus occupies an appealing
middle ground: it goes beyond (minimalist interactional) libertarian-
ism. which disconnects us from any deprivations we do not directly
bring about. without falling into a (maximalist interactional) utilitar-
ianism of rights. which holds each of us responsible for all deprivations
whatever. regardless of the nature of our causal relation to them.'"

But this is not all. The most remarkable feature of this institutional
understanding i1s that it can go well beyond minimalist libertarian-
ism without denying its central tenet: that human rights entail only
negative duties. The normative force of others” human rights for me is
that 1 must not help uphold and impose upon them coercive social
institutions under which they do not have secure access to the objects
of their human rights. I would be violating this duty if. through my
participation. I helped sustain a social order in which such access
is not secure, in which blacks are enslaved. women disenfranchised,
or servants mistreated. for example. Even if | owned no slaves or
employed no servants myself. I would still share responsibility: by
contributing my labor to the society’s economy, my taxes to its govern-
ments, and so forth. I might honor my negative duty. perhaps. through
becoming a hermit or an emigrant, but [ could honor it more plaus-
ibly by working with others toward shielding the victims of injustice
from the harms | help produce or, if this is possible, toward establish-
ing secure access through institutional reform.

Libertarians insist on a minimalist constraint on what duties human
rights can impose: human rights require that we not harm others in
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certain ways - not that we protect, rescue. feed. clothe. and house
them. My institutional understanding can accept this constraint with-
out disqualifying social and economic human rights. Given the min-
imalist constraint. such human rights give you claims not against all
other human beings. but specifically against those who impose a coer-
cive institutional order upon you. Such a coercive order must not avoid-
ably restrict the freedom of some so as to render their access to basic
necessities insecure - especially through official denial or deprivation.
If it does. then all human agents have a negative duty. correlative to
the postulated social and economic human rights. not to cooperate in
upholding 1t unless they compensate for their cooperation by protect-
ing its victims or by working for its reform. Those violating this duty
share responsibility for the harms (insecure access to basic necessities)
produced by the unjust institutional order in question."”

A human right to basic necessities. as postulated. for instance. in
Article 25 of the UDHR. becomes more plausible when construed
along these lines. On my institutional understanding, 1t involves no
duty on everyone to help supply such necessities to those who would
otherwise be without them. It rather involves a duty on citizens to
ensure that any coercive social order they collectively impose upon
each of themselves is one under which. insofar as reasonably possible.
each has secure access to these necessities. Surprisingly perhaps. this
duty was well expressed by Charles Darwin more than a century ago:
“If the misery of our poor be caused not by laws of nature. but by our
own institutions, great is our sin.”™'"

2.5 The critique of social and economic
rights as “manifesto rights”

Social and economic rights are often dismissed on the ground that.
unlike the favored civil and political rights, they are in many actual
social contexts fated to be mere “manifesto rights.” There is no clear
canonical explication of this polemical term. The basic charge is that
such rights are somehow unrealistic or unclear about the duties they
entail.

Sometimes the obduracy. even brutality. of those in power makes it
unrealistic to expect the rights of their subjects to be fulfilled. But we
do not want to say. I trust. that these rights are therefore manifesto
rights. Doing so would belittle moral rights in just those cases where
it is most urgent to assert them. The Nazis, at the peak of their power
(1938-42). were not violating mere manifesto rights.
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Perhaps the meaning of the expression is. then. best clarified as
follows. A legal or postulated moral right is a manifesto right if and
only if

(1) 1t is not now the case that all supposed rightholders have

secure access to the object of this right: and

(2a) 1t 1s left unspecified who 1s supposed to do what in order
to bring it about that all supposed rightholders have secure
access to the object of the right: or

(2b) the agents upon whom specific demands are made cannot rea-
sonably meet these demands to the extent necessary to bring it
about that all supposed rightholders have secure access to the
object of the right.'"

Since the assertion of social and economic rights matters especially in
contexts where these rights are not fulfilled. let us assume that (1) is
satisfied. Rebutting the manifesto charge thus requires denying both
(2a) and (2b).

Let us begin with (2b). A society cannot secure for all of its members
a happy love life or a trip to the moon. Rights to such benefits would
therefore be mere manifesto rights. This defect can be avoided by
relativizing the objects of the relevant rights to a society’s means. A
society can work on removing restrictions and overcoming taboos
and prejudices that make it harder for some of 1ts members to enjoy a
happy love hfe. The — now relativized — right not to be hampered in
one’'s quest for a happy love life by nonessential restrictions or by
avoidable taboos and prejudices is. then, not a manifesto right (which
does not mean, of course, that it deserves inclusion on the list of
human rights).

It can be demanded even of a very poor society that it reduce insecur-
ity of access to basic necessities as far as reasonably possible toward a
plausible security threshold. By understanding Article 25 as requiring
this and nothing more - as not requiring that all must have enough to
eat when enough food can simply not be produced — we rescue it from
the charge that the right it postulates satisfies (2b) and hence is a mere
manifesto right. And this understanding accords with common usage:
a society’s human-rights record is not stained merely because it is, under
prevailing conditions, unable to secure minimally adequate nutrition
for all. The human right does not. then, entitle one to food that would
have to be withheld from others who also need it to survive. Some
may starve to death without any official disrespect of Article 25.

An analogous point holds true of civil rights: a poor society may
not have the resources effectively to protect the bodily integrity of all
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its citizens. This does not show that Article 3 postulates a manitesto
right. The human right there postulated does not entitle one to pro-
tection that would have to be withheld from others who need it just as
much. So rights of both kinds are here on a par.

It may seem at first that the two kinds of rights fare quite differ-
ently with regard to (2a). The civil rights postulated in the UDHR
make clear and specific demands on governments. while the right
postulated in Article 25 seems merely to assert that it would be a good
thing if any society were so organized that all had enough to eat. But
this contrast 1s deceptive if the realization of even the clearly civil
human right not to be subjected to cruel. inhuman. or degrading treat-
ment (Article 5) requires that such treatment by private agents, too.
must be effectively discouraged and presupposes certain commitments
and dispositions on the part of the citizenry. Understanding human
rights in this way does not turn them into manitesto rights: each
member of society. according to his or her means, is to help create
and sustain a social and political order under which all have secure
access to the objects of their ctvil rights. This demand. so abstractly
put. is unspecific but, within any particular social context. quite specific.
In a society where domestic servants must often sutfer inhuman and
degrading treatment from their employers. citizens have a human-
rights-based obligation to help institute appropriate legal protections
as well as perhaps a literacy program or unemployment benefits.

My understanding of the economic rights of Article 25 is closely
parallel. Each member of society, according to his or her means, is
to help bring about and sustain a social and economic order within
which all have secure access to basic necessities. This unspecific de-
mand may have quite specific implications in a given social context.
such as a society whose poorest members lack secure access to min-
imally adequate nutrition. Rights of both kinds are, then, on a par in
this respect. And if situational specificity is what matters. then rights
of both kinds also escape clause (2a) and therefore cannot be dis-
missed as mere manifesto rights.

2.6 Disputes about kinds of human rights

This chapter develops a specific institutional understanding of what
human rights are. It does not directly address the question of what
human rights there are. In sections 2.4 and 2.5 I have tried to show,
however, that my institutional understanding of human rights narrows
the gap between those who. in line with some Western governments,
emphasize civil and political rights and those who. in line with various
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socialist and developing states. emphasize social. economic. and cul-
tural rnghts.

This institutional understanding narrows the philosophical gap
because it does not sustain the thought that civil and political human
rights require only restraint. while social and economic human rights
also demand positive efforts and costs. Rather. it emphasizes negat-
ive duties across the board. Human agents are not to collaborate in
upholding a coercive institutional order that avoidably restricts the
freedom of some so as to render their access to basic necessities inse-
cure without compensating for their collaboration by protecting its
victims or by working for its reform.

This institutional understanding also undercuts any systematic cor-
relation between categories of human rights and ways of fulfilling
them. The latter may vary in time and place. Thus. in order to realize
the classical civil right to freedom from inhuman and degrading treat-
ment. a particular society may need to establish certain social and
economic safeguards. And in order to realize a human right to ade-
quate nutrition. perhaps all that is needed is an effective criminal statute
against speculative hoarding of foodstufts. In this way. the concrete
demands different categories of human rights make on an institu-
tional order may in fact turn out to be similar. and. if so. my institu-
tional understanding would narrow also the practical-political gap
between the two sides. Those who endorse only civil and political
human rights will work for institutional reforms that reduce poverty
and illiteracy where doing so is an effective strategy for reducing
insecurity of access to the objects of civil and political human rights.
And those who endorse only social and economic human rights will
work for institutional reforms that grant the poor genuine political
participation and ways of defending their legal rights in the courts
where doing so enhances the capacity of the poor to fend for them-
selves and thus reduces insecurity of access to the objects of social and
economic human rights.

All this 1s not to say that it makes no difference which rights we
single out as human rights. But if my institutional understanding in-
deed reduces the philosophical and the practical-political importance
of the actual controversies about this question, then this is another
reason in its favor. Even if we continue to disagree about which goods
should be included in a conception of human rights. we can then —
provided we really care about the realization of human rights rather
than about ideological propaganda victories — work together on the
same institutional reforms instead of arguing over how much praise
or blame s deserved by this state or that.



3

Loopholes in Moralities

3.0 Introduction

One can think of a morality as an abstract standpoint outside the
world from which what occurs within it — actions. persons. institu-
tions. states of affairs — is evaluated. One can also think of a morality
as itself in the world. as a more or less unified set of moral beliefs.
attitudes, and conduct dispositions characteristic of particular per-
sons or groups. In this second sense, moralities have real effects; and
these may themselves be made a subject of evaluation. Such a per-
spective upon conduct-guiding structures of values and norms — or
codes — 1s famihar to economists and legislators., who take social
effects into account in designing or evaluating a tax code. for ex-
ample. My aim is to extend this perspective to both key domains of
morality: to ethics, concerned with the moral evaluation of conduct
and character, with the life one should lead and the person one should
strive to be, and to justice. concerned with the moral evaluation of social

This chapter was first published in the Journal of Philosophy 89. 2 (February 1992):
79 98. It has preatly benefited from criticisms and suggestions by many persons.
including Bruce Ackerman. Rogers Albritton. Christian Barry. Rudiger Bittner. Alex
George. Robert Guay. Amy Guumann. Charles Larmore, David Luban. Sidney
Morgenbesser. Warren Quinn. and Ling Tong. Note 115 i1s newly added.
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institutions which regulate and structure human interactions. My
general question is then: what role. if any. should an evaluation of the
effects of moral codes play in our substantive moral retlection?"”

Clearly. we should take account of such effects only if their connec-
tion to the relevant code 1s reasonably firm. It 1s not rational to worry
about any fortuitous effects a morality (in the second sense) may have
had in the past. if they tell us nothing about what effects it is likely to
have in the future. Taking account of the differential effects of alter-
native moralities makes sense only insofar as we can estimate these
effects in advance. My question concerns. then. effects of moral con-
ceptions that are predictable at least in a rough. probabilistic way.

This may be reminiscent of Nietzsche’s question: what is the value
of our morality? Yet I am not judging a morality by some novel. alien
measure of value, but by its own standards: have we organized our
moral commitments in a way that reflects, and helps effectively achieve,
what by their own lights matters? My goal is to uncover new kinds of
considerations that. if relevant to our moral reflection and discourse.
may help break the stalemate of conflicting appeals to moral intuitions
and thereby make moral dialogue more fruitful, moral convergence
more likely. and our moral values more effective.

This chapter is limited to one class of predictable effects of moral
codes. namely to cases where a code 1s counterproductive by giving
incentives toward conduct that is regretiable by the code’s own lights.'"
In saying that a moral code can be counterproductive. I am assuming
that it 1s understood as having some point. rationale, purposes, or
objectives. This is the typical case in the modern world. But it is also
possible. of course. to think of a moral code as the moral truth or
God’s law. We can then think of it as not being in the business of
producing anything. and hence as incapable of being counterproduct-
ive. On this understanding, we would not have second thoughts about
our morality even if our holding it predictably led to the extinction of
the human species or the disappearance of this morality itself.

That a code gives someone an incentive to act In a certain way
means only that it gives her a reason to act in this way. Such a reason
for conduct need not affect conduct itself: a code can encourage con-
duct without triggering or influencing conduct.'”” I count both the
incentives a code gives and any conduct these may elicit as effects of
this code. My general question has thus become more specific. Can
the fact that a morality gives incentives toward regrettable conduct
constitute at least some reason to revise this morality?

I believe so. But let me attach three cautionary notes to this claim.
First. the fact that a code gives an incentive toward conduct that in
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some instances 1s regrettable in some respect does not automatically
render this code counterproductive tour court. The conduct in ques-
tion may be. by the lights of the same code. valuable in other instances
or in other respects and thus not be regrettable on the whole. Alternat-
ively. the overall point. rationale. purposes. or objectives of the code
may demand that it give the relevant incentive. or that it have certain
features of which this incentive 1s an unavoidable byproduct. despite
the fact that the incentive is also regrettable. even on the whole. The
problems I want to examine are raised only when a code is counter-
productive all things considered. that is. when its overall point, ration-
ale. purposes. or objectives would be better fulfilled if this code were
replaced by a somewhat different code. I therefore assume in my more
abstract discussions. or seek to show in my more concrete examples.
that there really are no redeeming virtues that would allow one to say
that the moral code under discussion - though it gives regrettable
incentives — is not counterproductive all things considered.

Second. the effects of a code that 1s prevalent in some society de-
pend to some extent on the life context of this society. including its
culture, technology. and natural environment. Likewise. the effects of
a code held by an individual are shaped by the life context of that
particular person.'"™ It may. then. sometimes be possible to reduce or
eliminate the regrettable effects of a moral code through deliberate
modifications of the life context in which it is held. There are other
cases. however. where such strategtes are etther unavailable or them-
selves very costly in moral terms.

Thus my claim specifically targets cases where a morality is coun-
terproductive all things considered in virtue of giving regrettable
incentives that are not reasonably avoidable. In such cases we have
reason to revise our morality. But — and this is the third cautionary
note — such a reason may not be decisive. I do not claim. by any
means. that the effects of moralities are all that counts in moral reflec-
tion. Only that they are important. and decisive in some cases.

3.1 Types of incentives

It may seem that an incentive given by a code can be problematic only
insofar as it actually elicits regrettable conduct. This view may indeed
be plausible as regards concrete incentives, that is. reasons for conduct
that a code gives to fully specific agents who actually do or will exist
(or to statistical aggregates of such agents — such as the French tax-
payer). But one can speak of incentives in another sense as well. Ideal
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incentives are encouragements or discouragements that a code. as
it were. “wants~ or “intends” to give (which does not mean that they
must have been thought of. let alone intended. by some creator(s) of
it). Less metaphorically: ideal incentives are reasons for conduct that
a code would provide to persons in the given life context. if they were
ideal adherents, that is. agents who are fully rational. who fully under-
stand the code and interpret it correctly, who are fully committed
to comply with any requirements of the code. and whose circum-
stances and remaining interests fall within the normal range. Insofar
as a code provides ideal incentives. we can say that it guides persons
toward certain conduct — or misguides them. if this conduct i1s regret-
table on the whole.

Ideal incentives are of two kinds. With compliance incentives.,
ideal adherents are motivated solely by their commitment todo
what the code requires or suggests. Incentives deriving from the
code’s requirements are always decisive for an ideal adherent (assum-
ing the code is consistent). while incentives deriving from its sug-
gestions need not be. With reward incentives. ideal adherents are
motivated by other. code-independent interests of theirs insofar as
these can be pursued without violating requirements of the code.
Here a code encourages conduct by affecting the official pay-offs:
eligibility for benefits or liability to burdens. Reward incentives need
not be decisive.

Two examples. A tax code requiring that one pay taxes on interest
income not deriving from municipal bonds provides a compliance
incentive to pay taxes on such income. and a reward incentive to
invest in municipal bonds. A morality that requires single young adults
to volunteer for a stint in the military provides a compliance incentive
to enlist and a reward incentive to get married early.'"”

By providing ideal incentives. a code guides (or misguides) agents.
Like a traffic sign. it can do so without affecting their conduct. It
is possible that agents differ from ideal adherents. so that the code’s
ideal incentives do not manifest themselves as concrete incentives to
them. Neither the compliance incentives. nor the reward incentives in
our two examples would manifest themselves as concrete incentives to
persons who do not know the relevant parts of the codes or do not
care whether they are in compliance or not. If ideal adherents of the
code or persons sufficiently similar to them actually exist. ideal incent-
ives manifest themselves in concrete incentives. Even then. they
may fail to affect conduct. Concrete reward incentives and concrete
compliance incentives deriving from the code’s suggestions may be
outweighed by other reasons for action: and any concrete incentives
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given by the code may merely reinforce how adherents are inclined to
act independently of the code.

As a code may provide ideal incentives that do not manifest them-
selves as concrete incentives. it may also give concrete incentives that
do not correspond to any ideal incentives it provides. Thus a tax law
may incline certain persons to keep their fortune abroad. where it can
more easily be hidden from the tax authorities. And our ethic may
incline certain persons to pretend to be needy. in order fraudulently to
exploit the ethical command to help the needy. In these cases. a code
gives persons reasons to transgress a requirement of this code. which
would not be reasons for them if they were ideal adherents of it.

This distinction between ideal and concrete incentives splits our
more specific question into two.'" One is the ideal question: may we
have reason to revise our morality if. in the given life context. it
provides ideal incentives that are regrettable by its own lights? The
other 1s the concrete question: may we have reason to revise our
morality if. in the given life context, it produces concrete incentives
that are regrettable by its own lights? This essay focuses exclusively
on the former question.'"

3.2 Loopholes

Even if they affect no one’s conduct, regrettable ideal incentives can
be problematic. by revealing a structural flaw in the code providing
them. Suppose some tax code provides a compliance or reward incent-
ive that would induce some taxpayers. if they were ideal adherents, to
act in ways that directly undermine a central purpose of this code.
The code may then be criticized for containing a loophole and thus
being in a sense incoherent. And this critique can be sustained even if
corresponding concrete incentives do not exist or are not noticed. so
that the loophole does not actually elicit any regrettable conduct at all.

A loophole exists only if the connection between the code and the
regrettability of the conduct it encourages is tight in two respects.
First, the relevant incentive must be an ideal one, so that the code
can be said 10 guide agents toward the regrettable conduct. Second,
the conduct it encourages must be regrettable in itself rather than in
virtue of any further effects it may bring about, however predictably.
So. through loopholes agents are guided toward conduct that is in
itself regrettable on the whole.

Conduct 1s regrettable in itself if and only if it goes against what the
code requires. or essentially aims at outcomes that are, by the code’s
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own lights. regrettable on the whole. By definition of “ideal adherent.™
a consistent code does not provide ideal incentives toward conduct
that is in the first way regrettable in itself — it does not. that is. guide
agents toward conduct that it also forbids. The topic of loopholes
thus boils down to cases where a code guides agents toward conduct
that essentially aims at outcomes that are regrettable on the whole. I
call such ideal incentives inherently regretiable.

3.3 Social arrangements

To illustrate the problem. let me here concentrate on moral loopholes
involving sociual arrangements. by which I mean relationships. associa-
tions. or social systems. such as marriages. lawyer-client relationships,
tamilies. firms. churches. and states. Social arrangements tie their mem-
bers together through normative expectations that are based upon
special ties. including moral ties. which define special rights and obliga-
tions. powers and responsibilities. Such special moral ties vary in
formality - ranging from the justiciable and enforced explicit provisions
of alegal code to the vague understandings that give rise to moral
expectations and disappointments among friends or compatriots.

Consider the ethical view that as a member of a social arrangement
one may sometimes — when acting in behalf of other members or of
the entire group — deliberately harm outsiders in some specific way.
even though one may not do so when one is acting on one’s own.
Such views are, I believe, widely held. In the business world, those
who implement a corporate policy that is harmful to consumers,
employees, or the general public often stress their status as managers
and their obligations toward the firm’s owners, whose financial inter-
ests they were hired to promote. How is this supposed to be ethically
relevant? Such a manager is not trying to pass the buck by suggest-
ing that the owners. too, must bear some of the responsibility for
the offensive policy and that he therefore bears less. What he implies.
rather. 1s this: thanks to the differentiation of roles between owners
and manager, the policy in question can be implemented without
wrongdoing — though this would not be the case. if he were managing
his own firm so as to promote his own financial interests.'"”

Ethical views of this sort guide their adherents to form or join
social arrangements in order to effect, through the special ties these
involve. a unilateral reduction of responsibility toward those left out
of these arrangements. Such guidance is inherently regrettable — not.
of course. because additional social arrangements may be formed. but
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because harms that are straightforwardly morally precluded can be
indirectly brought about after all. Let us consider two examples in
some detail.

3.4 Case 1: the converted apartment building

Your father owns a large apartment complex. Renting the apartments
as they are is profitable. but market conditions are such that it will
soon become preferable to convert them into luxury accommodations
while doubling the rents. Your father knows. however. that most of
the apartments are occupied by elderly tenants who have lived there
for decades. Few. if any. of them could afford to stay. The others
would have a hard time finding new homes. More importantly. they
would be scattered all over town and thus would lose the companion-
ship they have found with one another - the greatest source of pleas-
ure in their final years. Your father understands that it would be
wrong of him to force the tenants out. But he also resents the idea of
giving up the extra income. It occurs to him that many landlords like
himself employ lawyers to manage their real estate in the owners™ best
interest. So your father hires a lawyer as well and instructs her to
manage his real estate in a professional way. As was to be expected,
the lawyer eventually initiates the conversion of the complex. Rents
double and the old tenants are scattered all over town.

The assumptions [ am making about the prevalent ethical code. E.
are indicated in the top row of the table:

Option Al Option A2 Option B
(aggregate) moral status: permitted forbidden permitted
aggregate nonmoral gain: Zero very high high

E forbids your father to initiate the conversion on his own (A2). As
for the remaining two options. E does not require (though it may
suggest) abandonment of the conversion (Al) in preference to the
lawyer’s initiation of the conversion in the owner’s behalf (B). A land-
lord 1s not required to be personally involved in the management of
his property. He may surely entrust his real estate to a lawyer. And
such a lawyer is not required to refrain from the conversion. She has
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a professional responsibility to her client. and therefore may. or even
should. administer property entrusted to her in the client’s best inter-
est. It is simply not her role to ponder whether her client is not rich
enough as 1t is, and should not therefore forgo some gain in order to
preserve the tenants’ community and form of life.'"

An ethic incorporating these beliefs provides an ideal incentive to
hire the lawyer.""” This incentive is inherently rcgrettable. provided
the responsibility of the “solitary™ landlord is conceived as, to some
extent at least. a responsibility roward his tenants: and the wrong he
would commit by converting the building (A2) as a wrong done ro
them. 1 assume here that one main rationale for E’s forbidding such
single-handed conversions is to protect the tenants’ community against
deliberate destruction for the sake of greater landlord profits. E itself
suggests this rationale if. for example, its evaluation of the single-
handed conversion varies with the extent to which it would foreseeably
harm the tenants. Insofar as this rationale is present. the incentive in
Case | indicates a loophole: E guides the landlord toward the profit-
able conversion by enabling him to render it free of wrongdoing. Yet.
according to E’s rationale. as implicitly suggested in E. this conver-
sion is regrettable on the whole: the tenants’ suffering 1s not out-
weighed by the landlord’s gain. E’s own rationale thus gives a reason
for closing the loophole — for blocking the opportunity unilaterally to
reduce aggregate responsibility.

This does not mean. of course. that an acceptable ethic must re-
quire a lawyer to give no more weight to her client’s interests than to
those of other persons. It 1s not objectionable that persons may form
or join social arrangements whose members agree to owe one another
much more than persons owe one another in general as a matter of
common decency. So | have no quarrel with the idea that persons.
by becoming members of a social arrangement, may increase what
they owe the other members and may thus come to owe them more
than they owe all outsiders. What 1 find problematic is the idea that
persons, by so increasing what they owe certain others, may reduce
what they minimally owe everyone else.'"”

I write “minimally.” because an ethic may of course allow persons
to reduce what they owe others: it may. for instance. allow one to get
a divorce through which one reduces what one owes to the person one
had married. So my point concerns only those basics that persons
owe all others in the absence of any special ties and relations. How-
ever an ethic may fix these minimal general demands. it should not
enable persons unilaterally to reduce or dilute them. Specifically. it
should not allow them. by forming or joining a social arrangement. to
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subject themselves to new. countervailing obligations to its members
that may outweigh. trump. or cancel their minimal obligations to
everyone else. Forming or joining a social arrangement should not
have that sort of moral efficacy. should not introduce that sort of
moral change. It should not be among the legitimate benefits of form-
ing or joining a social arrangement that one thereby weakens the
minimal moral protections that those who are now outsiders enjoy
against oneself.

Even this narrow demand is defeasible because an incentive — even
though 1t depends on the opportunity unilaterally to sidestep aggre-
gate responsibility for given harms - can be desirable in another respect
and so not regrettable on the whole. About Case 1. for example.
someone might object that I have underdescribed E's rationale. There
is a point after all to the incentive E provides. namely the eminent
moral importance of the hiring of lawyers. It matters more. morally.
that landlords should hire lawyers than that they and their lawyers
should not knowingly destroy their tenants’ community for extra profit.
This objection marks a weak spot in my entire approach. because.
quite generally. the claim to have found a loophole can always be
countered by claiming that the relevant ideal incentive is not in fact
regrettable on the whole.

Still. I am not too worried about this weak spot., because what
counts 1s not making a counterclaim but making it plausible. To see
whether 1t is plausible. we must examine whether the code overall
really reflects the suggested rationale for the questionable incentive. If
it is part of E’s rationale that additional hiring of lawyers is morally
important. then this value should be surfacing throughout the code.
If there are no other indications of such a value in the code. then
the conjecture proposed by the objector is implausible.

Insofar as E 1s merely a creature of my own imagination, there is no
point in conducting such an examination for Case 1. But insofar as E
1Is meant to be a realistic code that may actually be held in our society.
we can dismiss the counterclaim. For no one (except a few lawyers?)
seriously believes it to be morally important that there be more hiring
of lawyers.

I conclude that. if E prohibits self-initiated conversions at least partly
on account of the damage they would do. for the sake of greater
landlord profits, to the tenants’ form of life. then any ideal incentive
E provides toward such hiring of lawyers indicates a loophole. Such
an incentive manifests a kind of incoherence: the point of forbidding
a given deliberately imposed correlation of harms and benefits in one
context i1s defeated. for no good reason. when this prohibition can be
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avoided by switching to another context in which the same deliber-
ate 1imposition of the same correlation of harms and benefits is
permitted.'" To avoid this incoherence. E must not allow aggregate
responsibility for the conversion. or aggregate wrongdoing involved
in initiating the conversion, to be so significantly reduced by the hiring
of a lawyer.'"

3.5 Case 2: the homelands policy of white South Africa

The year i1s 2100. Like their ancestors. South Africa’s whites are quite
affluent thanks to an abundance of black workers available at subsist-
ence wages. who now, however. are nationals of sovereign states. This
change was instituted by an earlier generation of South African whites,
who intended that their progeny should not only. like themselves. be
economically advantaged but should also be free from any special
responsibility for the fate of blacks in the region. The former white
leaders (in the 1980s) keenly appreciated that the prevailing concep-
tion of justice, J, allows even its minimal constraints on economic
relations to be undermined through the interposition of national bor-
ders. And so they made sure the blacks of the twenty-first century
would be foreigners.

The incentive operative here is again a moral incentive, in that the
creation of the homelands is motivated by a feature of J: by the
weight J gives. in its assessment of economic relations, to the existence
of states and of ties among compatriots. It corresponds to an ideal
(compliance) incentive, because the reform instituted by the former
white leaders really relieves the injustice (in terms of J) in the relations
between whites and blacks in southern Africa, and thus would matter
even to persons who are genuinely committed to J and aware of all
relevant facts. Finally. insofar as J condemns the earlier pattern (pre-
vailing in the 1970s) on account of the disadvantaged position of
blacks, the incentive it provides is also inhierently regretrable: through
the encouraged “reform.” those disadvantages get preserved, even
entrenched. rather than eradicated.

A conception of justice providing this incentive would. I think,
be incoherent in a sense. J strongly disapproves of the pattern that
existed in the old South Africa (of the 1970s) as violating basic justice.
Blacks are, by law or convention. barred from the more lucrative
positions in their economy: they compete for the remaining positions
at a great disadvantage due to grossly inferior schooling. discri-
minatory hiring and promotion practices. legal prohibitions against
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residing in certain areas. and so on. However. J then approves of
the “reformed” pattern in which all the features and relations relevant
to condemning the old pattern as grossly unjust continue unaltered.
the only change being that the blacks are now nationals of sovereign
states. And what is worse: J even encourages such “reform™ by offer-
ing that attractive opportunity to reduce injustice without forgoing
its benefits. Of course. J 1sn’t strictly inconsistent. But it doesn’t
make sense to let the same inequalities continue in the context of
a slightly changed pattern that can so easily be reached from the
old pattern through a (by the lights of J) merely cosmetic reform.
which leaves intact all advantages. disadvantages. and correlations
between them.

For all I have said. an acceptable conception of justice may allow
persons to form a state. to draw borders around it. and to exclude
other persons from it. It may also allow that compatriots attempt -
solely amongst themselves - to meet a standard of fair cooperation
that 1s much more ambitious than whatever minimal constraints
(of “basic justice™) it may impose on cooperation in general. So, an
acceptable conception of justice may allow the creation of states to
lead to a higher standard and to discrepant standards. What it should
not allow is that persons, by making others into foreigners. can dilute
or evade even its minimal standard. which would otherwise govern
relations between them.

I write “minimal,” because I am not here worried about a concep-
tion of justice that allows a group to evade a higher standard. for
instance by seceding from a state that is more egalitarian than this
conception minimally requires. My point concerns only whatever min-
imal standard a conception of justice appltes to any pattern of inter-
action - even in the absence of communal bonds, fellow feeling, a
common history. shared projects, and so forth. However such a con-
ception may fix this standard of basic justice, it should not allow
groups unilaterally to circumvent or dilute it. Specifically. it should
not allow such a group, by forming a social arrangement within the
larger pattern of interaction. to bring a new moral standard into play
that may outweigh. trump. or cancel the minimal protections justice
requires for those left out of this arrangement.'™ The introduction of
states should not have that sort of moral efficacy. should not produce
that sort of moral change. A conception of justice should not guide
persons toward. and reward them for. deliberately creating borders
in order to “just-ify” a given correlation of harms and benefits, that
is, in order to make it compatible with the requirements of basic
justice without materially changing it.
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Here it is. once again. possible to make a counterclaim. It 1s regret-
table that the old white leaders. by instituting the homelands. are able
morally to avoid a genuinely reformed regime under which blacks
would have attained legal. political. and economic equality. But this is
not regrettable on the whole. because J's rationale also includes the
view that the multiplication of states has great moral value which here
outweighs the value of nonexploitation. We can leave this counter-
claim aside as implausible. No such rationale is reflected in the con-
ceptions of justice that are seriously held in our society.

This concludes the illustration of my anti-loophole constraint: a
code of ethics or justice must not without good reason encourage
changes through which its own minimal standard of common decency
or basic justice can be deliberately undermined through the creation
of social arrangements and the special moral ties these involve.

3.6 An obijection

There 1s a way of defending the belief in the moral efficacy of creating
social arrangements. E and J do not generate the offending incentive.
one might claim. so long as they forbid forming or joining social
arrangements in such cases.'"” In this way one can preserve the judg-
ments that the lawyer-initiated conversion of the apartment complex
is not wrong. and that economic relations in southern Africa are not
unjust once the homelands have been introduced. It was wrong to
create the relevant social arrangements with the motives in question,
but their creation nevertheless has the intended moral effect. E and J
could then hold the creators of the social arrangements — those who
hire lawyers or institute national borders in cases like 1 and 2 — fully
responsible for the harms inflicted upon outsiders.

I consider this defense implausible on three counts. First, the pro-
posed moral codes would provide no reasons to derail harms that are
yet in the future. Thus. suppose your father dies before the conversion
is initiated and you inherit the complex with the lawyer already in
charge of it. Since what is wrong is only the hiring of the lawyer -
spilt milk — and not her continued efforts in your behalf, neither you
nor she have any moral reason to oppose the conversion - even though
it will bring about serious harms in which you both are essentially
involved. You and the lawyer are not just bystanders who are merely
failing to prevent harms done by another: at least one of you, and no
one elsc. is intending to increase the rental income. deciding that and
how the conversion should take place. increasing the rent to its new
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level. evicting the tenants who cannot pay. and profiting from the
conversion. An analogous point applies in Case 2.

Implausible is also. second. the idea of saddling the creators with
open-ended posthumous responsibility. After all. the harms they are
held responsible for (unlike future catastrophes caused by sloppy
hazardous-waste disposal) do not arise from their conduct directly.
Rather these harms are. in Case 1. consciously brought about by the
lawyer who. in turn, serves at the pleasure of the current owner: and.
in Case 2. arise in the context of a pattern that is deliberately perpetu-
ated by later whites.

Third. and most importantly. it is unclear how it can be so wrong
for your father to create the agent-client team. given that. as the
objection contends. this team does nothing wrong. And similarly for
the old white leaders who initiate a pattern of interaction that. by
hypothesis. is not unjust. Here it even seems that. if anything. we
should have to congratulate these leaders for having replaced the
former unjust pattern by the “reformed”™ one — exactly as we would
have congratulated them for creating a new. just pattern that does not
disadvantage blacks.

For these three reasons. we should disqualify a revision of E that
meets the anti-loophole constraint by allocating responsibility for the
suffering of the tenants to the creator of the landlord-lawyer team
while assigning no responsibility to this team itself. The team’s aggre-
gate wrongdoing in initiating the conversion must not be less — though
it may of course be greater - than the solitary landlord’s wrongdoing
in initiating the same conversion single-handedly.'” Similarly, we
should disqualify a revision of J that meets my anti-loophole constraint
by allocating responsibility for the suffering of blacks to those who
internationalized the pattern while finding no fault with the “reformed™
pattern itself. nor with those who maintain 1t in existence.

The general point is that. when matters of common decency or basic
justice are at stake. a morality must not be sensitive to changes that
are consciously instituted in order to secure a more favorable evalua-
tion, but are. by the lights of this morality itself. merely cosmetic.

3.7 Strengthening

Let me proceed by sketching — again for the topic of social arrange-
ments — a way of strengthening this initial thesis. Suppose. in a varia-
tion of Case 1. that we find new evidence about your late father’s
motivations. Though he might have hired the lawyer in order to enable
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you to reap the gains from the conversion without wrongdoing. he
actually did this because he thought you would not cope well with the
requisite paperwork. Would this finding make it permissible, or more
permissible. for you and the lawyer to convert the complex? Or sup-
pose. in a similar variation of Case 2. that we are ignorant of why the
old white leaders (of the 1980s) instituted the homelands. Does such
ignorance make it impossible to evaluate the justice of the economic
relations that prevail in southern Africa more than a century later?

This would be quite strange. For the creators of the relevant social
arrangements are not directly involved in the production of the harms
that are currently inflicted upon tenants and blacks. Their motives
thus seem irrelevant to the question of what moral protections these
victims should enjoy against the landlord—lawyer team or against the
present whites who are upholding the multinational economic regime
in southern Africa of 2100.

This consideration shows that it is implausible to close the loop-
holes by the narrowest revision of E and J. which would cancel the
moral efficacy of creating (or joining) a social arrangement if and
only if this creation was actually motivated by the offending incentive,
But if information about why a social arrangement was originally
created or joined is irrelevant, then the loopholes we have analyzed
show more than one might have thought at first. They indicate not
merely that the moralities in question are overly sensitive to certain
changes that are, and are meant to be. merely cosmetic; but, more
generally. that these moralities are overly sensitive to certain merely
cosmetic differences. The loopholes indicate that E and J overstate not
merely the moral efficacy of creating social arrangements, but, more
generally, the moral significance of such arrangements themselves.

To clarify this point. let me go through the strengthening move
once more in a tax-code context. Suppose a tax code contains the
provision that firms whose name begins with a “P” shall be exempt
from a certain tax. Assuming that firms can choose to name or
rename themselves as they please. and assuming also that no serious
purpose is served by bringing the capital-P to social prominence, this
exemption constitutes a straightforward loophole: it provides an
inherently regrettable ideal reward incentive. This incentive can be
eradicated by excluding from the scope of the exemption any firms
that deliberately name or rename themselves in order to reduce their
tax liability. But. on reflection. this revision seems implausibly narrow:
Why should the tax treatment of Pacific Ice-cream (affecting its cur-
rent owners) hinge on the motives of those who, perhaps quite some
time ago. chose this name for the firm? Why should it hinge on
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any historical facts about tts naming? Inherently regrettable ideal
incentives may thus indicate the need for a broader revision of the
relevant code — one that eradicates the code’s sensitivity to the cosmetic
difference. rather than only the opportunity to exploit this sensitivity
through cosmetic changes.

Hence my hypothesis: a loophole in a morality supports the conclu-
sion that this morality is sensitive to a merely cosmetic difference. In
light of Case 1. we should thus question quite generally why the min-
imal moral concern tenants are owed should vary with whether their
building is managed by a lawver in the owner’s behalf or by the owner
himself. And Case 2 should lead us to question quite generally why
national borders should make a difference to what standards an eco-
nomic order must meet as a matter of basic justice.

We can test this hypothesis by examining two argumentative strat-
egies that should work if this hypothesis is correct. In sections 3.8 and
3.9. 1 try to make plausible that these two strategies do indeed have
some appeal. and thereby. I hope. reinforce my hypothesis.

3.8 Fictional histories

Arguments of the first strategy consist of two steps which correspond.
respectively. to my initial thesis and the strengthening move. Imagine
someone who believes there is nothing wrong with a lawyer’s convert-
ing her client’s apartment complex in his behalf, even though it would
be wrong for the landlord to initiate this conversion on his own. The
first step in challenging this belief consists in constructing a fictional
history of the existing landlord-lawyer relationship which differs from
the actual history by taking the creation of this relationship to have
been motivated by the desire to exploit precisely the moral differential
that our interlocutor is postulating. This fictional history may recount.
for example, how the landlord’s father had once hired the lawyer in
order to make possible a conversion without wrongdoing. Through
use of arguments from sections 3.5 and 3.7. we then try to get our
interlocutor to concede that an acceptable morality must not encour-
age that fictional conduct., nor allow it to succeed. That i1s to say: in
the fictional history the hiring of the lawyer fails to enable a conver-
sion without wrongdoing.

To transform this conclusion about a fictional case into a conclusion
about the actual case. we must draw upon the strengthening move.
The second step consists. then. in challenging the moral relevance of
the difference between the actual and the fictional history. Why should
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the fact that our landlord hired the lawyer from quite harmless
motives (perhaps because he wanted to live in another town) entail
that he is morally entitled to reap the extra profits at the tenants’
expense which he would not be morally entitled to reap in the fictional
scenario? And why should this same fact entail that the tenants are
not morally entitled to the preservation of their community whereas
they would be otherwise? Failing a convincing reply to these ques-
tions. we are bound to conclude that the conversion with its actual
history is wrong if the conversion with the fictional history is so. Both
steps together show that the existence of the lawyer in the actual
conversion episode cannot have the moral significance that our inter-
locutor had ascribed to it.

Here i1s a parallel expansion of our international justice example.
Many are initially inclined to approve of a regime in which each
state’s citizens are free to elect whatever leaders they prefer and these
elected leaders are expected to safeguard and promote the interests of
the citizenry and the state, even at quite some cost to foreigners.
People tend not to be disturbed by existing extreme international
inequalities in bargaining power that engender. and are reinforced by.
radical inequalities in rights and powers. in income and wealth, and
in access to education and health care. Yet they do find such inequal-
ities unjust when they occur within a single state.

To challenge such a conception of justice. we first construct a
fictional history of the present world order which differs from our
actual history in that in it the creation of national borders was motiv-
ated by a desire to exploit precisely the moral differential that our
interlocutors are postulating. About this fictional history we draw the
same conclusion as we drew about the South Africa case: national
borders so created lack the alleged moral significance. Economic
interaction on the basis of extreme inequality is as unjust after their
creation as before.

The second step of the challenge consists in the question of how
the moral evaluation of the present economic relations between the
so-called First and Third Worlds can depend on the motives of those
who once transformed colonies into sovereign states. How can the
way in which the actual history of our global economic arrangements
differs from their fictional history make a moral difference to the
claims that today’s rich and poor have upon global economic institu-
tions? Why should economic relations on the basis of radical inequal-
ity be any more acceptable in our world now than they would be in
the hypothetical southern Africa of 2100? Failing convincing replies
to these questions, we must conclude that terms of cooperation that.
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within any state, would count as violating basic justice are also unjust
across national borders.

3.9 Puzzles of equivalence

I have suggested that we should avoid inherently regrettable ideal
incentives toward creating or joining social arrangements by denying
altogether the moral significance of social arrangements in matters of
common decency and basic justice. A further test of this proposal is
provided by an argumentative strategy that can challenge an approv-
ing moral judgment directly — without any reference to actual or
fictional incentives. If someone condones a course of conduct or pat-
tern of interaction involving soctal arrangements, we may challenge
this judgment by constructing a parallel scenario that differs from the
first only in that it lacks the relevant social arrangement(s). Such a
challenge may show that the judgment in question implicitly relies
upon the moral significance of a difference that. on reflection. turns
out to be merely cosmetic. Through this strategy one can challenge
the alleged moral significance of differences even In cases where it
would not give rise to inherently regrettable incentives. that is. where
it would not be practicable to exploit this significance.

Our landlord case can be recast so that it centers on the moral
differential itself, rather than the incentives this differential may
generate, by telling a story about two landlords, in similar circum-
stances. whose apartment complexes get converted at great cost to
existing tenants. One of the landlords employs a lawyer, who initiates
the conversion in the owner’s behalf, while the other landlord is
acting on her own. Why should the first conversion — no matter
how the lawyer was originally hired — be any less wrong than the
second?

Let me gtve two sample challenges in this vein to moral judgments
that it would be virtually impossible to attack in the fictional history
mode. Imagine someone who believes that it is ethically permissible, if
not obligatory, for a lawyer defending a rapist, whose guilt is not in
doubt, to use any and every legal means likely to reduce his client’s
sentence. Thus it is perfectly alright for him to try to divert the atten-
tion of the jury and the general public with various fabrications about
the victim’s sexual past and preferences which. even if true, would not
have the slightest legal relevance. This judgment can be challenged by
constructing a parallel scenario without attorneys. in which accuser
and defendant present their cases in person. In this scenario, a man,
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after raping his victim, is now trying to divert the attention of the jury
and the general public with various fabrications about the victim’s
sexual past and preferences which. even if true. would not have the
slightest legal relevance. The challenge is: if it is unethical so to slan-
der the victim for the sake of a lighter sentence in one’s own behalf,
then why should it not be unethical to do so in behalf of another?
What is it about the existence of attorney-client teams that sup-
posedly overcomes the ordinary moral claims of rape victims against
groundless slander for the sake of a lighter sentence?

The second example concerns an aspect of international relations.
Suppose someone believes that it is permissible for the elected Pres-
ident of the American people, acting in the best interests of his con-
stituency, to bring about the deaths of many unarmed civilians in
order to reduce dangers and losses to American soldiers. He may.
for example. order the aerial bombardment of population centers so
as to demoralize the government and armed forces of the enemy and
thus to increase the chances for their surrender. This moral judgment
can be challenged by constructing a parallel scenario without social
arrangements — such as the following. Operating on their own In
enemy territory. individual American soldiers cause the deaths of many
unarmed civilians in order to reduce their own dangers and losses.
For example. they indiscriminately throw hand grenades into civilian
homes so as to protect themselves against the possibility of enemy
snipers hiding inside.

When comparing these two scenarios. we must assume. of course.
that other things are. as far as possible. the same. In particular, both
cases are such that the following facts obtain. and are known to
obtain by the relevant decision-makers. The US involvement in the
war is justifiable. Victory or defeat. with any cosmic consequences
either of these might entail. are not at stake. Interspersed among the
civilians, there is a small proportion of enemy soldiers, the same in
both cases. who get killed as well. Both scenarios produce the same
predictable and rather high ratio of their civilians killed to our
soldiers saved: there is the same unilaterally imposed correlation of
benefits for us and harms deliberately inflicted upon noncombatants.
The challenge is, then. to explain why the destruction of civilian
targets as ordered by the President in behalf of his constituents should
be ethically permissible while a similar destruction of civilian targets
by individual soldiers is not. Why should whether Hiroshima civilians
may be sacrificed for the sake of American soldiers hinge on whether
or not the Americans make this decision individually or through an
authorized representative?
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3.10 Conclusion

Even if everything I have said thus far were convincing — a rather big
“i1f 7 - 1t would compel no substantive moral conclusions. There is. as
we have seen. vulnerability to counterclaims. A defender of the moral
judgments I have challenged may be able to show that a change or
difference I have diagnosed as “merely cosmetic™ is morally relevant
after all. She may be able to show. for instance. that her moral-
ity attributes intrinsic moral value to the creation of certain social
arrangements. so that it 1s morally important after all that lawyers
be hired. states be multiplied. and so forth.

Even if the defender can be forced to concede that the change or
difference in question really 1s merely cosmetic. the revision of her
morality might still go either way. My challenge may open her eyes to
wrongs and injustices suftered by those excluded from the more pow-
erful social arrangements that tie together the rich and mighty. But
then it might. instead. also lead her to change her morality in ways
that would make their suffering acceptable even in the absence of any
social arrangements whatever. Thus she might cease to find wrong
even the landlord’s direct destruction of his tenants’ community for
the sake of extra profits. She might now condone apartheid even
within a single state. She might come to endorse weaker ethical con-
straints even upon the investment of one’s own money. She might
now tolerate the deliberate killing of civilians in war even when this 1s
done by individual soldiers acting on their own. And she might con-
vert to a libertarian conception of economic justice that permits radi-
cal inequalities even among compatriots. | hope, of course, that no one
will be attracted to such revisions. But I cannot rule them out. The
examples show. then. that the incoherences we have diagnosed through
the analysis of loopholes can be repaired through quite diverse revisions.

This problem highlights that 1 have been arguing for a structural
constraint upon moral conceptions: I am trying to upset received
moral convictions not by confronting them with a new set of substant-
ive moral intuitions, but by trying to show how we sometimes struc-
ture and organize our moral convictions in a way that tends to obstruct
and undermine their practical significance.

The character of such structural defects in a morality is likely to
bear some relation to the position of those holding it. For people in
the developed West, for example. it is comfortable to believe that -
thanks to intervening borders — the moral demands on our relations
with people in Latin America, say. are much weaker than even the
minimal moral demands on relations with one’s compatriots. If this is
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right. the present chapter may also make a contribution to the explana-
tion of complacency: how can we live so easily with the enormous
advantages we enjoy in our political and economic relations with
Third World populations?

My main objective, however. was 1o sketch a way in which we might
advance our ordinary and academic moral discourse. Even while there
is a good deal of substantive disagreement. it may still be possible to
establish some structural constraints that any acceptable (conception
of' ) morality must satisty. Agreement on such constraints would tend
to narrow the existing spectrum of moral debate. It would thereby
make a contribution toward moral convergence. which cannot but
enhance the practical significance of moral values.



4

Moral Universalism and
Global Economic Justice

4.0 Introduction

Socioeconomic rights. such as that “to a standard of living adequate
for the health and well-being of oneself and one’s family. including
food. clothing. housing, and medical care™ (UDHR. Article 25). are
currently. and by far. the most frequently unfulfilled human rights.
Their widespread underfuifiliment also plays a major role in explain-
ing global deficits in civil and political human rights demanding demo-
cracy, due process, and the rule of law. Extremely poor people — often
physically and mentally stunted owing to malnutrition in infancy,
illiterate owing to lack of schooling. and much preoccupied with their
family’s survival — can cause little harm or benefit to the politicians
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Tulodziceki for her initial translation into English. to Paula Casal. Keith Horton.
David Miller. Ling Tong. and Andrew Williams for extensive and very helpful written
comments. and to the Program on Global Security and Sustainability of the John D.
and Catherine T. MacArthur Foundation for a generous grant which has supported
this work.
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and bureaucrats who rule them. Such officials therefore pay much less
attention to the interests of the poor than to the interests of agents
more capable of reciprocation. including foreign governments. com-
panies. and tourists.

It 1s not surprising. perhaps. that those who live in protected afflu-
ence manage to reconcile themselves. morally. to such severe poverty
and oppression. Still. 1t is interesting to examine how. and how
convincingly. they do so. In this regard. earlier generations of Euro-
pean civilization had two noteworthy advantages over ours. First. the
advanced industrial societies were then much less affluent in absolute
and relative terms.'”' Fifty years ago. the eradication of severe poverty
worldwide would have required a major shift in the global income
distribution. imposing substantial opportunity costs upon the advanced
industrialized societies. Today. the required shift would be small and
the opportunity cost for the developed countries barely noticeable.'™
Second. earlier generations of European civilization were not commit-
ted to moral universalism. Their rejection of this idea was forcefully
expressed. for instance. when the Anglo-Saxon powers blocked Japan's
proposal to include language endorsing racial equality in the Cov-
enant of the League of Nations.'** Today, by contrast, the equal moral
status of all human beings i1s widely accepted in the developed West.
These two historical changes make our acquiescence in severe poverty
abroad harder to justify than it would have been in the past. Still. we
are quite tolerant of the persistence of extensive and severe poverty
abroad even though it would not cost us much to reduce it dramatic-
ally. How well does this tolerance really fit with our commitment to
moral universalism?

4.1 Moral universalism

A moral conception. such as a conception of social justice. can be said
to be universalistic if and only if

(A) 1t subjects all persons to the same system of fundamental moral
principles;

(B) these principles assign the same fundamental moral benefits
(e.g. claims. liberties. powers. and immunities) and burdens
(e.g. duties and habilities) to all; and

(C) these fundamental moral benefits and burdens are formulated
in general terms so as not to privilege or disadvantage certain
persons or groups arbitrarily.
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[ cannot fully explicate these three conditions here. but some brief
comments are essential.

Condition A allows a universalistic moral conception to be com-
patible with moral rules that hold for some people and not for others.
But such differences must be generated pursuant to fundamental
principles that hold for all. Generated special moral benefits and
burdens can arise in many ways: from contracts or promises. through
election or appointment to an office. from country-specific legislation.
from conventions prevalent in a certain culture or region. from com-
mitting or suffering a crime. from being especially rich or needy. from
producing offspring. from practicing a certain occupation. from having
an 1ll parent. from encountering a drowning child. and so on. Only
Sfundamental moral principles. including those pursuant to which special
moral benefits and burdens are generated. must be the same for all
persons. This condition raises the difficult question of who is to count as
a person in the relevant sense: what about the severely mentally disabled.
infants, higher animals. artificial or extraterrestrial intelligences?

Condition B raises various problems about how a universalistic
moral conception can respond to pragmatic pressures toward allow-
ing the assignment of lesser fundamental moral benefits and burdens
to children and to the mentally disabled and perhaps greater funda-
mental moral burdens to the specially gifted. It is possible that the
development of a plausible universalistic moral conception requires
that this condition be relaxed somewhat to allow certain departures
from equality. Still. equality remains the default — the burden of proof
weighs on those favoring specific departures. This suffices to disqualify
traditional assignments of unequal fundamental moral benefits and
burdens to persons of different sex. skin color, or ancestry.

Moral universalism is clearly incompatible with fundamental prin-
ciples containing proper names or rigid descriptions of persons or
groups. But fundamental principles may legitimately involve other
discriminations, as when they enjoin us to respect our parents or to
give support to the needy. This distinction between acceptable and
unacceptable discriminations cannot be drawn on the basis of formal.
grammatical criteria, because it is possible to design gimmicky general
descriptions that favor particular persons or groups arbitrarily. Thus.
principles meant to discriminate against the Dutch need not refer
to them by name, but can refer instead to persons born at especially
low elevations or something of this kind — and similarly in other
cases. If moral universalism is not to be robbed of all content. we must
understand condition C as including the demand that a moral con-
ception must justify the discriminations enshrined in its fundamental
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principles. An injunction to show special concern for the well-being of
the needy can be given a plausible rationale — for instance by refer-
ence to the fact that they need help more than others do or that such
aid yields larger marginal benefits to its recipients. An injunction to
be especially concerned with the well-being of lawyers. by contrast.
lacks such a rationale. Why should lawyers. of all people. enjoy special
care? Why not also public prosecutors, brokers. dentists?

From this reflection we can see that moral universalism cannot be
defined formally. (This is why it makes sense to explicate it through
an exemplary application: to the topic of economic justice.) All three
conditions raise substantive questions. Who is to count as a person?
Can persons differ from one another so much that somewhat different
fundamental principles may hold for them? And when is a distinction
made by a fundamental principle arbitrary? These are difficult ques-
tions that have more than one plausible answer. And even if we could
agree on how to answer them. we still would not have achieved moral
agreement. From the fact that the rule of helping the needy. for in-
stance, cannot be disqualified as arbitrary. nothing follows about
whether this rule is morally valid and. if so. what moral weight it has.
Universalism is thus not a moral position with a clearly defined con-
tent, but merely an approach -- a general schema that can be filled in
to yield a variety of substantive moral positions. Universalism can at
best provide necessary. not sufficient, conditions for the acceptability
of a moral conception. These conditions amount to a call for sys-
tematic coherence in morality: the moral assessment of persons and
their conduct. of social rules and states of affairs. must be based on
fundamental principles that hold for all persons equally: and any
discriminations built into such fundamental principles must be given
a plausible rationale.

4.2 Qur moral assessments of national
and global economic orders

Consider two important questions about economic justice:

I What fundamental moral claims do persons have on the global
economic order and what fundamental responsibilities do these
claims entail for those who impose it
What fundamental moral claims do persons have on their national
economic order and what fundamental responsibilities do these
claims entail for those who impose it?

o
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The prevailing opinion is that the correct answers to these questions
are very difterent, that moral claims and burdens are far less substantial
in the first case than in the second. But this discrepancy in moral
assessment, much like preferential concern for the well-being of lawyers.
looks arbitrary. Why should our moral duties, constraining what eco-
nomic order we may impose upon one another. be so difterent in the
two cases? Let us consider whether this discrepancy stands in need of
justification. as moral universalism affirms. and whether such a justi-
fication 1s available.

In discussions of national economic justice it is commonly men-
tioned that national populations. like families, may understand them-
selves as solidaristic or fraternal communities bound together by special
ties of fellow feeling. Such ties generate special moral claims and
burdens. and our responsibilities toward fellow citizens and family
members may then greatly exceed, and weaken. our responsibilities
toward outsiders.'"* Conceding all this does not. however. invalidate
the universalist challenge. but merely gives it a different form. involving
more specific versions of our two questions:

1” What moral constraints are there on the kinds of global economic
order persons may impose on others even when they have no bond
of solidarity with them and a strong bond of solidarity with a
smaller group such as their own nation?

2" What moral constraints are there on the kinds of national economic
order persons may impose on others even when they have no bond
of solidarity with them and a strong bond of solidarity with a
smaller group such as their own family?

The latter question is not concerned with the more ambitious criteria
to which specific socicties might choose to subject their national eco-
nomic order. but with the weaker criterion of justice to which we would
subject any national economic order. regardless of how the society in
question understands itself. This weaker criterion is still much stronger
than the criterion we apply to the global economic order. There is.
then. a discrepancy between the minimul criteria of economic justice
we apply on the global and national levels. Moral universalism demands
that this discrepancy be given a plausible rationale.

Let us first examine. however. whether such a discrepancy is really
widely presumed. as I claim. My impression is that most people in the
rich countries think of our global economic order as basically just
although this order does not meet two important minimal requirements
we place on any national economic order.
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The first minimal requirement 1s that. at least within the limits
of what justice allows, social rules should be liable to peaceful change
by any large majority of those on whom they are imposed. The global
economic order. though it does stabilize a largely violence-free coor-
dination of actors. nonetheless relies on latent violence in two ways.
On the one hand. its stability — like that of any other realistically
conceivable economic order — depends on the presence of substantial
police forces that prevent and deter rule violations. On the other
hand. the design of the global economic order — in contrast to that of
a democratically governed state - is determined by a tiny minority of
its participants whose oligarchic control of the rules ultimately also
rests on a huge preponderance of military power. The crucial asym-
metry concerns the latter point: we deem it unjust when a national
economic order is coercively imposed by a powerful minority and
demand that any large majority of its participants should be able to
change its rules without the use of force. But few in the wealthy
countries place the same moral requirement on the global economic
order — most would dismiss it as ridiculous or absurd.

The second minimal requirement is that avoidable life-threatening
poverty must be avoided. Insofar as is reasonably possible. an economic
order must be shaped to produce an economic distribution such that
Its participants can meet their most basic standard needs. In regard to
the global economic order. most citizens of the rich countries would
reject this requirement as well. We know that billions abroad are
exposed to life-threatening poverty. We think that we should per-
haps help these people with sporadic donations, just as we should
occasionally support the worse-off in our own country. But few of
us believe that this extensive and severe poverty, even if avoidable.
shows our global economic order to be unjust.

4.3 Some factual background about
the global economic order

The moral assessment of an economic order must be responsive
to information about three factors: the extent of absolute poverty.
how severe and widespread it is; the extent of inequality, which
is a rough measure of the avoidability of poverty and of the oppor-
tunity cost to the privileged of its avoidance: and the trend of the
first two factors, that is, how poverty and inequality tend to develop
over time. Let me summarize the state of our world in regard to these
three factors.
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4.3.1 The extent of world poverty

The World Bank estimates that 1.214 out of 5.820 million human
beings were in 1998 living below the international poverty line. which
it currently defines in terms of $32.74 PPP 1993 per month or $1.08
PPP 1993 per day.'*” “"PPP" stands for “purchasing power paritv.” So
the income per person per year of people at the international poverty
line has as much purchasing power as $393 had in the US in 1993.
According to the US consumer price index. $393 had as much pur-
chasing power in 1993 as $483 has in 2001 (www.bls.gov/cpi/home.htm).
The World Bank’s S1/day poverty line corresponds. then. roughly to
an tncome of $483 per person per year.'*® Those living below this
poverty line fall, on average. 30 percent below it.'-” So they live on
roughly $338 PPP 2001 per person per year on average. Now the
$PPP incomes the World Bank ascribes to people in poor countries
are on average at least four times higher than their actual incomes
at market exchange rates.'™* Since virtually all the global poor live in
such poor countries. we can then estimate that their annual per capita
income of $338 PPP 2001 corresponds to at most S85 at market
exchange rates. On average. the global poor can buy about as much
per person per year as can be bought with $338 in a typical rich
country or with $85 in a typical poor one.

These are the poorest of the poor. The World Bank provides data
also for a less scanty poverty line that is twice as high: $786 PPP 1993
(8965 PPP or roughly $241 in the year 2001) per person per year. It
counts 2.801 million people as living below this higher poverty line,'”
falling 44.4 percent below it on average.'* This much larger group of
people - nearly half of humankind - can, then, on average buy as
much per person per year as can be bought with $537 in a typical rich
country or with S$134 in a typical poor one.

The consequences of such extreme poverty are foreseeable and
extensively documented: 14 percent of the world’s population (826
million) are undernourished. 16 percent (968 million) lack access to
safe drinking water. 40 percent (2.400 million) lack access to basic
sanitation. and 854 million adults are illiterate.'"" Of all human beings
15 percent (more than 880 million) lack access to health services.'” 17
percent (approximately 1.000 million) have no adequate shelter. and
33 percent (2.000 million) no electricity.'* “Two out of five children in
the developing world are stunted. one in three is underweight and one
in ten is wasted.”'" One-quarter of all 5- to 14-year-olds work outside
their family for wages, often under harsh conditions. in mining. textile
and carpet production. prostitution, factories. and agriculture.'*



98 Moral Universalism and Global Economic Justice

These statistics are depressing enough. Yet. they can plausibly be
accused of making things look better than they are. By focusing on
human beings alive at any given time. all these statistics give less weight
to persons whose lives are short. Thus. if the poorest third of human-
kind live. on average. half as long as the rest (which 1s approximately
true). then they account for fully half of all human lives. To give the
same weight to each human life irrespective of its duration. all the
above statistics would have to be similarly adjusted for differences in
life expectancy. No such adjustment is needed for statistics about
births and deaths. as they already give equal weight to every human
life. One-third of all human deaths are due to poverty-related causes.
such as starvation. diarrhea. pneumonia. tuberculosis. malaria. measles.
and perinatal conditions. all of which could be prevented or cured
cheaply through food. safe drinking water. vaccinations. rehydration
packs. or medicines.'* If the developed Western countries had their
proportional shares of these deaths. severe poverty would kill some
3.500 Britons and 16.500 Americans per week. Each year. 15 times as
many US citizens would die of poverty-related causes as were lost in
the entire Vietnam War.

The extent of human suffering and premature deaths due to
poverty-related causes is not well known in the West. As the media
presented retrospectives on the twentieth century. they gave ample
space to some of its human-made horrors: 11 million murdered in the
German holocaust. 30 million starved to death in Mao’s Great Leap
Forward. 11 million wiped out by Stalin, 2 million killed by the Khmer
Rouge. 800.000 hacked to death in Rwanda. The media also give
considerable attention to natural disasters. When there are earthquakes.
storms. and floods. we have them on the evening news. with footage
of desperate parents grieving for their dead children. Not mentioned
in the retrospectives and not shown on the evening news are the ordin-
ary deaths from starvation and preventable diseases — some 250 mil-
lion people. mostly children. in the 14 years since the end of the Cold
War. The names of these people. if listed in the style of the Vietnam
War Memorial. would cover a wall 350 miles long.'"

4.3.2 The extent of global inequality

Severe poverty 1s nothing new. What is new is the extent of global
inequality. Real wealth is no longer limited to a small elite. Hundreds
of millions enjoy a high standard of living with plenty of spare time.
travel. education. cars. domestic appliances. mobile phones, computers.
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stereos. and so on. The “high-income economies™ (comprising 32
countries plus Hong Kong). with 14.9 percent of world population
and 79.7 percent of aggregate global income. have annual per capita
income of $27.510."" For the world as a whole. annual per capita
income is $5.150.'" With annual per capita income of about $85.
the collective income of the bottom quintile 1s about $103 billion
annually. or one-third of 1 percent of aggregate global income. This
contrast gives us a sense of how cheaply severe poverty could be
avoided: one-eightieth of our share is triple theirs'*' — which should
give pause to those who conclude from the very large number of ex-
tremely poor people that eradicating world poverty would dramatic-
ally impoverish the developed countries.

Global inequality is even greater in regard to property and wealth.
Affluent people typically have more wealth than annual income. while
the poor normally own significantly less than one annual income. The
enormous fortunes of the super-rich in developed societies were given
special emphasis in recent Human Development Reports: “The world's
200 richest people more than doubled their net worth in the four
years to 1998, to more than $1 trillion. The assets of the top three
billionaires are more than the combined GNP of all least developed
countries and their 600 million people.™"!

4.3.3 Trends in world poverty and inequality

The last 50 years give the impression of rapid progress. punctuated by
a long series of human-rights declarations and treaties. new initia-
tives. summits. as well as detailed research into the quantification,
causes, and cffects of poverty. Such things are not unimportant. But
they disguise the fact that real progress for the poor themselves is less
impressive. Yes. life expectancy has risen markedly in many countries
and infant mortality has fallen substantially owing to better disease
control. But the number of people in poverty has not declined since
1987'"  despite the fact that this period has seen exceptional techno-
logical and economic progress as well as a dramatic decline in defense
expenditures.'* Since 1996. when 186 governments made the very
modest commitment to halve the number of undernourished people
within 19 years. this number has barely changed — despite a 22 per-
cent drop in the real wholesale prices of basic foodstuffs.'** These
trends are all the more disturbing as the ranks of the poor and under-
nourished are continuously thinned by some 50.000 premature deaths
daily from poverty-related causes.
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While poverty and malnutrition are stagnant. global inequality.
and hence the avoidability of poverty. is escalating dramatically: " The
income gap between the fifth of the world’s people living in the richest
countries and the fifth in the poorest was 74 to 1 in 1997, up from 60
to 1 1n 1990 and 30 to 1 in 1960. [Earlier] the income gap between the
top and bottom countries increased from 3 to 1 in 1820 to 7 to | in
1870 to 11 to | in 1913."* There is a long-established trend toward
ever greater international income inequality ~ a trend that has certainly
not decelerated since the end of the colonial era 40 years ago.'*

So much by way of data about the world economy which is deemed
tolerably just here in the developed countries.

4.4 Conceptions of national and global
economic justice contrasted

Let us compare this case to that of a national society in which the
various economic parameters we have considered resemble those of
the world at large. No national society displays anything like the
current degree of global income inequality. but because Brazil has one
of the highest quintile income inequality ratios (24.4)."*" and because
its PPP gross national income per capita is close to that of the world
at large.”*" we might call our fictional country Subbrazil. The point
of the contrast 1s to pose this challenge: it we consider Subbrazil's
economic order unjust. how can we find the global economic order
morally acceptable?

One may object here that the economic order of Subbrazil is not
really unjust. It appears unjust to us because we imagine that most of
its citizens. like most citizens of European countries. conceive of their
society as being, at least in some weak sense, a solidaristic com-
munity. Subbrazil’s failure to meet even weak solidaristic standards
constitutes no injustice, however. because most Subbrazilians do not
want their national economic order to meet such a standard. If they
desired otherwise. a majority of Subbrazilians could reform their
economic order through the ballot box.

This objection could be contested by asserting that we do not
accept as just a national economic order that avoidably produces
life-threatening poverty for a sizable minority merely because this
economic order is approved by the majority. But even if we accept
the objection despite this worry, the challenge is not yet dissolved. The
objection assumes that the Subbrazilian economy meets at least the
first minimal requirement. It assumes that. if some large majority of
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Subbrazilians wanted to reform their national economic order so as
to reduce life-threatening poverty. they could bring about such reforms.
I can thus circumvent the objection by weakening my claim. Instead
of claiming that we would condemn as unjust any nattonal economic
order that does not meet both minimal requirements, I claim instead
that we would condemn as unjust any national economic order that
does not meet at least one of them.

Let us imagine. then. a fictive Sub-Subbrazil: a society whose eco-
nomic order avoidably produces life-threatening poverty for a sizable
minority and is also not subject to peaceful change from below. even
by a large majority."* Such an economic order would be condemned
as unjust by most people in the developed countries. (What is to count
as an unjust national economic order. if not this?) And we arrive then
at this reformulated challenge: if we condemn as unjust the imposi-
tion of the national economic order of Sub-Subbrazil. how can we
condone the imposition. by governments acting in our name, of the
existing global economic order? The latter order is. after all. like the
former in the extent of poverty and inequality it produces and also in
that even a large majority of those on whom it is imposed - the
poorest four-fifths of humankind, for instance — cannot reform it by
peaceful means. How can the flagrant discrepancy between our minimal
criteria of national and global economic justice be justified?

As here explicated. moral universalism demands such a justifica-
tion. In the face of this demand. we have three options. First, we can
evade the demand by surrendering the discrepancy: by strengthening
the minimal criterion we apply to the global economic order and/or
by weakening the minimal criterion we apply to any national economic
order (perhaps even reversing our opinion that Sub-Subbrazil’s eco-
nomic order is unjust). Second, we can try to meet the demand by
defending a discrepancy of minimal criteria — by justifying the view
that our global economic order may not be unjust even if it fails to
meet the minimal criterion of justice we apply to any national eco-
nomic order. Third. we can insist on a discrepancy of minimal critena
while rejecting the universalist demand to justify this discrepancy.

Responses of the first two kinds accept the universalist challenge
and are willing to engage in the debate about minimal criteria of
national and global economic justice. The third response declines to
join this debate with the tripartite claim that national economic re-
gimes are subject to some minimal criterion of justice, that the global
economic order is not subject to this criterion, and that no justifica-
tion can or need be given for this discrepancy. Section 4.5 focuses on
this third, most antagonistic response.
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4.5 Moral universalism and David Miller’s contextualism

The third response can point to existing moral intuitions or convic-
tions. Our discrepant criteria of national and global economic justice
are fixed points that any philosophical account of our morality must
reaftirm. An account that does not vindicate our deepest convictions
must be rejected for this reason alone. We are deeply convinced that
we do not share responsibility for starvation abroad. This conviction.
which we are more sure of than we could ever be of the merits of any
complex philosophical argument. refutes any moral conception that
concludes otherwise. To be sure. our discrepant standards of economic
justice may seem incoherent. But the moral data (our intuitions or
deepest convictions) are what they are, and coherence. in any case. is
in the eve of the beholder.

In this simple version. the third response is hard to swallow. The
view that moral retlection exhausts itself in compiling our favorite
convictions. that what we firmly enough believe to be right is right.
trivializes the ambition of leading a moral life. But perhaps the third
response can be made more palatable by presenting it as including a
justification for its rejection of the universalist demand for justifica-
tion. David Miller may appear to develop such a more sophisticated
position, arguing for the anti-universalist claim that we should allow
diverse moral principles to hold in different contexts without demand-
ing any justification for such diversity.'™ I try to show that this
appearance is misleading. that Miller’s contextualism overlaps with
moral universalism. and that moral conceptions within this overlap
seem more promising than moral conceptions exemplifying more
extreme variants of either universalism or contextualism. Let me add
that 1 am here setting aside Miller’s interesting and important work
on national and international justice."”' attending solely to his more
general account of contextualism.

Miller may appear to embrace the general statement of the
anti-universalist response when he associates the contextualism he
favors - “a species of intuitionism in Rawls’s sense™'* - with bald.
conversation-stopping pronouncements of the form “equality is
simply the appropriate principle 10 use in circumstances C.”"* He also
argues against the demand for justification: attempts to construct a
unified account of all of morality cannot achieve “a reasonably close
fit between the theory and our pre-theoretical considered judge-
ments.” "™ Such attempts, he believes, lead to the proliferation of neat
but implausible moral theories whose disagrcements raise questions
we cannot convincingly resolve and therefore foster a skeptical attitude
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toward morality which sets back efforts toward achieving moral pro-
gress on concrete and urgent practical problems.

1 respect and share these concerns. But it is not clear that anti-
universalism can do any better. Those who walk out of specific moral
discussions with an emphatic declaration that C, and C. simply are
different contexts to which different principles P, and P. are appropri-
ate will fail to convince. and quite possibly seem offensive to. those
who believe otherwise — even if they also argue in general terms that
morality is too heterogeneous to yield to the universalist demand for
justifications. (Think of those who. in accord with the convictions of
their time. emphatically declared that moral principles appropriate to
one social class simply are inappropriate to another.) By declining to
give any specific reasons for delimiting the various contexts. and for
assigning the various moral principles to them. in the way they do.
such people will moreover toster a cynical attitude toward moral
theorizing as the bare assertion of favorite convictions. invariably
distorted by the asserter’s interests. social position. and prejudices.

Miller is sensitive to these countervailing concerns when — setting his
contextualism apart from conventionalism -- he writes: “Contextualism
... recognizes that we are likely to find different principles of justice
being used at different times and in different places. but it argues that
this variation itself has an underlying logic that we can both grasp
and use as a critical tool when assessing the prevailing conceptions of
justice at any particular moment.”™'** This remark shows, 1 believe.
that Miller rejects the third response by recognizing that morality is
subject to an underlying transcontextual logic which may. on the one
hand, provide a rationale for applying different moral principles
in different contexts (e.g. under different natural. historical. cultural.
technological. economic, or demographic conditions) and may also.
on the other hand, serve as a basis for criticizing prevailing moral
conceptions. Once we can. by appeal to such an underlying logic.
formulate justifying reasons for or against the application of different
moral standards to persons from different social classes, and for or
against the differential assessment of national and global economic
regimes. we have moved beyond dogmatic contextualism and the
unsupported endorsements or rejections it takes to be appropriate
responses to moral disagreement.

Insofar as contextualism endorses a justificatory discourse about
the delimitation of contexts and the variation of principles across
them - and other work by Miller (see n. 151) contains plenty of
argument in this vein - it overlaps wtth moral universalism. As explic-
ated here. universalism does not require that. if moral principles P,.
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P.. P; are to apply in contexts C,. C.. C,. respectively. then there must
be one supreme “transcendent” principle or set of principles of which
P,. P.. P, are contextual applications (as “drive no faster than 30 miles
per hour™ is a contextual application of “move no faster than is both
safe and legal™). To be sure. moral universalism permits such highly
unified anti-contextualist moral conceptions. as exemplified by utili-
tarianism. But it a/so permits the critical contextualist alternative
suggested 1n the last-quoted sentence from Miller: a moral conception
holding that fundamental principles P,. P.. P; apply in contexts C,.
C.. C.. respectively. and offering a justification for delimiting the
various contexts. and for assigning the various moral principles to
them. in these ways.

I find this contextualist moral universalism far more plausible than
its anti-contextualist (monistic) alternative. Regarding our general view
of moral theorizing. Miller and 1 may converge then upon an inter-
mediate view — critical contextualism - defined by the rejection of
monistic universalism on the one hand and dogmatic contextualism
on the other. We both envision different fundamental moral principles
applying in different contexts. and we both seek justifications for the
delimitation of contexts and the formulation of fundamental prin-
ciples appropriate to them. We difter in regard to what delimitations.
context-specific principles. and justifications we find acceptable.

Because the proposed intermediate view of moral theorizing is
unfamiliar. 1 develop it somewhat further through a discussion of
Rawls's work. which provides both an illustration and a violation of
the contextualist moral universalism I favor.

4.6 Contextualist moral universalism and
John Rawls’s moral conception

Rawls wants to confine his theory of justice to a specific context:
to the basic structure of a self-contained society existing under the
circumstances of justice. His theory commits him to certain moral
demands on the political conduct of citizens — they must support and
promote a just basic structure. But Rawls wants to leave open what
moral principles may apply to their personal conduct. He has been
attacked for this aloofness by monistic universalists, such as Gerald
Cohen and Liam Murphy."® According to them, any fundamental
moral principle that applies to social institutions must also apply to
personal conduct. Thus. if the difference principle requires that a
society’'s economic order should erase any socioeconomic inequality
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that does not optimize the lowest socioeconomic position. then indi-
viduals must also be required. in their personal conduct. to erase any
socioeconomic inequality that does not optimize the lowest socioeco-
nomic position.'"

Rawls’s contextualism can be defended against this critique. Rawls
has important reasons for limiting the range of his principles of
justice to the basic structure. These reasons — invoking inrer alia the
fact of pluralism as well as the need to avoid overdemandingness
and to achieve stability (compliance) — show that basic social institu-
tions should be treated as a separate context to which distinct moral
principles apply.'™ These reasons illustrate how limiting the range of
moral principles can be justified without the invocation of any deeper.
transcontextual principles from which context-specific principles are
then derived. The case at hand thus shows how it is possible to justify
moral principles as range-limited or context-specific even while also
maintaining that they are fundamental. Insofar as the justification
for the Rawlsian range limit satisfies the three conditions of moral
universalism. his account of the justice of basic social institutions is
an instance not merely of critical contextualism. but also. and more
specifically. of contextualist moral universalism.

Whereas this Rawlsian separation of contexts instantiates con-
textualist moral universalism. another separation of contexts. central
to his latest work, instantiates its violation. Rawls insists there on
applying quite different fundamental principles to national and
international institutional schemes. but fails to give an adequate
justification for the separation of contexts. This failure occurs on three
distinct levels.

First. Rawls strongly rejects the difference principle as a require-
ment of global justice on the ground that it is unacceptable for one
people to bear certain costs of decisions made by another — decisions
affecting industrialization or the birth rate. for example."” But he
fails to explain why this ground should not analogously disqualify the
difference principle for national societies as well. Why is it not like-
wise unacceptable for one province. township. or family to bear such
costs of decisions made by another?'® And if, despite such sharing
of costs. the difference principle is the most reasonable one for us
to advocate in regard to the domestic economic order, then why is
it not also the most reasonable one for us to advocate in regard to
the global economic order? Rawls provides no answer.

Rawls also fails to explain how his rejection of the difference prin-
ciple for the global order accords with his argument in 4 Theory of
Justice. which he continues to endorse. There Rawls discusses how a
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human population of indeterminate size and explicitly conceived as
“self-contained™ and “a closed system™'*' should institutionally organize
itself. His inquiry leads to the difference principle as a requirement
of economic justice. He takes this principle to be acceptable — indeed
ideal — for the US. even though this society diverges from the task
description by not being a self-contained closed system. So why
should the difference principle be unacceptable for the world at
large. which fits the task description precisely? There is. again. no
answer in Rawls.

It might be objected that this unjustified discrepancy is not import-
ant. Perhaps Rawls should concede that a global economic order
designed to satisfy the difference princtple 1s not. as such. unaccept-
able. But the goal of such an order i1s nonetheless morally inappropri-
ate to our world. because many people oppose the ditference principle
and not unreasonably so.

Against this objection. one needs to point out that such opposition
exists at home as well as abroad. Increasingly sensitive to this fact.
Rawls continues to propose the difference principle. which he had
associated with the ideal of fraternity.'® as the most reasonable one
for the domestic economic order of modern liberal socicties including.
first and foremost. the US. But he allows that other societies may
reasonably subject their national economic regimes to other criteria.
And he is even willing to concede that his difference principle is not
uniquely reasonable even for the US: his fellow citizens would not
be unreasonable if they gave their political support to some other
liberal criterion of economic justice.'™ At least according to Rawls’s
later work. then, a society that deliberately fails to satisfy the differ-
ence principle may nonetheless not be unjust. Rather, to count as just
(or not-unjust). a national society need merely endorse and (approx-
imately) satisfy some not-unreasonable liberal standard of economic
justice.

Now if this, rather than the difference principle. is Rawls’s minimal
criterion of national economic justice. it defines a second level on
which the challenge from moral universalism arises: Rawis should
either hold that a global order. too, can count as just only if it satisfies
this mimimal criterion of economic justice or else justify his failure to
do so.

Rawls does neither: but he suggests that one reason against apply-
ing liberal standards globally is the need to accommodate certain —
“decent” — non-liberal societies. (Decent societies are ones to which.
Rawls believes, liberal societies should offer reciprocal recognition as
full and equal members in good standing within a well-ordered system
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of states.) This is a strange suggestion because. in our world. nonliberal
societies and their populations tend to be poor and quite willing to
cooperate in reforms that would bring the global economic order
closer to meeting a liberal standard of economic justice. The much
more affluent liberal societies are the ones blocking such reforms. and
it 1s not clear how their obstruction can be justified by the concern to
accommodate decent societies. Granted. these reforms are not required
by decency. decent societies thus could oppose them. and liberal soci-
eties might then have reason to accommodate such opposition. But
when there exists no decent society actually opposing the reforms.
then the concern to accommodate decent societies cannot be a reason
for hiberal societies to block them contrary to the mintmal criterion.
and hence to every more specific criterion, of liberal economic justice.

Suppose that the foregoing argument fails or that there are
some decent societies opposed to economic reform. If so, the chal-
lenge of moral universalism arises one last time on a yet lower level:
Rawls should either disqualify as less-than-decent any global economic
order that does not meet whatever requirements any national eco-
nomic order must meet to count as decent or else justify his refusal to
do so.

But again. it seems that Rawls wants to insist on an unjustified
double standard. He writes that a decent society’s “system of law
must follow a common good idea of justice that takes into account
what it sees as the fundamental interests of everyone in society.”'®
Rawls i1s quite vague on what constraints he takes this condition to
place on the national economic order of a decent society. But he does
not require the global economic order to meet even these weaker
constraints of decency. All he asks is that no peoples should have to
live "under unfavorable conditions that prevent their having a just
or decent political and social regime.”'* And even this demand does
not constrain global economic institutions, but only the conduct of
other peoples. We may impose a global economic order that generates
strong centrifugal tendencies and ever increasing international inequal-
ity, provided we "assist” the societies impoverished by this order just
enough to keep them above some basic threshold. '

Despite considerable vagueness in his treatment of economic insti-
tutions, i1t seems clear. then, that Rawls endorses double standards
on three different levels: in regard to national economic regimes. the
difference principle is part of Rawls’s highest aspiration for justice:
in regard to the global economic order. however, Rawls disavows
this aspiration and even rejects the difference principle as unaccept-
able. Rawls suggests a weaker minimal criterion of liberal economic
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justice on the national level: but he holds that the global order can
fully accord with liberal conceptions of justice without satisfying this
criterion. And Rawls suggests an even weaker criterion of economic
decency on the national level: but he holds that the global order can
be not merely decent. but even just. without satisfying this criterion.
Insofar as he offers no plausible rationales for these three double
standards, Rawls runs afoul of moral universalism. He fails to meet
the burden of showing that his applying different moral principles
to national and global institutional schemes does not amount to
arbitrary discrimination in favor of atfluent societies and against the
global poor.

4.7 Rationalizing divergent moral assessments
through a double standard

Most citizens of the developed countries reconcile themselves to mas-
sive and avoidable poverty abroad by not holding such poverty against
the global economic order as they would hold similar poverty within
a national society against its domestic economic order. The common
and obvious way of rationalizing such a divergence is through a
double standard: by subjecting the global economic order to weaker
moral demands than any national economic order. Such double
standards are widely employed in ordinary and academic discourse.
They are often dogmatically taken for granted. perhaps with a gen-
eral appeal to “our moral convictions” or a general argument for
dogmatic contextualism. This is the “third response™ to moral univer-
salism. discussed in section 4.5,

Rawls seems willing to defend a double standard in regard to na-
tional and global economic justice and thus exemplifies the second
response to the universalist challenge. But the defenses he actually
provides are incomplete, because he does not face up to the compar-
ative nature of the task. It is not enough. for instance, to provide
arguments against a global application of the difference principle.
One must also show that these arguments create the desired asymme-
try. that they have more weight than analogous arguments against a
national application of the difference principle. Rawls does not even
begin to do this.

His failure 1s typical of academic and popular rationalizations of
double standards of economic justice. There are reasons for, and rea-
sons against, a strong criterion of economic justice. Discussions of the
national economic order tend to highlight the reasons for, discussions
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of the global order tend to highlight the reasons against. But to justify
the desired asymmetry, one must discuss the relevant reasons of both
kinds in respect to both contexts. In particular. one must show that
some reasons for a strong criterion have more weight 1n the balance
of reasons concerning national than they have in the balance of rea-
sons concerning global economic justice — and/or. conversely. that
some reasons for a weak criterion have less weight in the balance of
reasons concerning national than they have in the balance of reasons
concerning global economic justice.

Arguments for a weak criterion of economic justice typically appeal
to cultural diversity or to the autonomy of, or special ties within,
smaller groups. Such arguments are often used to justify acquiescence
in a global economic order that engenders great poverty and inequal-
ity. But all three factors exist within nations as well. And they can
then be useful in the defense of a double standard only if one can
show them to be significantly less relevant domestically. As we have
seen. showing this is not so easy.'®’

In a sense this is 2 modest result. Many difterent double standards
could be formulated with regard to our topic. and various rationales
might be offered for each such formulation. No one can anticipate
and refute all conceivable such accounts. But this very impossibility
of showing conclusively that no sufficiently large discrepancy of
standards can be justified provides a subsidiary reason for what I
have presented as an essential element of moral universalism: the
assignment of the burden of proof to those who favor a double
standard. They can bear this burden, as they need only make good on
an existential quantifier by formulating one version of the desired
double standard and then giving a plausible rationale for it. And
yet, the moral reason remains primary: we owe the global poor an
account of why we take ourselves to be entitled to impose on them
a global economic order in violation of the minimal moral con-
straints we ourselves place on the imposition of any national eco-
nomic order.

If the burden of proof indeed weighs on those favoring a double
standard, then the result of my discussion 1s not so modest after all.
We. the affluent countries and their citizens. continue to impose a
global economic order under which millions avoidably die each year
from poverty-related causes. We would regard it as a grave injustice if
such an economic order were imposed within a national society. We
must regard our imposition of the present global order as a grave
injustice unless we have a plausible rationale for a suitable double
standard. We do not have such a plausible rationale.
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4.8 Rationalizing divergent moral assessments
without a double standard

There is another way of rationalizing the failure of the affluent to
hold massive and avoidable poverty abroad against the global eco-
nomic order as they would hold similar poverty within a national
society against its domestic economic order. The next tour paragraphs
give a summary statement of this rationalization. which invokes the
idea of institutional responsibility.

We tend to recoil from an institutional order described as one that
is imposed upon people of whom many avoidably are very poor. But
let us not be fooled by mere rhetoric. An economic order under which
there is a lot of avoidable love sickness is not. for this reason. morally
flawed. This example drives home that the moral quality of an institu-
tional order under which avoidable starvation occurs depends on
whether and how that order 1s causally related to this starvation. [t
depends. that is. on the extent to which starvation could be avoided
through institutional modification. And it also depends on the man-
ner in which the institutional order in question engenders more star-
vation than its best feasible alternative would. Does it, for example.
require serfs to do unremunerated work for aristocrats or does it
merely fail to tax the more productive participants enough to under-
write an adequate welfare system?

This nsight 1s relevant to our topic. We have been discussing the
moral assessment of two kinds of economic order (national and global)
that. in the real world. differ greatly in thetr causal impact. The global
economic order plays a marginal role in the perpetuation of extensive
and severe poverty worldwide. This poverty is substantially caused
not by global. systemic factors. but — in the countries where 1t occurs
— by their flawed national economic regimes and by their corrupt and
incompetent elites, both of which impede national economic growth
and a fairer distribution of the national product. Such domestic defects
are the main reason why these countries become ever poorer in relative
and often even in absolute terms and why the burdens of this impov-
erishment fall upon their poorest citizens most heavily.'™ Excessive
poverty and inequality within countries. by contrast. are to a consid-
erable extent traceable to systemic factors and are then. causally and
morally. the responsibility of the politically and economically influential
elites who uphold the relevant national economic regimes.

We do indeed judge our global economic order. under which a
great deal of poverty and inequality persists, less harshly than we
would a national economic order associated with similar poverty and



Moral Universalism and Global Economic Justice 111

inequality data. But these discrepant assessments do not reflect a double
standard concerning the significance of extreme poverty and inequality
in the moral assessment of global and national regimes. Rather, they
reflect a single standard uniformly applied to both kinds of regime.
vet a standard that is sensitive not merely to the incidence of avoid-
able poverty but also to the regime’s causal role in its occurrence.

The reconciling force of this empirical rationalization depends on
complex economic causalities. on the correct explanation of persisting
severe poverty worldwide and of the expansion of global inequality.
We must convince ourselves that the global economic order is not a
signtficant causal contributor to these phenomena. Many citizens of
the affluent countries are convinced of this. and convinced even that
the global economic order could not be modified into a significant
causal contributor to the eradication of extreme poverty and inequal-
ity. These people believe that. for such progress to occur, the poor
countries themselves must get thetr house in order. must give them-
selves governments and political institutions that are more responsive
to the needs of their populations. With respect to this task. outsiders
can help only to a very limited extent. This is so because it would
be morally unacceptable to impose what we think of as reasonable
leaders or social institutions upon such countries and also because
any resolute interference in the internal affairs of poor countries could
easily turn out to be counterproductive as corrupt rulers manage fur-
ther to entrench their rule by denouncing our supposed imperialism
or neocolonialism. Sad as it is, our hands are tied. We can try to
alleviate world poverty through development assistance. given ad /fioc¢
by affluent socteties and individuals or built into the global order as
in the Tobin Tax proposal. But such attempts will not succeed well
because we cannot prevent the corrupt elites from siphoning off much
of our aid into their own pockets. Perhaps 1.21 percent of our incomes
would indeed suffice to raise all the incomes of all human beings to
thc World Bank's higher poverty line (see n. 122). But. as things
stand. there i1s unfortunately no way of getting such a donation to the
world’s poorest people in a concentrated way.

Responding to this empirical rationalization. I do not deny the
analysis sketched in the preceding paragraph. The eradication of pov-
erty in the poor countries indeed depends strongly on their governments
and social institutions: on how their economies are structured and on
whether there exists genuine democratic competition for political office
which gives politicians an incentive to be responsive to the interests of
the poor majority. But this analysis is nevertheless ultimately unsatis-
factory. because it portrays the corrupt social institutions and corrupt
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elites prevalent in the poor countries as an exogenous fact: as a fact
that explains. but does not itself stand in need of explanation. “Some
poor countries manage to give themselves reasonable political institu-
tions. but many others fail or do not even try. This is just the way
things are.” An explanation that runs out at this point does not explain
very much. An adequate explanation of persistent global poverty must
not merely adduce the prevalence of flawed social institutions and of
corrupt. oppressive, incompetent elites in the poor countries but must
also provide an explanation for this prevalence.

Social scientists do indeed provide deeper explanations responsive
to this need. These are. for the most part. “nationalist™ explanations
which trace flaws in a country's political and economic institutions
and the corruption and incompetence of its ruling elite back to this
country’s history, culture. or natural environment.'” Because there
are substantial differences in how countries. and the incidence of pov-
erty within them. develop over time. it is clear that such nationalist
explanations must play a role in explaining national trajectories and
international differentials. From this it does not follow. however. that
the global economic order does not also play a substantial causal role
by shaping how the culture of each poor country evolves and by
influencing how a poor country’s history, culture, and natural envir-
onment affect the development of its domestic institutional order.
ruling elite, economic growth, and income distribution. In these ways
global institutional factors might contribute substantially to the per-
sistence of severe poverty in particular countries and in the world at
large. Section 4.9 shows that this i1s indeed the case, contrary to the
central claim of the empirical rationalization.

4.9 The causal role of global institutions in
the persistence of severe poverty

My case can be made by example, and I focus on two highly signific-
ant aspects of the existing global order." Any group controlling a
preponderance of the means of coercion within a country is interna-
tionally recognized as the legitimate government of this country’s
territory and people — regardless of how this group came to power, of
how it exercises power. and of the extent to which it may be supported
or opposed by the population it rules.'”" That such a group exercising
effective power receives international recognition means not merely
that we engage it in negotiations. It means also that we accept this
group’s right to act for the people it rules and. in particular, confer
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upon it the privileges freely to borrow in the country's name (inter-
national borrowing privilege) and freely to dispose of the country’s
natural resources (international resource privilege).

The resource privilege we confer upon a group tn power is much
more than our acquiescence in its effective control over the natural
resources of the country in question. This privilege includes the power'*
to eftect legally valid transfers of ownership rights in such resources.
Thus a corporation that has purchased resources from the Saudis
or Suharto, or from Mobuto or Abacha, has thereby become entitled
to be - and actually is — recognized anywhere in the world as the
legitimate owner of these resources. This is a remarkable feature of
our global institutional order. A group that overpowers the guards
and takes control of a warehouse may be able to give some of the
merchandise to others, accepting money in exchange. But the fence
who pays them becomes merely the possessor. not the owner. of the
loot. Contrast this with a group that overpowers an elected govern-
ment and takes control of a country. Such a group. too. can give
away some of the country’s natural resources, accepting money in
exchange. In this case, however. the purchaser acquires not merely
possession. but all the rights and liberties of ownership. which are
supposed to be — and actually are — protected and enforced by all
other states” courts and police forces. The international resource privi-
lege. then, is the legal power to confer globally valid ownership rights
in the country’s resources.

Indifferent to how governmental power is acquired, the interna-
tional resource privilege provides powerful incentives toward coup
attempts and civil wars in the resource-rich countries. Consider
Nigeria, for instance, where oil exports of $6-10 billion annually
constitute roughly a quarter of GDP. Whoever takes power there. by
whatever means, can count on this revenue stream to enrich himself
and to cement his rule. This is quite a temptation for military officers,
and during 28 of the past 32 years Nigeria has indeed been ruled by
military strongmen who took power and ruled by force. Able to buy
means of repression abroad and support from other officers at home.
such rulers were not dependent on popular support and thus made
few productive investments toward stimulating poverty eradication or
even economic growth.'”

After the sudden death of Sani Abacha. Nigeria is now ruled by a
civilian ex-general. Olusegun Obasanjo. who — a prominent member of
the Advisory Council of Transparency International (TI: see n. 243) —
raised great expectations for reform. These expectations have been
disappointed: Nigeria continues to be listed near the bottom of TI's
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own international corruption chart.'” This failure has evoked sur-
prise. But it makes sense against the background of the international
resource privilege: Nigeria's military officers know well that they can
capture the oil revenues by overthrowing Obasanjo. To survive in
power. he must therefore keep them content enough with the status
quo so that the potential gains from a coup attempt do not seem
worth the risk of failure. Corruption in Nigeria is not just a local
phenomenon rooted in tribal culture and traditions. but encouraged
and sustained by the international resource privilege.

Nigeria 1s just one instance of a broader pattern also exemplified
by the Congo/Zaire. Kenya. Angola. Mozambique. Brazil, Venezuela.
the Philippines. Burma/Myanmar. the oil states of the Middle East.
and many smaller resource-rich but poverty-stricken countries.'” In
fact. there is a significant negative correlation, known as the Dutch
Disease. between the size of countries’ resource sectors and their rates
of economic growth. This correlation has a “nationalist™ explana-
tion: national resource abundance causes bad government and flawed
institutions by encouraging coups and civil wars and by facilitating
authoritarian entrenchment and corruption.' But this nationalist
explanation crucially depends on a global background factor. the
international resource privilege. without which a poor country’s gen-
erous resource endowment would not handicap its progress toward
democratic government, economic growth. and the eradication of
poverty — certainly not to the same extent.'”

Similar points can be made about the international borrowing privi-
lege. according to which any group holding governmental power in a
national territory - no matter how it acquired or exercises this power
—1s entitled to borrow funds in the name of the whole society. thereby
imposing internationally valid legal obligations upon the country at
large. Any successor government that refuses to honor debts incurred
by an ever so corrupt. brutal. undemocratic. unconstitutional. repres-
sive, unpopular predecessor will be severely punished by the banks
and governments of other countries: at minimum it will lose its own
borrowing privilege by being excluded from the international financial
markets. Such refusals are therefore quite rare, as governments. even
when newly elected after a dramatic break with the past. are compelled
to pay the debts of their ever so awful predecessors.

The international borrowing privilege has three important negative
effects on the corruption and poverty problems in the poor countries.
First, it puts a country's full credit at the disposal of even the most
loathsome rulers who took power in a coup and maintain it through
violence and repression. Such rulers can then borrow more money
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and can do so more cheaply than they could do if they alone. rather
than the entire country. were obliged to repay. In this way. the inter-
national borrowing privilege helps such rulers to maintain themselves
iIn power even against near-universal popular opposition. Second.
indifferent to how governmental power is acquired. the international
borrowing privilege strengthens incentives toward coup attempts and
civil war: whoever succeeds in bringing a preponderance of the means
of coercion under his control gets the borrowing privilege as an addi-
tional reward. Third. when the yoke of dictatorship can be thrown
off. the international borrowing privilege saddles the country with the
often huge debts of the former oppressors. It thereby saps the capa-
city of its fledgling democratic government to implement structural
reforms and other political programs. thus rendering it less successful
and less stable than it would otherwise be.'™ (It is small consolation
that putschists are sometimes weakened by being held lable for the
debts of their elected predecessors.)

I have shown how two aspects of the global economic order,
imposed by the wealthy societies and cherished also by authoritarian
rulers and corrupt elites in the poorer countries. contribute substan-
tially to the persistence of severe poverty. The two privileges crucially
affect what sorts of persons jostle for political power and then shape
national policy in the poor countries. what incentives these persons
face. what options they have. and what impact these options would
have on the lives of their compatriots. These global factors thereby
strongly affect the overall incidence of oppression and poverty and
also. through their greater impact on resource-rich countries. interna-
tional differentials in oppression and poverty.

This result 1s not altered by the fact that reforms of the two privi-
leges are not easy to devise and might well, by raising the prices of
natural resources, prove quite costly for the affluent consumer socie-
ties and for other states dependent on resource imports. [ am arguing
that the citizens and governments of the wealthy societies. by impos-
ing the present global economic order. significantly contribute to the
persistence of severe poverty and thus share institutional moral re-
sponsibility for it. I am not yet discussing what we should do about
persistent global poverty in light of our moral responsibility for it.'”

[t 1s easier to disconnect oneself from extensive and severe poverty
suftered by wholly innocent people abroad when there are others who
clearly are to blame for it. My argument in this section was therefore
focused specifically on how the national causal factors we most like to
highlight - tyranny. corruption. coups d’état. civil wars — are encour-
aged and sustained by central aspects of the present global economic
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order. The argument shows that. those national causal factors not-
withstanding, we share causal and moral responsibility. This insight
should not lessen the moral responsibility we assign to dictators. war-
lords. corrupt officials. and cruel employers in the poor countries any
more than our mmtial insight into their moral responsibility should
lessen the moral responsibility we assign to ourselves.

The focus of my argument should also not obscure the other ways
in which the present global economic order contributes to the persist-
ence of poverty. By greatly increasing international interdependence.
this order exacerbates the vulnerability of the weaker national eco-
nomies to exogenous shocks through decisions and policies made
— without input from or concern for the poorer societies — in the
US or EU (e.g. interest rates set by the US and EU central banks.
speculation-induced moves on commodity and currency markets).
Moreover. the components of this global economic order emerge
through highly complex intergovernmental negotiations in which the
governments and negotiators of the developed countries enjoy a crush-
ing advantage in bargaining power and expertise. Agreements result-
ing from such negotiations therefore reflect the interests of these rich
countries’ governments. corporations. and populations — regardless
of whether the relevant representatives of the developing countries
are corrupt or are selflessly devoted to poverty eradication. And agree-
ments that are good for the rich countries may not be good for the
global poor. as is amply demonstrated in the report on the Uruguay
Round discussed in section IV of the General Introduction.

4.10 Conclusion

Section 4.9 has shown what is obvious to people in the poor. mar-
ginal countries: that the rules structuring the world economy have
a profound impact on the global economic distribution just as the
economic order of a national society has a profound impact on its
domestic economic distribution. The empirical rationalization is not
empirically sustainable.

Spreading awareness of its unsustainability could turn out to be of
great practical importance in reshaping both the explanatory and the
moral debates about world poverty. As it is. the explanatory debate is
largely focused on nationalist explanations: on the question of what
national economic institutions and policies in poor countries hamper
or promote the eradication of domestic poverty. Some argue for free
markets with a minimum in taxes and governmental regulations (the
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Asian tigers model). others for increased governmental investment in
education, medical care. and infrastructure (the Kerala model). This
debate is certainly important. But it would also be quite important to
examine what global economic institutions hamper or promote the
eradication of poverty worldwide. Modest such inquiries are familiar:
economists and politicians debate alternative structures and missions
for the IMF and the World Bank and the international impact of the
1995 Trade-Related Aspects of Intellectual Property Rights (TRIPS)
agreement reached within the WTO. But with respect to larger issues.
such as the international resource and borrowing privileges and the
political mechanisms through which the rules of the world economy
are created and revised. the status quo is largely taken for granted as
a given background much like the basic natural features of our planet.

As it is. the moral debate 1s largely focused on the extent to which
affluent societies and persons have obligations to help others worse
off than themselves. Some deny all such obligations. others claim
them to be quite demanding. Both sides easily take for granted that
it is as potential helpers that we are morally related to the starving
abroad."™ This is true. of course. But the debate ignores that we are
also and more significantly related to them as supporters of. and
beneficiaries from. a global institutional order that substantially con-
tributes to their destitution.

If the empirical rationalization fails. if national and global eco-
nomic regimes are comparable in their workings and impact. then we
are after all employing a double standard when we count avoid-
able extremes of poverty and inequality against national economic
regimes only. And we do then face moral universalism’s challenge
to our easy acceptance of extensive. severe poverty abroad. Without
a plausible rationale. our discrepant assessments constitute covert
arbitrary discrimination in favor of the wealthy societies and against
the global poor.



5

The Bounds of Nationalism

5.0 Introduction

Nationalism is generally associated with sentiments. ideologies. and
soctal movements that involve strong commitments to a nation. con-
ceived as a potentially self-sustaining community of persons bound
together by a shared history and culture. Recent empirical and nor-
mative discussions have been concentrated on revisionist instances of
nationalism. that is. on sentiments. ideologies. and social movements
that aim to gain power. political autonomy. or territory for a particu-
lar nation. [ take a somewhat broader view of nationalism. focusing
on persons who have an ordinary patriotic commitment to their own
country. Quite content with the status quo. these persons view it as
legitimate and even admirable that they and their political leaders
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should show a preeminent concern for preserving and enlarging their
own collective advantage. Most citizens of the affluent countries —
however condescendingly they may regard the revisionist nationalisms
of the Serbs, Kurds. Palestimans. Tamils. [rish. and Québécois — are
nationalists in this sense. and extreme ones at that,

The prevalence of such conservative nationalism can be explained —
psychologically. for instance. or historically. I treat it, however. as a
normative position. critically examining the belief that a state’s citizens
and politicians have such powerful prerogatives and special obligations
with respect to the wealth and flourishing of their country and co-
nationals. This examination may help moderate conservative nation-
alism by showing that it has been taken to unjustifiable extremes.
Even a slight moderation of this sort could achieve a greater reduc-
tion in human misery and premature deaths than could be achieved
by the harmonious dissolution of all revisionist nationalist struggles.

We can distinguish straightaway between particularistic and univer-
salistic variants of nattonalism. The former hold that nationalist com-
mitments are valuable only when they are commitments to some
specific nation (or to one of a specific set of nations). On account of
the chauvinist. often racist, distinctions such views invoke. they are not
worth serious moral discussion. 1 concentrate, then, on universalistic
variants of nationalism, which assert that all nations can be valuable
communities and can. by realizing this potential. generate the same
obligations and prerogatives for their members, when they are simi-
larly placed in the relevant respects. What more particular preroga-
tives and obligations emerge may depend to some extent on the unique
history. culture, and/or traditional habitat of this or that nation. But
we can leave such complications aside by concentrating on two sub-
stantive claims — loosely associated with popular talk of “patriotism”
and “priority for compatriots” — which are at the heart of universalistic
nationalism:

Common nationalism Citizens and governments may. and perhaps
should, show more concern for the survival and flourishing of their
own state. culture, and compatriots than for the survival and
flourishing of foreign states, cultures, and persons.

Lofty nationalism  Citizens and governments may. and perhaps should.
show more concern for the justice of their own state and for injus-
tice (and other wrongs) suffered by its members than for the justice
of any other social systems and for injustice (and other wrongs)
suffered by foreigners.
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In discussing these claims. I do not attend to the desirability of there
being states at all, but treat their existence. in roughly their present
form. as a given. | do. however. address the character of states. which
is affected by the scope and strength of its members’ obligations
vis-a-vis compatriots and of their prerogatives vis-a-vis foreigners.

Some such nationalist priorities are evidently permissible. even desir-
able: so I accept the two claims to be true as stated. Analogous claims
would hold with respect to groups of many other kinds. such as
families. religious communities, firms. clubs. and associations.'™ It is
also evident that the asserted nationalist priorities cannot plausibly be
affirmed as absolute. It cannot be appropriate. for instance. in each
and every context to put a compatriot’s interest. however minor, ahead
of foreigners’ interests. however vital. This raises the question of the
weight of the asserted nationalist priorities. Regarding this question.
many have argued that nationalist priorities have less weight than
family priorities because nations and states. being more abstract and
contingent than families. do not have as much constitutive signifi-
cance in human lives. Bypassing this issue, I focus on the scope of the
nationalist priorities. arguing that there are firm limits to their applica-
tion and hence contexts in which they cannot plausibly be invoked at
all. 1 believe these hmits are quite general. constraining the priority
agents may give to any group or collective enterprise. These limits
constrain even family priorities and thus constrain the asserted na-
tionalist priorities analogously even if nations and states have as much
constitutive significance in human lives as families do.

5.1 Common nationalism: priority for
the interests of compatriots

Are there any limits on the scope of the priority that citizens and
governments may give to their nation and people or, more generally,
on the scope of the priority that agents may give to their near and
dear? Reflection on a piece of ordinary moral thinking may suggest
the beginnings of an affirmative answer. It is within the family that
concentration of concern is most clearly desirable and appropriate.
and friends of a nationalist concentration of concern often invoke the
family as an analogue or metaphor. But acceptable concern for even
very close relatives is in fact thought to be quite strictly circumscribed
in public life. It is, for instance. not merely illegal. but also deemed
highly immoral for a state official to favor her son’s firm in the applic-
ation of regulations or in the awarding of government contracts. Why
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should this be so? To be sure. the woman. as a citizen and employee.
owes loyalty to the state. But she also owes loyalty to her own family.
Why. then. should she not balance these two loyalties and help her
son in cases where this benefits him at no great cost to the state? And
why should we not make a comparative assessment of these benefits
and costs and then approve of such partiality and nepotism whenever
the beneficiary’s gains are sufficiently large relative to the costs?

It 1s tempting to answer that we understand the role of a state
official as providing what Raz has called strong and exclusionary
reasons. that is. strong first-order reasons (in one’s official capacity)
to act conscientiously in the best interest of the state combined with
second-order reasons to set aside other first-order reasons that would
otherwise be relevant to one's conduct decisions.'™ This is surely a
true observation. But it 1s of no help in our inquiry. because it merely
re-describes the phenomenon under examination. The question remains:
why should we understand the role of a state official as providing
exclusionary reasons?

One clue toward an answer may be provided by the popular metaphor
of a "level playing field.” Participants in a team sport passionately
want their own team to win, and the best of them work very hard for
this. However. players also want games to be fair. to be structured so
that the better team will tend to win. This requires a level playing
field. broadly conceived as including fair rules impartially adminis-
tered. These may not be entirely separate desires. Players do not merely
want to beat the other team — they want to win by plaving well. Since
they care nothing about other forms of “winning,” they are not jubil-
ant to learn that a game has been fixed for them in advance. To the
contrary, they are disappointed. because fixing the game destroys their
chance of winning properly.

To be sure. with lots of money at stake in the major leagues. this
portrait of the noble team player is under pressure in two ways. There
are the pressures of outright non-comphance: A few players, hoping
for fame and advertising revenue. are prepared to do almost anything
— on and off the field — to improve their team’s score. They would not
hesitate. for mstance, before a match to infect their opponents with
diarrhea or the common cold, if only they could get away with it. And
then there are the more subtle and more consequential pressures of
compliance redefined: many players, as well as their trainers and fans.
now take a strategic attitude toward the rules of the game. They think
it alright. for example, falsely to claim a rule violation (so as to induce
the referec to penalize their opponents). to conceal or falsely to deny
a rule violation (so as to protect their own team from being penalized).
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and even to commit a violation intentionally (so as to save a dangerous
situation or even to cause or to aggravate an opponent’s injury).'™
They view these stratagems as part of the game. understanding the
rule that prohibits and provides a penalty for doing X as meaning,
really. that players are given the option to do X while risking the
penalty.'™ With such options open to both sides. compliance redefined
is compatible with the idea of a level playing field. albeit a lower one.
While my portrait of the noble team player may not. then. be typical
of much that goes on in sports today. it nevertheless has. I believe. the
kind of reality that matters here. It really is our widely held ideal by
reference to which we still judge our athletes. And drawing on it is
therefore appropriate to elucidate the political use of the “level playing
field” metaphor.

The metaphor suggests that an analogous ideal is operating in public
life. In our example. the state official plays a role analogous to that of
a referee. She. as well as her son. should ideally be animated by the
thought that, if she were to bend the rules in his favor. the game
would be spoiled. rendering his “success” meaningless or even shame-
ful. This ideal has wide application, because we all frequently play the
role of referee when we act as citizens. voters. jurors. and the like.
Consider how the ideal has considerable force even in rather unoffi-
cial contexts. By supporting political candidates or even merely through
public utterances. many citizens take a stand on whether and how
affirmative action should be continued. The ideal requires that they
should not base their stance on how affirmative action would affect
their own children in particular. And citizens would indeed be widely
condemned. by supporters and opponents of affirmative action alike,
if they were known to reason along these lines: “We love our children
and. if they were girls or black. we would. of course, support affirmat-
ive action very strongly. Our children are. however. white boys. whom
affirmative action hurts twice over: by reducing their competitive
advantage and by increasing the cost of government. We therefore
strongly support its demolition.” The common condemnation of such
reasoning manifests. | believe. a widespread commitment to the ana-
logue of the noble team player ideal. It is widely thought that the sons
in both of my examples should desire and strive to do well in a fair and
open competition with others. And their parents should realize that.
even 1f through partiality they could slant the social order in their
children’s favor. they would spoil the “game™ and thereby deprive
their children of any chance for true success.'™

But wait. Do people really dismiss a good education and income as
meaningless so long as some cannot compete for them on fair terms?
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Clearly, the ideal of a level playing field in public life 1s under even
greater pressure than its athletic analogue. While it is quite conceiv-
able that a player may have no desire at all to see her team "win”
even while she passionately wants it to win properly. it is much
harder to conceive of our fictional sons (and their parents) taking no
interest in their financial success as such. An extra buck. unlike an
extra “win.” always 1s. pro tanto. a good thing.

There are more contingent cultural pressures as well. In the US at
least. many find it acceptable for companies and individuals to use
campaign contributions to influence legislators - for example. to affect
their stance on pending legislation or to induce them to intercede with
executive officials. Butif the rules may be tailored in this way through
money. then why not through an old triendship or. indeed. kinship? It
1s also widely considered acceptable tor legislators from underprivi-
leged minorities vigorously to promote the collective interests of “their
people.” And if prioritizing the interests of Hispanics is alright for
Hispanic legislators. then why should it not be alright for Hispanic
citizens to do the same? And 1if trying to affect the rules in favor of
one’s ethnic group is alright for Hispanics. then why not for whites as
well? It is not only a general de-moralization of the culture that gnaws
away at the level playing field ideal. but also the Anglo-American
persuasion that an adversarial clash of conflicting partialities is con-
ducive to substantive fairness. This sentiment makes it possible for
partiality — paradigmatically illustrated by prosecutors and defense
attorneys doing their utmost to win their cases - to appear as a sacred
mission and duty that is required for the sake of the very impartiality
that it also persistently assaults through compliance redefined. But
even here definite limits are recognized: lawyers who try to succeed by
bribing the judge or by stealing their opponents” evidence are roundly
condemned for their excessive dedication.

To be sure, it is hard in public life, certainly much harder than in
sports. for ordinary moral thinking to draw the line between accept-
able conduct that seeks success in the game and dubious conduct that
seeks to slant the playing field - and hard. also. to distinguish accept-
able conduct that seeks to make the playing field more level in favor
of one's group from dubious conduct that seeks to slant the playing
field in favor of one’s group in ways that also happen to make it more
level. It i1s also hard to maintain allegiance to the apparently hope-
lessly unrealistic ideal that officials and citizens in public life should
bracket all their particular interests. In light of these facts. it 15 not
surprising that persons differ in how they understand the ideal of a
level playing field which rules out certain kinds of partiality altogether.
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There is still greater international variation. as even the national cul-
tures of developed Western states differ widely in how much explicit
and tacit public tolerance they display for various forms of corrup-
tion and nepotism. It is surprising. however. that within and increas-
ingly also beyond these countries there is widespread support for the
general idea that fairness requires of persons. and especially of offi-
crals. that in certain public contexts they set aside any loyalty to their
near and dear. including even their very closest family members.'™
Though there is considerable diversity of opinion on /iow acceptable
partiality is limited in scope. there is firm and widespread agreement
that it is so limited when the basic justice of the larger playing field is
at stake.

It may be possible to deepen this agreement by stating outer bounds.
or minimum conditions that any institutional order must meet for 1t
to be considered minimally fair. The widely acclaimed UDHR sets
forth certain human rights as fulfilling this function. Its Article 28
reads: “Everyone is entitled to a social and international order in
which the rights and freedoms set forth in this Declaration can be
fully realized.” In the case of national regimes (“social order™). the
logical addressees of this entitlement are the officials and citizens of
the society in question. They face outer bounds on what they may do
or tolerate by way of efforts to slant the playing field in favor of
special interests. Their society must be structured so as to afford all
members secure access to the objects of their human rights.'*” In most
societies, more is expected from citizens and especially from officials.
My point is surely not that all partiality not endangering human rights
is alright and should be tolerated — only the converse: partiality by
officials and citizens is certainly not alright when it seeks to shape a
society’s ground rules or their administration so as to endanger the
secure access by some to the objects of their human rights.

This minimal constraint on the scope of acceptable partiality. which.
I have argued. would find wide international acceptance even in refer-
ence to close family ties. should also limit the scope of nationalist
partiality. which differs from family partiality by being rooted more
in collective self-interest and less in meaningful personal ties. Of course,
this limit on the scope of common nationalism is not widely accepted
today. But its rejection smacks of inconsistency. How can we despise
those who seek to slant the national playing field in favor of them-
selves and their relatives and yet applaud those who seek to slant the
international playing field in favor of themselves and their compat-
riots? How can we ask our officials to put their own family’s finances
out of their minds when deliberating about the domestic economic
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order (e.g. the tax code) and yet expect those same officials to have
their own nation’s finances uppermost in their minds when deliberating
about the global economic order?

To illustrate what accepting this minimal constraint would mean
in practice, let me present what I see as a paradigm violation of the
outer bounds of permissible partiality. It was the basic principle of
Part XI of the 1982 UN Convention on the Law of the Seua that natural
resources on the ocean floors beneath international waters “are the
common heritage of mankind™ (Article 136). to be used “for the benefit
of mankind as a whole. .. taking into particular consideration the
interests and needs of developing States [through an] equitable shar-
ing of financial and economic benefits™ (Article 140). which was to
have been effected by sharing of seabed mining technologies and profits
(Annex III. Articles 5 and 13) under the auspices of the International
Seabed Authority, or ISBA (Annexes III and [V). Three successive
US administrations have tried quite hard to secure the great benefits
of the treaty in “protecting and promoting the wide range of U.S.
ocean interests”'™ without the sharing scheme. Shortly before the
Convention was to come into force (on November 28. 1996). the Clinton
Administration succeeded in having the sharing provisions replaced
by a superseding Agreement."™ This Agreement endorses the US view
that the common-heritage principle means that the oceans and their
resources “‘are open to use by all in accordance with commonly ac-
cepted rules.”'™ Accordingly. it frees mining companies from having
to share seabed mining technologies'' and greatly reduces the sharing
of profits.'” The Agreement further accommodates US demands by
“1) guaranteeing a U.S. seat in the Council [the executive organ of the
ISBA]: 2) allowing ourselves and a few other industrialized nations
acting in concert to block decisions in the Council.™'”*

In managing to renegotiate the UN Convention on the Law of the
Sea — by pressing the Reagan era threat of founding a competing
seabed resources scheme with a few like-minded countries'™ - the
Clinton Administration won a great victory for the US and any other
countries that will have the capital and technologies for profitable
seabed mining."”> The reaction in these wealthy countries was quiet
relief: their governments raised no objections and their media largely
ignored the event. The rulers of the poorer countries went along as
well to avoid being excluded. It is the global poor. in any case. who
will bear the real loss from this further slanting of the playing field.
They are the ones who can least afford to be shut out from this
common heritage of humankind. For the sake of what for us are
distant and trivial advantages."” Clinton has taken us a great step
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away from an “intcrnational order in which the rights and freedoms
set forth in this [UDHR] can be fully realized.”"” His decision. and
our acquiescence in it. stand as a paradigm violation of the outer
bounds of permissible partiality.'*

Did Clinton merely do what he had to do as the elected guardian of
the US national interest? One might think that nationalist priority
should be limited for individuals. but not for governments whose
very point it is to safeguard the interests of their nation. Though not
unpopular. this view fares no better than the analogous view about
lawyers whose very point it 1s. within an adversarial system. to safe-
guard the interests of their clients. A democratically constituted
government can indeed plausibly be conceived as the agent of its
people. But allowing such agents to give unlimited priority to the
interests of their clients runs into a fatal trilemma. For such clients

* either: must then be permitted to give the same unlimited priority
to their own interests even when acting in their own behalf (without
an agent).

* or: must then be prohibited from appointing an agent (here: gov-
ernment) to represent their collective interest.

» for otherwise: they would be able to circumvent moral constraints
that the interests of others impose on their conduct merely by acting
through an agent rather than directly.

All three of these possibilities are implausible. There are firm con-
straints on what persons and groups within a larger social system may
do by way of tailoring its rules. or corrupting the application of these
rules. in their own favor. They may appoint agents to safeguard their
interests. but these agents are bound by the same constraints. Clinton
could not permissibly do for his constituents what they could not
permissibly have done for themselves."” And if it is not the case.
therefore. that democratically constituted governments, who are truly
the agents of their people. may give unlimited priority to the interests
of their state and 1ts citizens. then, surely. undemocratic governments
must not do so cither.

A more informal way of confirming this result involves comparing
Clinton’s hypothesized defense with that of the parliamentary delega-
tion of a middle-class party which says that it is merely doing what it
has to do in the best interest of its constituents when it proposes that
children from families paying no income taxes be barred from public
benefits.™ such as school lunches or government-guaranteed student
loans: "It would be wrong for our constituents themselves to slant the
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playing field in their favor in this way. But we, as their chosen repres-
entatives. may and even must do just that. We must be single-mindedly
devoted to advancing the interests of our constituents.” This sort of
reasoning would hardly find support. And those who reject it while
accepting Clinton’s defense must then implicitly rely on the moral
significance of the distinction between nationalist and other forms
of partiality. But why this distinction should be morally significant
remains a mystery.

Why this distinction is thought to be morally significant is less
mysterious. Those who have the opportunity to reflect upon morality
publicly. in the media or in academic discourse. are. by and large.
privileged persons in the more affluent countries. In these countries.
the domestic poor have at least some capacity to articulate their claims
and some power to make their voices heard. The parliamentary
delegation [ have imagined would provoke considerable protest and
social unrest. The global poor. who labor all day for a few dollars a
month. are unable to cause us the slightest inconvenience and unable
even to alert us to their plight. Thanks to our military superiority,
they fall outside what Rawls has called the circumstances of justice.
following Hume: “Were there a species of creatures intermingled
with men. which . .. were possessed of such inferior strength, both of
body and mind. that they were incapable of all resistance. and could
never . . . make us feel the effects of their resentment: . . . the restraints
of justice and property ... would never have place in so unequal a
confederacy.”"

One might think that the prevailing tolerance for common nation-
alism can be justified by reference to the idea that no one should ask
us to subordinate our pursuit of our national interest to a concern
for a minimally just international order so long as other countries are
not practicing similar self-restraint. This thought invokes a “sucker
exemption: an agent is not morally required to comply with rules
when doing so would lead to his being victimized ("made a sucker™)
by non-compliers. The morally relevant difference between national-
ist partiality and, say. family partiality lies. then. in the currently
prevailing levels of non-compliance and compliance redefined. We
must honor tight limits on the scope of family partiality insofar as
most of our compatriots practice similar self-restraint; but we may
violate even the outer bounds on the scope of nationalist partiality
because this 1s what other states are doing as well. If the facts of our
situation were reversed, we would be free to violate even the outer
bounds on the scope of family partiality while having to honor tight
limits on the scopec of our common nationalism.
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Does such an appeal to a sucker exemption furnish a plausible
defense? It 1s true. of course. that international relations have histor-
ically been brutal. The main players — the governments of militarily
and/or economically powerful societies and lately also the larger mul-
tinational corporations — negotiate and re-negotiate the rules of the
game among themselves with each pressing vigorously for its own
advantage. using war and the threat of war when this seems oppor-
tune and showing no concern for the interests or even survival of the
weakest “players.” The brutality of the international scene may indeed
support the principle that societies and their governments may in
pursuit of their national interest seek to achieve or uphold an unjust
global order (one under which. avoidably. the human rights of many
cannot be fulfilled). if other societies and their governments would
otherwise slant the global playing field against them. Invoking this
principle. a rich society may decline to introduce unilateral reforms to
protect the world’s poorest populations (e.g. a national law requiring
that its mining firms share with the global poor some of the value of
the seabed resources they harvest) on the ground that doing so would
put it at a competitive disadvantage against its peers. But if each such
society so defended itself by pointing to the others, the reasonable
response would surely be to ask them all to work out a multilateral
reform that affects all of them equally and thus does not alter their
competitive positions vis-a-vis one another. Each should propose some
suitable reforms and should also conditionally promise to support
their implementation if the others will do so as well.* Such initiatives
would not only promote a more level global playing field. but would
also build mutual trust and cooperation, ensuring that the sucker
exemption would. in time, cease to apply.

Another appeal to the sucker exemption would claim that we may
uphold the extreme inequalities of the present world order because, if
the rich societies instituted a more level playing field. then many of
the presently poor societies. who are inclined unjustly to slant the
playing field in their favor and against us. would over time become
powerful enough to do so. This appeal also strikes me as implausible.
There are indeed many authoritarian and aggressive governments in
the less developed countries. But this fact is in large measure due to
our highly unjust world order. and thus cannot serve as its justifica-
tion. Relative poverty breeds corruptibility and corruption, which tend
to degrade or destroy democratic institutions in the poorer societies.
Absolute poverty and ignorance make it easy to manipulate people
into nationalist resentment. There is every reason to believe that. as
the rich countries begin to show genuine concern for world poverty
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and cooperate in its eradication. more benign and reasonable senti-
ments and political institutions would develop in the poorer countries.

In the last five paragraphs. I have tried to respond to two ways of
defending the refusal to impose the same outer bounds on the scope
of nationalist partiality which we unhesitatingly impose upon the scope
of other kinds of partiality. Perhaps these responses were too brief to
be convincing. Or perhaps there are better defenses of the asymmetry
than the two | have tried to rebut. None of this should detract from
the challenge to common nationalism I have laid down in this section.
In conducting our foreign policy. and especially in shaping the global
order regulating international politics and the world economy. we
have taken partiality to extremes that we would find intolerable in
any other context. Despite its grievous effects upon the global poor.
this exceptional tolerance for nationalist partiality is widely approved.
But how can this exception be justified?

5.2 Lofty nationalism: the justice-for-compatriots priority

I have suggested that the affluent in the developed countries may be
practicing a morally untenable nationalism by coercively upholding a
badly slanted global order in which the human rights of millions of
foreigners are unfulfilled. In response to this line of argument. it is
often asserted that we should forgo grand theorizing about global
justice until we have achieved justice at home. This response invokes
the second nationalist priority claim. Though rarely articulated. let
alone explicitly defended. this claim seems to express a prejudice that
1s widely held. as can be gauged from the fact that partictpants in
academic and popular discourse on justice overwhelmingly focus on
assessing the ground rules of their own society. while the moral assess-
ment of our global order is largely ignored.””

Such lofty nationalism may well be important in explaining why
the widespread common nationalism. which section 5.1 has criticized
as excessive. is so rarely challenged. Our moralists implicitly assume
that, even if extensive and severe misery were produced by a heavily
slanted global order that we help shape and uphold. such misery
would manifest a wrong suffered by foreigners and hence would be
of less urgency for us than wrongs suffered by compatriots. If this
diagnosis is correct, then the project of section 5.1 - showing how
common nationalism is limited in scope — cannot be fully effective
without the project of the present section: showing the limits of lofty
nationalism.
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As in the discussion of common nationalism. I leave aside the issue
of weight and thus do not ask how much greater wrongs sutfered by
foreigners must be than wrongs suffered by compatriots in order for
their eradication. at equal cost. to be equally urgent for us. Instead. |
focus on the issue of scope and argue that there are contexts in which
the priority asserted by lofty nationalism does not hold at all.

The examination of lofty nationalism. too. may begin from reflec-
tion on a piece of ordinary moral thinking. It is widely believed that
negative duties have greater weight than their positive counterparts. if
these even exist. Thus killing a person for the sake of some gain is
widely thought to be morally worse than failing. for the sake of a like
gain, to rescue him. And one is deemed negatively obligated not to
commit small thefts and yet not positively obligated to prevent such
even when doing so is safe and easy. The distinction between negative
and positive duties is complicated and has been drawn in various
ways. I try to draw it within the domain of interpersonal responsibili-
ties. so as to vindicate its moral significance. that is. the popular idea
that. given equal stakes for all involved. negative duties have greater
weight. | propose. then., to call negarive any duty to ensure that others
are not unduly harmed (or wronged) through one’s own conduct and
to call positive the remainder: any duty to benefit persons or to shield
moralized. because its application requires us to decide whether A’s
conduct /iarms P (relative to some morality-stipulated baseline) and.
if so. harms P unduly.

The importance in ordinary moral thinking of this distinction sug-
gests that our initial formulation of lofty nationalism requires some
refinement. When wrongs (including injustice) are produced by one-
self. then showing concern for such wrongs means trying to reduce
one’s undue harming of others (and perhaps also to mitigate undue
harms one can no longer prevent). When wrongs are produced by
third parties. then showing concern for such wrongs means trying to
benefit others by stopping these wrongs (or perhaps also by mitigating
their effects).

Once we rethink lofty nationalism to take account of this distinc-
tion. we find that the permissibility of giving priority to the near and
dear 1s quite dubious in the case of negative duties. This is so even
with family ties. Few would mind that. if I come upon a group of
children who have been hit by a speeding driver. I attend to my own
child first and foremost. even if I could do more toward reducing the
harm another child will have suffered. But this judgment changes if
we alter the case so that I am the reckless driver. In this case. it would
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seem wrong to give such priority to my own child. The priority for
compatriots fails even more clearly in analogous cases. when. for
instance. I have made conflicting commitments to a compatriot and
to a foreigner. Here 1t seems clear that. if the foreigner stands to lose
more from my breach of commitment. I should break my promise to
the compatriot. Or consider a runaway trolley case (popular among
philosophers) where you must choose between crashing the trolley
into a group of foreigners or into a somewhat smaller group of com-
patriots. Again it would seem that one should minimize the harm one
will cause others. irrespective of their nationality. And acting in this
way 1s not viewed as disloyal to one’s country and does not therefore
detract from national fellow feeling and shared solidarity.

Consider also comparative moral judgments. Is it morally worse
to beat up a compatriot than a foreigner?™ Is it morally worse to
defraud a poor family in one’s own country than an equally poor
family abroad? The much celebrated priority for compatriots does
not seem to have force in these cases.

The same point can be made about the conduct of governments. It
is no better. morally. for a government to jail without charge, or to
expropriate, a foreign visitor than one of its citizens. In fact. there are
various harms which it 1s worse for a government to impose upon
foreigners than upon compatriots. Goodin lists seven cases of this
sort, which are recognized in international law. In discussing these
cases. Goodin invokes a distinction between negative and positive
duties. stating that “special relationships have this curious tendency to
strengthen positive duties while weakening negative ones.”™" I do not
share the diagnosis of an inverse priority. which this sentence suggests
for negative duties. In my view. negative duties are not, and are not
thought to be. weakened by special relationships as such. Rather.
some of them can be partly waived through consent under conditions
of fuir reciprocity. Relevant harms, such as expropriation or conscrip-
tion. must be allocated pursuant to a procedure that is consented to
by those subject to it and this allocation must be fair so that (at least)
participation in the scheme is not irrational ex anre.”™ The citizens
of a soctety may then democratically authorize their government to
expropriate or conscript under specified conditions. Yet. through such
an authorization they may render only themselves, not foreigners.
liable to be harmed in these ways. This is how a government may
come to practice a kind of anti-nationalist priority that works against
compatriots. The moral situation 1s thus not quite the one Goodin’s
sentence suggests: it is not the case that special relationships imply
weakened negative duties. as can be illustrated by a special relationship
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that fails to satisty the two provisos. The implication goes only the
other way: weakened negative duties imply a special relationship — for
example. the special relationship of reciprocity and joint consent which
obtains when the two provisos are satisfied. The contra-positive of
this second conditional is: absence of a special relationship implies
that negative duties fully apply. This crucial point. which Goodin
rightly stresses. can explain why no society may render innocent for-
eigners liable to conscription or expropriation and why no government
may conscript or expropriate them: foreigners do not stand to gain
from such a scheme (reciprocity). Nor have they consented to it - we
would have a strange notion indeed of moral duties if we held that
those bound by them can weaken or eliminate these duties unilaterally.

This discussion shows that the thesis of lofty nationalism is plausible
only in regard to concern for third-party wrongdoing. It is certainly
permissible. and perhaps also morally desirable. for such concern to
be strongest for the near and dear and to fade outward through a
series of concentric circles. But the strength of an agent’s moral reason
not to harm another unduly does not vary with the potential victim’s
relational closeness to the agent. and. in particular, does not vary
with the potential victim’s status as a compatriot or foreigner. Com-
bining these findings with our starting point — the deeply entrenched
view that any moral duty not to wrong another person. or not to
harm him unduly, is much weightier than any corresponding duty to
protect him against like wrongs from other sources — we can conclude
that, holding fixed what is at stake for all parties, ordinary moral
thinking is committed to a hierarchy of moral reasons which has the
following form:

(1) Negative duties not to wrong (unduly harm) others:
(2a) Positive duties to protect one’s next of kin from wrongdoing.

(2n) Positive duties to protect one’'s compatriots from wrongdoing,
(2z) Positive duties to protect unrelated foreigners from wrongdoing.””

Acceptable lofty nationalism. as well, is then clearly limited in scope.
The task it is stressing — to protect our compatriots from injustice and
other wrongdoing - can distance us from undue harms foreigners
suffer only insofar as these harms are not our own doing. In this case.
our morality does indeed allow a priority for compatriots and. more
generally, a priority for the near and dear. It i1s morally more important
to stop injustices and other wrongs committed against our compatriots
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than to stop such injustices and wrongs committed against foreigners
by third parties: and. more generally. it is morally more important to
attend to the needs of our compatriots than to give like assistance to
foreigners. In the other case. however, when the undue harms foreigners
suffer are our own doing. foreigners and compatriots are on a par.
Injustices and other wrongs we commit against foreigners have the same
weight as like injustices and other wrongs we commit against compa-
triots (and we have more moral reason to stop either ot these than hke
injustices and other wrongs done to our compatriots by third parties).™™
In this way. the moral claims foreigners have on us constrain our pursuit
of justice at home. Honoring these constraints 1s morally required and
thus shows no disloyalty to our country and. so understood. does not
undermine shared feelings of allegiance and community.

Many think about the wrongs. including injustice. that foreigners
suffer in our world in terms of positive duty and thus put them at the
very bottom of their list. They think: “The extreme deprivation of so
many children abroad surely manifests an injustice to some extent,
and one I could help alleviate. But injustice and other wrongs are rife
in my own country and community as well, and I should give priority
to combating these. even if those abroad are considerably greater.™"”
This may be quite the right way to think when foreigners are suffering
home-grown wrongs and even when they are severely disadvantaged
in their dealings with us through no fault of ours. But it may not be
the right attitude when they are being harmed through a badly slanted
global order in whose continuous shaping and coercive imposition we
are materially involved. Such harms may engage not merely our vague
positive duty to help those badly off and worse off than ourselves. but
also our sharper and much weightier negative duty not to harm others
unduly, either single-handedly or in collaboration with others. And
this duty is no weaker toward foreigners than it is toward compatriots.

Whether or not we accept such a negative duty in regard to the
justice of our global order makes a momentous moral difference. 1f
we do not, we may place any injustice suffered by the global poor at
the bottom of our list (2z). If we do. we place some of it at the very
top (1). The amount of harm that might be effected by such an upgrade
is large. as hundreds of millions are aftected by. and some |8 million
die each year through, poverty and oppresston.

Given the importance of the issue, tt i1s strange that it 1s so eastly
taken for granted on all sides - even by those who have most force-
fully presented global poverty as a moral task*" -- that such poverty is
for us, First World citizens, a matter of positive duty. My main concern
here. once again. is to challenge those who hold this consensus belief
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to reflect upon i1t. But I also try. in what follows. to show how prob-
lematic this belief 1s.

One author who supports this consensus view i1s John Rawls -
amazingly with regard to not only international but also domestic
justice. Agreeing that it seems plausible to hold that. when the dis-
tinction is clear, negative duties have more weight than positive
ones.”™ " he explicitly classifies our natural duty of justice as posit-
ive.”"" This implies that the natural duty of justice (along with the
“positive  natural duties to mutual aid and to mutual respect) has less
weight than our “negative” natural duties (not to injure and not to
harm the innocent). Rawls defines the natural duty of justice as hav-
ing two aspects. He writes that it “requires us to support and to
comply with just institutions that exist and apply to us [and] to fur-
ther just arrangements not yet established.” "

As an alternative to Rawls’s two-aspect position. let us examine the
views that

(a) 1n some cases at least. just institutions that apply to oneself gen-
erate weighty negative duties of compliance:

(b) in some cases at least. significant and continuing participants in
an unjust institutional order have weighty negative duties to pro-
mote its reform and/or to protect its victims (while any corres-
ponding duties of non-participants would indeed be positive).

Since (b) is what matters most. [ defend (a) only in outline, merely to
show that Rawls’s position is problematic across the board. Suppose
we are born into a world m which a just institutional order is already
in place. And suppose we owe one another a merely posttive moral
duty to comply with this regime: non-compliance as such does not
count as harming others unduly. though it is good to comply as it is
good to help others. When positive duties to comply and to help
conflict. it would, then. seem to be at least permissible (perhaps desir-
able or even mandatory) to choose the course of conduct that, all
things considered. is better for others — for instance, to cheat on one’s
taxes in order to help someone in need whenever the gain to the
recipient(s) outweighs the loss, if any. to one’s fellow citizens.”"* This
is surely not the prevailing view. Morc importantly. this view also
undermines a major desideratum within Rawls’s theory: just institu-
tions cannot be srable. that is. cannot maintain themselves on the
basis of the moral motives of their participants. if these participants
see their duty to support and to comply with the institutions of their
society as on a par with beneficence or charity.”"
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The foregoing can show at most that our moral duty to comply
with just institutions is believed. like negative duties. to have more
weight than the standard positive duties.”'* and that this belief is
necessary for the possibility of a just social order based on moral
motives. But is the belief plausible? How can we show a person who
does not wish to consent to the just order we are maintaining that her
noncomphance would unduly harm others?

Kant's justification of perfect duties and of the imposition of coer-
cive legal institutions suggests a plausible line of argument.”'” His
basic idea is that persons are entitled to equal freedom and should
therefore constrain their freedom so that the freedom of each is con-
sistent with the equal freedom of all. Acting beyond this limit. one
invades the rightful freedom of others. thus violating a negative duty:
a person unduly harms others when the success of his conduct implies
that like conduct by others is constrained.

Since a consistent and equal distribution of freedom can be achieved
in various ways. we need shared institutions to avoid invading one
another’s freedom. And we have a negative duty to comply with such
existing institutions, whenever noncompliance can succeed only if like
noncompliance by others is constrained. Obtaining more resources
than one is entitled to under an existing just property scheme, or free-
riding on an existing institution like promising. harms others unduly.
because one’s success depends on others not being allowed. or not
allowing themselves, a like liberty.”"™ If this Kantian strategy can be
made to work. then central cases of noncomphance with just institu-
tions can plausibly be classified as violations of a negative duty. This
would defeat the view that the first part of Rawls’s natural duty of
justice can unequivocally be classified as positive.”"”

it 1s easier to defend (b). When undue harms are mandated or
authorized by a society’s social institutions (e.g. its laws) and when
state officials inflict these harms or protect and aid those who do.
then citizens who uphold these institutions through their political con-
sent and economic support contribute to the harms. The horrendous
harms inflicted by the Nazis. for instance. were not possible without
the economic contributions of many citizens through the tax system.
nor without the legitimacy that Nazi laws and officials derived from
the consent many citizens expressed by participating in legal and
political institutions, by attending rallies. by enlisting in the armed
forces. etc.™ By lending such support. these citizens. too. violated
their negative duty not to harm others unduly.”"'

It does not follow that one must stop contributing to the economy
of an unjust society — though it may come to that in extreme cases.
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One can often continue to contribute and yet avoid collaborating in
the undue harming of others by taking compensating action: by making
as much of an effort. aimed at protecting the victims of injustice or at
institutional reform. as would suffice to eradicate the harms. if others
followed suit.”

The reflection on the Nazi case suffices to establish the existential
claim in (b). But does it carry over to the case of unjust economic
institutions that are global in scope? Only if it does. can the vast evil
of global poverty engage our negative duty not to harm others unduly.
and thus command a place at the top. rather than the bottom. of our
priority list.

Here is a straightforward way of arguing that the conclusion carries
over: “Insofar as our global poor are worse off than the poorest under
some alternative feastble global economic order would be. the existing
global economic order is unjust. By imposing this order upon them,
we are therefore harming them unduly.” This easy argument invites
controversy on two points. First, it invokes a conception of justice
that i1s highly controversial. especially when applied to the world at
large. Presupposing that an economic order is just only if #o alternative
would engender less severe poverty. the easy argument assumes the
full burden of defending a globalized version of Rawls’s difference
principle.™ Second. since any social order requires a certain degree of
coercion (imposition) in its creation and maintenance, the easy argu-
ment also assumes that we have a negative duty not to help create and
not to collaborate (without making compensating efforts) in the main-
tenance of any social order that is less than perfectly just. But this
assumption is disputable as even imperfect social institutions may
render all their participants better off than anyone would be in their
absence.” How can one be harming others unduly by imposing upon
them imperfect economic institutions that raise all participants’ stand-
ard of living? (Compare: how can one be unduly harming an uncon-
scious accident victim merely by doing less than one could do by way
of improving her situation?)

The controversial assumptions of the easy argument are not
beyond defense. But we should first examine whether they are really
necessary. The attacks on the two assumptions suggest two ideas toward
a more widely acceptable argument. We should not overgeneralize
by dissolving our question — whether the extensive and severe global
poverty we face today engages our negative duty not to harm others
unduly into the much broader question whether uny avoidable degree
of global poverty does so. And we should try to avoid the controver-
sial appeal to relative harms. involving comparisons across alternative
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economic orders. by appealing instead to a more robust noninstitutional
baseline.

The latter idea points in the direction of a Lockean account of
economic justice. I indeed present the following argument as a recon-
struction of Locke’s account — though what matters. of course. 1s the
soundness of the argument. not that of my reading. Locke assumed
that. in a pre-institutional state of nature. persons have equal moral
claims on all natural resources. He specified this equal claim as the
freedom to take possession of any unowned land. water. minerals.
fruits. animals. etc.. subject to the so-called Lockean proviso that
each person’s unilateral appropriations in a state of nature must leave
~enough. and as good™ for others.”” Locke thought of this constraint
not as a posttive duty of kindness or beneficence. but as an enforce-
able negative duty strictly owed to others. And this makes sense. as
those who take more harm others by cutting into their fair shares. We
can put this point in terms of the Kantian idea I invoked before to
support a negative duty of compliance with just institutions: taking
while leaving enough and as good for others is compatible with their
freedom to do the same and thus does not harm them unduly. But
taking more than this can succeed only if others™ freedom to do so as
well 1s constrained. Quite apart from whether Locke or Kant would
have appreciated it. this affinity is welcome. because it shows that.
insofar as our duty of justice i1s a4 negative one. its two aspects -
compliance with. and promotion of. just institutions - can be grounded
in one fundamental moral principle.

There 1s a compelling reason against making the Lockean proviso
sacrosanct. For it may be possible for human beings to create and
uphold social institutions that both permit disproportional unilateral
appropriation and render all participants economically better off than
people would be in a state of nature. To accommodate this possibility.
Locke argues that human beings may create and enforce economic
institutions that permit disproportionate unilateral appropriation —
provided everyone rationally consents to (i.e. gains from) their intro-
duction. One might call this constraint on institutions the second-order
Lockean proviso. because it governs not changes in the property status
of resources (acquisitions and transfers). but changes in the rules that
govern changes in the property status of resources.™

Locke holds that creation of the institution of money. which he claims
happened “out of the bounds of society and without compact.”™’
suspends the Lockean proviso in a way that satisfies the second-order
proviso. He writes that “the Invention of Money. and the tacit Agree-
ment of Men to put a value on it. introduced (by Consent) larger
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Possessions. and a Right to them.”** And he goes to some length to
show that this invention, though it suspends the enough-and-as-good
constraint. does make everyone economically better off than anyone
would be in a state of nature — that "a King of a large fruitful terri-
tory [in the Americas] feeds, lodges. and 1s clad worse than a day
Laborer in England.™"

Locke’s reference to a king in a state of nature suggests that he
wants to define his baseline by reference to the best lives that can be
lived in a state of nature. But it might be said that a Lockean account
really supports a less restrictive baseline. because it could be rational
to consent to social institutions that make everyone merely better off
than persons in such a state of nature would be on average”"" Yet
Locke is clearly right to require that social institutions must lift each
participant. even the lowly day laborer. above the baseline. Merely
keeping the average above this baseline 1s not enough: a social order
cannot be justified to its present participants by appeal to the actual
or hypothetical consent of their ancestors.™ And if we tell slaves or
English day laborers or the present global poor that rhev could have
rationally agreed ¢x ante (in ignorance of their social position at birth)
to institutions under which some may be worse off than persons in a
state of nature. they can plausibly reply that this hypothetical consent
could not possibly have been theirs. since they never had a real chance
to occupy the better positions.”*

Locke’s reasoning thus leads to the demand that any social order
must not merely increase economic aggregates or the average stand-
ard of living. but must also distribute this gain so as to afford every-
one access to an economic position that is superior to what persons.
at least on average, would have in a Lockean state of nature. We are
harming others unduly if we impose upon them a social order under
which they do not have access to such a minimal economic position.
In this way. Locke’s reasoning can support some of the human rights
[ have proposed. in section 5.1. as minimum conditions on any insti-
tutional order.

To be sure. it is rather unclear how an appropriate state of nature
should be imagined and what human lives within it would then be
like. Locke assumes that most conveniences and all modern technolo-
gies would be lacking in such a state. which could thus sustain only a
much smaller human population. But he also assumes that these people
would have access to sufficient food. clean water. clothing. and shelter.
Despite huge economic progress in aggregate, a substantial fraction
of humankind are today deprived of such access. even while they are
also being forced to comply with existing economic institutions. to
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observe the property rights that others assert over all the wealth of
this world. On Locke’s account. they are clearly being harmed - and
unduly so: their extreme poverty is foreseeable, avoidable. and cannot
be justified by anything they have done (they certainly did not squander
their share. but were excluded from birth. if not from conception).
And even those who find Locke’s assumptions about the state of
nature too optimistic cannot with any confidence tell these poor people
that they are better off than people would be in a pre-institutional
state of nature and that we are therefore not harming them by imposing
on them this global economic order and the extreme and increasing
international economic inequality it engenders.

If all this were said in reference to national economic regimes, it
would provoke little opposition in the rich societies. Most of us reject
as unjust the economic institutions of Brazil. for instance.”™ and agree
that the wealthy elite of that country, by imposing these institutions
with the avoidable poverty they produce.”™ is unduly harming many
of them.™ But very few of us who accept these conclusions about
Brazil are willing to draw parallel conclusions about our global eco-
nomic order. which is much more inegalitarian even than Brazil's.”*
The discussion of lofty nationalism. too. concludes then with a prob-
lematic asymmetry of judgments. We accept a weighty negative duty
not to impose a national economic system that avoidably engenders
extreme poverty. Yet, we fuil to accept a like negative duty with respect
to the global economic system that we impose. shape. and dominate.
This failure is surely convenient. If we accepted such a negative duty.
global poverty would fall outside the scope of lofty nationalism and
its eradication would move to the top of our moral priority list. But
convenience alone does not explain why we find it so very easy to
think of global poverty in terms of positive duty.

5.3 Explanatory nationalism: the deep
significance of national borders

This ease can be explained. I believe. by our “nationalist™ way of
looking at the world as a plurality of interacting national systems
and. more specifically. at the world economy as a plurality of national
economies that interact through trade, loans, and foreign investment.
This view permeates the way economists and the financial media tend
to analyze global poverty. They present it as a set of national phe-
nomena explainable mainly by bad domestic policies and institutions
that stifle. or fail to stimulate. national economic growth and engender
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national economic injustice. It is difficult to design policies and insti-
tutions that promote both growth and economic justice (and the
experts differ on how this should best be done). but some countries
have succeeded rather well. and so could the others. if only they had
better economic institutions and pursued better economic policies. If
the governments of presently poor countries had done better in these
regards. there would now be much less poverty in the world: and. if
such governments were to do better from now on. severe poverty
would gradually disappear.

This dominant view is quite true on the whole. But it is also totally
one-sided. For it holds fixed. and thereby entirely ignores. the economic
and geopolitical context in which the national economies and govern-
ments of the poorer countries are placed. The modern state. after all.
is itself an institution. The land surface of our planet is divided into a
number of clearly demarcated and nonoverlapping national territories.
Human beings are matched up with these territories, so that (at least
for the most part) each person belongs to exactly one territory. Any
person or group effectively controlling a preponderant share of the
means of coercion within such a territory is recognized as the legitimate
government of both the territory and the persons belonging to it. It
is entitled to rule “its” people through laws, orders. and officials, to
adjudicate conflicts among them, and also to exercise ultimate control
over all resources within the territory (“eminent domain™). It is also
entitled to represent these persons against the rest of the world: to
bind them vis-a-vis outsiders through treaties and contracts, to regulate
their relations with outsiders, to declare war in their name, to repres-
ent them through diplomats and emissaries, and to control outsiders’
access to the country’s territory. In this second role, a government is
considered continuous with its predecessors and successors: bound
by the undertakings of the former. and capable of binding the latter
through its own undertakings.

This global context is of crucial importance for explaining the
incidence of unfulfilled human rights and the persistence and severity
of world poverty. Explanations by reference solely to national factors
and international differences leave important questions open. They
leave open why national factors (institutions. officials, policies, culture,
climate. natural environment, level of technical and economic devel-
opment) have these effects rather than others. It i1s quite possible that.
in the context of a different global order, the same national factors.
or the same international differences. would have quite a different
impact on human living conditions.**’” Such explanations also leave
open why national factors are the way they are in the first place.
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Global factors significantly affect national policies and institutions,
especially in the poorer and weaker countries. It is quite possible that,
in a different global environment. national factors that tend to gen-
erate poverty, or tend to undermine the fulfillment of human rights
more generally, would occur much less frequently or not at all.>*

Such questions are not especially subtle. and economists are well
aware of them in other contexts. They recognize the explanatory
importance of global institutional factors, for example, when they try
to assess the effects of alternative global trading regimes (Bretton
Woods, WTO, etc.) on trade flows and global economic growth. Why
are there no systematic attempts to analyze the effects of alternative
global institutions on the incidence of poverty? I will not speculate.
But it is possible, at least, that the popularity of explanatory national-
ism 1s related to how it distorts our ordinary moral analysis of world
poverty.

Explanatory nationalism sends a message that has become deeply
entrenched in common sense. It makes us look at poverty and oppres-
sion as problems whose root causes and possible solutions are domes-
tic to the foreign countries in which they occur. To be sure, we deplore
the misery abroad and recognize a positive moral duty to help out with
aid and advice. When poverty is due to natural causes. we demand
that “there should be certain provisions for mutual assistance between
peoples in times of famine and drought and. were it feasible, as it
should be. provisions for ensuring that in all reasonably developed
liberal societies people’s basic needs are met.”** Insofar as “the great
social evils in poorer societies are likely to be oppressive government
and corrupt elites,”**" we may be able to help by exerting some pressure
on the rulers — perhaps through loans, trade, or diplomacy. But, since
we see no causal link between global factors and the incidence of
oppression. corruption, and poverty, we do not even ask whether
those who shape global institutions and, more generally, the global
context in which the poorer countries are placed have a negative moral
responsibility for world poverty.

Some quick reflections may show the importance of such causal
links. A large portion of the huge quantities of natural resources we
consume is imported, much of it from repressive, undemocratic coun-
tries. We deplore this lack of democracy and wonder what we might
do to help. But, as good explanatory nationalists. we see no connec-
tion between the international transaction and the domestic tyranny.
The former involves us. but 1s a fair exchange at market prices; the
latter is unjust, but we, not being party to it. bear no responsibility for
its injustice. Once we structure our world view in this way, it becomes
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very hard to ask the right questions. What entitles a small global elite
— the citizens of the rich countries «nd the holders of political and
economic power in the resource-rich developing countries — to enforce
a global property scheme under which we may claim the world’s natural
resources for ourselves and can distribute these among ourselves on
mutually agreeable terms? How. for instance. can our ever so free and
fair agreements with tyrants give us property rights in crude oil. thereby
dispossessing the local population and the rest of humankind? How
can there be a moral difference between paying the Saudi clan or
General Sani Abacha - the Nigerian strongman who kept the winner
of the annulled 1993 election 1n jail and has executed numerous politi-
cal opponents — and stealing the oil outright? In fact. paying Abacha
inflicted a second undue harm upon the poverty-stricken Nigerian
population: not only is the oil taken away for our consumption (and
much environmental damage done) without their consent. but their
tyrant is also propped up with tunds he can spend on arms and soldiers
to cement his rule (cf. n. 173). What is more. we are offering a prize to
every would-be autocrat or junta anywhere. Whoever can gain effect-
tve power by whatever means will have the legal power to incur debts
in the country’s name and to confer internationally valid ownership
rights in the country’s resources. And having done all this. we lavish
condescending pity on impoverished populations for their notorious
“failure to govern themselves democratically™

As ordinary citizens of the rich countries. we are deeply implicated
in these harms. We authorize our firms to acquire natural resources
from tyrants and we protect their property rights in resources so
acquired. We purchase what our firms produce out of such resources
and thereby encourage them to act as authorized. In these ways we
recognize the authority of tyrants to sell the natural resources of the
countries they rule. We also authorize and encourage other firms of
ours to sell to the tyrants what they need to stay in power — from
aircraft and arms to surveillance and torture equipment.™*! We might
instead work out an international treaty declaring that rulers who
hold power contrary to their country’s constitution and without demo-
cratic legitimation cannot sell their country’s resources abroad nor
borrow in its name. Such a treaty would not merely end our compli-
city. It would also dramatically reduce the rewards and hence the
frequency of coups d'état and dictatorship in the poor countries.™

Once we think about present human misery in global terms, other
reforms come readily to mind - for example, a treaty by which states
would commit themselves to outlaw bribes paid by their firms to
foreign officials. Such a reform would evidently render officials in poor
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countries more responsive to domestic interests. By greatly reducing
a now customary “perk” of official positions. it would also alter the
pool of office-seekers toward more public-spirited candidates.™

That these global factors really have an important influence is indic-
ated by the fact that resource-rich developing countries tend to have
slower economic growth. The factors we examined can explain this.
The fact that the de facto ruler of a resource-rich developing country
can sell these resources. or use them as loan collateral. provides strong
incentives to gain power in such a country. by whatever means. And.
since the officials of such countries have resources to sell and money
to spend. it is also more lucrative to corrupt them than their resource-
poor peers. For these reasons. ample resources can become an obstacle
to growth. because they foster coups. oppression. and corruption (as
Nigerta illustrates). That they have this effect is, however. due to the
global factors I have mentioned.”*

Explanatory nationalism traces present human misery to bad
national policies and institutions in the poor countries. I have given
one response: these national policies and institutions are indeed often
quite bad: but the fact that they are can be traced to global policies
and institutions. It is worth showing briefly how global factors would
be of great explanatory importance even if the national policies and
institutions of poor countries were optimal.

Many governments of poor countries face an acute shortage of
investment capital for providing education. safe drinking water. sewers.
electricity, road. rail. and communication links, etc.. which could boost
economic development. To raise revenues, such governments may well
decide. as some economists are urging them to do, to provide tax
incentives for foreign investment in the construction of sweatshops or
sex tourism resorts. To be sure. work in a Central American maquilu
or an Asian brothel is badly paid and quite unpleasant. But, as things
stand. many poor persons and their families depend on such work for
their livelihood. Encouraging such investment may then truly be part
of the best development strategy for many of the poorer countries.
But this 1s so only because and insofar as these countries and regions
lack other sources of investment capital and the power to mandate
minimum working conditions on their own soil. Many of them cannot
generate domestic investment capital because they struggle under a
mountain of foretgn debt accumulated by previous dictators and milit-
ary rulers and must service these debts on pain of being shut out of the
international financial markets. And. given their dependence on foreign
investment capital. they cannot mandate minimally decent working
conditions. because foreign firms can easily shift their investments
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elsewhere. Global institutional reforms could solve these problems
through international law or treaties: by creating a source of invest-
ment capital to foster economic development in the poorest regions.**
and by creating global minimum standards for working conditions.

I conclude that explanatory nationalism and the moral world view
based on it do not fit the real world. Global factors are all-important
for explaining present human misery. in four main ways. Such factors
crucially affect what sorts of persons shape national policy in the
poor countries. what incentives these persons face. what options they
have. and what impact the implementation of any of their options
would have on domestic poverty and human-rights fulfillment. Cur-
rent policies of the rich countries and the global order they impose
greatly contribute to poverty and unfulfilled human rights in the
poor countries and thereby inflict severe undue harms on many.
These harms could be dramatically reduced through even relatively
minor international reforms.

5.4 Conclusion

I have argued that — acceptable common and lofty nationalism not-
withstanding — much of the massive poverty and oppression in the
poorer countries engages our negative duty to avoid harming others
unduly. Standard defenses that challenge the adverb “unduly” have
hittle chance of success: the global poor have done nothing to deserve
their position — in fact. most of them are children. Politicians and the
more affluent citizens of the rich countries know at least in broad
outlines what living conditions are imposed upon the global poor.
and we also know. or at least should know and can easily find out,
how our national laws and policies affect these conditions either
directly or through global institutions. We can then try to initiate
appropriate changes in national policies or global institutions — for
example. by publicizing their nature and effects and by developing
feasible paths of reform. We can also take compensating action through
volunteer work or contributions to effective relief organizations
(such as the World Food Program, UNICEF. Oxfam. Médecins sans
Frontieres. or Amnesty International) that help protect the victims of
current policies and institutions.”® By continuing to support the cur-
rent global order and the national policies that shape and sustain it
without taking compensating action toward institutional reform or
shielding its victims. we share a negative responsibility for the undue
harms they foreseeably produce.
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Some will wonder how we can possibly be collaborating in the
starvation of millions. if we have never chosen to do any such thing
and our lives feel perfectly fine, morally. from the inside. Many Nazi
sympathizers wondered likewise. They, too, had never chosen to sup-
port war and genocide. but had merely continued to do their jobs, to
follow orders. perhaps to attend rallies. Yet. by acting in these ways.
they did contribute to the massacres. Given what they knew about the
ongoing war and genocide and their own causal roles. they ought to
have thought, and chosen. and then acted differently.”*” Or so we now
tend to believe. And if this is how we think about most Germans in
the early 1940s, then this 1s how we must surely think about ourselves,
seeing that we enjoy so much more freedom to inform ourselves and
to act politically.

The point of this parallel is not to raise issues of blame or guilt.
which 1 am leaving aside throughout. nor to liken our conduct to that
of Nazi sympathizers. The common point is thoughtlessness. Poverty
so extensive and severe as to cause 18 million deaths a year requires a
reflective moral response from each and every one of us. It requires
that we morally situate ourselves in respect to it and choose how to
act or fail to act in the face of it. That the academic justice industry
has. by and large. ignored this phenomenon is a stunning failure™ —
which I have tried to explain by reference to the deeply ingrained
lofty nationalism of these moralists as reinforced in turn by the ex-
planatory nationalism propagated by their more hard-nosed econom-
ist colleagues.

If we do stop to think and if we do conclude that we have been
involved in the undue harming of the global poor, some misguided
communitarians and patriots will say that it 1s magnificent and valu-
able to love and to benefit one’s own country and compatriots even if
doing so means death to myriad outsiders. But we do not face this
kind of choice. Our countries can flourish quite well without depriv-
ing the global poor. And our national solidarity and fellow feeling
can thrive lavishly even without our readiness to deprive them — just
as your loving bond with your children can thrive fully even without
your willingness to kill to get them all the latest toys. We can honor
our negative duties and still build the most splendid republic that
lofty nationalists, communitarians, and patriots might ever desire.
Whether we can build such a republic while the dying continues is at
least doubtful.
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Achieving Democracy

6.0 Introduction

Democracy means that political power 1s authorized and controlled
by the people over whom it is exercised. and this in such a way as
to give these persons roughly equal political influence. Democracy
involves voting — on political issues or on candidates for political
offices — in accordance with the general idea of one-person-one-vote.
But genuine democracy involves a lot more besides. Votes must fea-
ture alternatives that give voters a genuine choice. People must have a
way of influencing the agenda (political issues and options) or the list
of candidates. Voters must be shielded from pressure and retaliation
by government officials and private citizens alike: they must, more
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gratefully acknowledge support through a grant {rom the Research and Writing Ini-
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generally, be safe from extreme economic need and from arbitrary
physical violence and psychological duress. any of which might make
them excessively dependent on others. Voters must be free to assemble
and discuss. and free also to inform themselves. which presupposes
freedom of the press and of the other mass media. Political power
must be exercised pursuant to standing. public rules so that the conse-
quences of electoral results on political decisions can be assessed and
at least roughly predicted by voters. Last but not least. democracy
requires certain dispositions and conduct on the part of citizens: a
readiness to accept majority decisions and a commitment to exercise
their responsibilities as voters by informing themselves about candid-
ates and political issues and by going to the polls.*"

Democratic government might take many institutional forms that
are consistent with these core requirements. Some of these are instan-
tiated in present or historical democratic states. These actual political
systems fall short of being fully democratic in some respects — demo-
cracy is a scalar predicate. as political systems can be more or less
democratic in multiple dimensions. A rough and vague distinction
can nonetheless be drawn between broadly democratic states and the
rest. which I blandly label “authoritarian.™

Many countries have become democratic. or more democratic. in
recent years. Most of these new democracies seem weak and fragile.
and the trend may not last. Still. the phenomenon has been remark-
able enough to spawn a burgeoning literature — composed mostly in
the rich and well-established democracies - offering political analysis
and advice to newly democratic states.”™ My essay fits this “transition-
to-democracy” genre. but its analysis pays far more attention than is
commonly done to the global context within which national demo-
cratic regimes succeed or fail, and the advice I offer fledgling demo-
cracies consequently has a strong foreign-policy component. In the
former respect, my chapter is continuous with another body of work
which argues that the global order maintained by the rich democra-
cies and their foreign policies is a significant contributor to the lack of
democracy elsewhere.”*' [ am sympathetic to such work in that I share
its goal of global institutional reform toward achieving a more demo-
cratic global order.” Still, this chapter is not focused on the critique
or reform of the rich democracies or of the global order they impose.
Rather. its focus is on what the political leaders of a fledgling demo-
cracy can and should do - orher than repeating justified yet ineffective
demands upon the rich democracies. For dramatic effect. I use “we”
and “us” in reference to such political leaders of a fledgling democracy:
but | am in fact a German citizen living in Manhattan. If this chapter
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1s worth reading nonetheless. it is because of how its analysis and advice
differ from the mainstream.

6.1 The structure of the problem faced
by fledgling democracies

Let us imagine ourselves in a typical transition-to-democracy scenario.
We are associated with a fledgling democratic government newly
installed or restored after a period of undemocratic and repressive
rule. We must work to establish the essentials of democratic govern-
ment. of course. including civil and political rights and the rule
of law: but we must also come to terms with the enemies of demo-
cracy and in particular with the former authoritarian rulers and their
supporters. The transition-to-democracy literature focuses on these
two tasks and. often. on more specific questions about how a fledgling
democracy ought to cope with the legacy of an authoritarian past.
To what extent should we recognize as valid economic transactions
and administrative policies executed pursuant to the laws of the
authoritarian predecessor regime? To what extent should we expose
and punish the crimes of former rulers and their supporters? And
what measures should we take to compensate surviving victims of
the preceding regime. to recognize their suffering and to restore their
dignity?-*

These questions are about coping with the past. and backward-
looking considerations bear on them - for instance. considerations
concerning compensatory and retributive justice. And yet. intelligent
answers to these questions must also take the future into account. Of
the many future-oriented considerations that may come into play. let
us concentrate on the most weighty: those that concern the impact of
our conduct (that of the new democratic government) on the pros-
pects for democracy. These specific considerations may be grouped
under three distinct headings.

The first and most obvious set of such considerations concerns the
immediate resistance or support generated by particular policies we
might pursue. Prominent here are dangers that may emanate from
remnants of the authoritarian predecessor regime. These dangers
may be negligible when this prior regime is thoroughly destroyed and
discredited. as in the cases of Nazi Germany. South Africa, and some
of the communist regimes in eastern Europe. But these dangers have
been quite serious in other cases. as when military juntas have turned
over power to civiians and returned to their barracks. notably in
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Latin America and also recently in Nigeria. In such situations. any
attempt to expose and punish abuses that officers committed during
the period of military rule is fraught with the danger of provoking
elements of the military to rebel and even to seize power once again.
Yet. on the other hand. we may face possible resistance also from the
victims of the predecessor regime. They may be strongly opposed
to leaving prior abuses unpunished. and their opposition. too. may
endanger the new democratic order.

A second. somewhat less obvious set of future-oriented considera-
tions concerns the incentive effects produced by our decisions under-
stood as inaugurating or continuing a standing practice. For example.
by making no attempt to expose and punish the former authoritarian
rulers, we may send a signal to potential predators that any future
undemocratic acquisition and exercise of governmental power will
run no serious risk of punishment. This signal may encourage. or
insufficiently discourage. coup attempts and may thereby undermine
the stability of our and of future democratic governments. Yet, on the
other hand. by displaying a disposition severely to punish former such
rulers who have ceded power without an all-out fight. we may encour-
age future authoritarian rulers desperately to cling to power by any
means. including extreme ruthlessness and violence.”™ This second
set of considerations is broader and more principled than the first.
Attending to the effects our conduct has through the dispositions
it displays. these considerations expand our perspective beyond the
present democratic period to all other democratic periods into the
indefinite future.

The third set of future-oriented considerations expands the per-
spective once again - in spatial rather than temporal dimensions.
When predators assess the risks and rewards of their undemocratic
acquisition or exercise of governmental power or weigh the costs and
benefits of stepping down. they are mindful not only of the (possibly
quite sparse) evidence about how previous authoritarian rulers in their
own country have fared. They are likely also to take account of the
fate of authoritarian rulers in other. similarly situated countries. The
way we deal with our former repressive rulers thus also sends a signal
abroad and will therefore. by influencing the calculations of actual
and potential authoritarian rulers there. affect the prospects for demo-
cracy in other countries. An example of this recently played out in
South Korea. which has been criticized for treating its former milit-
ary rulers too harshly. The critics protest that such severe treatment
will make 1t harder to get other authoritarian rulers — those in Burma
and Cambodia. for example - to step down.
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Now one may think that a fledgling democratic government should
focus exclusively on entrenching democracy at home and thus should
pay no attention to how its decisions aftect the prospects for demo-
cracy elsewhere. But there are two reasons for paying attention to the
third set of future-oriented considerations. First. giving no weight to
how our decisions aftect the prospects for democracy elsewhere is
myopic in that the prospects for democracy in our country are likely
to be affected by whether other countries are democratic or not. Thus.
the more of Latin America i1s governed democratically. the more stable
any one of its democracies is likely to be. Second. exclusive concen-
tration on the aim of entrenching democracy at home is likely to be
collectively self-defeating. Each fledgling democratic government is
likely to be less successful with regard to this aim than it would be if
all of these democratic governments also gave some weight to the
entrenchment of democracy elsewhere. ™

The distinction of these three sets of considerations bearing on
the prospects for democracy may become clearer by showing how it
exemplifies a general point about strategic rationality. which can also
be illustrated in more familiar small-scale contexts. How should you
behave when you are blackmailed for ransom by a kidnapper? The
first set of considerations suggests that you should deal with the
kidnapper so as to maximize the prospects for the safe return of your
child. The second set of considerations suggests that you should also
think about the signal that your conduct in this case (illustrating how
you are disposed to act) sends to persons who may be ready to black-
mail you similarly in the future. Your willingness to meet extravagant
demands for the safe return of your child could make your children
favorite kidnap targets. The third set of considerations suggests. in
addition. that your conduct in this case may also affect the kidnap
risk to which children other than your own are exposed. Your willing-
ness to meet extravagant demands may attract more people to a career
in the kidnapping business.

A general way of stating how the future-oriented considerations in
the second and third sets are broader than those in the first is this:
actors who optimize locally. at each decision point. may not succeed
in optimizing globally. over time. This is so because such actors influ-
ence how the world goes not merely through their conduct (which, we
assume, is optimal), but also through their disposition to optimize
which, if known, may well encourage harmful or unhelpful conduct
by others. Suppose some generals know that, if they seize and hold
power by force and then lose it again sometime later, they will be
dealt with in whatever way optimizes the prospects for democracy.
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and suppose they predict that our optimal response to this eventuality
would then be to let them go unpunished. Our known disposition of
“local”™ democratic optimization would then encourage such generals
to take power undemocratically. or would at least fail to discourage
them from doing so. (The same disposition may also encourage them
to use their power. while they have it. to change the situation so as to
make 1t less opportune for us to punish them later.) A disposition on
our part flexibly to do what is best for democracy in our country may
well. then. not be best for democracy in our country — just as yvour
disposition always flexibly to do what is best for your children’s safety
may not be best for your children’s safety.

Juxtaposing these two topics (rational response to potential kid-
nappings and to potential coups détat) does not merely help clarify
the relevant threefold distinction. It also highlights the importance of
the second and third sets of considerations. That getting your children
to stop screaming by giving them a piece of candy will tend to cause
them to scream more often in order to receive more candy - this
thought is almost too obvious for words. That meeting the demands
of kidnappers and hijackers will tend to increase the incidence of
kidnappings and hijackings — this thought, too. is rarely missed. But the
thought that reconciliation with. and amnesty for. former authoritarian
rulers will tend to encourage the undemocratic acquisition and repres-
sive exercise of political power - this thought is often missed in more
journalistic contributions to the transition-to-democracy literature.

While it is clear that we should pay attention to the second and
third sets of considerations. it is much less clear how these considera-
tions should affect our policies. The only straightforward case is that
where the former authoritarian rulers have clung to power with violence
and ruthlessness as long as they could and were thoroughly defeated.
In cases of this sort, all considerations point toward severe punishment.
The authoritarian rulers were, despite their best efforts, defeated. and
thus pose no serious threat to the present democratic order (first set
of considerations). They displayed behavior that should be severely
discouraged for the future. And they displayed no behavior — such as
stepping down gracefully — that we have reason to encourage. In such
cases, we should. then. aim at a quite severe punishment — while also
spreading the word, perhaps, that thts punishment would have been less
severe if they had agreed to relinquish power without all the bloodshed.

Apart from this straightforward case. there are no easy answers. It
all depends on how one estimates the vartous incentive effects and
probabilities — and on whether and how one discounts the future and
discounts transnational externalities. The resulting uncertainty is good
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news for many politicians who can defend whatever response they
like as being driven by a sincere and sophisticated concern for the
prospects of democracy. It 1s good news also for the pundits in
academia and the media. who can go on rehearsing the old arguments
without risk of ever being refuted. But it is bad news for the prospects
of democracy: the more uncertan it i1s what a commitment to demo-
cracy demands. the less agreement there will be among those who.
sincerely or not. profess such a commitment.

6.2 Reducing the expected rewards of coups d’état

My attempt to break new ground takes the just-developed framework
of future-oriented considerations beyond issues of coping with the
past. Our fledgling democratic government has some power to shape
the incentives that in turn will influence conduct on which the future
survival and stability of democratic institutions depend. So my gen-
eral question is: beyond coping well with the past. what ¢/se can a
fledgling democratic government do to entrench democracy and, in
particular, to discourage the undemocratic acquisition and exercise
of power for the future?

My response focuses not so much on measures that make a coup
d’état more difficult as on measures that render even a successful coup
less lucrative. In some respects such measures are analogous to those
employed by business corporations to discourage hostile takeover bids.
But there is an important disanalogy between the two cases. Those
who seek to take over a corporation can ordinarily do this only in
accordance with its existing charter and bylaws, which they can change
only after a successful takeover. Those who seek to take over a country.
by contrast, can do so by force and,. if successful. can then undo many
of the measures we may have put in place to discourage their takeover.

This disanalogy may seem to show that there is no interesting par-
allel at all. But 1 don’t think that this is so. The reason why those who
want to take over a corporation must abide by its present rules is that
these rules are backed by the coercive apparatus of a more comprehen-
sive social system. If gangsters succeed in seizing control of Microsoft
headquarters. Bill Gates can simply call the police and have them
evicted. In fact. the police are known to be preauthorized and disposed
to do this, which in turn discourages gangsters from making any such
attempt in the first place. Measures to deter takeovers must. then.
involve some mechanism that survives a successful takeover and con-
tinues to reduce the payoff that the predators reap from their success.
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Modeled on my Microsoft example. the simplest way of transfer-
ring this deterrence idea to the case of countries i1s to create some
international analogue to the police. which a fledgling democratic
government could preauthorize to intervene in the event that it is
overthrown by a predator. Unsurprisingly. leading American political
scientists have volunteered the US for this noble role. They have
proposed treaties through which small countries — notably those in
the Caribbean - would preauthorize military interventions against
themselves in the event that a future government significantly viol-
ates democratic principles (Tom Farer) or human rights (Stanley
Hoffmann).”* The point of such treaty preauthorizations would be to
facilitate outside interventions in defense of democracy and thereby
to deter coup attempts. thus making less frequent the occasions that
trigger the preauthorization. Preauthorizing a military intervention
against one’s own country is. then. akin to the business world’s poison
pills and golden parachutes in this respect. Their point is that pred-
ators should be less likely to strike as the expected payoff associated
with victory is reduced.

The proposal by Farer and Hoffmann is not likely to be widely
adopted. The main reason is that many democrats in the developing
countries, and in Latin America especially. are suspicious of US for-
eign policy and US military interventions. which historically have
often supported the enemies of democracy rather than its friends. It
is unlikely. then. that fledgling democratic governments would find
the US a sufficiently reliable guarantor of their democratic institu-
tions or would be able to convince their peoples of the wisdom of
preauthorizing military interventions by the US. Still, preauthorized
military interventions by the UN or under the auspices of regional
bodies like the Organization of American States may be a different
matter. especially if the preauthorizing government itself had signific-
ant influence on specifying the conditions under which the authority
to intervene would become effective and on composing the agency
that would decide whether these conditions are met.

6.3 Undermining the borrowing privilege
of authoritarian predators

There are other. better ways of affecting the dispositions of foreign
states in ways that would, without violence, reduce the rewards of.
and would thereby tend to discourage. an undemocratic takeover.
One such measure is a constitutional amendment requiring that debts
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incurred by future unconstitutional governments - by rulers who will
acquire or exercise power in violation of our democratic constitution
-- must not be serviced at public expense. The 1dea behind this amend-
ment is to bring it about that successful predators will be able to
borrow less. and this at higher interest rates. If it can achieve this
purpose. the amendment would stabilize our fledgling democratic order
by reducing the payoff associated with a successful coup d'état and
thereby weakening the incentives for attempting such a coup in the
first place.

Now it is true that predators can. after a successful coup. simply
declare the amendment suspended — or the whole constitution. for
that matter. However. should they eventually lose power. their suc-
cessor government can nonetheless refuse repayment ot their debts on
the grounds that the coup was illegal. that the constitution was never
rightfully suspended. and that creditors had fair notice that the people
of our country were not assuming responsibility for any debts incurred
by their authoritarian rulers.

Could our constitutional amendment enable such a successor
government to fend off demands by foreign creditors that it service
the debts incurred by its unconstitutional predecessor? To be sure.
governments of the rich democracies - with the help of international
financial institutions they control — have often supported their banks
by bringing severe pressure to bear on fledgling democratic govern-
ments to repay the debts of their authoritarian predecessors. But if
the constitutional amendment were in place, governments of the rich
democracies would find it far more embarrassing to give such support
to their banks. which would therefore no longer be able to count on
such help from their governments.

Imagine the following scenario. Phase One: the Brazilian people,
through their clected representatives. ask foreign banks not to lend
money o future unconstitutional rulers of themselves and also
constitutionally bind any future government of theirs not to repay
such debts. Phase Two: a military junta takes power in Brazil by
force, suspends the constitution. and receives large loans from Citibank.
Phase Three: Brazil's constitution is restored. and the new democratic
government refuses to service the debts to Citibank. Citibank com-
plains to the US government. Would the US., under such circum-
stances. exert pressure on the new Brazilian government to assume
responsibility for the junta’s debt. for example by threatening other-
wise to shut Brazil out of the international financial system?

Serious public-relations problems. both at home and abroad.
could arise from cxerting such pressure. and governments of the rich
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democracies may therefore find it prudent to refrain. It could not be
taken for granted. at least. that they would intercede on behalf of
their banks. By creating uncertainty about the outcome in Phase Three.
our constitutional amendment would thus increase the risks associ-
ated with lending to authoritarian predators in Phase Two. In light of
these greater risks. banks in Phase Two would make less money avail-
able to our unconstitutional successors, and this on less favorable
terms. This foreseeable fact of reduced access to credit. in turn. would
weaken the incentives of potential authoritarian predators in Phase
One to attempt a coup 1n the first place. The proposed constitutional
amendment thus stabilizes our democratic order by reducing the
expected rewards of overthrowing it.

The key idea of the proposed constitutional amendment is that it
should reduce the ability of any future authoritanan governments.
but not that of democratic governments. to borrow abroad. Three
important problems must be solved in order to achieve these intended
asymmetric effects.

6.3.1 The criterial problem

While the loss of constitutionally democratic government is quite
obvious in some cases (e.g2. when there is a military coup). other cases
are more doubtful and thus subject to controversies, real or contrived.
Such more difficult cases may, for instance. involve allegations that
some government has engaged in massive electoral fraud. has unrea-
sonably postponed elections, has placed excessive limits on opposition
activities. or has greatly exceeded its constitutional powers in other
ways. Such allegations can be presented to the domestic judiciary. of
course. for internal resolution. But the opponents of the government
may allege that this domestic judiciary has lost its integrity and inde-
pendence, that deciding judges have been corrupted. intimidated. dis-
missed. or killed by the government or its supporters. The prospect of
such hard cases. in which it is doubtful or controversial whether a
particular government does or does not count as legitimate under our
constitutional amendment. disturbs its intended asymmetric effects.
Banks will be reluctant to lend to any government of a country that
adopts the proposed amendment because they will worry that repay-
ment may be — reasonably or unreasonably - refused in the future on
the ground that the government receiving the loan was not legitimate
under the terms of the amendment.

To avoid such ambiguities and doubts. a fledgling democracy should
officially, preferably within the text of the amendment itself. empower
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some external agency to settle such controversies quickly and author-
itatively in the manner of a court. This agency should not be another
government, or group of governments. as such judgments by govern-
ments would often be. and even more often be suspected or accused
of being. influenced by self-serving political concerns or by political
pressures and incentives.”” More suitable would be an international
panel. composed of reputable. independent jurists living abroad who
understand our constitution and political system well enough to judge
whether some particular group’s acquisition and exercise of political
power is or is not constitutionally legitimate.

If several fledgling democracies pass variants of the proposed con-
stitutional amendment. they can initiate the creation of a standing
Democracy panel under the auspices of the UN. This Panel should
have at its disposal sufficient personnel to monitor elections and other
pertinent developments in the participating countries in order to be
able to decide quickly whether any of them is governed in violation
of the constitutional rules it had democratically imposed upon itself.
The prospect of quick and authoritative decisions of this kind would
strengthen the amendment’s deterrent effect on potential authoritarian
predators and their potential lenders.”™ Yet. the panel’s existence would
also safeguard the ability of democratic governments to borrow abroad.
as each participating country assumes full responsibility for debts
incurred by any of its governments in power that has not been declared
unconstitutional by the Democracy Panel.

As its name suggests, the Democracy Panel should monitor only
countries with broadly democratic constitutions. It should not. for
instance, support the entrenchment of authoritarianism by agreeing
to monitor a constitutional amendment that forbids governments to
repay the loans of future governments that rule in violation of an
existing undemocratic constitution. The Democracy Panel requires.
then. not merely diverse specific criteria for the constitutional legitimacy
of governments of the various countries it agrees to monitor, but
must also have one general criterton for deciding whether a country
that 1s. or requests to be. monitored (still) has a broadlyv democratic
constitution. This single general criterion can be formulated by the
governments setting up the Democracy Panel. Its application. how-
ever. should be left entirely to the jurists on the panel. By assigning
to themselves the task of judging one another’'s democratic creden-
tials. the governments of participating countries would expose them-
selves to severe political pressures (as when a superpower is eager to
have a “friendly” client government officially recognized as “broadly
democratic™). as well as to suspicions and accusations of having been
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influenced by inappropriate political motives and pressures. Of course,
participating governments may find it necessary to modify the general
criterion later on. and so should agree from the start on a procedure
for revising it. However. they should also agree to a significant time
lag between the adoption of a revision and its entering into force.
Under no circumstances should a revision be applied retroactively to
a case that was pending at the time of its adoption.

There is much to be said about how the general criterion for a
broadly democratic constitution should be formulated. I can here
only add two points to this chapter’s opening paragraphs. First. the
word “constitution” must be understood as including more than the
canonical constitutional text. which may be beautifully democratic
and yet widely ignored in practice. The general criterion therefore
must be sensitive to whether the written constitution really governs
the conduct of all branches of government and how particular consti-
tutional provisions are actually interpreted and applied. The general
criterion should guide the Democracy Panel to focus on what basic
rules are actually operative in the society under examination. Second.
one may ask whether a country’s constitution should count as broadly
democratic if essential parts of it are protected from democratic amend-
ment. Here I am inclined to think that the answer should depend on
how restrictive the relevant constitutional provisions are. If they merely
entrench a broad commitment to democracy (as is the case with the
“untouchable™ Articles | and 20 of the German Grundgeset-). then
these provisions should not disqualify a constitution from being
counted as “broadly democratic.”

It is possible for a broadly democratic constitution to be - through
a sequence of constitutionally legitimate alterations — subverted into
an authoritarian one. If this happens. the Democracy Panel should
resign its authority at the point when the constitution in question
ceases to be broadly democratic. It should not allow itself to be lured
into the service of a (however popular) constitutional authoritarian-
ism. It is also possible. of course. that a constitutionally democratic
country that had adopted a version of the proposed amendment later
would repeal it democratically. In this case. the Democracy Panel
should accept that its authorization to judge the constitutional cre-
dentials of the country’s governments has been withdrawn and should
cease its monitoring of the country in question. Finally. the Demo-
cracy Panel should also be instructed to allow for the possibility that
a government, although it came to power in violation of a constitu-
tion that includes the proposed amendment, may later legitimate itself
through a new broadly democratic constitution. If this new constitution



158 Achieving Democracy

has wide popular support. the Democracy Panel should accept it as
having superseded the old constitution.

A Democracy Panel of the kind I have sketched would not be
expensive to run. At the limit. even a single small and poor country
could afford to put such a panel together by finding some distin-
guished international lawyers willing to serve - though it is to be
hoped. of course. that additional and unconditional financial sup-
port would be offered by the UN. by some more affluent democratic
states. and by some governmental and nongovernmental international
organizations. If constituted and instructed in accordance with the
ideas sketched above. the Democracy Panel would significantly rein-
force the intended asymmetrical effects of the proposed constitutional
amendment.

8.3.2 The tit-for-tat problem

In countries where democracy is fragile. there 1s a possibility that
authoritarianism will reemerge despite passage of the proposed con-
stitutional amendment. If this were to happen. the new authoritarian
government might well find it prudent to refuse to service the debts
incurred by its democratic predecessors. Unable to borrow in the
name of the whole country anyway. it has little to lose by such a
refusal and also has a special need to preserve the more Iimited funds
at its disposal.

Anticipating that possible authoritarian successors of ours may well
refuse to service the debts we incur. foreign banks will be more reluc-
tant to lend to us as well. By adopting the proposed constitutional
amendment, our fledgling democratic government is thus liable to
undermine its own ability to borrow abroad along with the ability of
its potential authoritarian successors. The amendment may therefore
render our fledgling democratic government less stable than it would
be if we continued the going practice under which a country’'s demo-
cratic and authoritarian governments assume responsibility for each
other’s debts. In the end. ¢/l Brazilian governments, authoritarian or
democratic, could be hurt by the amendment - contrary. once again.
to its intended asymmetric effects.

This difficulty could be neutralized through an International Demo-
cratic Loan Guarantee Fund ("Democracy Fund™ for short). which
temporarily services the debts of countries with broadly democratic
constitutions. as recognized by the Democracy Panel. in the event and
only 1n the event that unconstitutional rulers of such countries refuse
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to do so. The existence of the Democracy Fund does not alter the fact
that authoritarian rulers — no matter how illegal and illegitimate their
acquisition and exercise of political power may be domestically - are
obligated under international law to service their country’'s public
debts abroad and should be subject to sanctions if they fail to do so.
The sole point of the Democracy Fund is to neutralize precisely the
risk that the constitutional amendment under discussion might other-
wise add to the ordinary risks of lending money to countries with
fledgling democratic governments.

To be fully credible. the Democracy Fund must have the ability to
mobilize sufficient funds to service the debts incurred by fledgling
democratic governments in the event of their unconstitutional over-
throw. To achieve such full credibility, it is desirable that the Demo-
cracy Fund be backed jointly by many democratic societies. including
rich and stable ones that have not adopted and see no need to adopt
the proposed constitutional amendment. It 1s true that the enduringly
stable democracies will then contribute to a facility from which they
will probably never profit directly. This financial contribution by these
mostly wealthy democracies would. however. be well justified in view
of the resulting global gain for democratization. which would be asso-
ciated with a reduction in wars. civil wars, and human-rights problems
and hence with a reduced necd for the absorption of refugees and
other humanitarian initiatives.

Moreover. the financial contrnibutions required to sustain the Demo-
cracy Fund might well be quite small. This 1s so because the more
financial backing democratic states give to this fund. the less it may
actually have to spend. If the Democracy Fund is fully credible. then
fledgling democracies can. by passing the amendment. discourage
potential predators without weakening their own position (access to
credit). A fully credible Democracy Fund may thus greatly reduce the
number of successful coups d’état that might lead to claims against it.
And there is another reason why the Democracy Fund may in the end
prove quite cheap to run: the fund should be entitled to reclaim, once
democracy returns, any money it expends on servicing the debts of
a temporarily authoritarian country. This 1s important because the
existence of the Democracy Fund should not create a moral hazard
by giving democratic governments an incentive to orchestrate coups
against themselves in order to case their country’s debt burden at the
expense of other democratic states.

The Democracy Fund can thus safeguard the desired asymmetric
incentive structure. The ability of any authoritarian government to
borrow is diminished by the prospect that it will be displaced by a
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democratic successor forbidden to repay its debts: but the ability of
any democratic government to borrow is not diminished by the risk
that 1t wall be displaced by an authoritarian successor.

When affluent democracies back the Democracy Fund. they do
good by strengthening the credibility of this fund and hence the
creditworthiness ot fledgling democratic governments. They do good
also by signaling their democratic loyalties to banks that might lend
to authoritarian predators. thereby discouraging such loans and thus
reinforcing the intended effect of our constitutional amendment.
Affluent democracies could do even better in this latter respect - quite
apart from whether or not they back the Democracy Fund - by pub-
licly promising not to bring pressure to bear in behalf of any of their
banks that will choose to lend to our future authoritarian rulers.
While pursuing the constitutional amendment, our fledgling demo-
cratic government should then also approach the governments of the
rich democracies with the request that they publicly promise to respect
our democratically promulgated amendment and publicly warn their
banks that they will not consider our country liable for debts incurred
by its future unconstitutional rulers.

6.3.3 The establishment problem

It is not likely that the governments of the most powerful states would
readily agree to back the Democracy Fund. to respect our constitu-
tional amendment, and to warn their banks. It 1s more likely. in fact,
that some of these governments would even bring pressure to bear on
us not to proceed with the amendment. In doing so, they may urge
that 1t 1s important for the stability of the international financial system
that lenders be able to rely on governments to repay the debts of their
predecessors, irrespective of what they believe, or pretend to believe.
about these predecessors’ legitimacy.

On the level of argument. we can respond to such pressure by
pointing out that our constitutional amendment will have no negative
effects on the stability of the international financial system and on our
own ability to borrow so long as the rich democracies help sustain the
full credibility of the Democracy Fund. Even if this response fails to
win their backing for the Democracy Fund. it highlights the nice
point that it is only on uccount of their refusal that our amendment
engenders instabihity. This point reduces the pressure rich democracies
can bring to bear against our plan without risking losses in the arena
of world public opinion.
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The foreseeable refusal of various rich democracies to support our
amendment and the Democracy Fund does not show the idea to be
impractical. The capital facility needed for the Democracy Fund can
be financed through contributions by democratic developing coun-
tries. by the more progressive developed democracies. by international
organizations. and by contributions from banks and multinational cor-
porations. Moreover. risks could be greatly reduced through reinsur-
ance and through securitization (whereby private investors assume
some of the risk in exchange for a fixed premium).

Obviously. the entire plan. Democracy Panel and Democracy Fund
included. has a better chance of succeeding if it is pursued jointly by
several democratic developing countries. If such cooperation turns
out to be infeasible, it makes sense nonetheless for a single such country
to pass the amendment. provided its present democratic government
can cope with the expected reduction in its ability to borrow.” This
unilateral step makes sense because it would build moral momentum.
[t would highlight that, in the existing global economic order. poor
populations are held responsible for debts incurred by their thoroughly
illegitimate rulers and are thus often forced. after having suffered an
extended ordeal of brutal oppression, to pay — with interest — for the
weapons that were used against them. It would highlight that this
international practice contributes to the frequency of undemocratic
government in the developing countries and that people in these coun-
tries are seeking to change that practice. A single developing country
could get the ball rolling. might induce other developing countries to
follow its example. might get a Democracy Panel organized, and might
finally build sufficient support for the Democracy Fund.**

6.3.4 Synthesis

Let me briefly relate this discussion back to the three sets of future-
oriented considerations distinguished in section 6.1. It is natural for a
fledgling democratic government to be primarily concerned with its
own survival, stability, and influence. Reasoning in terms of this first
set of considerations alone, we may well find that we have no compel-
ling reason to spend scarce political capital on an attempt to under-
mine the international borrowing privilege. Getting the constitutional
amendment passed is likely to require considerable political effort
that might instead be expended on other goals. And even if such an
effort were to succeed. the benefit of our amendment (discouraging
potential authoritarian predators by reducing their expected access
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to foreign loans they could use for their own enrichment and the
entrenchment of their rule) may be balanced by its drawback (redu-
cing our own access to credit — the “tit-for-tat problem™).

The case in favor of the amendment initiative becomes much
stronger. however. once we bring in the second and third sets of con-
siderations. thus broadening our concern beyond the prospects of
this fledgling democratic government to the prospects of democratic
institutions in the long run and in the developing world at large.
Governments of the developing countries have. for the most part.
been corrupt. authoritarian. and often brutal. In the wealthy coun-
tries. this problem is seen as the respounsibility of the people in the
developing world. often attributed to their lacking the courage to
resist oppression or the cultural sophistication to distinguish between
the might of their rulers and their right to rule. In truth. however. the
developed countries are the chief upholders of the might-is-right prin-
ciple. It is thev who insist that the mere fact that someone holds
effective power over us - regardless of how he came to power. of how
he exercises power. and of the extent to which he is opposed by the
people he rules — gives him the right to incur legally binding interna-
tional obhigations in our behalf. Their imposition of this principle
creates a strong and continuous headwind against democracy in the
developing countries. By focusing attention on this principle and its
pernicious effects. and by seeking the support of other countries and
their citizens toward its repeal. we have a good chance to achieve a
great and lasting advance for democracy in the developing world.
Expending the political capital of a fledgling democratic government
on this project may not be the individually optimal strategy for each.
but it is very likely to be the collectively optimal strategy for all.
especially if full weight is also given to the concern to secure democracy
for future generations. To make enduring progress toward democracy.
the democrats in the developing world must look beyond our diverse
spatially and temporally limited stability problems and unite in the
attack on the root causes of our vulnerability to oppressive govern-
ment. To facilitate such unity. we should set an example here and
now by working to pass the proposed constitutional amendment.

6.4 Undermining the resource privilege
of authoritarian predators

There is another peaceful way of affecting the dispositions of other
states in ways that would reduce the rewards of. and would thereby
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tend to deter. undemocratic takeovers. This is a constitutional amend-
ment in which our country declares that only its constitutionally demo-
cratic governments may effect legally valid transfers of ownership
rights in public property and forbids any of its governments to recognize
ownership rights in property acquired from a preceding government
that lacked such constitutional legitimacy. Now. of course. once they
have seized power, authoritarian rulers can hand over public property
to anyone they like. But recipients of such property are. through the
amendment. put on notice that their ownership rights will be contested
once democracy returns. This will tend to reduce the revenue author-
itarian rulers can raise through sales of public property. thus making it
harder for them to enrich themselves and to entrench their rule. And
this in turn reduces the attractions of a coup attempt, thus tending to
enhance the stability of our fledgling democratic regime.

In attempting to explain and support this proposal. let me first
point out that the sale of public property really is an important causal
contributor to the incidence of undemocratic government. It has been
well known among economists for quite some time that there is a
significant negative correlation between a developing country’s resource
endowment and its rate of economic growth. Offhand. this is surprising.
One would think that being well endowed with natural resources is
good for a country’s economic growth prospects. putting at its disposal a
stream of export revenues that can be used for productivity-enhancing
investments. It turns out. however, that the availability of such a
revenue stream also has the effect of attracting predators. so that
resource-rich countries are more likely to be victimized by coup
attempts. civil wars. and authoritarian governments, which tend to
reduce economic growth. The fact that the de fucto rulers of resource-
rich developing countries can sell these resources, or use them as loan
collateral. provides strong incentives to seek power in such a country.
by whatever means. And. since the officials of such countries have
resources to sell and money to spend. it is also more lucrative to cor-
rupt them than their resource-poor peers. For these reasons. ample
resources become an obstacle to growth. because they foster coups,
civil wars. oppression. and corruption.

The empirical connection I have just asserted has been docu-
mented in detail by two Yale economists, Ricky Lam and Leonard
Wantchekon. The empirical part of their paper specifically supports
the hypothesis that the causal connection between resource wealth
and poor economic growth — the so-called Dutch Disease™' — is medi-
ated through reduced chances for democracy. The authors’ cross-
country regression analysis shows that “*a one percentage increase in
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the size of the natural resource sector [relative to GDP] generates a
decrease by half a percentage point in the probability of survival of
democratic regimes. . . . In order to improve economic performance,
one has to limit . . . elite discretion over the process of rent distribu-
tion.”*** The purpose of the second proposed amendment is precisely
to “restrict elite discretion over the process of rent distribution™ - at
least insofar as such elites lack democratic legitimation.

Could this further proposal possibly work? The second proposed
amendment might well have a salutary effect by reducing the price an
authoritarian government could fetch for immovable domestic public
property. such as government-owned land or buildings. In these cases
there is a real danger that a successor government. recognizing its
constitutional obligation. will deprive buyers of their possessions on
the grounds that they had been acquired through what they should
have known were invalid transactions. But how could the amendment
succeed with regard to the much more important case of movable
goods such as natural resources, which can easily be exported?* Is
there any chance that the second proposed amendment would induce
foreign governments and legal systems not to recognize ownership
rights conferred by any future authoritarian government?

At first blush. this does not seem likely. The rich democracies may
not like a plan that diminishes the opportunities of their banks to
make profitable loans to authoritarian governments of developing
countries; but this change is for them no more than a minor irritant.
The prospect of not being able to acquire ownership rights in natural
resources controlled by such authoritarian governments is. by con-
trast. catastrophic. The economies of the rich democracies are heavily
dependent on importing such resources and would be severely hurt if
they could import only from democratically governed countries. Just
imagine what would happen if the affluent countries had to meet their
crude oil import needs through purchases solely from democratically
governed countries! The price of crude oil would be more volatile and
much higher.”* sharply reducing prosperity and economic growth in
the developed world.=

To make the problem more vivid. let me once again embed it in a
concrete example. Suppose the current democratic government of
Nigeria passes the second proposed constitutional amendment. A few
years later. the country suffers yet another military coup - Nigeria
has been ruled by unelected military officers for 28 of the last 34 years
--and the Democracy Panel determines that the new military ruler has
no legitimate authority under Nigeria's own constitution. Would the
governments and courts of the US. Great Britain, and the Netherlands
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conclude that Shell can then no longer acquire ownership rights in
crude oil through contracts with, and payments to. this new military
ruler? And would these governments and courts allow a subsequent
democratic government of Nigeria to sue Shell for the value of any
Nigerian crude oil Shell “bought™ from the military strongman?

I confess that the answer to these questions is No. The second
proposed amendment would not work this sort of miracle. And yet. it
should be passed nonetheless. It should be passed. first and foremost.
because it clarifies the moral situation. We live within a global economic
order that 1s structured in accordance with the interests of the affluent
high-consumption countries and coercively imposed by them. An
important feature of this order — highlighted by the second proposed
amendment — is the international resource privilege: the privilege
of any person or group exercising effective power within a country
to confer internationally valid legal ownership rights in its natural
resources. This general privilege is of great benefit to authoritarian
rulers and a strong incentive to any predators aspiring to this role.
More important for its persistence. however. 1s the fact that this privi-
lege is also very much in the interest of the rich consumer societies. It
guarantees them a reliable and steady supply of resources, because
they can acquire internationally valid legal ownership rights in such
resources from anyone who happens to exercise effective power in a
foreign country — without regard to how this ruler acquired or exer-
cises power, without regard to how he can be expected to spend the
sale revenues. and without regard to how strongly his subjects may be
opposed to him or to his sales. And this privilege also greatly reduces
the price of such resources — because no supplier is excluded (e.g. for
lack of democratic legitimation) and also because authoritarian rulers,
produced and entrenched by the international resource and borrowing
privileges. tend to maximize sales in the short term in order to serve
their own personal interests, whereas democratic supplier governments
serving the needs of a country’s present and future people would be
more inclined to budget its resources for maximum long-term benefit.**

The second proposed constitutional amendment would focus
attention on these issues and could thus help change the attitudes of
citizens in the more affluent countries toward the plight of the poorer
populations. The now prevalent attitude of condescending pity for
peoples somehow unable to get their act together, allowing them-
selves to be ruled by autocrats who ruin their economies, may give
way to a realization of how the rich democracies have a causal and
moral responsibility for the great difficulty of establishing and main-
taining stable democratic regimes in the poorer countries. As more
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persons in the affluent societies recognize their involvement and
responsibility. they may change their behavior as consumers. redu-
cing their use of products that incorporate resources purchased from
authoritarian governments. Such shifts will not have much of an eco-
nomic effect — natural resources are. for the most part. quite fungible.
But they will have a political effect. making it increasingly difficult for
the governments of the rich democracies to collude with authoritarian
rulers by enforcing ownership rights acquired from them and thereby
recognizing these rulers’ legal power to confer internationally valid
ownership rights in their country’s property.

The previous paragraph suggests why | have not chosen a narrower
title for this chapter. such as “Achieving Democracy in the Developing
World.” There is a serious democracy deficit also in the affluent coun-
tries. whose citizens have not approved. and for the most part do not
even understand. very important foreign policies and international
practices that are conducted and upheld in their name. To be sure.
many of these citizens may find 1t convenient to be ignorant and aloof
in this way and may endorse in a general way that their government
should conduct whatever foreign policy is best for them. But democracy
requires more than such general endorsement. Democracy involves
the fulfillment not only of important rights. but also of important
responsibilities of citizens. To the extent that citizens abandon their
responsibility to control the power that i1s exercised in their name.
their country is less than fully democratic. Most citizens of the afflu-
ent states are abandoning this responsibility insofar as they choose
to understand very little about how the vast quantities of imported
resources they consume are acquired and about the impact that the
terms of such acquisitions have in the countries where these resources
originate.

A challenge to the international resource privilege would make these
issues harder to avoid and thus would produce a gain for democracy
in the affluent countries. And people in the developing world would
surely suffer less harm if people in the developed countries paid more
attention to their political responsibilities regarding foreign affairs.
Even if the latter will be too selfish to agree to modify the interna-
tional resource privilege. they will at least better understand how they
are causally connected to poverty and oppression in the developing
world. They will better understand that they and their countries face
here not merely opportunities for occasional charitable contributions,
but severe harms to which their economic practices and policies are
substantially contributing and which they therefore have a weighty
duty to mitigate.
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6.5 Conclusion

The currently popular topic of democratic transition covers some very
vexed issues that are extremely difficult to resolve in a general way.
But it also covers some less complicated issues with respect to which
considerable real progress could be made. Those who really care about
democracy and economic progress in the developing countries might
do well to focus. for now. on these less complicated issues and. in
particular. on formulating measures that would reduce the economic
payotfs from. and thus incentives toward. authoritarian rule. It 1s
clear. | believe. that measures of the kind | have described could be
devised. though doing so in full detail would surely require careful
attention to more complexities than [ could cope with here. The greatest
obstacles we face are not intellectual but political. as authoritarian
rulers and the developed consumer societies have a very powerful
common interest in blocking reforms that would enhance the pros-
pects for democracy in the developing countries.
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Cosmopolitanism and
Sovereignty

7.0 Introduction

The human future suddenly seems open. This 1s an inspiration: we
can step back and think more freely. Instead of containment or détente.
political scientists are discussing grand pictures: the end of history. or
the inevitable proliferation and mutual pacifism of capitalist demo-
cracies. And politicians are speaking of a new world order. My inspira-
tion is a little more concrete. After developing a rough, cosmopolitan
specification of our task to promote moral progress. | offer an idea
for gradual global institutional reform. Dispersing political authority
over nested territorial units would decrease the intensity of the struggle
for power and wealth within and among states. thereby reducing the
incidence of war. poverty. and oppression. In such a multilayered

This chapter has benefited from incisive comments and suggestions by Andreas
Follesdal. Bonni¢ Kent. Ling Tong. and my fellow participants at the Ethicon East/
West Dialogue Conlcrence on the Restructuring of Political and Economic Systems
(Berlin. January 1991). It first appeared in Etlics 103, 1 (October 1992): 48-75. <> 1992
The University of Chicago. All rights reserved. 1 have revised some passages with
the benclit of more recent literature and of the evolving Yale doctoral dissertation.
“Sovercignty and Global Justice.”™ by Eric Cavallero. But I have made no effort to
change the tone of the chapter. which reflects the spirit of 1990, the year of its original
composition.
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institutional order. borders could be redrawn more easily to accord
with the aspirations of peoples and communities.

7.1 Institutional cosmopolitanism based on human rights

Three elements are shared by all cosmopolitan positions. First. indi-
vidualism: the ultimate units of concern are lnunan beings. or persons=*’
— rather than. say. family lines. tribes. ethnic. cultural. or religious
communities. nations, or states. The latter may be units of concern
only indirectly, in virtue of their individual members or citizens. Second.
universality: the status of ultimate unit of concern attaches to every
living human being equally (cf. n. 90) — not merely to some subset.
such as men. aristocrats. Aryans. whites, or Muslims.” Third. gener-
ality: this special status has global force. Persons are ultimate units of
concern for evervone — not only for their compatriots. fellow religionists.
or suchlike.

Let me separate three cosmopolitan approaches by introducing two
distinctions. The first is that between legal and moral cosmopolitanism.
Legal cosmopolitanism is committed to a concrete political ideal of a
global order under which all persons have equivalent legal rights and
duties — are fellow citizens of a universal republic.*®® Moral cosmopo-
litanism holds that all persons stand in certain moral relations to one
another. We are required to respect one another’s status as ultimate
units of moral concern — a requirement that imposes limits on our
conduct and, in particular. on our efforts to construct institutional
schemes. This view is more abstract. and in this sense weaker than.
legal cosmopolitanism. It may support the latter for certain empirical
circumstances. but it may, for different circumstances. support less
uniform arrangements such as a system of autonomous states or even
a multitude of self-contained communities. Here I present a variant of
moral cosmopolitanism before examining below whether this position
supports reforms that would bring our global order closer to the ideal
of legal cosmopolitanism.

The central idea of moral cosmopolitanism is that every human
being has a global stature as an ultimate untt of moral concern. Such
moral concern can be fleshed out in countless ways. One may focus
on subjective goods and ills (human happiness. desire fulfillment. pref-
erence satisfaction. or pain avoidance) or on more objective ones (such
as human-need fulfillment. capabilities. opportunities. or resources).
Also. one might relativize these measures. for instance by defining the
key ill as being worse off than anvone need be. as being dominated by
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others, or as fulling below the mean - which is equivalent to replacing
straightforward aggregation (sum-ranking or averaging) by a maximin
or egalitarian standard. In order to get to my topic quickly. I do not
discuss these matters. but simply opt for a variant of moral cosmopo-
litanism that is formulated in terms of luman rights with straightfor-
ward aggregation.” In doing so. I capture what most other variants
likewise consider essential. And my further reflections can. in any
case. easily be generalized to other variants of moral cosmopolitanism.

My second distinction lies wirhin the domain of the moral. It con-
cerns the nature of the moral constraints to be imposed. An institu-
tional conception postulates certain fundamental principles of social
Justice. These apply to institutional schemes and are thus second-
order principles: standards for assessing the ground rules and prac-
tices that regulate human interactions. An interactional conception.
by contrast, postulates certain fundamental principles of ethics. These
principles. hke institutional ground rules. are first-order in that they
apply directly to the conduct of persons and groups.

Interactional cosmopolitanism assigns direct responsibility for the
fulfillment of human rights to other individual and collective agents,
whereas institutional cosmopolitanism assigns such responsibility to
institutional schemes. On the latter view. the responsibility of persons
is, then. indirect — a shared responsibility for the justice of any practices
one helps to impose. One ought not to cooperate in the imposition
of a coercive institutional order that avoidably leaves human rights
unfulfilled without making reasonable efforts to aid its victims and to
promote institutional reform.””!

Institutional and interactional conceptions are compatible and thus
may be combined in a mutually complementary way.”’* Here I focus.
however. on a variant of institutional cosmopolitanism while leaving
open the question of its supplementation by a variant of interactional
cosmopolitanism. I hope to show that making the institutional view
primary leads to a more plausible and more pertinent overall moral-
ity. To do this. let me begin by exploring how the two approaches
yield different understandings of human rights and their fulfillment.
On the interactional view human rights impose constraints on con-
duct, while on the institutional view they impose constraints. in the
first instance., upon shared practices. The latter approach has two
straightforward limitations. First. its applicability is contingent, in
that human rights are activated only through the emergence of social
institutions. Where such institutions are lacking, human rights are
merely latent. incapable of being either fulfilled or unfulfilled. Thus. if
we accept a purely institutional conception of human rights. then we
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need some additional moral conception to formulate moral constraints
on conduct in a disorganized state of nature.

Second. the cosmopolitanism of the institutional approach is
contingent as well. in that the global moral force of human rights is
activated only through the emergence of a global institutional order.
which triggers obligations to promote any feasible reforms of this
order that would enhance the fulfillment of human rights. So long as
there i1s a plurality of self-contained cultures. the responsibility for
unfulfilled human rights does not extend beyond their boundaries.
(On the interactional approach suggested by Luban. by contrast. human
rights would impose duties on persons anywhere to give possible aid
and protection in specified cases of need.) It is only because all human
beings are now participants in a single. global institutional order -
involving such institutions as the territorial state, a system of interna-
tional law and diplomacy. as well as a global economic system of
property rights and markets for capital, goods, and services — that all
unfulfilled human rights have come to be, at least potentially, every-
one’s responsibility."

These two limitations do not violate generality. Each person has a
duty toward e¢very other not to cooperate in imposing an unjust insti-
tutional order upon her, even while this duty triggers human-rights-
based obligations only to fellow participants in the same institutional
scheme. This i1s analogous to how the duty to keep one’s promises is
general even while it triggers obligations only toward persons to whom
one has actually made a promise.

We see here how the institutional approach makes available an
appealing intermediate position between two interactional extremes.
It goes beyond simple libertarianism, according to which we may
ignore harms that we do not directly bring about. without falling into
a utilitarianism of rights. which commands us to take account of all
relevant harms whatsoever. regardless of our causal relation to them
(cf. n. 101).

Consider. for example, a human right not to be enslaved. On an
interactional view, this right would constrain persons, who must not
enslave one another. On an institutional view. the right would constrain
legal and economic institutions: ownership rights in persons must not
be recognized or enforced. This leads to an important difference re-
garding the moral role of those who are neither slaves nor slaveholders.
On the interactional view, such third parties have no responsibility
toward existing slaves, unless the human right in question involved,
besides the negative duty not to enslave. also a positive duty to pro-
tect or rescue others from enslavement. Such positive duties have been
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notoriously controversial. On the institutional view. by contrast. those
involved in upholding an institutional order that authorizes and
enforces slavery — even those who own no slaves themselves — count as
cooperating in the enslavement, in violation of a negative duty. unless
they make reasonable efforts toward protecting slaves or promoting
institutional reform. The institutional view thus broadens the circle of
those who share responsibility for certain deprivations and abuses
beyond what a simple libertarianism would justify. and it does so
without having to affirm positive duties.

To be sure. promoting institutional reform is doing something ( pos-
itive). But the obligation to do so may nonetheless be negative for
those who would otherwise. through their involvement in upholding
the relevant institutional order, be harming its victims. This is analog-
ous to how the libertarians’ favorite negative duty may entail positive
obligations: one must do what one has promised or contracted to do
pursuant to one’s negative duty not to promise/contract without per-
forming. In both cases. the negative duty gives rise to positive obliga-
tions only through prior voluntary conduct: one’s promise, or one’s
involvement in upholding a coercive institutional order.

The move from an interactional to an institutional approach thus
blocks one way in which today’s rich and mighty in the world’s affluent
regions like to see themselves as morally disconnected from the fate of
the poor in the developing countries. It overcomes the claim that one
need only refrain from violating human rights directly, that one cannot
reasonably be required to become a soldier in the global struggle
against human-rights violators and a comforter of their victims world-
wide. This claim is not refuted but shown to be irrelevant. We are
asked to be concerned about avoidably unfulfilled human rights not
simply insofar as they exist at all. but only insofar as they are produced
by coercive social institutions in whose imposition we are involved.
Our negative duty not to cooperate in the imposition of unjust coercive
institutions triggers obligations to protect their victims and to promote
feasible reforms that would enhance their fulfillment of human rights.

One may think that a shared responsibility for the justice of any
social institutions one is involved in imposing cannot plausibly extend
beyond our national institutional order, in which we participate as
citizens, and which we can most immediately affect. But such a lim-
itation is untenable. The existing global institutional order is neither
natural nor God-given, but shaped and upheld by the more powerful
governments and by other actors they control (such as the EU, NATO.
UN. WTO. OECD. World Bank. and IMF). At least the more privi-
leged and influential citizens of the more powerful and approximately
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democratic countries bear then a collective responsibility for their
governments’ role in designing and imposing this global order and
for their governments’ failure to reform it toward greater human-
rights fulfillment.

There are two main strategies for attempting to limit the practical
importance of this shared responsibility. A more philosophical strat-
egy seeks to show that any institutional order should be held respons-
ible only for deprivations it establishes. that i1s, mandates or at least
authorizes. A human-rights standard should then classify such an order
as acceptable so long as no severe deprivations are established by it.
irrespective of any severe deprivations this order merely — however
predictably and however avoidably — engenders. And we should there-
fore not count against the current global order the fact that it tends
to engender a high incidence of war. torture, and starvation, because
nothing in the existing written or unwritten international ground rules
calls for such deprivations; they actually forbid both torture and the
waging of aggressive war. The prominence of these evils therefore
indicates no flaw in our global order and. « fortiori, no violation of
negative duties on our part (though we may be responsible if our own
government engages in torture or an unjust war).

This position is implausible. It would be irrational to assess social
institutions without regard to the effects they predictably engender -
irrational. for instance, to design a penal code or a tax code without
regard to the effects it will actually produce through, for example. the
compliance and reward incentives it provides. Longer jail terms may
lower crime rates thus reducing aggregate jail time. and lower tax
rates may expand the tax base thus increasing tax revenues — or they
may have the opposite effect. A legislature would not be doing its job
if it made such decisions without regard to their engendered conse-
quences. It would be similarly irresponsible to think about the design
and reform of global institutions without regard to their engendered
consequences.

It does not follow that a plausible standard for assessing social
institutions must treat established and engendered consequences on a
par. A human right to physical security. for instance. though it should
be sensitive to the risks an institutional order may impose on (some
of) its participants through the high crime rate it engenders, should
certainly be more sensitive to the risks it produces through officially
authorized or even mandated assaults. ( We should not, to give a simple
illustration. authorize a “reform™ of police procedures that would cause
an extra 90 assaults by police against suspects. even if its contribution
to deterrence would also reduce by 100 the number of similarly severe
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assaults by criminals against citizens.) These differentiations can
and should be incorporated into any plausible conception of human
rights. which should avoid. then. the kind of purely recipient-oriented
view of deprivations that is embodied in consequentialist and con-
tractualist (veil-of-ignorance) theorizing. With these differentiations
in place. we can count engendered deprivations (such as poverty in a
market system or insecurity due to crimes) as relevant to the fulfillment
of human rights without committing to a purely recipient-oriented
assessment of social institutions that would assign to engendered dep-
rivations the same weight as it assigns to equally severe established
deprivations.”™

The sensitivity of the institutional approach to engendered depriva-
tions suggests a further contrast to the interactional approach. con-
cerning the way each understands what it means for a human right to
be unfulfilled. It cannot plausibly be required of an institutional order.
for example. that it reduce the incidence of criminal assaults to zero.
This would be impossible: and approximating such an ideal as closely
as possible would require a police state. The institutional approach
thus should count a person’s human right to physical security as
fulfilled if the integrity of her body is reusonably secure.””” This entails
that. even in the presence of a shared institutional order. some of
what count as human rights violations on the interactional view (e.g.
certain assaults) do not count as unfulfilled human rights on the insti-
tutional view (because the victims enjoy a high level of physical security
which made the assault they actually sufter highly unlikely). Conversely.
some of what count as unfulfilled human rights on the institutional
view (e.g. inadequate protection associated with a considerable risk
of assault) may not register on the interactional view (because some
insufficiently protected persons are not actually assaulted).

A second. more empirical strategy for attempting to limit the prac-
tical importance of our shared responsibility for global institutions
seeks to downplay the extent to which our global institutional order is
causally responsible for current deprivations:

Unfulfilled human rights and their distribution have local explanations.
In some countries torture i1s rampant, while it 1s virtually non-existent
in others. Some regions are embroiled in frequent wars. while others
are not. In some countries democratic institutions thrive, while others
bring forth a succession of autocrats. And again, some poor countries
have developed rapidly. while others are getting poorer year by vear.
Therefore our global institutional order has very little to do with the
deplorable state of human-rights fulfillment on earth.”™
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This challenge appeals to true premises but draws an invahd
inference. Our global institutional order can obviously not figure in
the explanation of /ocal variations in the underfulfillment of human
rights. but only in the macroexplanation of its global incidence. This
parallels how Japanese culture may figure in the explanation of the
Japanese suicide rate or how the laxity of US handgun legislation
may figure in the explanation of the North American homicide
rate. without thereby explaining particular suicides/homicides or
even intercity differentials in rates. In these parallel cases the need
for a macroexplanation is obvious from the fact that there are other
societies whose suicide/homicide rates are significantly lower. In the
case of global institutions. the need for a macroexplanation of the
overall incidence of unfulfilled human rights is less obvious because
- apart from some rather inconclusive historical comparisons - the
contrast to observable alternative global institutional schemes is
lacking. Still. it is highly likely that there are feasible (i.e. practicable
and accessible) alternative global regimes that would tend to engender
lower rates of deprivation. This is clear. for example. in regard to
economic institutions. where our experience with various national and
regional schemes suggests that free markets must be regulated or
complemented in certain ways if extreme poverty. entailing effective
exclusion from political participation as well as from educational and
medical opportunities. is to be avoided. This supports a generaliza-
tion to the global plane. to the conjecture that the current global
economic order must figure prominently in the explanation of the fact
that our world 1s one of vast and increasing international inequalities
in income and wealth, with consequent huge differentials in national
rates of infant mortality. life expectancy. disease, and malnutrition.
Such a macroexplanation does not explain why one poor country is
developing rapidly while another is not. It explains why so few are
while so many are not.

Let me close the more abstract part of the discussion with a sketch
of how this institutional view might understand social and economic
human rights and how it might thus relate to the notion of distributive
justice. A man sympathetic to the moral claims of the poor. Michael
Walzer. has written: “the idea of distributive justice presupposes a
bounded world. a community. within which distributions take place.
a group of people committed to dividing. exchanging. and sharing.
first of all among themselves.™”” This is precisely the picture of dis-
tributive justice that Robert Nozick has so vigorously attacked.
To the notion of dividing he objects that ““there is no central distribu-
tion. no person or group entitled to control all the resources. jointly
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deciding how they are to be doled out.”™ And as for the rest. he would
allow persons to do all the exchanging and sharing they like. but would
strongly reject any enforced sharing effected by some redistribution
bureaucracy.

The institutional approach involves a conception of distributive
justice that differs sharply from the one Walzer supports and Nozick
attacks. Here the issue of distributive justice is not how to distribute a
given pool of resources or how to improve upon a given distribution
but. rather. how to choose or design the economic ground rules that
regulate property. cooperation. and exchange and thereby condition
production and distribution. (On the particular view | defend. for
example. we should aim for an economic order under which each
participant would be able to meet her basic social and economic needs.)
A conception of distributive justice understood in this way. as providing
a standard for the moral assessment of alternative feasible schemes of
economic institutions, is prior to both production and distribution
occurring under such schemes and therefore involves neither the idea
of an already existing pool of stuff to be doled out nor the idea of
already owned resources to be re-distributed.

The institutional conception of distributive justice also does not
presuppose the existence of a community of persons committed first
of all to share with one another. Rather, it has a far more minimal
rationale: we face a choice of economic ground rules that is partly
open — not determined by causal necessity. nor preempted by some
God-given or natural or neutral order that we must choose irrespect-
ive of its effects. This choice has a tremendous impact on human lives,
an impact from which persons cannot be insulated and cannot insu-
late themselves. Our present global economic order produces a stable
pattern of widespread malnutrition and starvation among the poor.
with some 18 million persons dying each year from poverty-related
causes. and there are likely to be feasible alternative regimes that
would not produce similarly severe deprivations. If this is so. the
victims of such avoidable deprivations are not merely poor and starv-
ing. but impoverished and starved through an institutional order
coercively imposed upon them. There is an injustice in this economic
order, which it would be wrong for its more affluent participants to
perpetuate. And that is so quite independently of whether we and the
starving are united by a communal bond or committed to sharing
resources with one another - just as murdering a person is wrong
irrespective of such considerations. This 1s what the assertion of social
and economic human rights amounts to within the proposed institu-
tional cosmopolitanism.””
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This institutional cosmopolitanism does not. as such. entail crisp
practical conclusions. One reason for this is that 1 have not — apart
from allusions to the UDHR - given a full list of well-defined human
rights together with relative weights or priority rules. Another reason
is that this institutional cosmopolitanism bears upon the burning issues
of the day only in an indirect way, mediated by empirical regularities
and correlations about how existing institutional schemes, compared
to feasible modifications thereof. tend to affect the incidence of unful-
filled human rights (as roughly indicated by rates of infant mortality,
child abuse. crime. war. malnutrition. poverty, personal dependence.
and exclusion from education or health care).

The intervention of such empirical matters. and the openness of the
notion of human rights. do not mean that no conclusions can be
drawn about the burning issues — only that what we can conclude is
less precise and less definite than one might have hoped.

7.2 The idea of state sovereignty

Before discussing how we should think about sovereignty in the light
of the proposed institutional cosmopolitanism, let me define this term,
in a somewhat unusual way. as a two-place relation: A is sovereign
over B if and only if

(1) A is a governmental body or officer (*agency”). and
(2) B are persons. and
(3) A has unsupervised™ and irrevocable authority over B
(a) to lay down rules constraining B’s conduct. or
(b) to judge B’s compliance with rules, or
(c) to enforce rules against B through preemption, prevention,
or punishments, or
(d) to act in B’s behalf toward other agencies (ones that do or
do not have authority over B) or persons (ones whom A is
sovereign over. or not).

A has absolute sovereignty over B if and only if

(1) A 1s sovereign over B. and
(2) no other agency has any authority over A or over B which is
not both supervised and revocable by A.

Any A having (absolute) sovereignty over some B can then be said to
be an (absolute) sovereign (the one-place predicate).”™



178 Cosmopolitanism and Sovereignty

Central to contemporary political thought and reality is the idea of
the autonomous territorial state as the preeminent mode of political
organization. In the vertical dimension. sovereignty is very heavily
concentrated at a single level - it is states and only states that merit
separate colors on a political map of our world. For nearly every
human being. and for almost every piece of (erritory. there is exactly
one government with preeminent authority over. and primary respons-
ibility for. this person or territory. And each person is thought to
owe primary political allegiance and loyalty to this government with
preeminent authority over him or her. Such governments check and
dominate the decision-making of political subunits. as well as sup-
ranational decisions which tend to be made through intergovern-
mental bargaining.™

From the standpoint of a cosmopolitan morality — which centers
on the fundamental needs and interests of individual human beings.
and of «// human beings — this concentration of sovereignty at one
level is no longer defensible. What | am proposing instead is not
the idea of a centralized world state. which is really a vanant of
the preeminent-state idea. Rather. the proposal is that governmental
authority — or sovereignty — be widely dispersed in the vertical dimen-
sion. What we need is hoth centralization and decentralization - a
kind of second-order decentralization away from the now dominant
level of the state. Thus. persons should be citizens of, and govern
themselves through, a number of political units of various sizes. with-
out any one political unit being dominant and thus occupying the
traditional role of state. And their political allegiance and loyalties™"
should be widely dispersed over these units: neighborhood. town,
county, provingce, state. region, and world at large. People should be
politically at home in all of them. without converging upon any one
of them as the lodestar of their political identity.”™

Before defending and developing this proposal by reference to the
institutional cosmopolitanism set forth above, let me address two types
of objection to any vertical division of sovereignty.

Objections of type 1 dispute that sovereignty can be divided at all.
The traditional form of this objection rests on the belief that a jurid-
ical condition (as distinct from a lawless state of nature) presupposes
an absolute sovereign. This dogma of absolute sovereignty arises (e.g.
in Hobbes and Kant) roughly as follows. A juridical condition, by
definition. involves a recognized decision mechanism that uniquely
resolves any dispute. This mechanism requires some agency bccause a
mere written or unwritten code (constitution, holy scripture) cannot
settle disputes about its own interpretation. But so long as this agency
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is limited or divided - whether horizontally (i.e. by territory or by
governmental function) or vertically (as in my proposal) — a juridical
condition has not been achieved because there is no recognized way
in which conflicts over the precise location of the limit or division
can be authoritatively resolved. A genuine state of peace requires
then an agency of last resort — ultimate. supreme. and unconstrained.
Such an agency may still be limited by codified or uncodified obliga-
tions. But these can obligate merely in foro interno (in conscience)
because to authorize subjects. or some second agency. to determine
whether the first agency is overstepping its bounds would enable
conflicts about this question for which there would be no reliable
legal path of authoritative resolution.™

This argument. which - strictly construed — would require an abso-
lute world sovereign. has been overtaken by the historical facts of the
last 200 years or so. which show conclusively that what cannot work
in theory works quite well in practice. Law-governed coexistence is
possible without a supreme and unconstrained agency. There is. it is
true. the possibility of w/timate conflicts: of disputes in regard to which
even the legally correct method of resolution is contested. To see this.
one need only imagine how a constitutional democracy's three branches
of government might engage in an all-out power struggle. each going
to the very brink of what, on its understanding. it is constitutionally
authorized to do. From a theoretical point of view, this possibility
shows that we are not insured against, and thus live in permanent
danger of, constitutional crises. But this no longer undermines our
confidence in a genuine division of powers: we have learned that such
crises need not be frequent or irresolvable. From a practical point of
view, we know that constitutional democracies can endure and can
ensure a robust juridical condition.

This same point applies in the vertical dimension as well. Just as it
is nonsense to suppose that. in a juridical condition, sovereignty must
rest with one of the branches of government. it is similarly nonsensical
to think that in a multilayered order sovereignty musr be concentrated
on one level exclusively. As the history of federalist regimes clearly
shows. a vertical division of sovereignty can work quite well in practice,
even while it leaves some conflicts over the constitutional allocation
of powers without a reliable legal path of authoritative resolution.

Objections of type 2 oppose. more specifically. any vertical disper-
sal of sovereignty. There are certain vertically indivisible governmental
functions that constitute the core of sovereignty. Any political unit
exercising these core functions must be dominant - free to determine
the extent to which its subunits may engage in their own local political
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decision-making. even while its own political process is immune to
regulation and review by larger political units of which it forms a
part. If there 1s to be any vertical distribution of sovereignty at all. it
must therefore be lopsided in favor of those governments in the vertical
order. which have authority over the core functions. The political
units coordinate to these dominant governments. and only they. deserve
the title of “country™ or “state” (excepting the use of this word within
the US).

To be assessable. such a claim stands in need of two clarifications.
which are rarely supplied. First. when one thinks about it more care-
fully. it turns out to be surprisingly difficult to come up with examples
of indivisible governmental functions. Eminent domain. economic
policy. foreign policy. judicial review: the control of natural resources.
security forces. education, health care. and income support: the regu-
lation and taxation of resource extraction and pollution. of work and
c