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The Operational Maritime Law Volumes, an independent series in the field of public
international maritime law, bridges the gap between operators and legal practitioners
in an effort to further legal understanding and international cooperation for a better,
safer, maritime domain. At first glance international law provides a well-defined
framework for military action. However, it is all too evident from day-to-day
practice in any operation that application is a nontrivial task. It is rather the key
challenge, governed by each particular situation as well as individual legal
interpretations. As modern threats become more complex and naval assets increas-
ingly protect and defend against threats from both State and non-State actors, it
intrinsically becomes more evident that further study and review of current maritime
law is necessary. Bearing in mind that all naval operations are bound by international
law, having knowledge of the legal boundaries of military operations and responses
is paramount. The Operational Maritime Law Volumes are independently peer-
reviewed by international reviewers and contain contributions on topics addressing
all aspects of operational maritime law inside and outside armed conflict. The aim is
to provide a forum for military and legal experts to publish new research advancing
legal discourse, as well as analysis of current issues, in order to create a comprehen-
sive compilation of articles, reports, findings, and documents. The volumes contain
contributions from international experts as authors, ranging from international law
professors and adjunct professors; university researchers; to operational law
practitioners, who provide robust analyses, insights, and offer new conclusions on
topics that are directly relevant for navy operations that are carried out in the 21st
Century. The organizing principles of the series are two-fold. First, to examine so far
unsolved legal questions in an effort to provide guidelines for the conduct of
maritime operations. Second, the volume creates a reference book for general
education on the law of naval operations as well as a comprehensive source for
operational handbooks and military planning. The full range of analysis of opera-
tional maritime law is one of this series’ strengths. The approach in dealing with
multiple legal issues across the domains of command and control, civil military
cooperation, operational necessities and legal restraints, framed in a clear and
consistent principal-agent analysis, and written by scholars across multiple
disciplines, demonstrates how military operations at sea can legally be executed.
The series is focused on the operational and tactical level making it distinctly a
unique work in the market.

More information about this series at http://www.springer.com/series/15917


http://www.springer.com/series/15917

Jorg Schildknecht « Rebecca Dickey -
Martin Fink - Lisa Ferris
Editors

Operational Law in
International Straits and
Current Maritime Security
Challenges

@ Springer



Editors

Jorg Schildknecht Rebecca Dickey
NATO Centre of Excellence for United States Navy
Operations in Confined and Shallow Jacksonville, FL, USA
Waters

Kiel, Germany

Martin Fink Lisa Ferris
CDC/DOPD/JIDV Defence Legal Services
Netherlands Ministry of Defence New Zealand Defence Force
Utrecht, The Netherlands Wellington, New Zealand
ISSN 2523-806X ISSN 2523-8078 (electronic)
Operational Maritime Law

ISBN 978-3-319-72717-2 ISBN 978-3-319-72718-9  (eBook)

https://doi.org/10.1007/978-3-319-72718-9
Library of Congress Control Number: 2018935285

This is a U.S. government work and its text is not subject to copyright protection in the United States;
however, its text may be subject to foreign copyright protection 2018

All rights are reserved by the Publisher, whether the whole or part of the material is concerned, specifically
the rights of translation, reprinting, reuse of illustrations, recitation, broadcasting, reproduction on
microfilms or in any other physical way, and transmission or information storage and retrieval,
electronic adaptation, computer software, or by similar or dissimilar methodology now known or
hereafter developed.

The use of general descriptive names, registered names, trademarks, service marks, etc. in this publication
does not imply, even in the absence of a specific statement, that such names are exempt from the relevant
protective laws and regulations and therefore free for general use.

The publisher, the authors and the editors are safe to assume that the advice and information in this
book are believed to be true and accurate at the date of publication. Neither the publisher nor the authors or
the editors give a warranty, express or implied, with respect to the material contained herein or for any
errors or omissions that may have been made. The publisher remains neutral with regard to jurisdictional
claims in published maps and institutional affiliations.

Printed on acid-free paper
This Springer imprint is published by the registered company Springer International Publishing AG part of

Springer Nature.
The registered company address is: Gewerbestrasse 11, 6330 Cham, Switzerland


https://doi.org/10.1007/978-3-319-72718-9

Introduction: Challenges in Operational Maritime Law . . .. ... ... ...
Martin Fink, Rebecca Dickey, Jorg Schildknecht, and Lisa Ferris

Part I International Straits

Minelaying and the Impediment of Passage Rights. . .. .............
Wolff Heintschel von Heinegg

“Left of Splash” Legal Issues Related to the Use of Force to Counter
Mining in the Straitof Hormuz . . . .. ........ ... ... ...........
Sean P. Henseler

International Straits: Peacetime Rights and Obligations. . ........ ...
Uwe Althaus

Belligerent Rights and Obligations in International Straits. . . .. ... ...
Jorg Schildknecht

The Legal Status of Greater and Lesser Tunbs Islands Including
a Brief History of the Legal Dispute. . . . ........................
Dorota Marianna Banaszewska

Part I Maritime Safety and Maritime Security

International Law and Search and Rescue . . .. ...................
Rick Button

A Review of Selected Measures for Reducing Potential Conflict
Among Naval Vessels in the South ChinaSea.....................
David Letts

What Went Wrong When Regulating Private Maritime Security
Companies . . .. ........ ...
Ian M. Ralby



vi

‘...in These Exceptional and Specific Circumstances. ..: The EU
Military Operation Against Human Smuggling and Trafficking

in the Southern Central Mediterranean. . . .. .................

Jouko Lehti
From Piracy to Palermo: The Changing Challenges

of Maritime Crime . . . .. ... .. . . . ..

Oliver Clark

Part II' Law of Armed Conflict

Prize Law and Contraband in Modern Naval Warfare. . . ... ... ..

Marcel Schulz
The Right of Visit of Foreign-Flagged Vessels on the High

Seas in Non-international Armed Conflict. . . . ... .............

Martin Fink

Occupation of Sea Territory: Requirements for Military Authority

and a Comparison to Art. 43 of the Hague Convention IV . . . . . . ..

Tassilo Singer

Contents



®

Check for
updates

Martin Fink, Rebecca Dickey, Jorg Schildknecht,
and Lisa Ferris

Abstract

This book is the first volume of the Operational Maritime Law series. The series
provides a platform for practitioners and scholars with specific interest in current
operational maritime law issues, to publish research advancing legal discourse, as
well as analysing current issues. The theme of the first volume is Operational
Law in International Straits and Current Maritime Security Challenges. This
volume is broken down into three parts. Part I explores international straits in an
operational law context, Part II discusses current subjects on maritime security
and maritime safety and Part III offers some thoughts on the law of armed conflict
at sea. This introduction highlights today’s maritime challenges in naval
operations and provides an explanation of the relevance of each section of the
publication. In regard to operational maritime law, three strands, in particular,
stand out: maritime security, focus on persons and non-international armed
conflict. Furthermore, in terms of positioning the law applicable for naval
operations within the context of international law, it is argued that this area
may be seen as a sub-regime of the international law of military operations.
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1 Introduction

What are today’s legal challenges for States and their defence forces in the maritime
domain? How do naval operations adapt to modern conflict to confront the changing
nature of legal challenges while operating at sea? These questions are central to this,
first-in-a-series, publication on operational maritime law. It provides a platform for
practitioners and scholars with specific expertise in current operational maritime law
to publish research advancing legal discourse, as well as analysing current issues on
these matters. The initiative of this series is driven by the Centre of Excellence for
Operations in Confined and Shallow Waters (COE CSW) in Kiel, Germany.' It is
born out of an understanding that the combination of broad tasking and an array of
growing mission sets for naval assets today and the increasing complexity of
international law at sea create a necessity to further study current international law
applicable to the maritime domain. The first volume’s theme is Operational Law in
International Straits and Current Maritime Security Challenges. To present this first
volume, some introductory remarks are made here with regard to today’s legal
challenges in the maritime dimension.

2 Today’s Maritime Challenges

There is little debate over the existence and relevance of the maritime domain in
modern conflict. But what does ‘modern conflict’ actually mean in a maritime
context? Perhaps one important overarching evolution in conflict from the last two
decades has been the gradual decline of the ‘statist approach’. The rise of non-State
actors and non-international armed conflict developed as one of the main challenges
inherent to today’s conflict. An abundance of legal questions also emerged from this
evolution. These questions spring from issues that originate from trying to fit or
adapt the ius ad bellum and ius in bello to this changing situation and have also
included debates from other sources of international law, such as human rights law.
The maritime domain did not lag in this evolution of the decline of the statist
approach. Although the legal debates, arguably, have not been as vigorous as in
the land dimension, it has not felt the changing face of conflict any less. The recent
focus within the maritime dimension may, arguably, be captured in three distinct
themes: the rise of the importance of the concept of maritime security, the focus on
persons during naval operations and the participation of naval forces in
non-international armed conflict (NIAC). These three themes can be discussed as
separate issues but are clearly related to each other.

'See the website of the CEO CSW at: http:/www.coecsw.org/.
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2.1 Maritime Security

States analyse the maritime dimension in terms of possible threats that may come
from or arise from the sea and aim to enhance security against those threats.
Maritime security is the enhancement of a State’s security interests in the maritime
dimension. Interestingly, the concept of maritime security takes on a broad under-
standing, and it can be perceived that the sharp classic divide between war and peace
has completely melted away. Threats to a State in the maritime dimension can exist
at all levels and types of conflict. The scope of the threat is broad and is difficult to
concretely define. More often maritime security is defined as a set of pressing
security issues, which may include topics such as illegal fisheries, security and safety
in ports and on board vessels, piracy, boat refugees, terrorism at sea and weapons of
mass destruction at sea.

Today, States generally accept that naval forces play a role in enhancing maritime
security. The military and the more traditional military security issues are, however,
not central to maritime security. The military is one of the many different
instruments to help enhance maritime security. Still, what is interesting to note is
that organisations such as NATO and the EU have through their recent maritime
strategies bound themselves to this idea of a role for naval forces in maritime
security.2 NATO, as a classic collective defence organisation, assumed a role in
counter-piracy operations, became active in the Aegean Sea in relation to refugees,
and recently changed its Article-V Operation Active Endeavour into Operation Sea
Guardian, which aims to build on maritime situational awareness, counter-terrorism
and support to capacity building.? Oliver Clark, in his chapter on piracy, is exposing
some legal challenges that arise from the involvement of traditional naval forces in
maritime security operations in the context of piracy. Jouko Lehti’s contribution
explains the EU’s legal ventures into helping boat refugees and battling refugee
smuggling and trafficking operations.

What also emerged in this context is the issue of private military companies
(PMCs) at sea to protect merchant vessels and maritime trade. After we have seen
much (legal) discussion in the land dimension with regard to PMCs in Iraq and
Afghanistan, the piracy threat that emerged in the last 10 years in and around the
Indian Ocean has fired this practice also in the maritime dimension, with
accompanying legal debates. Are they a welcome alternative for sea-trade protection
by naval forces? Should they exist next to, or instead of the military? And how will
they meet the legal thresholds for using force? In this volume, Ian Ralby discusses
some of these challenges of regulating the use of PMCs.

Apart from operational level consequences and legal challenges that focus on the
importance of enhancing maritime security, on a strategic-political level maritime
security arguably advances a different point of departure than the classic ‘Grotian’

2NATO has adopted its Alliance Maritime Strategy (AMS) in 2011. The EU adopted its
EU-Maritime Security Strategy (EUMSS) in 2015.

3NATO (2016).
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view of the freedom of the seas. In order to enhance security at sea and act in a timely
manner against threats, one must understand the maritime environment, gain a
sufficient level of awareness of the operating environment and reach a certain level
of control. Often used terms like ‘policing the seas’ and the general acceptance of
so-called ‘maritime security operations’ may have, arguably, caused a silent evolu-
tion in which the strategic-political thinking has changed from freedom of the seas to
controlling the seas. The question is whether this way of thinking is also trickling
through legal concepts and thinking or whether the legal fundamental point of
departure of the freedom of the seas still stands.

2.2 Persons

The importance of enhancing maritime security has also brought about a focus on
persons. Traditional naval warfare and naval operations conducted within the UN
collective security system, such as maritime embargo operations, always had a primary
focus on goods and vessels. Today’s challenge for naval forces in the maritime
dimension is mainly focused on human beings. Warships are tasked to confront
pirates, boat refugees, slave and drug traffickers, mercenaries and terrorists. Naval
operations moved from its traditional goods/vessel focus to person-focused operations.
This focus also provides a new dimension to legal challenges at sea. To name two
of these challenges in particular, firstly, in the past decade, the application of human
rights law in the maritime environment has emerged as an important and well-
discussed legal issue.” It ranges from issues with regard to fundamental human
rights in relation to piracy and arresting persons for drug trafficking, such as fair
trial and detention rights, to non-refoulement in the context of boat refugees. Some of
these legal challenges that apply human rights law in the maritime dimension have
reached the European Court of Human Rights (ECtHR). In this context of applying
human rights law at sea, the challenges between the interrelationship of human rights
law and the international law of the sea are on different subjects not yet crystallised.
Rick Button, for instance, highlights the challenges of the difference between search
and rescue (SAR) and law enforcement operations. The same question examining
the interrelationship that exists may be present between the provisions on the rescue
of persons in the law of naval warfare, the law of the sea and human rights law.
The second example of a legal challenge that can be mentioned here is the
so-called ‘legal finish’ during naval operations. Interestingly, this issue of the legal
finish appeals back to the way traditional, but unused, prize law is organised, namely
in a ‘wet’ dimension and a ‘dry’ dimension. The wet dimension is the actual action
and legal issues at sea in which a good, a vessel or—today—a person is captured.
The dry dimension is the subsequent actions that need to be considered in the
aftermath of the action. The smooth connection between both dimensions is chal-
lenging in itself. Transferring the person to a State or to another State that is willing

‘See e.g. Treves (2010), Guilfoyle (2010) and Papastavridis (2013).
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to start legal procedures and ensuring that sufficient evidence is produced that holds
in a court of law are examples of this. Apart from the non-use of prize law, during the
‘1990s of the former century, maritime embargo operations that had been the
primary focus in naval operations arguably pushed the notion of a dry dimension
in naval operations further to the background. Today, however, law enforcement
types of operations that naval forces are confronted with have renewed the under-
standing that efforts must be put also into the dry dimension and that a successful
‘legal finish’ to what happens at sea urges for a whole government approach.

2.3 Non-international Armed Conflict

If conflict rises to the level of an armed conflict, then current conflicts can often be
characterised as non-international. Fighting against non-State actors has given States
a plethora of legal issues to debate, ranging from detention issues to an expanding set
of conflict types beyond international and non-international, to complex issues on
the legal boundaries of the battlefield. Obviously, these debates also have an impact
in the maritime dimension. At the same time, recent years have seen armed conflicts
erupt in coastal States in which naval forces were part of the military campaign.
Examples are Libya, Yemen, Iraq Gaza and Lebanon. These conflicts confronted
maritime lawyers with interesting legal questions, such as whether the law of naval
warfare, and the law of blockade in particular, actually applies to conflicts in the
Gaza or off the coast of Yemen. How must the right of belligerent visit and search be
understood in the fight against non-State actors? What are the legal possibilities to
detain persons on a foreign-flagged vessel from a State that has nothing to do with
the underlying conflict? These are all questions that surface when having to deal with
non-State actors during a non-international armed conflict at sea.

3 Traditional Conflict Is Not a Thing of the Past

Having noted above the focus in the maritime dimension during the last 15 years
through three strands that have emerged as a consequence of the decline of the statist
approach, it is something completely different to state that traditional international
armed conflict is a thing of the past. The current situation is, in fact, quite the
contrary. Much on the foreground, for instance, is the tension between States in
the South China Sea, which is an issue that cannot be forgotten in this context. David
Letts, in his chapter, searches for options on how to scale down tensions between
States. Re-emerging tensions between Russia and other States may also develop
beyond the cyber-dimension or a situation where Russia’s military involvement is
kept in the grey zone of conflict. What must, therefore, be underlined is that the
above-mentioned strands have resulted in a certain focus, rather than concluding that
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other types of warfare belong to history. The challenge for naval operators (and the
military as a whole) is that they have to deal with the complete spectrum of conflict
and crises from peacetime crises to ‘grey-on-grey’ war fighting and from law
enforcement operations to restoring international peace. It merits, therefore, also to
keep in mind that certain aspects of international law may have been snowed under
but still exist, like the forgotten basics of prize law, to which Marcel Schulz devotes a
chapter. This volume also includes multiple authors’ analyses on the use of interna-
tional straits and maritime areas. Another forward-leaning analysis in this context is
Tassilo Singer’s chapter on the legal possibilities of occupational law applied at sea.

4 Operational Maritime Law

One can take different approaches to study the relationship between international
law and the maritime dimension. Broadly seen, there are two approaches that have
emerged. The first is the increasingly generally accepted approach to centralise
military operations and consider what aspects of international law apply and how
they interrelate to each other during military operations. This approach, usually
termed the International Law of Military Operations, has become a well-accepted
approach and term. The term underlines the influence of and the interrelationship
between various branches of international law that regulate military operations.’ The
maritime dimension is an essential aspect of military operations with particular legal
challenges of its own. Similar to international law of military operations, the law that
applies to maritime operations consists of various branches of international law.
Arguably, the particularities and challenges of the maritime dimension and applica-
ble laws make Operational Maritime Law a specific sub-discipline of its own within
the general international law of military operations.6

The second is the approach that centralises around the term of maritime security,
which logically flows from the focus on the strands mentioned above and is reflected
in a legal sub-discipline that is termed Maritime Security Law. Although these terms
may overlap in terms of content, the difference between operational maritime law
and maritime security law lies with the view that the first focuses on security and
military operations, and the second contains a broader scope of issues in which the
military may play a role within security and safety challenges in the maritime
dimension. In the latter, for instance, port security measures, merchant vessel safety
measures and maritime environmental issues belong to this broader legal discipline.
Maritime Security Law, therefore, includes both security and safety issues that
emerge out of the maritime community as a whole. There is merit in combining
security and safety, as Kraska and Pedrozo mention, ‘In many respects the fusion of

*Gill and Fleck (2015), p. 5.

SArguably the term operational maritime law encompasses a broader term than the law of naval
operations, because the ‘naval’ emphases the military, where maritime includes all maritime
activities of a State.
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maritime security and maritime safety is unavoidable. The legal regimes that regulate
each activity are less distinct today than in the past and now share common and
mutually reinforcing objectives.”” However, as this series is primarily aiming to
unlock the current legal challenges that are connected to the use of naval assets, the
term Operational Maritime Law will be used as the more on point approach and term
for this particular purpose.

This introduction has touched upon only a few challenges that are emerging in the
maritime dimension and has not even scratched the surface of the legal issues that
come with these challenges. For sure, scholars and practitioners will have many
more analyses, findings and debates on their minds that need sharing and a platform
in order to enhance our understanding of international law in the maritime dimen-
sion. Let this be your invitation.
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Abstract

Naval mines are considered to pose a serious threat to international shipping. This
certainly holds true for free-floating submarine contact mines but not necessarily
for modern naval mines that are highly discriminating weapons. Be that as it may,
the mere fact that naval mines have been laid in a given sea area will impede upon
freedom of navigation. The only international treaty dealing with naval mines is
the 1907 Hague Convention VIII, whose scope is limited to automatic submarine
contact mines and which was concluded at a time when the breadth of the
territorial sea did not exceed 3 nautical miles and other concepts, such as the
EEZ, were unknown. The first part of the present chapter deals with the question
whether and to what extent belligerents are entitled to lay mines in international
straits overlapped by their territorial sea, their archipelagic waters, or in the high
seas. The second part deals with the legality of naval minelaying in times of
peace, which is to be determined in the light of the Corfu Channel judgment, the
international law of the sea, and the positions taken by States in military manuals.

1 Introduction

Naval mines are an extreme threat to innocent shipping. Indeed, not just during armed
conflicts but also in times of peace (e.g., in the Red Sea in 1984) that international
shipping has suffered considerable losses by hitting naval mines, whose presence had

This article was originally published in International Law Studies, 90 Int’L. Stud 544 (2014).
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not been notified or which were “free-floating”” mines. In view of the importance of the
freedom of navigation to the world economy and international security, the naval mine
threat the “hidden menace”' seems to be intolerable. Therefore, the question arises
whether international law principles and rules provide effective protection of interna-
tional shipping by prohibiting or restricting the use of these means of warfare.

It must not be forgotten, however, that today’s naval mines, which can be
programmed to hit only certain categories of ships or, if sufficient data are available,
even an individual ship, are highly discriminating weapons.” The use of unanchored
automatic submarine contact mines that do not become harmless within 1 h after they
have been laid, and anchored contact mines that do not become harmless as soon as
they have broken loose, is prohibited. However, even then, such mines do not
necessarily pose an indiscriminate danger to innocent shipping because the “bow
wave brushes the mine clear of the ship.”3 Still, the fact that naval mines have been
laid in a given sea area or even reasonable grounds for suspicion that they may be
present will always have an impact on innocent shipping. Such shipping will either
refrain from using the area or proceed with utmost caution, thus extending the
duration of the voyage. Because minesweeping and countermine operations are a
very challenging, costly, and time-consuming task, even the availability of the
necessary assets to undertake those operations does not mean that the mine threat
can be quickly and effectively eliminated.

This article focuses on two questions. The first concerns the exercise of the
belligerent right of minelaying and its impact on the freedom of navigation enjoyed
by innocent, in particular neutral, shipping. In this context, a brief discussion of the
term “passage rights” is necessary. In the contemporary international law of the sea,
the term is usually used for the rights of innocent passage, transit passage, and
archipelagic sea-lane passage. During international armed conflicts, the belligerents
will often not limit their operations to their national waters but employ methods and
means of naval warfare, including naval mines, in high seas areas. Therefore, the
term “passage rights” is understood here in a broad sense, not including just those
rights but also including the freedom of navigation in sea areas beyond the outer
limits of the territorial sea. The starting point will be 1907 Hague Convention VIIL*
In a second step, the subsequent practice of States will be analyzed with a view to
establishing the contemporary law on belligerent minelaying in the light of passage
rights/freedom of navigation. The law of neutrality, in particular the right of neutral
States to lay mines in their national waters, will be dealt with only marginally.

The second question concerns the laying of naval mines in times of peace.
Operations to lay mines are not easy but rather are a time-consuming task unless

'This quote is borrowed from Griffith (1981).

ZFor a short overview of the technology currently in use, see Levie (1992), pp. 97-115. For further
details, see Fuller and Ewing (2013), p. 115. See also Rios (2005), pp. 11-15.

3Levie (1992), p. 141, quoting a Report of Experts submitted to the International Court of Justice
(CJ) in the Corfu Channel case. See also Cowie (1949), pp. 188—189.

#1907 Hague Convention VIII, 36 Stat. 2332, T.S. No. 541. Although the Convention is limited to
automatic contact mines, there is wide agreement that it is applicable to modern naval mines that are
based on a different technology. See Heintschel von Heinegg (1994).
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they are intended to hit vessels indiscriminately. A State may therefore plan to lay
mines well before the outbreak of an international armed conflict in order to be
prepared to counter a threat. Moreover, it may wish to pursue its national security
goals by denying others the use of its territorial sea, including that overlapped by
international straits, and its archipelagic waters, including those within archipelagic
sea lanes. Seemingly, such minelaying might be considered as clearly illegal because
of the international law of the sea, which, certainly during times of peace, guarantees
freedom of navigation not only in high seas areas but also in the territorial sea,
international straits, and archipelagic waters while recognizing that these sea areas
are subject to the territorial sovereignty of the coastal or archipelagic State. A closer
examination shows that international law provides no absolute prohibition on
minelaying during peacetime.

2 The Law of International Armed Conflict on Naval Mines
and Passage Rights

2.1 The 1907 Hague Convention VIil and the Freedom
of Navigation

One of the most difficult and contentious issues faced by the 1907 Hague Peace
Conference was the regulation of mine warfare at sea. In view of the experience of
the Russo—Japanese War (1904—1905), the delegates were prepared to assure “to
pacific commerce an effectual protection™® against the effects of naval mines both
during and in the aftermath of an international armed conflict.” There was, however,
no agreement as to how such protection should be accomplished.

Some delegations proposed far-reaching restrictions that would have resulted in
an almost absolute prohibition on minelaying in high seas areas to safeguard the
freedom of navigation of innocent, in particular neutral, shipping.8 While some of
those proposals were too ambitious to have a realistic chance of being accepted by a

The Russo-Japanese War was the first international armed conflict during which naval mines were
used extensively and which had long-lasting detrimental effects on shipping after the end of
hostilities. See Lauterpacht H (ed) Oppenheim L (1952), p. 471; Hoffmann (1977), p. 145;
Colombos (1968), p. 531 and Castrén (1954), p. 275.

51907 Hague Proceedings Vol. III, p. 3:399.

"For the various proposals, see id., Annexes 9-37, at 662—-682. Worth mentioning is the British
proposal (Annex 9) according to which the use of automatic contact mines would have been limited
to the territorial seas of the belligerents. Only when laid off military ports could the distance be
extended to 10 nautical miles.

814. Tt may be added that some of those proposals were far from altruistic or motivated by the wish
to protect innocent shipping. In particular, States with large navies were afraid that the use of naval
mines could jeopardize their naval supremacy. “Behind the proposals of the Conference stood the
politics of force.” Reed (1984), p. 294.
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sufficient number of delegations,” there was a short period during which it seemed
possible to arrive at a compromise between those who were in favor of limiting the
use of naval mines to certain sea areas and those who wished to prevent such
geographical limitations. The Committee of Examination, in its report to the Third
Commission, proposed four draft articles defining the sea areas in which naval mines
could be laid.'” The committee was guided by the wish to protect as far as possible
innocent shipping without unduly depriving belligerents of the use of an effective,
inexpensive means of naval warfare."!

Eventually, the draft articles that dealt with the sea areas in which minelaying was
to be limited did not obtain the necessary majority. The Third Commission in its
Report to the Conference emphasized:

By thus overturning, through the suppression of Articles 2 to 5, the decision which had
seemed to obtain unanimous support in the committee and according to which a restriction as
to area in the use of anchored mines ought to be expressly set forth in the regulations, there
has been no intention to swerve from the conviction that a restriction as to area also is
imposed upon the employment of such mines. The very weighty responsibility towards
peaceful shipping assumed by the belligerent that lays mines beyond his coastal waters has
been several times placed in evidence, and it has been unanimously recognized that only
“absolute urgent military reasons” can justify such a usage with respect to anchored mines.
“Conscience, good sense, and the sentiment of duty imposed by the principle of humanity”
will be the surest guide for the conduct of mariners of all civilized nations; even without any
written stipulation, there will surely not be lacking in the minds of all the knowledge that the

°For instance, the Colombian delegation proposed the following:

The employment of anchored automatic mines is absolutely forbidden except as a means of
defense. Belligerents may not employ such mines except for the protection of their own
coasts and only within a distance of the greatest range of a cannon. In the case of arms of the
sea or navigable channels leading exclusively to the shores of a single Power, that Power
may bar the entrance for its own protection by laying automatic contact mines. Belligerents
are absolutely forbidden to lay anchored automatic contact mines in the open sea or in the
waters of the enemy.

1907 Hague Proceedings Vol. III, Annex 36, at 682.

1974, Annex 31, at 677. Articles 2 to 5 would have limited the right to lay mines to the three-nautical
mile territorial seas of the belligerents unless laid off military ports. In the latter case the distance
would extend up to 10 nautical miles. There was, however, no absolute prohibition of employing
naval mines in high seas areas. According to Article 5, the belligerents would have been entitled to
lay automatic contact mines “within the sphere of their immediate activity,” provided they became
harmless “within 2 h at most after the person using them has abandoned them.”

"1On the other hand, we must take into account the incontestable fact that submarine mines are a
means of warfare the absolute prohibition of which can neither be hoped for nor perhaps desired
even in the interest of peace: they are, above all, a means of defense, not costly but very effective,
extremely useful to protect extended coasts, and adapted to saving the considerable expense that the
maintenance of great navies requires. . . . This means that automatic contact mines are an indispens-
able weapon. Now to ask an absolute prohibition of this weapon would consequently be demanding
the impossible; it is necessary confine ourselves with regulating its use. 1907 Hague Proceedings
Vol. III, p. 399.
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principle of the liberty of the seas, with the obligations that it carries for those who make use
of this means of communication open to all peoples, is definitively dedicated to humanity.'?

This statement probably correctly reflected the general attitude of the delegations
present in The Hague. However, the 1907 Hague Convention VIII contains no
specific provision that prohibits or considerably restricts the laying of mines in
certain sea areas.'’ Therefore, the general view is that “Article 3 ... allows the
implication that, within the terms of the Convention, belligerents may sew [sic]
anchored automatic contact mines anywhere upon the high seas.”'* However, the
preamble should be considered in a systematic interpretation of the operative
provisions. The preamble indicates that the parties were “inspired by the principle
of the freedom of sea routes, the common highway of all nations” and wished “to
restrict and regulate [the] employment [of automatic submarine contact mines] in
order to mitigate the severity of war and to ensure, as far as possible, to peaceful
navigation the security to which it is entitled, despite the existence of war.” In view
of this stated purpose, Article 3(1) can be interpreted as prohibiting vast minefields in
high seas areas if they disproportionally interfere with freedom of navigation.'” The
preamble is, however, subsidiary to the operative provisions, in particular Articles
1 and 3(2). In those, peaceful shipping is protected only against anchored and
unanchored mines that do not become harmless in accordance with Article 1
(1) and (2). And the State’s obligation to render anchored mines harmless “should
they cease to be under surveillance” is far from absolute in character; Article
3 qualifies the obligation by requiring only that they “undertake to do their utmost.”
The same holds true for the obligation to notify shipowners of danger zones, the
requirement being subject to “military exigencies.” Moreover, the preamble itself
reveals that Hague Convention VIII does not provide “all the guarantees desirable.”
Therefore, and in view of the drafting history, the provisions of the Convention
cannot be interpreted as limiting the right of belligerents to use naval mines to certain
sea areas or as prohibiting their use if they unduly interfere with the freedom of
navigation, in particular with certain passage rights.

During the 1907 deliberations, the Netherlands delegation exerted considerable
effort to obtain agreement to a prohibition on the laying of mines in international
straits. Originally, the Dutch delegation had proposed the following provision: “In
all cases straits uniting two open seas cannot be barred.”'® Later, the Dutch delega-
tion modified its proposal: “In any case, the communication between two open seas

121907 Hague Proceedings Vol. I, p. 282.

13 Article 2 prohibits the laying of mines off the enemy’s coats and ports only if it serves the “sole
object of intercepting commercial shipping.”

YTucker (1955), p. 303.

15S.ee, e.g., Reed who maintains that 1907 Hague Convention VIII created a standard for the
protection of neutral shipping that “should be interpreted from the viewpoint of a neutral shipper.”
Reed (1984), p. 301. However, he ignores the fact that the obligations of belligerents under Article 3
(2) of the Convention are subject to feasibility and military exigencies.

161907 Hague Proceedings Vol. III, Annex 12, p. 663.
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cannot be barred entirely, and passage will be permitted only on conditions which
are indicated by the competent authorities.”'’ Those proposals were rejected because
“the proposal of the Netherlands met objections drawn from rights of territorial
sovereignty as well as from conventional stipulations existing on the subject of
certain straits.”'®

It follows from the text and drafting history that those delegates who were
opposed to an establishment of fixed limits within which mines could be employed
and who advocated the right of belligerents to make use of anchored mines without
restrictions as to place, even on the high seas, eventually prevailed. Accordingly,
under the 1907 Convention, minelaying could impede the customary right of
innocent passage, even if exercised in an international strait and on the freedom of
navigation in high seas areas.'®

Interestingly, the British delegate emphasized that “the right of the neutral to
security of navigation on the high seas ought to come before the transitory right of
the belligerent to employ these seas as a scene of operations of war,” and he
considered the Convention as constituting “only a partial and inadequate solution
of the problem.” Since the Convention could not “be regarded as a complete
exposition of the international law on this subject,” it would “not be permissible to
presume the legitimacy of an action for the mere reason that this Convention has not
prohibited it.”*!

The German delegate responded by emphasizing that “a belligerent who lays
mines assumes a heavy responsibility towards neutrals and to-wards peaceful
shipping” and that “no one will resort to this instrument of warfare unless for military
reasons of an absolutely urgent character,” but it would be a great mistake to issue
rules the strict observance of which might be rendered impossible by the law of facts.
It is of the first importance that the international maritime law ... contain only
clauses the execution of which is possible from a military point of view and is
possible even in exceptional circumstances. Otherwise, the respect for law would be
lessened and its authority undermined.”**

Despite the obvious disagreement regarding the right to use naval mines in high
seas areas, seemingly both delegates agreed that the laying of mines that interfered
with innocent, in particular neutral, shipping is subject to considerations of military
necessity “of an absolutely urgent character.” In other words, minelaying in high
seas areas would, according to both delegates, clearly be unlawful if not justified by a

4., Annex 22, p. 671.
814d., p. 408.
YFor further discussion of the Convention, see Haines (2014).

2OStatement by Sir Ernest Satow, Delegate of Great Britain, at the Eighth Plenary Meeting (Oct.
9, 1907). 1907 Hague Proceedings Vol. I, p. 275.

2.

22Statement by Baron Marschall von Bieberstein, Delegate of Germany. Id. p. 275, 76. He added
that “military acts are not solely governed by stipulations of international law. There are other
factors: Conscience, good sense, and the sentiment of duty imposed by principles of humanity will
be the surest guides for the conduct of sailors and will constitute the most effective guaranty against
abuses.”



Minelaying and the Impediment of Passage Rights 17

significant military advantage.> Unfortunately, the words of the German delegate
were vitiated by the German practice of the First and Second World Wars.

2.2 Subsequent Practice and Developments

2.2.1 The Two World Wars

The belligerents of the two world wars resorted to a practice of almost unrestricted
mine warfare at sea.”* The disregard of the 1907 Hague Convention VIII and the
legitimate interests of neutral shipping was partially justified as a reprisal to allegedly
prior unlawful conduct by the enemy.?> Therefore, the practice does not establish
that the Convention had fallen into desuetude.’® Rather, it proves that the
belligerents accepted the obligation to issue appropriate warnings and to provide
notifications of danger areas.”” Moreover, the practice of the Second World War, at
least in its beginning, seems to support the view that, despite the lack of geographical
limitations on the use of naval mines in the Convention, belligerents were prepared
to either refrain from mining international straits or, if they had mined such straits,
provide for piloting services in order to ensure a safe passage.”® That practice
conformed to the second Dutch proposal at the 1907 Hague Conference under
which international straits could be mined if provision is made for safe passage.*’

2.2.2 Post-1945 Mining During International Armed Conflicts

In the post-Second World War era, naval mines have been employed in several
instances. The first was the mining of the Corfu Channel in 1946. Because Great
Britain and Albania were not parties to an international armed conflict, we will return
to it, and the International Court of Justice judgment that addressed it, later.>®

2 But see Tucker (1955), p. 303, who states that “it is only mine laying of an openly indiscriminate
character that is prohibited i.e., mines sewn [sic] without regard to any definite military operation
save that of endangering all peaceful shipping, and without any reasonable assurance of control or
surveillance.”

2*See Lauterpacht H (ed) Oppenheim L (1952), p. 473; Colombos (1968), pp. 533-534; Castrén
(1954), p. 277; Tucker (1955), p. 303-305; Levie (1992), pp. 65-89 and Cowie (1949), pp. 43-87,
119-165.

ZMallison (1968), p. 68.

SFor the contrary view, see Baxter (1970), p. 97.

?TLevie (1992), pp. 78-83. See also Reed (1984), p. 306 (who maintains that the practice of the two
world wars has contributed to a customary rule according to which minefields in high seas areas
must always be notified).

20n April 9, 1940 the German government provided notification of a “mine warning area” in the
Skagerrak between Lindesnes, Lodbjerg and Flekkeroy, Sandnids Hage; on September 3, 1939
regarding the Southern entrance of the Sound and the Great Belt; and on April 29, 1940 regarding
the Kattegat. The British government allowed passage through the Strait of Dover and the Firth of
Forth.

29Supra note 17 and accompanying text.
30Corfu Channel (UK. v. Alb.), 1949 1.C.J. 4 (Apr. 9).
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Similarly, the mining of the Red Sea in 1984°" is not relevant to this analysis as it did
not occur during an armed conflict.

Since the armed conflicts during which naval mines were used have been
addressed extensively elsewhere,”” it suffices here to highlight only those aspects
of the conflicts relevant to the examination of the relationship between the belliger-
ent right to employ naval mines and the passage rights of innocent neutral shipping.
Hence, the Korean War (1950-1 953)3 3 need not be addressed because the mines laid
off Wonsan to prevent an amphibious landing operation resulted in no lasting
impediment to passage rights. The same holds true for the mining in 1972 of three
North Vietnamese ports during the Vietnam War’* (although it is worth mentioning
that neutral ships were given a period of grace to leave®”) and of the approaches to
Port Stanley during the Falklands/Malvinas conflict (1982).*® During the 2011
conflict in Libya, Quaddafi’s forces laid mines off the port of Misurata, probably
in order to prevent food and other supplies from reaching the city.>” This conduct
was considered unlawful, not because of its impact on the freedom of navigation but
because of its disregard for humanitarian considerations and for UN Security
Council Resolution 1973, which obliged Libyan authorities to “ensure the rapid
and unimpeded pas-sage of humanitarian assistance.”*

The mining of the Suez Canal during the Arab—Israeli Wars (1967 and 1973) also
need not be considered here because the Suez Canal is subject to a special treaty
regime®” and its passage is not governed by the law of the sea. However, the 1973
conflict is notable in that both the Gulf of Suez and the Gulf of Aqaba were closed by
minefields.*” Interestingly, their closure attracted considerably less attention than did
the closure of the Suez Canal.

The use of naval mines during the 1971 India—Pakistan conflict still remains
widely unnoticed even though at least five neutral merchant vessels were sunk by
mines.*' The mining of the Bay of Bengal by India and of the delta of the Ganges
River by Pakistan did not extend beyond the territorial seas of the belligerents and
had no broader impact on passage rights or on the freedom of navigation.

31See Truver (1985), pp. 115-117.

328ee authorities cited infra notes 33—48.

¥ See Cagle and Manson (1957), pp. 121-122.

3See Levie (1992), pp. 144157 and Swayze (1977).
33Mallison and Mallison (1976), p. 102.

3See Levie (1992), p. 159 and Fenrick (1985).

3 See Heintschel von Heinegg (2012), pp. 211, 217.

388.C. Res. 1973, 6, UN. Doc. S/RES/1973 (Mar. 17, 2011).

*Convention Respecting the Free Navigation of the Suez Maritime Canal, Gr. Brit.-Ger.-Austria-
Hung.-Spain-Fr.-It.-Neth.-Russ.-Turk., Oct. 29, 1888, reprinted in (1909) AJIL Supplement 3:123.

405ee Levie (1992), pp. 157-158.
“1See Rohwer (1974), pp. 24-26.
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The India—Pakistan conflict and the use of naval mines against Nicaraguan ports
in 1984** support the position that the laying of mines in the enemy’s territorial sea
and internal waters is permissible under the law of armed conflict. As has been
rightly stated by Judge Schwebel in his dissent to the Nicaragua judgment, a
“belligerent is entitled . . . to take reasonable measures (a fortiori, within the internal
waters of the opposing belligerent) to restrict shipping, including third flag shipping,
from using the ports of its opponent. Thus the use of mines in hostilities is not of
itself unlawful.”*? Judge Schwebel also emphasized, however, that as against third
States whose shipping was damaged or whose nationals were injured by mines laid
by or on behalf of the United States, the international responsibility of the United
States may arise. Third States were and are entitled to carry on commerce with
Nicaragua, and their ships are entitled to make use of Nicaraguan ports. If the United
States were to be justified in taking blockade-like measures against Nicaraguan
ports, as by mining, it could only be so if its mining . . . were publically and officially
announced by it and if international shipping was duly warned by it about the fact
that mines would be or had been laid in specified waters.*

The use of naval mines during the Iran-Iraq War (1980-1988)*° is the most
important post-Second World War armed conflict in which the question of the
legality of belligerent interference with the freedom of navigation of neutral shipping
has arisen. In response to the laying of naval mines in the Persian Gulf, the
international community made use of a variety of measures to enforce the right of
freedom of navigation, ranging from convoying their merchant vessels*® and mine-
sweeping operations”’ to the use of force against Iranian vessels that had been caught
laying unanchored mines and two oil platforms that had been used as bases for
operations.*® These enforcement measures were considered lawful as either self-
defense actions or countermeasures in response to the illegal use by Iran of unan-
chored mines and of nonnotified anchored mines. It may be concluded, therefore,
that had Iran refrained from the use of unanchored mines and had it properly
provided notification of the minefields, the international community’s response to
the mining activities would not have been based on the illegality of the Iranian

“2For the facts established by the ICJ, see Military and Paramilitary Activities in and against
Nicaragua (Nicar. v. U.S.), 1986 1.C.J. 14, 76-80 (June 27) [hereinafter Nicaragua]. See also
Levie (1992), pp. 162-166.

Nicaragua, supra note 42, 236 (Schwebel J dissenting opinion).

*1d., 238.

“For a comprehensive analytical assessment of the legal issues of the Iran-Iraq War, see the
contributions in de Guttry and Ronzitti (1993). The Iran-Iraq War (1980-1988) and the Law of
Naval Warfare. Cambridge University Press, Cambridge; Dekker and Post (1992). The Gulf War of
1980-1988. Kluwer Academic Publishers, Dordrecht.

46Nordquist and Wachenfeld (1988).

“TRonzitti (1987).

“8For the facts established by the ICJ, see Oil Platforms (Iran v. U.S.), 2003 1.C.J. 161, 23-25
(Nov. 6). See also Levie (1992), pp. 166-70.
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conduct. Thus, the international community’s rationale for the actions taken does not
support a conclusion that the mining of the Persian Gulf was unlawful per se.

An important facet of the Iran—Iraq conflict concerns the status of the Strait of
Hormuz and the question of whether during an international armed conflict mines
may be laid in international straits. In October 1982, the Iranian government, in a
letter to the UN Security Council, declared:

As certain rumours have been spread concerning the Straits of Hormuz, which might disturb
international navigation in that area, the Ministry of Foreign Affairs of the Islamic Republic
of Iran reaffirms that Iran is committed to keeping the Straits open to navigation and will not
spare any effort for the purpose of achieving this end.*’

This statement is remarkable in that Iran has consistently taken the position that
the regime of transit passage set forth in Article 38 of the 1982 United Nations
Convention on the Law of the Sea®® does not apply to the Strait of Hormuz because
Iran has merely signed, not ratified, the Convention.”' At the same time, the

“UN. Security Council, Charge D’ Affaires of the Permanent Mission of Iran, Letter dated Oct.
21, 1980 from the Charge D’ Affaires of the Permanent Mission of Iran to the United Nations to the
Secretary General. U.N. Doc. S/14226 (Oct. 22, 1980).

S%United Nations Convention on the Law of the Sea, Dec. 10, 1982, U.N.T.S. 1833:397 [hereinafter
UNCLOS]. The Convention entered into force on November 16, 1994. As of November 12, 2014,
166 States, including the Holy See, are parties to it.

5!'Upon signature, Iran made the following declaration:

Notwithstanding the intended character of the Convention being one of general application
and of law making nature, certain of its provisions are merely product of quid pro quo which
do not necessarily purport to codify the existing customs or established usage (practice)
regarded as having an obligatory character. Therefore, it seems natural and in harmony with
article 34 of the 1969 Vienna Convention on the Law of Treaties, that only states parties to
the Law of the Sea Convention shall be entitled to benefit from the contractual rights created
therein.

The above considerations pertain specifically (but not exclusively) to the following:

The right of Transit passage through straits used for international navigation (Part III, Section 2,
article 38).

Declarations and Statements, Oceans & Law of the Sea. http://www.un.org/Depts/los/conven
tion_agreements/convention_declarations.htm (than follow Iran hyperlink). Accessed 8 June 2017.

It should also be noted that Oman, which borders the Strait of Hormuz as well, neither explicitly
accepts nor rejects the applicability of the transit passage regime. Upon signature, Oman declared:

It is the understanding of the Government of the Sultanate of Oman that the application of the
provisions of articles 19, 25, 34, 38 and 45 of the Convention does not preclude a coastal State from
taking such appropriate measures as are necessary to protect its interest of peace and security.

1d. (then follow Oman upon signature hyperlink).

Upon ratification on August 17, 1989, Oman declared that the

Sultanate of Oman exercises full sovereignty over its territorial sea, the space above the territorial
sea and its bed and subsoil, pursuant to the relevant laws and regulations of the Sultanate and in
conformity with the provisions of this Convention concerning the principle of innocent passage.

Id. (then follow Oman upon ratification/accession hyperlink).


http://www.un.org/Depts/los/convention_agreements/convention_declarations.htm
http://www.un.org/Depts/los/convention_agreements/convention_declarations.htm
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statement does not necessarily establish that Iran will not take belligerent
(or peacetime) measures that would prevent or impede passage through the Strait
of Hormuz and, thus, Iran’s acceptance of a legal obligation to refrain from such
actions.

2.2.3 Some Preliminary Conclusions

Subject to further matters that will be considered in the following section, the 1907
Hague Convention VIII and State practice seem to indicate that during an interna-
tional armed conflict, the belligerents are entitled to lay naval mines in all sea areas
beyond the national waters (i.e., internal waters, territorial sea, and archipelagic
waters) of neutral States. Accordingly, there is no prohibition on impeding innocent
passage in the territorial seas of the belligerents as long as the closure has been
properly notified in advance.

While there is no State practice involving archipelagic States, it is safe to
conclude that the same holds true for those parts of belligerent archipelagic waters
in which only the right of innocent passage (as distinct from the right of archipelagic
sea-lane passage) applies.’

International straits overlapped by the territorial seas of the belligerents are not
absolutely excluded from mining. Hence, naval mines may be laid in belligerent
international straits as long as the belligerent has given prior notice and ensures a
means of safe passage, e.g., by providing piloting services or by temporarily
disarming the mines. It remains to be seen whether the provisions of UNCLOS
Article 38 on transit passage have contributed to an extended protection of such
straits.

Minelaying in high seas areas (i.e., sea areas beyond the outer limit of the
territorial sea) is not prohibited, again as long as the belligerent has notified the
minefield in a timely and appropriate manner.’> However, in view of the continuing
right of neutral shipping to use the high seas for legitimate purposes, the legality of
any employment of naval mines depends upon its justification by military necessity
considerations. The laying of extensive minefields or their maintenance over a long
period of time will not be in compliance with the law of naval warfare if there is no
legitimate military necessity that justifies depriving neutral shipping of the freedom
of navigation given its importance to international trade and the world economy.

Finally, and for the sake of completeness, it should be added that neutral States
are entitled to lay mines off their coasts to defend their national waters and territories
against belligerent interference.’* Such mining must be limited to the territorial sea
and may not extend to international straits or archipelagic sea lanes unless it does not
suspend, hamper, or otherwise impede the rights of transit passage or archipelagic

32§ee UNCLOS, supra note 50, art. 52.

33For a similar assessment of the prior notification requirement, see Reed (1984), pp. 306-307 (who
rightly maintains that during the two world wars all “war zones,” including those enforced by the
use of naval mines, had been notified by the belligerents.).

341907 Hague Convention VIII, supra note 4, art. 4.
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sea-lane passage.” Notification of the laying of armed mines and the arming of
prelaid mines in neutral national waters is required.

23 Belligerent Minelaying and Passage Rights:
Contemporary Law

The 1907 Hague Convention VIII does not provide a comprehensive legal frame-
work on minelaying during an international armed conflict since its scope of
applicability ratione materiae is limited to “automatic submarine contact mines.”
Although it is possible to deduce from the Convention a number of principles that
also apply to modern naval mines,’® an identification of contemporary international
law is not limited to a dynamic interpretation of the Convention. Rather, it is
indispensable to also consider those publications that shed light on what States are
willing to accept as the current state of the law applicable to minelaying during
international armed conflicts. These include the San Remo Manual,57 as well as the
military manuals of the U.S. Navy,58 Canada,>® the United Kingdom,60 and
Germany.61 While the manuals selected for examination is rather limited, there are
two reasons why they may still serve as reference points. First, the U.S. Navy manual
(NWP, 1-14) has been adopted by a number of other States, which consider its
provisions to correctly reflect the current state of the law. Second, these manuals are
the most current statements on the international law applicable to mine warfare.

2.3.1 Access to and from Neutral Waters

In accordance with the law of maritime neutrality prohibiting the conduct of
hostilities in neutral waters, there is a clear prohibition on laying naval mines in
waters subject to national sovereignty, i.e., the internal waters, territorial sea, and
archipelagic waters of neutral States.°> Although it is lawful to conduct hostilities,
including minelaying, in the sea areas beyond the outer limits of the territorial sea,
that is, in neutral exclusive economic zones (EEZ) and the high seas, access to and
exit from neutral waters may not be barred. As stated in three of the manuals, mining
of those sea areas “shall not have the practical effect of preventing passage between
neutral waters and international waters.”®> Accordingly, the belligerent that lays

3SSRM (1995), p. 29.
36See Heintschel von Heinegg (1994), pp. 59-70.

STSRM (1995), supra note 55. See also the related Explanation, which provides additional detail
concerning each of the Manual’s basic rules.

SSNWP 1-14M (2007).
5%Canadian Manual (2001).
SOUK Manual (2004).

6! German Manual (2013).

52SRM (1995), pp- 15, 16, 86; NWP 1-14M (2007), 7.3, 9.2.3; Canadian Manual (2001), 8053, 806;
UK Manual (2004), 13.8, 13.9, 13.58 and German Manual (2013), 1205, 1214, 1216.

S3SRM (1995), p. 87; Canadian Manual (2001), 839 and UK Manual (2004), 13.59.
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mines off a neutral’s coast is obliged to provide for safe routes through the minefield,
e.g., by leaving open convenient channels or by providing piloting services. It must
be emphasized, however, that the laying of mines in close proximity to a neutral
territorial sea will be lawful only in exceptional circumstances, for example, in a
confined sea area that is used by the enemy.

2.3.2 Belligerent National Waters and the Right of Innocent Passage
According to all the manuals, belligerent national waters, which are its
internal waters, archipelagic waters, and territorial sea, are “areas of naval
war-fare.”®* Hence, there is no prohibition on mining a State’s own or enemy
national waters. This right was acknowledged at the 1907 Hague Peace Confer-
ence. The impact of mining these waters on the right of innocent passage is a
deplorable but necessary consequence of an international armed conflict. Neutral
shipping’s only protection is to avoid belligerent national waters. It may be added
that UNCLOS Article 25(3) provides that in times of peace, States are entitled to
suspend innocent passage “if such suspension is essential for its security.” This
right, which only the coastal State concerned may exercise, is limited to specified
areas of the territorial sea. During an international armed conflict, it is modified by
the law of naval warfare that supersedes the peacetime rules of the law of the sea.
However, the minelaying State is obliged, “when the mining is first executed,” to
provide “for free exit of shipping of neutral States.”®> This, by necessity, implies
that there is an obligation on the minelaying State to notify “the laying of armed
mines or the arming of pre-laid mines, unless the mines can only detonate against
vessels which are military objectives.”®® Hence, the presence of highly sophisti-
cated and discriminating modern mines need not be notified because, by their
design, they do not pose a risk to innocent shipping and thus do not impede the
exercise of the right of innocent passage.

S4SRM (1995), supra note 55, 10; Canadian Manual (2001), supra note 59, 703(1); UK Manual
(2004), supra note 60, 13.6; German Manual (2013), supra note 61, 1011.

65SRM (1995), supra note 55, 85; Canadian Manual (2001), supra note 59, 836 and UK Manual
(2004), supra note 60, 13.57.

%6SRM (1995), supra note 55, 83; Canadian Manual (2001), supra note 59, 838 and UK Manual
(2004), supra note 60, 13.55. According to NWP 1-14M (2007), 9.2.3, international notification
must be made only, “as soon as military exigencies permit.” It is unclear whether the United States
believes the safety of neutral shipping is subsidiary to considerations of military necessity.
However, a minefield most often serves the purpose of “modifying geography” and of preventing
other vessels from using a certain area of the seas. This can be accomplished only, if the respective
minefield is notified in advance. The German Manual does not expressly mention notification.
However, according to paragraph 1046, any minelaying is subject to the principles of effective
surveillance, risk control and warning. The latter implies an obligation to notify the laying of armed
mines or the arming of prelaid mines.
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2.3.3 Transit Passage and Archipelagic Sea-Lane Passage Through
Belligerent Waters

As has been seen, the 1907 Hague Convention VIII does not contain a prohibition on
laying mines in international straits. With the acceptance in UNCLOS of a 12-nauti-
cal-mile territorial sea, many international straits that had contained high seas
corridors when the maximum breadth of the territorial sea was 3 nautical miles are
today overlapped by the territorial seas of the States bordering the strait. Similarly,
sea lanes through an archipelagic State, which were located in international waters
prior to the adoption of UNCLOS, are now in archipelagic waters over which the
archipelagic State enjoys sovereignty. In order to preserve the freedoms of naviga-
tion and overflight, UNCLOS provides for the rights of transit passage, archipelagic
sea-lane passage, and nonsuspendable innocent passage.®’ Although UNCLOS is a
peacetime instrument, these provisions have had a remarkable impact on the law of
naval warfare. This, however, does not mean that the peacetime rules have made
their way into the law of naval warfare in an unmodified fashion.®®

Before elaborating on the rules of naval warfare on the mining of international
straits and archipelagic sea lanes, it is important to stress that the right to extend the
breadth of the territorial sea to a maximum width of 12 nautical miles was part and
parcel of a “package deal.”®® In other words, a coastal State that extends its territorial
sea to 12 nautical miles is under a clear obligation to grant other States the right of
transit passage through now overlapped international straits. The same holds true for
archipelagic waters, whose recognition was subject to an archipelagic State’s accep-
tance of the right of archipelagic sea-lane passage. Therefore, States bordering an
international State and archipelagic States are bound by these special regimes,’” and
any declaration reducing the rights of other States to innocent passage, which may be
suspended, is unlawful under UNCLOS.

The main characteristics of the rights of transit passage and archipelagic sea-lane
passage are that they may not be suspended or impeded and that the coastal or
archipelagic State is under an obligation not to hamper passage and to give appro-
priate publicity to any danger.”' During an international armed conflict, these

STUNCLOS, supra note 50, arts. 38, 45, 53. In archipelagic waters that are not subject to the regime
of archipelagic sea lanes passage, other States enjoy the right of innocent passage, which, according
to UNCLOS Article 52(2), may be suspended temporarily in specified areas.

S8SRM (1995), p. 27, provides “[t]he rights of transit passage and archipelagic sea lanes passage
applicable to international straits and archipelagic waters in peacetime continue to apply in times of
armed conflict.” While this statement is correct insofar as neutral sea areas are concerned, it is
highly questionable whether it also holds true for belligerent international straits and archipelagic
sea lanes because there is no obligation of a belligerent to grant the enemy those passage rights.

%For a discussion of the “package deal” reached during the negotiations that produced UNCLOS,
see Kraska (2014), pp. 354-357. Its intent was to balance the interests of flag, port and coastal
States.

"OThe declarations by Iran and Oman concerning the Strait of Hormuz, supra note 51, have,
therefore, not prevented an application of the transit passage regime to that international strait.

""UNCLOS, supra note 50, arts. 38, 44, 53, 54.
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provisions apply to belligerent international straits and archipelagic waters, but only
in a modified manner.

Under the law of naval warfare, belligerent international straits and archipelagic
sea lanes are within “areas of warfare.”’* Thus, despite their importance to interna-
tional shipping, there is no prohibition on laying mines in those areas. While the
prohibition on impeding the rights of transit and archipelagic sea-lane passage
continues to apply during international armed conflicts, the belligerents are entitled
to mine international straits and archipelagic sea lanes if they provide for “safe and
convenient alternative routes.””>

The provisions of the UK Manual and NWP 1-14M do not fully reflect that
position. According to the UK Manual, the safe and convenient rule only applies to
archipelagic sea lanes.”* As regards international straits, the prohibition of impeding
the right of transit passage is absolute in character.”” NWP 1-14M provides: “[n]aval
mines may be employed to channelize neutral shipping but not in a manner to deny
transit passage of international straits or archipelagic sea lanes passage of archipe-
lagic waters by such shipping.”’® The term “impede” means “to delay or block the
progress or action of.”’” The term “deny” means “to refuse to give.”’® Obviously,
the NWP 1-14M provision is less limiting with regard to the right of a belligerent to
mine its international straits than the UK Manual provision. Although not using the
same language, it seems to reach the same result as the San Remo Manual and
German and Canadian manuals, that is, a denial of passage rights to neutral shipping
will be unlawful but that impeding those rights, while simultaneously providing safe
and convenient alternative routes, would be lawful.

The UK Manual provision concerning transit passage cannot be reconciled with
that of the other manuals. It introduces the strict peacetime standards for interna-
tional straits while providing no exception for belligerent actions during interna-
tional armed conflicts. It is doubtful that this standard is part of the law of naval
warfare. Applied to the United Kingdom, for example, it would mean that, as a party
to an international armed conflict, the United Kingdom would be obliged to permit
unimpeded passage through the Strait of Dover and to refrain from channelizing
neutral shipping by the laying of mines. In practice, however, since the UK Manual

72See authorities cited supra note 65. For the status of neutral international straits and archipelagic
sea lanes, see SRM (1995), pp. 23-30.

3SRM (1995), p. 89 and Canadian Manual (2001), p. 841. According to the German Manual
(2013), p. 1046, there seems to be no prohibition of mining international straits and archipelagic sea
lanes either. The obligation of belligerents to take all feasible precautionary measures for the
protection of peaceful shipping seems to suggest that it includes the provision of safe and
convenient alternative routes.

74UK Manual (2004), 13.61 (“Passage through waters subject to the right of archipelagic sea lanes
passage shall not be impeded unless safe and convenient alternative routes are provided.”).

5Id., 13.61 (“Transit passage shall not be impeded.”).
TSNWP 1-14M (2007), 9.2.3(6).

"TStevenson and Waite (2011), p. 713.

"1d. at 383.
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provides for exceptions in the case of mines that “can only detonate against vessels
which are military objectives,””? it is safe to conclude that the United Kingdom is
prepared to use these highly sophisticated weapons in both its own and enemy
international straits because they will not “impede” transit passage.

Finally, while the law of naval warfare establishes the basic framework for the
conduct of war at sea, individual States are, of course, free to deliberately apply
stricter standards to their belligerent activities than those provided for by interna-
tional law. Thus, a State could refrain from laying mines in its own international
straits or that of its enemy as a matter of policy even though safe and convenient
alternative routes are available.

2.3.4 Neutral Navigation in International Waters

As stated above, high sea freedom of navigation is not a “passage right” in the strict
sense. Still, in view of its importance to the world economy and international
security, it is necessary to briefly touch upon the legality of mining operations in
international waters (i.e., sea areas beyond the outer limits of the territorial sea) in
light of the rights that neutral States enjoy in those waters. In doing so, it is important
to distinguish between the high seas in the technical sense (which are those areas not
included in an EEZ or in the territorial, internal, or archipelagic waters of a State) and
those parts of international waters that are subject to EEZ and continental shelf rights
of neutral States.

The conduct of hostilities within the EEZ or on the continental shelf of neutral
States is not prohibited®’; however, the belligerents are under an obligation to pay
due regard to the rights that coastal States enjoy in those areas.®’ If a belligerent
considers it necessary to lay mines in the EEZ or on the continental shelf of a neutral
State, it is obligated not to “interfere with access” to artificial islands, installations,
and structures.®® Moreover, the “size of the minefield and the type of mines used
[shall] not endanger” such installations.®* Accordingly, the minelaying State is under
an affirmative obligation to provide for free access routes to and from such
installations and to refrain from all activities that may have a detrimental effect on
such structures.

The due regard principle for neutral States engaged in the exploration and
exploitation of natural resources also applies in sea and seabed areas beyond national

7UK Manual (2004), supra note 60, 13.55.

80SRM (1995), pp. 10(c), 34, 35; NWP 1-14M (2007), 7.3.8; Canadian Manual (2001), 804 (1)(c),
821, 822; UK Manual (2004), 13.6(b), 13.21 and German Manual (2013), 1011, 1014, 1016. For an
analysis of the relationship between the law of the sea and the law of naval warfare, see Heintschel
von Heinegg (2005).

8ISRM (1995), p. 34; NWP 1-14M (2007), 7.3.8; Canadian Manual (2001), 821; UK Manual
(2004), 12.21 and German Manual (2013), 1014.

82SRM (1995), p. 35; Canadian Manual (2001), 822 and UK Manual (2004), 13.21.
83SRM (1995), p. 35.
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jurisdiction, i.e., the high seas and the seabed thereunder.®* Since neutral States
continue to enjoy the freedom of navigation in high seas areas (including the EEZ
and over the continental shelf) and in view of the importance of that right, a mining
of high seas areas not justified by reasons of military necessity will certainly be in
violation of the contemporary law of naval warfare. Hence, expansive minefields of
the kind established during the two world wars would clearly be unlawful. As stated
in NWP 1-14M, under the current law of naval warfare, the “mining of areas of
indefinite extent in international waters is prohibited. Reasonably limited barred
areas may be established by naval mines, provided neutral shipping retains an
alternate route around or through such an area with reasonable assurance of
safety.”® Any mining of high seas areas that does not conform to these standards
will certainly no longer be tolerated by the international community.

2.4 Notification

One of the preconditions that a State engaged in minelaying must fulfill for it to be
lawful is providing notification.®® The obligation to notify is no longer limited to
situations in which the mines “cease to be under surveillance,” and it is no longer
subject to “military exigencies.”®” Although NWP 1-14M provides that “interna-
tional notification of the location of emplaced mines must be made as soon as
military exigencies permit,”®® it is hard to conceive of exigencies that would permit
a belligerent to refrain from providing notice of the laying of mines. Additionally,
since publicity is necessary in order to achieve the aims of a minefield, i.e., denying
the enemy the use of the mined sea area, it is in the belligerent’s interest to provide
notification. It is important to note that the obligation to notify is limited to the laying
of armed mines and to the arming of prelaid mines.® Hence, the laying of unarmed
mines need not be notified. This is also the rule for highly sophisticated naval mines
that “can only detonate against vessels which are military objectives.”” Finally, the
communication of the notification “to the Governments through the diplomatic
channel”" is no longer required under the contemporary law; today it suffices to
use a Notice to Mariners.

84SRM (1995), p. 36; Canadian Manual (2001), 823; UK Manual (2004), 13.22 and German
Manual (2013), 1015.

SSNWP 1-14M (2007), 9.2.3(8).

86See supra note 27 and accompanying text. See also Reed (1984), pp. 306-307.
871907 Hague Convention VIII, supra note 4, art. 3.

SSNWP 1-14M (2007), 9.2.3(1).

895ee SRM (1995), p. 83.

Ord.

°11907 Hague Convention VIII, supra note 4, art. 3.
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25 Demining Operations by Neutral States

Finally, while to this point the analysis has focused on a belligerent’s minelaying, the
response of neutral States to that mining also merits discussion. Neutral States will
no longer tolerate mining operations that pose an intolerable threat to the freedom of
navigation in sea areas beyond the outer limit of the territorial seas of the parties to
the conflict if the mines have been laid in violation of the law of naval warfare. The
demining operations conducted by neutral States in the Persian Gulf’* have gener-
ally been considered as in compliance with international law, in particular with the
law of maritime neutrality.”®> The San Remo Manual provides: “[n]eutral States do
not commit an act inconsistent with the laws of neutrality by clearing mines laid in
violation of international law.”* States have adopted this rule in their military
manuals.”® Accordingly, neutral States are entitled to enforce the freedom of navi-
gation, including passage rights, if a belligerent unduly interferes with those rights,
e.g., by mining areas of indefinite extent. However, a word of caution is necessary. A
demining operation by neutral States will most certainly be regarded as assisting the
opposing belligerent or even an act of “direct participation in hostilities”*® because it
would deprive the minelaying State of the military advantage linked to the mining.
Therefore, any demining operation based upon the alleged unlawfulness of a mine-
field must be approached cautiously and preferably conducted in a multinational
context vice unilaterally to establish international legitimacy.

3 Peacetime Mining

Two States, the United States and Germany, which have officially stated their policy,
have taken the position that mining operations are not absolutely prohibited in
peacetime, particularly when in pursuit of national security interests. Moreover, an
analysis of the Corfu Channel case reveals that, according to the International Court
of Justice, a coastal State may indeed lay mines in its territorial sea in peacetime.

Notwithstanding this interpretation, the employment of naval mines in times of
peace seems to be contrary to the international law of the sea because their presence
or the mere suspicion of their presence in a sea area will necessarily have an
impeding effect on the exercise of passage rights and the freedom of navigation.
Furthermore, developments of the international law of the sea since the Court’s 1949
judgment make it questionable whether the use of mines in times of peace can still be
considered lawful.

92See supra note 47 and accompanying text.

93See Ronzitti (1987) and Gioia and Ronzitti (1992), pp. 237-38.

94SRM (1995), supra note 55, 92.

93Canadian Manual (2001), 843; UK Manual (2004), 13.64 and German Manual (2013), 1245.
96See International Committee of the Red Cross (2009), pp. 41-68.
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In addressing this issue, only situations that involve a conduct attributable to a
State will be considered. Incidents such as the mining of the Red Sea in 1984, which
could not be attributed with sufficient certainty to a State,97 will not be addressed.

3.1 National Positions on Peacetime Mining Operations

The German Manual, by adopting NATO doctrine, distinguishes between protective,
defensive, and offensive minelaying.”® A “protective minefield” is defined as “a
minefield laid in friendly territorial waters to protect ports, harbours, anchorages,
coasts and coastal routes.” A “defensive minefield” is a “minefield laid in interna-
tional waters or international straits with the declared intention of controlling
shipping in defence of sea communications.”'® An “offensive minefield” is defined
as a “minefield laid in enemy territorial water or waters under enemy control.”""’
According to the German Manual, a resort to protective minelaying prior to the
outbreak of an international armed conflict is permitted if the right of foreign ships to
innocent passage is observed and as long as the minelaying State exercises sufficient
control over the mines. The German Manual continues by repeating almost verbatim
UNCLOS Article 25(3) in stating that the coastal State may suspend temporarily in
specified parts of its territorial sea the innocent passage of foreign ships if that is
essential for the protection of its security and only after international shipping has
been duly warned.'®® According to the Manual, protective mining of international
straits is explicitly prohibited in times of peace; defensive and offensive minelaying
is not permissible in situations other than armed conflict.'*?

The United States has given a more detailed statement of its policy on peacetime
mining, which is quoted in its entirety as follows:

Consistent with the safety of its own citizenry, a nation may emplace both armed and
controlled mines in its own internal waters at any time with or without notification. A nation
may also mine its own archipelagic waters and territorial sea during peacetime when deemed
necessary for national security purposes. If armed mines are emplaced in archipelagic waters
or the territorial sea, appropriate international notification of the existence and location of
such mines is required. Because the right of innocent passage can be suspended only
temporarily, armed mines must be removed or rendered harmless as soon as the security
threat that prompted their emplacement has terminated. Armed mines may not be emplaced
in international straits or archipelagic sea lanes during peacetime. Emplacement of

“TThere were allegations that the mines had been laid by Libya, although the terrorist group of the
Islamic Jihad had claimed it laid the mines. See Levie (1992), pp. 159-162 and the authorities he
cites.

?8German Manual (2013), 1045.

9NATO Standardization Agency (2014), 2-P-10.
10074, at 2-D-3.

10174, at 2-O-1.

192German Manual (2013), 1047.

19374., 1049, 1050.
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controlled mines in a nation’s own archipelagic waters or territorial sea is not subject to such
notification or removal requirements.

Naval mines may not be emplaced in internal waters, territorial seas, or archipe-
lagic waters of another nation in peacetime without that nation’s consent. Controlled
mines may, however, be emplaced in international waters (i.e., beyond the territorial
sea) if they do not unreasonably interfere with other lawful uses of the oceans. The
determination of what constitutes an “unreasonable interference” involves a balanc-
ing of a number of factors, including the rationale for their emplacement (i.e., the
self-defense requirements of the emplacing nation), the extent of the area to be
mined, the hazard (if any) to other lawful ocean uses, and the duration of their
emplacement. Because controlled mines do not constitute a hazard to navigation,
international notice of their emplacement is not required.

Armed mines may not be emplaced in international waters prior to the outbreak of
armed conflict, except under the most demanding requirements of individual or
collective self-defense. Should armed mines be emplaced in international waters
under such circumstances, prior notification of their location must be provided. A
nation emplacing armed mines in international waters during peacetime must main-
tain an onscene presence in the area sufficient to ensure that appropriate warning is
provided to ships approaching the danger area. All armed mines must be expedi-
tiously removed or rendered harmless when the imminent danger that prompted their
emplacement has passed.'**

Germany and the United States agree that it is permissible, if essential or
necessary for national security purposes, to mine its own national waters. In princi-
ple, prior notification is required unless the mines can be sufficiently controlled so as
not to pose a threat to innocent shipping. Although the German Manual does not
distinguish between armed and controlled mines, its reference to an exercise of
“sufficient control”'® leads to the conclusion that notification is unnecessary in the
case of controlled mines. The manuals differ, however, with regard to the mining of
international straits and archipelagic sea lanes. Whereas the German Manual
prohibits the laying of any mines in those areas, NWP 1-14M appears to accept
that controlled mines (as distinguished from armed mines) may be laid in both
international straits and archipelagic sea lanes.

Both States agree that offensive minelaying during peacetime is prohibited. The
United States provides for an exception if the State in whose waters the mines will be
laid has given its consent; the German Manual does not contain this exception. The
German Manual, however, obviously starts from the premise that offensive mining is
characterized by the lack of consent. Hence, if the State concerned consents, the
mining will not be “offensive” and, taking into account “circumstance precluding
wrongfulness,” will not be considered a violation of the State’s territorial sover-
eignty and integrity.

I4NWP 1-14M (2007), 9.2.2.
195German Manual (2013), 1047.
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There also seems to be a significant difference between the manuals with regard
to mining in international waters. According to the German Manual, the mining of
sea areas beyond the outer limit of Germany’s territorial sea is impermissible in
peacetime, whether with armed or controlled mines. According to the U.S. position,
it is permissible to lay controlled mines at all times and to lay armed mines if
“demanding requirements of individual or collective self-defense” justify such
conduct and the mines are notified and are sufficiently controlled. However, this
apparent difference is less significant when it is realized that the applicability of the
German Manual, despite its reference to peacetime mining, is limited to times of
armed conflict. There are no indications that the German government has intended to
limit its options under the right of individual or collective self-defense, i.e., under the
jus ad bellum. Tt may be concluded, therefore, that both States generally share a
common position on the legality of peacetime mining operations, subject to the
difference on the issue of the peacetime mining of international straits. But even that
distinction is a minor one if the right of self-defense comes into play. Insofar as
highly sophisticated and discriminating naval mines are concerned, it is quite
improbable that the German government would be willing to waive its right to
counter an armed attack or imminent armed attack solely because the only effective
response is to employ mines in an international strait.

3.2 The Corfu Channel Judgment

The U.S. and German positions on peacetime mining are reconcilable with the Corfu
Channel case.""® The Court did not rule that the mining of the Albanian territorial
waters as such was in violation of international law. It may be added that, for obvious
reasons, the Court was unaware of the regime of transit passage. Although it
indicated that the North Corfu Channel belonged to that class of “international
highways” through which passage could not be prohibited during peacetime,'®’
the judgment is not necessarily significant with regard to the special legal status of
international straits as established by UNCLOS.

Albania was held responsible for the damage inflicted on the British warships
only because it had positive or constructive knowledge of the presence of mines that
were armed, thus posing a considerable hazard to international shipping.'*® Because
of that knowledge, Albania was obliged to notify “for the benefit of shipping in
general, the existence of a mine field in Albanian territorial waters” and to warn “the
approaching British warships of the imminent danger to which the minefield
exposed them.”'”® According to the Court, such obligations are based, not on the
Hague Convention of 1907, No. VIII, which is applicable in time of war, but on

l06Corﬁt Channel, supra note 30.
"1d. at 29.

'9%1d. at 18-22.

'1d. at 22.
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certain general and well-established principles, namely, elementary considerations
of humanity, even more exacting in peace than in war; the principle of the freedom of
maritime communication; and every State’s obligation not to allow knowingly its
territory to be used for acts contrary to the rights of other States.''”

Had the Albanian authorities lacked positive or constructive knowledge, there
would have been no obligation to warn international shipping. Moreover, the Court
started from the premise that the mines were indeed dangerous. It did not need to
address the issue of controlled mines that, if not armed, do not pose a danger to
international shipping. The approach taken by both the United States and Germany
on peacetime mining of the territorial sea is consistent with the Court’s holdings
because both States agree that they are obliged to issue warnings if the mines pose a
threat to international shipping.

3.3 Peacetime Mining and UNCLOS Navigational Provisions

In a final step, it is necessary to measure the United States and German positions
against the provisions of UNCLOS. Although the United States is not a party, it
considers that the provisions on passage rights and freedom of navigation reflect
customary international law,""" which is binding on all States.

3.3.1 Innocent Passage

According to UNCLOS Article 24(2), a “coastal State shall give appropriate public-
ity to any danger to navigation, of which it has knowledge, within its territorial sea.”
This obligation is identical with the judgment in the Corfu Channel case, but the
legal basis is no longer the “general and well-established principles” upon which the
Court relied. Rather, the basis as applied to naval mines is found in UNCLOS Article
25(3), under which a coastal State may, without discrimination in form or in fact
among foreign ships, suspend temporarily in specified areas of its territorial sea the
innocent passage of foreign ships if such suspension is essential for the protection of
its security, including weapon exercises. Such suspension shall take effect only after
having been duly published.

The U.S. and German positions on peacetime mining of a State’s own territorial
seas are in accord with the provisions of the two articles. While Article 25(3) refers
only to weapon exercises, that reference is not exclusive, and both countries agree
that the laying of armed mines is a danger to navigation that will result in a
suspension of the right of innocent passage in the area concerned and that such
minelaying must be notified. Since the laying of controlled mines does not result in a

110

Id.
""INWP 1-14M (2007), 1.2. This position is illustrated in specific NWP 1-14 provisions addressing
passage rights and freedom of navigation. See id., 2.5.2.1 (innocent passage), 2.5.3.1 (transit
passage), 2.5.4.1 (archipelagic sea lanes passage), 2.6.3 (freedom of navigation in international
waters).
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suspension of the right of innocent passage and since they do not pose a danger to
navigation, their existence need not be notified under either UNCLOS Article 25
(3) or Article 24(2). While stating that there is a right to lay mines in a State’s own
sovereign sea areas, both agree that the right to lay armed mines arises only when
necessary to protect national security.

Unfortunately, both manuals are silent on the right of nonsuspendable innocent
passage provided by Article 45. Given their countries’ acceptance of the naviga-
tional provisions of UNCLOS as either treaty law (Germany) or customary law
(United States), it can be concluded, however, that neither is prepared to interfere
with that right.

Finally, UNCLOS Article 52 provides the same rights to an archipelagic State to
suspend innocent passage in its archipelagic waters as those permitting suspension of
innocent passage in the territorial sea. The U.S. position on the mining of territorial
seas is equally applicable in archipelagic waters and is consistent with Article 52.

3.3.2 Transit Passage and Archipelagic Sea-Lane Passage

Under UNCLOS Articles 38(1) and 44, the right of transit passage and archipelagic
sea-lane passage, respectively, may not be impeded, hampered, or suspended. The
United States and Germany consider the laying of armed mines within international
straits and archipelagic sea lanes as irreconcilable with these obligations. Although
not stated directly, the United States appears to take the position that controlled
mines may be laid in an international strait and within an archipelagic sea lane.
While it is conceded that controlled mines do not pose a hazard to innocent shipping
as long as they are not armed, international shipping may refrain from navigating
through an international strait or utilize an archipelagic sea lane merely because it is
suspected that mines are present. Or even if proceeding through the strait or sea lane,
they may do so with extreme caution. If that were to occur, transit and archipelagic
passage could be delayed, thus “impeded”''? in contravention of Articles 38(1)
and 44.

3.3.3 Freedom of Navigation in High Seas Areas
The international law of the sea does not prohibit military uses of the high seas,
including the EEZ and continental shelf of other States.''? Hence, States are allowed
to lay mines in those areas if they do not pose a danger to international shipping.
As with the placement of mines in the territorial sea and archipelagic waters, the
United States distinguishes between armed and controlled mines in the mining of
international waters, approving the latter if there is no unreasonable interference with
other lawful uses of the oceans. With regard to armed mines, the United States does
not assert that there is authority to lay armed mines in international waters to further
general national security interests, nor does it base that authority on the law of the
sea, but it cites the inherent right of individual or collective self-defense as now set

"2For the meaning of the term “impede,” see supra note 77 and accompanying text.
"35¢e Heintschel von Heinegg (2005).
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forth in Article 51 of the UN Charter as providing the legal authority. Because
UNCLOS was drafted with the intent of regulating uses of the sea in peacetime, it
does not address the exercise of the right of self-defense. Moreover, the conditions
under which the United States is prepared to lay armed mines in international waters
(prior notification, onscene presence, expeditious removal when the imminent threat
has passed) conform to the requirements of necessity, proportionality, and immedi-
acy and are, therefore, in accordance with the limitations on the right of self-defense.
There are good reasons to believe that Germany is prepared to share that approach if
naval mines are the only effective means to counter an imminent threat.

4 Concluding Remarks

The contemporary law of naval warfare and maritime neutrality has considerably
strengthened the position of neutral States regarding their right to continue to
exercise freedom of navigation in general and transit and archipelagic sea-lane
passage rights in particular. The law has done so by restricting the circumstances
under which a belligerent State may employ naval mines and providing enhanced
authority to neutral States to enforce navigational rights.

Although there is no prohibition on the mining of sea areas other than those
covered by the territorial sovereignty of neutral States, belligerents are no longer
entitled to unduly interfere with the freedom of navigation enjoyed by neutral States
in the high seas or with their rights of transit and archipelagic sea-lane passage.
While that is true as a general statement of the law, the issue of mining of belligerent
international straits and archipelagic sea lanes is not entirely settled.

In addition to restrictions placed on the laying of mines, contemporary practice
has established that neutral States may undertake self-help measures in response to
unlawful employment of mines. Thus, if a belligerent lays mines in violation of the
restrictions provided for by the law of naval warfare, aggrieved neutral States are
entitled to remove the unlawfully laid mines in order to enforce their navigational
rights. The right of removing illegally laid mines is not limited to international
waters but also applies in international straits and archipelagic waters even if the
areas concerned are part of the sovereign territory of the delinquent belligerent.

While the laws of naval warfare and maritime neutrality provide comparatively
clear rules on the protection of innocent shipping against the threats posed by naval
mines during international armed conflicts, the situation is less clear when it comes
to the legality of mining operations in peacetime. So far, only two States have
indicated under what conditions they consider such operations to be in accordance
with international law. According to both, peacetime mining is an exceptional right;
they also agree on the law applicable to mining a State’s own national waters. While
the United States has set forth the circumstances under which it believes mining of
international waters is permitted, the German position is not as clear and may, in fact,
differ from that of the United States. It cannot, therefore, be currently claimed that
international law provides established and specific rules on the issue.
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Rather, the legal yardstick to be applied in order to determine the legality of such
operations is and shall remain the international law of the sea because this is the best
approach to ensure continuing and effective protection of international shipping that
is so important to the world economy. This, of course, does not preclude an
application of the jus ad bellum, in particular the right of individual or collective
self-defense, in specific circumstances. Clearly, a State need not wait until it has been
subjected to an armed attack to respond; it may respond to an imminent armed attack
by laying mines, whether controlled or not, in international waters in the exercise of
its inherent right of self-defense.

Finally, the law applicable to naval mines recognizes how far mining technology
has advanced beyond that addressed in the 1907 Hague Convention VIII and accepts
the distinction between armed and controlled mines. Armed mines are indeed a
“hidden menace,” both during international armed conflicts and in peacetime, and as
such the rules and principles regulating their use recognize the danger presented to
international shipping and prohibit or restrict their use to alleviate this danger.
Controlled mines, particularly in peacetime and also when programmed during
armed conflict to hit only military objects, do not pose the same hazard to interna-
tional shipping. There are no restrictions on their use other than those protecting the
territorial sovereignty or certain well-established sovereign rights of other States.

Wolff Heintschel von Heinegg is Professor of Public Law, European University
Viadrina, Frankfurt (Oder), Germany. He previously served as the Dean of the Law
Faculty of Europa-Universitit and as the University’s Vice President. Prior to his
association with Europa-Universitit, he served as Professor of Public International
Law at the University of Augsburg. Professor Heintschel von Heinegg was the
Charles H. Stockton Professor of International Law at the U.S. Naval War College
in the academic years 2003-2004 and 2012-2013.
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Abstract

Since late 2011, Iranian officials on more than one occasion have suggested that
Iran would consider “closing” the Strait of Hormuz (SOH) in response to
economic sanctions or an attack on its nuclear facilities. Moreover, many experts
believe that in the event of an armed conflict, naval mining would likely be part of
an Iranian anti-access, area denial (A2AD) strategy. As a result, policy makers
and military commanders must consider options required to maintain freedom of
navigation (FON) through this vital chokepoint. A thorough understanding of the
legal issues related to mining is essential to formulating courses of action that will
be perceived as legitimate. This article addresses the most significant legal issues
and reaches three conclusions for consideration by decision makers during course
of action development. Firstly, nations can lawfully conduct intelligence, surveil-
lance, and reconnaissance (ISR); maintain a “fires” presence; and conduct mine
warfare information-gathering activities in the SOH during peacetime. Secondly,
nations may use proportionate force against assets about to mine, or in the act of
mining, the SOH either in self-defense or to ensure the freedom of maritime
commerce depending on the circumstances. Lastly, nations may use proportion-
ate force in self-defense to protect assets engaged in mine hunting and sweeping,
to possibly include attacking targets ashore that represent an imminent threat to
the MCM forces.
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1 Foreword by Rear Admiral (Ret.). Kenneth M. Perry,
U.S. Navy, Former Vice Commander of Naval Mine
and Anti-Submarine Warfare Command, and Commander
International Mine Countermeasure Task Force,
U.S. 5th Fleet

The US Navy has stepped up fleet readiness, capability, and investments against
maritime mines. The 2012 International Mine Counter Measures Exercise
(IMCMEX 12) hosted by US Naval Forces Central Command saw over 30 countries
participate in a fruitful symposium in Bahrain and successful at-sea maneuvers
across 1000 miles of the Gulf region. Navies and nations from every continent
came together to strengthen relationships, improve understanding of mine-
countermeasure capabilities, and harvest ideas about international MCM interopera-
bility. The engagement proved fertile.

Sparked by informative presentations from a range of experts from international
navies, industry, and academia, senior naval commanders at IMCMEX engaged
candidly on how navies can work together to protect the global maritime commons
from a persistent mine threat. Among the symposium speakers was Professor Sean
Henseler from the US Naval War College, who presented an insightful history of
international legal conventions and thoughts on how nations might choose to act in
defending against mining in international straits. Consistent with the framework of
IMCMEX, Professor Henseler’s briefing in Bahrain focused not on any one
chokepoint or country but rather on providing a perspective on mining and
international law.

In his chapter that follows, Professor Henseler focuses on the Strait of Hormuz.
Perhaps no point on the world’s oceans exemplifies “Strategic Maritime Crossroads”
more directly than this vital chokepoint, the centerpiece of a region whose geogra-
phy, politics, history, and resources influence world events and the global economy.
Nations on every continent rely on the steady flow of energy and commerce from the
Gulf to fuel their economic engines, while nations in the Gulf region rely on steady
inflows through the Strait for a variety of their needs. Hormuz is a “two-way strait,”
and a busy one.

Defending freedom of navigation is unique to the global maritime commons.
There is no global terrestrial commons, no international isthmus. Professor
Henseler’s article raises questions regarding the use of force to counter mining in
this domain. Used thoughtfully, his article can promote discussion among
commanders and policy makers. Rather than constrain the operating envelope for
naval forces, the questions posed in Professor Henseler’s article should prompt
examination of rules of engagement (ROE) and policy to make sure operating forces
have the right authorities to effectively deter, prevent, and respond to mining and
help the lawyers “get to yes” for their operational bosses.

We are reminded of the historical cost of mines in world wars of the last century,
in conflicts of the past generation, and in modern irregular warfare. We have had a
century of tough lessons about recognizing the threat of mines too late—after mines
are in the water—from Gallipoli in World War I to the US-led coalition in DESERT
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STORM. Since the end of World War II, mines have damaged or sunk four times
more US Navy ships than torpedoes and missiles and all other means of attack. Our
challenge is to maintain the momentum we have gained in recognizing the relevance
of countermine operations to develop policies and ROE that enable naval forces to
deter and prevent enemy mining activity in defense of strategic access in vital
maritime areas. Professor Henseler’s legal questions are part of the conversation to
maintain that momentum.

2 Could a Nation Maintain a Persistent MCM Presence
in the SOH?

Yes. In order to effectively counter threats before mines are emplaced, or “left of
splash,” commanders must maintain a persistent ISR and fires presence. However,
because the SOH is an international strait, ships and aircraft are somewhat restricted
in their freedom of action. Units must proceed without delay, refrain from any threat
or use of force against states bordering the strait, and refrain from any activities other
than those incident to their normal modes of continuous and expeditious transit."
However, units may take steps to ensure self-defense, to include using off-board
sensors (e.g., UUVs, UAVs, USVs) to collect indications and warning of hostile
intent. Additionally, warships can launch and recover aircraft, and submarines can
transit submerged. While merchant ships must respect properly designated sea lanes
and the two traffic separation schemes in the SOH and its approaches, warships and
government auxiliaries are not required to comply with them.” For military vessels
and aircraft, the right of unimpeded transit passage exists “shoreline to shoreline.”

Despite operational restrictions, commanders are privileged under international
law to use a combination of transiting manned and unmanned air, surface, and
subsurface assets to establish a desired level of presence. Additionally, a coastal
nation bordering an international strait, such as Oman, could allow surface vessels to
conduct operations in its TTS during peacetime and/or aircraft to loiter indefinitely in
its airspace, to include above its territorial seas (TTS) in the SOH, provided they do
not infringe on the transit passage rights of other vessels and aircraft. Finally, while
military vessels possessing the capability to gather MW-related environmental
information must transit continuously and expeditiously (vice loitering and
conducting operations), they may do so from shoreline to shoreline.

'UNCLOS (1982), Art. 39.
2Commander’s Handbook (2007), Para 2.5.3.1.
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3 Could Iran Lawfully Mine Its TTS?

Yes, for national security purposes.> Pursuant to the United Nations Convention on
the Law of the Sea (UNCLOS), a nation’s TTS may extend 12 nautical miles
(nm) from that nation’s baseline, typically the low water line along the coast.*
However, Iran has established a “straight baseline” system pursuant to its interpreta-
tion of UNCLOS, which several nations view as excessive.” Because Iran’s straight
baseline extends its internal waters and TTS, many nations would dispute how far
out Iran could lawfully sow mines during peacetime.® Complicating matters, there
are three islands claimed by both Iran and the United Arab Emirates in the vicinity of
the Western Traffic Separation Scheme (WTSS). Iran has asserted that each island
has a 12 nm TTS. The result is an excessive maritime claim where nearly the entire
WTSS falls within Iranian-claimed TTS.

If Iran were to mine its claimed TTS with armed mines, it would be obligated to
provide international notification because other nations possess the right of innocent
passage through Iranian TTS.” Since the right of innocent passage can only be
suspended temporarily, Iran would have to remove or render harmless its mines as
soon as the security threat that prompted their emplacement was terminated.®
However, if Iran were to use controlled mines (mines not yet armed), it would not
be subject to either notification or removal requirements.” If Iran were to use floating
mines, they must be directed against a military objective and become harmless
within an hour of loss of control over them.'?

4 Could Iran Lawfully Mine the SOH?

No. During peacetime, coastal nations may not “impede” the right of transit passage
and thus may not emplace armed mines in an international strait.'' While some have
suggested that a nation could sow controlled mines in an international strait during
peacetime, because the presence of controlled mines in the SOH would likely be
discovered and impede shipping, the stronger position is that Iran could not sow
controlled mines either.'? Once an armed conflict begins, nations can lawfully mine

3Commander’s Handbook (2007), Para. 9.2.2.
4UNCLOS (1982), Att. 5.
SIbid. art. 7. See also Roach and Smith (2012), p- 89.

50n November 1, 2012 Tran fired warning shots at a U.S. MQI Predator Drone flying 16 nm from
the Iranian coastline asserting that it had entered Iranian airspace over its claimed TTS, see
New York Times (2012).

"Commander’s Handbook (2007), Para. 9.2.2.
81bid.

°Ibid.

195ee San Remo Manual, Art. 82.
""Commander’s Handbook (2007), Para. 9.2.2.
2Heintschel von Heinegg (1994).
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international straits but only if “safe and convenient alternative routes are
provided.”"® However, assuming Iran’s objective was to “close” the SOH, it
would be impossible to meet this requirement because the SOH is the only way
into and out of the Gulf.

5 Is Iranian Mining “An Act of War?”

Not always. Because a nation can lawfully mine its TTS during peacetime, assertions
that any Iranian mining constitutes an “act of war” are legally inaccurate.'* Given its
excessive claims and the ambiguity of the law, Iran has several options to justify
naval mining. As indicated earlier, the WTSS, which must be used by merchant
ships, traverses Iranian-claimed TTS. Iran could mine the WTSS and suggest that
ships have an alternate route to the south. Iran could also sow controlled mines in its
TTS bordering the Eastern TSS asserting that vessels have a “safe and convenient
route” on the Omani side or could mine its claimed TTS near the approaches to the
SOH outside the Arabian Gulf. An Iranian justification for each scenario, that its
national security trumps the mere impingement of maritime commerce, might be
viewed by some as legitimate. As such, military commanders and policy makers
must arrive at a mutual understanding of what would constitute unlawful Iranian
mining before addressing if, when, where, and how force would be used to
counter it.

6 Are There Any Rules Concerning Responses to Unlawful
Mining?

Yes, but they are not “hard and fast.” Nations can use force either in self-defense or
in accordance with a United Nations Security Council Resolution (UNSCR). Per
Article 51 of the UN Charter, nations possess an inherent right of individual and
collective self-defense if an armed attack occurs.'” Included is the right to act in
anticipatory self-defense when an attack is imminent and no reasonable choice of
peaceful means is available.'®

13San Remo Manual (1995), Art. 89.

14Capau:cio (2012): The U.S. Navy would move to stop any Iranian attempt to lay mines in the Strait
of Hormuz or Persian Gulf as an “act of war” the international community wouldn’t tolerate, the
U.S. Navy’s top Gulf commander said. “The laying of mines in international waters is an act of
war,” Admiral Fox said today. “We would, under the direction of the national leadership, prevent
that from happening. We always have the right and obligation of self-defense and this falls in ‘self-
defense.” See also Fox News (2008): “U.S. Navy Commander Warns Iran: Don’t Try Closing Gulf
Oil Passageway”.

Charter of the United Nations (1945), Art. 51.

1Commander’s Handbook (2007), Para. 4.4.3.1.
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The International Court of Justice (ICJ) has, to some extent, addressed the issue of
when mining might be considered an “attack” and what types of countermeasures
would be lawful in response.'” While ICJ decisions are not binding, a policy that
would authorize the use of force “left of splash” would likely be influenced by them.
Considerations related to naval mining gleaned from ICJ decisions include the
following:

(1) A coastal State has no right to prohibit passage through an international
strait in peacetime and the right of “freedom of maritime communica-
tion” ought to receive preference over any right that a nation might have
to deny passage through an international strait.'®

(2) If the right of access to ports is hindered by mines, freedom of maritime
communications is infringed."

(3) Elementary considerations of humanity are more exacting in peacetime
than in war.*”

(4) A mine strike that damages a single military or merchant vessel might be
sufficient to trigger a nation’s right of self-defense.?!

(5) For a mine strike to be considered an armed attack a nation must specifi-
cally intend to harm another nation’s vessel.”” (Of note, many
commentators disagree with this ICJ position).

(6) A nation must be able to attribute responsibility before it can act in self-
defense.”?

(7) Actions in self-defense must be necessary and proportionate and don’t
necessarily have to occur during the attack or in the minutes after the
attack.”*

(8) In determining what constitutes necessary and proportionate, the nature
of the target upon which force is used must be considered (e.g., it must be
a legitimate military target).”>

(9) For a nation to exercise collective self-defense, a victim state must
declare itself attacked and request assistance.®

(10) “Scale” and “‘effects” are critical elements in determining whether or not
an action rises to the level of an armed attack.”’

17See Corfu Channel Case (1949), Nicaragua Case (1986) and Oil Platforms case (2003).
'8Stephens and Fitzpatrick (1999).

"“Nicaragua Case (1986), Para. 253.

20Corfu Channel Case (1949), p. 22.

210il Platforms case (2003), paras. 64, 72. See also von Carlowitz (2005), p. 86.
2]bid., at Para. 64.

BIbid., at Paras. 51, 60-64.

2bid., at Paras. 73-77.

BIbid., at Para. 73-77.

26Nicaragua Case (1986), Para. 199 and Oil Platforms case (2003), Para. 51.

Y Ibid., at Para. 195.
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The ICJ specifically examined the U.S.’s use of force when it launched attacks in
self-defense against Iranian oil platforms, naval vessels, and aircraft 4 days after the
USS Samuel B. Roberts struck a mine in the Arabian Gulf in 1988.%® The court found
that the U.S.’s response was unnecessary because it was not convinced that Iran
sowed the mine.? Since only one ship was hit and there was no loss of life, the court
also found the U.S.’s reaction disproportionate.*” However, the court did not suggest
that the use of force in self-defense was unlawful because 4 days had elapsed
between the mine strike and the reaction. Despite the court’s ruling in 2003, world
reaction in 1988 was favorable.

Another example regarding the use of force against a minelaying vessel also
occurred during the Iran—Iraq “Tanker War.” On September 21, 1987, the Iran Ajr
was observed by U.S. helicopters laying mines at night in a channel used regularly
by U.S. ships in the central Gulf. U.S. forces seized the Iranian vessel and subse-
quently destroyed it so it could no longer threaten U.S. and neutral vessels.”' Nine
armed Iranian-made mines were aboard, and charts found helped the Navy locate
and disarm nine additional mines. In accordance with Article 51 of the Charter, on
September 22, the U.S. notified the Security Council that it had acted in self-defense.
The U.S. noted that it had previously informed the Iranian government on three
occasions that it would take appropriate defensive measures against such provoca-
tive actions, which present an immediate risk to all ships, including those of the
United States.’” Iran did not seek a remedy for the sinking of the Iran Ajar, and the
international response at the time was favorable.

The fact that the international community viewed both the U.S.’s reactions to
Iranian minelaying in the Gulf as legitimate is important because if state practice
attains a degree of regularity, and is accompanied by the general conviction among
nations that behavior in conformity with that practice is obligatory, it then becomes
customary international law binding on all nations.*

7 Could a Nation Use Force If Mines Are Emplaced Directly
in the Path of a Vessel?

Yes. If a state or non-state actor was to sow a mine in the path of a military or
merchant vessel, then it would be fair to characterize the act as an “armed attack”
such that the victim nation would be justified acting in self-defense. The U.S. defines
proportionate force as that amount of force that is limited in intensity, duration, and

280il Platforms case (2003).
*Ibid., at Paras. 73-77.
O1bid.

*10il Platforms case (2003), Preliminary Objection Submitted by the United States of America,
Dec. 16, 1993, p. 15.

2Ibid. at 16.
3 Commander’s Handbook (2007), Para. 5.5.1.
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scope reasonably required to counter an attack or threat of attack and to ensure the
continued safety of U.S. forces.>* If a minelaying asset were to sow a mine directly in
the path of another nation’s military or merchant vessel and the other nation
characterized the act as an armed attack, then it could request assistance in collective
self-defense.

8 Could a Nation Use Force After a Mine Strike When
the Mine Was Not Emplaced “Directly in the Path”
of a Transiting Vessel?

Maybe. If the minelaying was attributable, then the nation whose vessel was
damaged could assert that an armed attack occurred and might be justified in using
necessary and proportionate measures in self-defense against a legitimate military
target. Moreover, the victim nation could request assistance in collective self-
defense.

9 During Peacetime, Could a Nation Use Force to Counter
Mining in Sea Lanes Leading Toward the SOH
and Its Approaches?

Not if a safe, alternative route exists. During peacetime, a nation can place controlled
mines in international waters but only if required by “the most demanding
requirements of individual or collective self-defense” and the mines “do not
reasonably interfere with other lawful uses of the oceans.”> While some dispute
this U.S. position, it nonetheless opens the door to justifying mining international
waters.>® Because controlled mines do not constitute a hazard to navigation, inter-
national notice of their emplacement is not required.>” As such, during peacetime, a
nation could not use force to counter an Iranian minelayer about to, or in the act of
emplacing, mines in a sea lane where a safe, alternative route exists. Commanders
and policy makers would be wise to consider if there are any sea lanes in interna-
tional waters, outside the SOH and its approaches, which, if mined, would fail to
leave a safe, alternative route.

*Ibid., at Para. 4.4.3.

>Ibid., at Para. 9.2.2.

36Heintschel von Heinegg (1994), p. 76.

37 Commander’s Handbook (2007), Para. 9.2.2.
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10 During Peacetime, Could Nations Use Force Against
Minelaying Assets “Left of Splash” or “In the Act of”
Mining the SOH or Its Approaches?

Yes, but not in self-defense. Given these circumstances, it would be difficult to justify
using force in self-defense because the act of mining the SOH, while unlawful,
would not constitute a direct attack on any state.

However, nations should be able to use force left of splash or against assets in the
act of unlawfully laying mines in the SOH or its approaches to ensure the freedom of
maritime communications for the following reasons:

(1) Nations cannot prohibit passage through an international strait in time of
peace,

(2) The right of freedom of maritime communications must receive preference
over any right of a coastal nation to deny passage through an international
strait,

(3) Mining the SOH would deny warships and merchant ships access to ports
in the Gulf, thus infringing on freedom of maritime communications,

(4) Mining a frequently trafficked international strait would likely cause
significant damage and loss of innocent civilian life,

(5) There is no other safe or alternative route for shipping into or out of the
Gulf, and

(6) The significant detrimental “effect” on the world economy that would
result by waiting for the unlawful act to be committed before taking action
would be too costly.

Using force solely to ensure the freedom of maritime communications would
establish a novel precedent. Some would characterize such a use of force as either
preemptive or preventive self-defense. Any use of force outside the traditional
Article 51/UNSCR construct would be heavily scrutinized, and nations must be
judicious when establishing precedent. Yet, in the wake of the 9/11 terrorist acts, the
U.S. established precedent when it declared, in part based on the scale of the effects,
that an armed attack occurred. The international response to the U.S. pronouncement
was overwhelmingly favorable. Similarly, a proportionate use of force to keep the
SOH open in order to prevent the devastating effect on the world economy would
likely be well received by the international community, just as U.S. actions against
Iranian minelayers were in the 1980s. Even Iran has been prepared to recognize that
the uninterrupted flow of maritime commerce is a vital national security interest of
the U.S. and presumably other similarly situated nations that rely on Gulf oil.*®

This proposal is a very narrow exception to the traditional use of force construct.
While there are other critical international strait “chokepoints” around the world,

30il Platforms case (2003), Para. 73.
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there are safe, alternative (albeit more expensive) routes around nearly all of them.
As such, it would be exceedingly difficult to meet all six proposed criteria to use
force to ensure the freedom of maritime communications. Moreover, a nation could
not use force unless there was an imminent threat of mining. Policy makers and
commanders would need to carefully consider who in the chain of command should
have the authority to make this determination.

11 Could Nations Use Force If Iran Did Mine the SOH
or Its Approaches?

If forces were unable to act “left of splash” or “during the act” and Iran did mine the
SOH, then any nation would be authorized to engage in minesweeping and hunt-
ing.*® Nations could also maintain a persistent ISR and fires presence to ensure
adequate self-defense of MCM assets for the following reasons. Firstly, the collec-
tive right to ensure the freedom of communications would trump the requirement
that MCM assets proceed continuously and expeditiously. Secondly, minesweeping
and hunting are the types of proportionate countermeasures envisioned by the ICJ to
redress a knowing violation of international law that directly interferes with other
nation’s right to engage in maritime communications.”® Lastly, if the right of
inherent self-defense is to have any meaning in the narrow confines of the SOH,
where MCM assets would be vulnerable to short or no-notice attacks, then nations
ought to have the right to operate as required to provide adequate self-defense.

Commanders prefer to establish maritime and air superiority to protect relatively
defenseless MCM assets. While the law allows forces to operate in the SOH as
indicated above, it does not allow a nation to attack targets at sea and ashore before
they represent an imminent threat. Determining what constitutes an imminent threat
requires consideration of all relevant facts and circumstances at the time. For
example, some might argue that coastal defense cruise missile sites that can fire
without warning are by their very nature and location imminent threats.
Commanders would be wise to discuss what might constitute an imminent threat,
as well as who in the chain of command would be authorized to make such a
determination.
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Abstract

The modern concept of transit passage came into play when coastal states agreed
in 1982 to extend their territorial seas to a maximum of 12 nm, thereby removing
most of the high seas passages through international straits. Before 1982, the legal
situation was quite clear. Military ships and aircraft transiting through a strait
enjoyed the operational freedoms of the high seas corridor while being reduced to
innocent passage rights and obligations in the territorial waters (TTW) of the
riparian states.

At first glance, it seems that Art. 39 of the United Nations Convention on the
Law of the Sea (UNCLOS 1982) precisely defines the obligations and duties of
ships and aircraft exercising the right of transit passage. However, digging deeper
into the matter, it becomes clear that many questions at the interface of legal and
operational issues remain open until today. The reason for this might be that the
interest of most seafaring states to explicitly identify and write down rights and
duties of their military aircraft or vessels in an international strait is limited. This
approach clearly offers more operational leeway but is problematic for command-
ing officers of warships (COs) and legal advisors as they remain, to a certain
extent, unaware of the precise legal demands while engaged in transit passage.
This chapter not only focusses on legal problems but proposes possible opera-
tional and policy approaches as well.
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1 Introduction’

The concept of transit passage is relatively new in the law of the sea. It came into
play when coastal states agreed in 1982 to extend their territorial seas to a maximum
of 12 nm, thereby removing most high seas passages through international straits.”
Before 1982, the legal situation was quite clear. Military ships and aircraft transiting
through a strait enjoyed the operational freedoms of the high seas corridor while
being reduced to innocent passage rights and obligations in the territorial waters
(TTW) of the neighbouring states.

Although it seems that Art. 39 UNCLOS accurately defines the obligations and
duties of ships and aircraft exercising the right of transit passage, many questions at
the interface of legal and operational issues remain open. This is also true for most of
the Operational Law (OpLaw) manuals.® The reason for this is somewhat unclear. It
may either be that there is no recognizable consensus among the states or that the
ability or interest of most seafaring states to explicitly identify and write down rights
and duties of their military aircraft or vessels in an international strait is limited. The
latter clearly offers more operational leeway but is problematic for commanding
officers of warships (COs) as they remain, to a certain extent, unaware of the legal
situation or status while engaged in transit passage. The same holds true for legal
advisers, who should be able to give advice on all operational questions linked to
transit passage rights.

The following findings will try to state what duties and obligations are undisputed
while at the same time illustrating the gaps arising from various operational
questions that COs may encounter while exercising the right of transit passage.
Finally, these findings will propose solutions that represent a compromise between
the necessary legal clarity and a sufficient degree of operational leeway that will
allow COs to take all appropriate measures to ensure a safe, continuous and expedi-
tious transit passage.

"This chapter exclusively deals with the rights and obligations of warships and military aircraft
in an international strait during peacetime.

The extension of the territorial to 12 nm has been codified with the adoption of United Nations
Convention on the law of the Sea in 1982 UNCLOS (1982) making the rights and obligation within
the territorial sea mandatory for all parties to the convention. The conference was convened in 1973.
By then 66 had already claimed a 12 nm territorial sea limit, however without any right for
recognition by the maritime major powers, ¢f. UN Division for Ocean Affairs and the Law of the
Sea (1998).

3E.g. German Commander’s Handbook (2002) and U.S. Commander’s Handbook (2007).
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2 The True Nature of the Right of Transit Passage

In international straits, all military operations that are not in accordance with
the right of innocent passage are prohibited unless they are necessary for a
safe, continuous and expeditious transit.

As Art. 38 (2) UNCLOS* explicitly mentions the right of freedom of navigation
and overflight. It may seem that the right of transit passage is derived from the
regime of freedom of navigation on the high seas, only with due regard being paid to
the sovereign rights of the adjacent states. However, the opposite is true: the right of
transit passage must still be seen as an exceptional international right in sovereign
foreign TTW, only with specific permissions that are strictly related to the needs of
the conduct of the passage.” Article 39 UNCLOS states the duty of military aircraft
and warships to refrain from activities other than those incidental to their normal
mode of continuous and expeditious transit.

This suggests that it is not the normal mode of, e.g., a warship that is relevant—
which is to carry out all kinds of military operations—but rather what a warship is
required to do in order to ensure a safe, continuous and expeditious passage through
the straits.

Though not mentioned in Art. 39 UNCLOS, the condition of a ‘safe’ passage® is
the core of the concept of transit passage for military ships and aircraft.’

Similar to innocent passage, all warships are entitled to use force in self-defence.
However, in innocent passage, most precautionary measures such as the training of
artillery, the lowering of small boats for force protection, etc., are prohibited. Any
threat stemming from inside the TTW can normally be avoided by simply not
entering or leaving the TTW, thereby being able to have the entire spectrum of
force protection measures available. The situation is completely different in an
international strait that is overlapped by the TTW of neighbouring states. By nature,
the TTW of the coastal states cannot be avoided, and the threat may be faced from

“The relevant part of Art. 38 (2) UNCLOS (1982) reads as follows: ‘Transit passage means the
exercise in accordance with this part of the freedom of navigation and overflight solely for the
purpose of continuous and expeditious transit of the strait. ..’

SUNCLOS (1982) does not explain what activities could be incidental to their normal mode. Hence
this part can be interpreted in various ways. George (2004), p. 27 considers ‘an engagement in
armed warfare’ as one example of activities outside their normal mode.

6See Rule 30 of the San Remo Manual (1995): ‘A Belligerents in transit passage . . .are permitted to
take defensive measures consistent with their security, including launching and recovery of
aircraft. ...’

"Cf. German Commander’s Handbook (2002), p. 85, highlights in its English version with regard to
aircraft exercising the right of transit passage that ‘Normal mode of transit means that all items of
equipment which the aircraft is carrying and which are needed for the conduct of safe flight
operations may be used’.
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both sides of the strait. That is why the right to a safe journey is a highly important
factor that accompanies the obligation to transit in a continuous and expeditious
manner. Having said this, military operations that may be exercised on the high seas
must not be carried out in transit passage if they do not meet the mentioned
requirements.® Hence, the transit passage right is nothing more than an ‘innocent
passage right plus’.’

This is based on the following considerations: even though Art. 38(2) UNCLOS
refers to the freedom of maritime navigation and the unimpeded right of overflight,
Art. 39(1c) UNCLOS states that these rights may be exercised only within the
context of a normal continuous and expeditious transit. If the authors of the
UNCLOS had wanted to grant any ship passing through a strait the unlimited rights
applying to the high seas, it would not have been necessary to refer to their normal
mode of transit. Consequently, it would be more appropriate to call the right of
transit passage an ‘Innocent Passage plus’ rather than a ‘High Seas minus’. This
argument is not negated by the fact that before territorial waters were widened to
12 nm, most straits also included a corridor where the rights of the high seas applied.
It would be incorrect to conclude that the right of transit passage must be derived
from the rights of the high seas as, prior to the widening, large parts of the straits
were governed by the right of innocent passage only. Since the right of transit
passage applies in the entire strait, this conclusion would basically mean that the
right of the high seas—albeit with the known restrictions—would be in some form
superimposed on the considerably more restrictive right of innocent passage. How-
ever, this would not constitute a balanced compromise between the claim to sover-
eignty of the relevant coastal states and the interests of the states operating ships in
the strait.

Urgent operational requirements might force COs to depart from the principle
stating that the rights of transit passage cease to exist where the strait is wider than
24 nautical miles. However, it must be stressed that such an exemption is not based
on any explicit UNCLOS provision. There is no international treaty that provides a
reliable definition of the geographical area of a strait in which the right of transit
passage applies. A demarcation under customary law has not been established either.
Likewise, it is evident for that very reason that appropriate borders or defined
approaches or exit routes have not been marked on any nautical charts. Finally, it
must be noted that the right of transit passage already represents an exception to the
coastal states’ claim to sovereignty and that extending this right to approaches and
exit routes to/from the strait would even constitute a second exception. Against this
backdrop, any further ‘operational exemption’ should be used extremely sparingly as
there is always the risk that coastal states will not recognise the right of transit

8During the Third United Nations Conference on the Law of the Sea the head of the U.S. delegation
John R. Stevenson stated with regard to an envisaged transit passage regime: ‘The right is a narrow
one—merely one of transiting the straits, not of conducting any other activities’; see Robertson
(1979), p. 809.

Cf. Treves (1991), pp. 945-950, who assesses the doctrine of transit passage as an exception to the
principle of coastal state sovereignty over the territorial sea.
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passage outside the area overlapped by the relevant coastal waters. This may drive
states to feel compelled to stage diplomatic protests or even take military
countermeasures.

3 Where to Pass through

The right of transit passage applies throughout the strait. There is no obligation
for warships including submarines or military aircraft to use designated transit
corridors or Traffic Separation Schemes. Nor is there an obligation to complete
the transit before conducting a turning maneuver.

The issue of transit passage lanes was discussed during the NATO Centre of
Excellence for Operations in Confined and Shallow Waters (COE CSW) Istanbul
Syndicate in 2013.'° During the Syndicate, it was the general understanding among
the members of the Syndicate (hereinafter Members) that these lanes were not
necessarily the same as Traffic Separation Schemes (TSS) as the transit passage
regime applies throughout the strait (requiring continuous and expeditious passage),
while TSS often do not.

Furthermore, the obligation to use TSS may not apply to sovereign military ships;
they may only be obliged to pay due regard to other traffic in the strait. However,
warships and other sovereign vessels will normally comply with IMO-approved
routing measures unless operational considerations warrant a deviation.'' This point
of view is especially beneficial for submerged transits of submarines that, in a TSS,
would have difficulties to detect contacts overtaking from abaft abeam due to the
sound and cavitation produced by their own propulsion systems. Likewise, these
contacts change position much more slowly on the sonar screen than those coming
from ahead, which makes it hard to plot them.

Are military ships and aircraft in transit passage authorised to come as close to the
internal waters of the neighbouring states of a strait as the nautical circumstances
(especially water depths) permit? Does this ‘coast-to-coast approach’ comply with
the requirements of a continuous and expeditious transit?

'°As a cooperative effort between the Combined Joint Operations from the Sea Centre of Excel-
lence in Norfolk, U.S.A., the NATO Centre of Excellence for Operations in Confined and Shallow
Waters (COE CSW) in Kiel, Germany, and the Maritime Security Centre of Excellence in
Marmaris, Turkey, an international workshop on Maritime Situational Awareness was held in
Istanbul, Turkey, from 9 to 11 October 2013. A legal syndicate (hereinafter Syndicate), consisting
of legal advisors from Australia, France, Germany, New Zealand, Turkey and the United Kingdom,
was an integral component of this workshop. The members of the legal syndicate focussed on the
topic of international straits and examined legal issues that might be of operational relevance to the
maritime nations in current and future maritime operations.

"U.S. Commander’s Handbook (2007), pp. 2-6, 2.5.3.1.
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It is a basic rule that the right of transit passage applies throughout the strait.'?
However, it is not sufficiently explicit to justify any type of manoeuvring during the
passage through a strait.

It would certainly be too restrictive to order a CO to use a Traffic Separation
Scheme at all times or at least to use or even stay near the equidistant line between
the neighbouring states.

Any manoeuvring that results from the need for effective force protection to
ensure a safe passage of the ship will in any case fulfil the criteria of a continuous and
expeditious passage.

Other well-founded operational reasons may be admissible, but the sovereign
rights of the adjacent states must be taken into consideration.

However, due to potential political ramifications, COs should generally be
advised to use a defined corridor that will prevent their actions from being perceived
as a provocative act or even as a breach of sovereignty of a coastal state.

States should identify a corridor that will give COs sufficient operational leeway
to carry out necessary FP measures and at the same time prevent them from being
accused by neighbouring states of having violated transit passage rights (unless these
states have excessive claims).

The right of transit passage must be exercised with the aim to travel from one part
of the high seas or EEZ to another part of the high seas or EEZ. That, however,
means neither that the strait cannot be passed multiple times nor that the transit has to
be completed, i.e. that the entire strait has to be passed, before a turning manoeuvre
may be performed. Turning manoeuvres may be conducted in the strait at all times. It
is irrelevant at which point of the transit passage that the turning manoeuvre is
performed. It is always possible that operational necessity (e.g., force protection) or
an emergency may require a turning manoeuvre. However, it must be ensured that
turning manoeuvres are not performed too often or in such a way that they constitute
or appear to constitute patrol activities in the sea area concerned. This is because
patrol activities cannot be reconciled with the obligation to conduct an expeditious
and continuous passage through a strait and are thus prohibited without the coastal
state’s consent. Yet there are no established indicators or definitions stating from
what point on a certain manoeuvre constitutes a patrol activity. Consequently, this
presents another grey area under international law that provides some leeway for
operators and constitutes in the same time a challenge for legal advisors.

12¢f. U.S. Commander’s Handbook (2007), pp. 2-6, 2.5.3.1 (‘shoreline-to-shoreline”).
BSee supra 1.2.
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4 Territorial Scope of the Right of Transit Passage

As long as no universally recognized demarcation of the beginning and end of
an international strait exists, the right of transit passage should only be
exercised in that portion of the sea that is overlapped by the TTW of the
neighbouring states unless compelling operational consideration dictate the
use of transit rights in the approach/exit routes to or from the international
strait.

The most appropriate route to take into a strait was discussed at the Istanbul
Syndicate,'* with some of the Members arguing that any unit should remain in the
high seas as long as possible before entering the overlapping part of the strait. Other
Members said that it was already possible to transit through territorial waters at an
earlier stage.

No universally valid definition exists as to where the right of transit passage
through a strait commences or ends.'® There is only legal certainty in the area where
the territorial waters of the neighbouring states overlap.

During the Syndicate, there was a discussion of the term ‘approaches’, a term
from the U.S. Commander’s Handbook'®: This manual introduces the concept of
approaches to an international strait where transit passage rights apply as well.
According to the manual, the right of transit passage starts in the approaches to the
strait, i.e. in foreign TTW but still outside the overlapping part of the strait.'’
However, in this handbook, it remains unclear where the approaches exactly com-
mence. In addition, the group discussed the term ‘approaches’ and debated if the
concept was only espoused by the U.S.'® or whether it represents customary
international law.

No consensus was achieved among the Members, apart from the fact that the
concept of approaches generally was not yet considered to represent customary
international law.

It could be argued that the concept of approaches completely blurs the borders
between innocent and transit passage. Transit passage is a very limited extension of
the right of innocent passage. As an exception, it should be sufficiently defined;
otherwise, it will become the rule rather than the exception. The unconditioned
statement saying that transit passage may be applied in approaches'® does not meet
the requirement of an exceptional rule and in this way cannot have a basis in

4See supra at footnote 11.

'SLangdon (2015), p. 209.

19See supra at footnote 12.

17See also Kraska (2013), p- 230 who states as one example the Strait of Hormuz.
"8This concept is also reflected in the German Commander’s Handbook (2002), p. 57.
YSee supra at footnote 12; Kraska (2013), p. 229 and Roach and Smith (2012), p. 272.
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international law. In general, this concept does not seem to be widely accepted by
seafaring nations as there is not even a vague definition given by the U.S. as to where
approaches commence or end.

International law is by nature always open to interpretations driven by various
considerations. However, applying the concept of transit passage without any
definition as to where the rights linked to it may be exercised poses an unacceptable
legal risk to COs or, even worse, to military ships or aircraft that might be subject to
military countermeasures.

As long as no recognised demarcation of an international strait is developed,
transit passage rights should only be exercised in that portion of the sea that is
overlapped by the TTW of the neighbouring states.*’

Interpretations provided in relevant literature that extend the right of transit
passage to the approaches and exits to/from the strait only do so based on operational
considerations, especially on an effective protection of the transiting units.*’ How-
ever, this argument is exclusively based on operational considerations and is not
properly reflected in international law as such. Only in cases where clear indications
exist that the respective riparian state itself breaches international law; e.g., by
allowing attacks carried out by armed groups from its shoreline on passing warships,
the application of the concept of the ‘approaches’ may be legally justified as a
proportionate countermeasure by the injured flag state.”” If the riparian state does
not commit wrongful acts, COs are advised to follow the rights and obligations of the
regime of innocent passage until they reach the overlapping section of the strait.

However, there may exist compelling operational considerations (e.g., necessary
force protection measures) outside the overlapped portion of the international strait
that would from an operational standpoint require the use of transit passage rights.
As a pure matter of policy and because no exact demarcation of an international strait
exists, COs may exercise transit passage rights and should claim when challenged
the use of this right in order to avoid the perception of an abuse of transit passage
rights. The use of this grey area as a ‘policy’ right should be exceptional and used
with extreme restraint as it bears the danger of an unwanted tension between the
neighbouring state and the flag state of the passing vessel. Furthermore, such a
behavior could undermine the function of international law that is to ensure or
preserve peaceful relations among equal states.

In any case, the problem of an exact demarcation between the right of innocent
and transit passage remains unsolved. This makes it difficult, if not impossible, for

2The line where the width of the strait exceeds 24 nautical miles.

2'E.g. Langdon (2015), p. 209 argues that, if transit passage rights end as soon as the width of a
strait exceeds 24 nautical miles, the transiting ship would be forced to adopt ‘innocent passage
mode’ at that point or to plan its track through the exact point at which the median line splits into the
‘V’. For him this requirement would be impractical or even dangerous because it would create a
choke point through which many transiting vessels would have to pass in both directions.

21LC (2001), Art.49; the injured state must in any case refrain from the threat or the use of force
(Art. 50), Art. 39 b UNCLOS (1982) (Duties of ships and aircraft during transit passage).
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neighbouring states to unequivocally identify whether a vessel may use transit
passage or innocent passage rights.

5 Duty to Render Assistance

Assistance in extremis during transit passage is permitted if the neighbouring
states are not able to render assistance in time even if the requirement of a
continuous and expeditious transit of a strait is not met.

The duty to render assistance is not limited to the perils of the sea but also
applies to evidently illegal attacks stemming from private ships.”*

During the COE CSW Search and Rescue/Assistance at Sea Legal Workshop in
Annapolis in 2015, there was a discussion®* about the legality of a warship entering
TTW and using force in prima facie contravening the restrictions imposed by the
regime of innocent passage in extreme circumstances.

Article 98 UNCLOS imposes a general duty to render assistance at sea,” but
some Members presented the legal academic argument®® that this duty is limited to
the high seas only.

The counterargument brought forward by the majority of the Members was that
the duty to render assistance in TTW represents customary international law. Article

ZThe statement is restricted to private ships as warships or state vessels may be entitled to carry out
law enforcement operations in their TTW. These vessels therefore enjoy the presumption of
legality.

**The NATO COE CSW Search and Rescue/Assistance at Sea Legal Workshop held at the Naval
Academy in Annapolis 6-10 April 2015 was attended by approximately 26 participants (hereinafter
Members) from Germany, Denmark, Canada, the Netherlands, Nigeria, the United Kingdom,
Austria, and the USA (of both the US Navy and the US Coast Guard). The workshop focussed
on the right and the duty of warships or government vessels to conduct sea rescue and what is called
‘assistance entry’ missions, i.e. the rendering of assistance in territorial waters without the consent
of the coastal state concerned. The workshop was rounded off by a discussion panel held at the
U.S. DoD (Pentagon), Department of International Law. The workshop was unclassified; Chatham
House Rule applied.

25 Art. 98 (1) UNCLOS (1982) states that ‘Each state shall require the master of a ship flying its flag
to render assistance to any person found at sea in danger of being lost’.

26The reason given is that Art. 98 UNCLOS (1982) is contained in Part VII ‘High Seas’. Yet its area
of application remains disputed as all other articles of Part VII include an explicit reference to the
high seas. Since this does not apply to Art. 98 UNCLOS (1982), which only states the general term
‘at sea’, Art. 98 UNCLOS (1982) may be interpreted as to be also applicable to territorial waters.
Ultimately, this academic dispute may be left unsettled as the right of rendering assistance in
territorial waters is recognised under customary law in those cases in which the relevant coastal state
is unable to render assistance itself. For more information, see U.S. DoD (2010), p. 4 d.
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18 (2) UNCLOS supports this argument, stating that innocent passage includes
‘rendering assistance to persons, ships or aircraft in danger or distress’.?’

Other Members expressed the view that the provisions of Art. 98 UNCLOS could
only be applied for natural disasters or collisions (‘to render assistance to any person
found at sea in danger of being lost’) and not for criminal acts. It was argued that the
provisions of the basic Somalia Security Council resolution® supported this view as
the UN felt the need to specifically legislate entry into TTW, which implies that they
felt it was not covered by UNCLOS or any other legislation. However, this argument
is not conclusive as the Somalia UNSCR regarding the fight against piracy does not
deal with the duty to render assistance. The UNSCR instead authorises military
operations against piracy (or, more accurately, armed robbery), which comprise the
pursuit of fleeing perpetrators and their subsequent detention within the TTW of
Somalia.

Another argument brought forward by the majority of the Members was that any
counteraction taken in the wake of an attack constituted a law enforcement operation
and was therefore only allowed to be carried out by the respective agencies of the
coastal states or with their consent.

With regard to this argument, it should be stressed that the duty to render
assistance ends immediately when the attacking private ship no longer poses a
threat, whereas law enforcement from a general understanding goes far beyond
that. A law enforcement action would include prosecution and subsequent arrest of
a potential perpetrator.

While this may support the view that the duty to render assistance generally
applies in innocent passage, there could be some doubt with regard to transit
passage. Article 39(1c) UNCLOS, which covers the transit passage regime, was
highlighted by some Members who may have a more restrictive interpretation than
that provided under Art. 18(2) UNCLOS.

Atrticle 39(1) UNCLOS states:

Ships and aircraft, while exercising the right of transit passage, shall:
c. refrain from any activities other than those incident to their normal modes of continuous
and expeditious transit unless rendered necessary by force majeure or by distress.

Article 39 UNCLOS seems to be more restrictive, by removing the provision of
‘in danger’ contained in Art. 18(2) UNCLOS. Again, this argument is not convinc-
ing for the following reason: it was already pointed out that the concept of transit
passage is an extension of the right of innocent passage, meaning that additional
measures for a safe passage may be taken. Transit passage does not restrict the rights
that warships enjoy while exercising the right of innocent passage. Article
39 UNCLOS reflects this finding by leaving out the obvious already contained in

*"However, invoking Art. 18 (2) UNCLOS (1982) requires that the vessel is already exercising its
right of innocent passage and does not provide the authority to enter the TTW as such.

28UNSCR 1816 (2008) states in OP 7 a that ‘states. . . may enter the territorial waters of Somalia for
the purpose of repressing acts of piracy and armed robbery at sea ... .
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Art. 18 (2) UNCLOS. Thus, Art. 39 UNCLOS (‘unless rendered necessary by force
majeure or by distress’) must be conceived as referring to not only the relevant ship’s
own distress but also that of another ship.” It is not necessary to repeat this right in
the provision on transit passage as it is already part of innocent passage. Lastly, it
should be undisputed that persons on board ships or aircraft that have come under
attack by private ships are in imminent danger of life or limb. As a consequence, it
must be stated that rendering assistance in an overlapped strait does not lead to a ship
losing its right of transit passage.””

6 The Problematic Notion of ‘Normal Mode’: How to Pass
Through

The use of sonar, radar and depth sounders for the purpose of a safe navigation
through the international strait is permitted as it is part of the normal mode of
warships or submarines. The same holds true for the launching and recovering
of aircraft, formation steaming, submerged transit of submarines and other
adequate force protection measures.

Once again, normal mode of transit is key in this context. It means that, other than
in foreign TTW, submarines may transit while submerged and that surface warships
may carry out formation steaming and launch/recover aircraft during transit passage
through such waters. Although this statement can be found in the U.S. Commander’s
Handbook and the German Commander’s Handbook,>" it seems to be incomplete as
they remain silent as to the purpose of such measures.*>

With reference to finding No. 1, all additional rights exercised must strictly be
incidental to a safe, continuous and expeditious passage. Therefore, all the afore-
mentioned rights must serve that purpose; otherwise, there would be literally no
difference between high seas freedoms and transit passage rights. As a consequence,
the launching and recovering of aircraft or small boats (RHIBs) is only permitted for
Force Protection/safety reasons or to guarantee a safe passage in terms of naviga-
tion.>* It is prohibited to launch aircraft in order to carry out offensive military

2¢f. Art. 18 (2) UNCLOS (1982) “for the purpose of rendering assistance to persons, ships or
aircraft in danger or distress’.

*Langdon (2015), ibid., pp. 207-208.

31U.S. Commander’s Handbook (2007), pp. 2-6, 2.5.3.1 and German Commander’s Handbook
(2002), p. 58.

3The term ‘purpose’ does in no way mean that the right to transit is determined by flag, cargo,
destination or the military mission of the transiting vessel or aircraft but is rather linked to activities
necessary to ensure a safe, continuous and expeditious passage.

*3Cf. UK Handbook (2007), pp. 2-8 that states ‘surface warships may transit in a manner consistent
with sound navigational practices and the security of the force, including formation steaming and
the launching and of aircraft’. Footnote 14 at ibid. adds: ‘The freedom to launch and recover
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operations whether inside or outside the strait (or to support such operations).
Warships are also allowed to take all measures required for a safe passage through
the strait and to employ the appropriate means, such as navigational radar, sonar or
formation steaming. Medical evacuation flights are permitted in emergency
situations only as the duty to render assistance even applies in sea areas that are
governed by the right of innocence passage.>* Replenishment at sea (RAS) may be
carried out only if it still meets the requirement of a continuous and expeditious
transit.>> This is the case only in situations that could not be foreseen before entering
the strait. In normal circumstances, RAS operations should not take place within
international straits. Transiting of a submerged submarine through a strait not only is
part of the normal mode but even constitutes the normal mode incidental to transit
passage. A surfaced submarine is more vulnerable as most submarines are not able to
counter asymmetric attacks due to a lack of suitable weaponry and manoeuvrability.
Therefore, submarines may transit submerged as this is necessary for force
protection.

As mentioned before, military aircraft are allowed to take off and land during a
transit passage for the above-stated purpose only. This finding is not impacted by the
undisputed fact that all military aircraft have the right to fly through or over a strait
regardless of the military mission they may conduct outside the international strait.*®
That is because the right of transit passage can, by nature, only govern an aircraft’s
behaviour during transit or, in other words, in the area where the transit passage
rights apply. This is illustrated by the following example: when a carrier strike group
that has not yet entered the strait launches fighter aircraft whose mission is to provide
close air support after having left the strait, then these aircraft—despite their combat
mission—enjoy the right of unimpeded passage through the international strait.
What is important in this context is if the operations are conducted in the area
where the regime of the strait does apply. Both the purpose and the military mission
associated with the passage of the fighter aircraft or the carrier strike group are
irrelevant. This, in turn, means that the coastal states must not impede or deny the
right of passage just because they might politically disagree with the military mission
of the unit or strike group. However, aircraft are not allowed to take off and land in

helicopters can greatly improve situational awareness when transiting narrow international straits in
an asymmetric threat environment. While it is legally permissible to launch and recover aircraft
during transit, consideration for navigational safety often calls for an aircraft to be launched just
prior to a warship’s transit of an international strait, for it to overfly the strait ahead of the force, and
then to be recovered on board once the warship has cleared the international strait.’

3 See supra footnote 27.

35In general, replenishment during a transit passage reduces a vessel’s speed of advance without any
compelling reason and is thus not reconcilable with the requirement of an expeditious transit. An
exception might be made if circumstances that have not been foreseeable require a replenishment
operation as the vessel otherwise would not be able to continue at all or at a reduced speed of
advance only.

3During the Search and Rescue/Assistance at Sea Legal Workshop (see supra footnote 23), it was
brought forward that the right of aircraft to take off and land during transit passage regardless of the
purpose of the activity is based on the right of overflight as such.
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the area where the right of passage applies, unless this is necessary to ensure a
continuous, expeditious and, above all, safe passage. In the above example, this
would clearly not be the case as the fighter aircraft are explicitly dispatched not to
ensure a safe transit passage but to conduct operations in an area where the right of
transit passage does not apply. Military manuals often include a note stating that the
take-off and landing of aircraft, especially those that form part of carrier strike
groups, are incidental to the ‘normal mode’ of carrier strike groups.’’ However,
this note tends to overlook the fact that in a strait, the ‘normal mode’ refers to the
aforementioned purpose of safe passage and cannot be abstractly defined without
taking into account this context. This restrictive interpretation of the term ‘normal
mode’ can be bypassed in an operationally effective manner by deploying aircraft
before entering or after leaving the strait. Given this option, there would be no
imperative operational necessity to launch aircraft during the transit passage unless
in extremely exceptional circumstances. Should the area of operations be that close
to the strait that for security reasons it would not be possible to launch aircraft after
having left the strait, this could also be done within the strait to ensure a safe passage
of the carrier strike group. Again, what is important in this context are the arguments
put forward to illustrate the operational necessity to the coastal state concerned.

7 The Right of Self-Defence During Transit Passage

Transit passage rights do not restrict the right of a transiting warship to use
force in self-defence or collective self-defence® in case of an imminent attack
or an actual attack.

During the Istanbul Syndicate session,” it was agreed that a warship conducting
transit passage in peacetime could challenge suspicious contacts within a strait, with
further action possible as long as it was conducted within the context of self-defence.

The question was raised as to whether there was any agreed common basis for the
use of individual self-defence (as opposed to national self-defence) under interna-
tional law. The consensus reached was that there did not seem to be such a common
basis and that all countries operated under national law. All Members agreed that a
certain level of ‘imminence’ of threat in the way of an imminent or actual attack was

37See supra footnote 30.

38The following reiterates what has been said during the Syndicate (see supra footnote 11) although
it is not directly related to the transit passage regime.

3 See supra footnote 11.
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required before action could be taken in self-defence. This understanding may differ
from the U.S. interpretation as their definition of self-defence is broader.*’

The issue of the defence of property was also discussed, particularly with regard
to ‘mission-essential equipment’. The Members held different views concerning this
issue, with some arguing that lethal force could not be used to protect equipment
unless there was a direct link to an imminent loss of life if the equipment were stolen/
destroyed. Others argued in favour of a more permissive interpretation, stating that
lethal force could be used to defend items designated as ‘mission-essential equip-
ment’, even if there was no imminent threat to life.

Although any rights that may be exercised in self-defence are subject to national
regulations and interpretations, they are somehow limited by international law lest
they constitute a breach of sovereignty. The Members agreed upon this being a
general legal question not necessarily to be discussed under the topic of rights and
obligations in straits. Still, it was stated that any proportional response to actual or
imminent attacks on one’s own or allied forces would not infringe on a state’s
sovereignty, no matter whether the response was taken to defend lives or property.

8 Conclusion

States should be careful not to exploit the legal borders of the right of transit passage
to a maximum extent unless operational considerations provide no sound alternative.
We have to keep in mind that in overlapped straits, military operations are conducted
in the territorial waters of at least one neighbouring state. Excessive use or an
unacceptably broad legal interpretation of the right of transit passage of the transiting
nation might fuel the appetite of the coastal states to impose restrictions on funda-
mental navigational rights as a retaliatory measure. Using the right of transit passage
in the proposed manner is one feasible way to prevent the neighbouring states from
filing diplomatic protests or even taking military countermeasures to bring to an end
what—from their standpoint—might constitute an abuse of transit passage rights.
This holds true even if one can argue that the concept of the ‘approaches’ is a legally
permissible interpretation of international law. However, even then, the political
implications should not be neglected as it remains unclear how most of the riparian
states interpret the respective UNCLOS provisions. Legal advisors, who should
always be involved in the military planning process, must keep this aspect in mind
at all times. They can contribute to an appropriate and balanced relationship between
the claim to sovereignty made by the coastal states and any operational
considerations that might have a decisive impact on how the right of transit passage

40According to the U.S. SROE, the use of force in self-defence is authorised in case of a hostile act
or a hostile intent against the U.S. or U.S. forces, cf. U.S. DoD (2005), Enclosure A, 3 e and f. Both
elements do not only include the use of force or the threat of an imminent use of force against the
U.S. or U.S. forces but also force or the threat of force directly used to preclude or impede the
mission and/or duties of U.S. forces. German forces can use force in self-defence in case of an attack
or imminent attack against them or allied forces, cf. German Commander’s Handbook (2002), p. 47.
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is exercised. In accordance with the view presented in this contribution, exercising
the right of transit passage in approaches to and exit routes from straits is only
justified if otherwise a safe passage cannot be guaranteed, either for navigational
reasons or for reasons related to appropriate self-protection. The legal advisor is
responsible for encouraging the operators to consider this aspect during planning.
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Abstract

As a cooperative effort between the Combined Joint Operations from the Sea
Centre of Excellence in Norfolk, U.S.A.; the Centre of Excellence for Operations
in Confined and Shallow Waters in Kiel, Germany; and the Maritime Security
Centre of Excellence in Marmaris, Turkey, an international workshop on Mari-
time Situational Awareness was held in Istanbul, Turkey, from 9 to 11 October
2013. A legal syndicate, consisting of legal advisors from Australia, France,
Germany, New Zealand, Turkey and the United Kingdom, was an integral
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the topic of international straits and examined legal issues that might be of
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1 Preliminary Remark

The San Remo Manual on International Law Applicable to Armed Conflicts at Sea
(San Remo Manual), issued in 1995 by the International Institute of Humanitarian
Law in San Remo, provided guidelines for determining what rights and obligations
arise in an international armed conflict at sea. Along with its ‘Explanations’, the San
Remo Manual contains essential statements on naval warfare in international straits
in Part II Section II. The San Remo Manual is a useful reference for every legal
advisor and operator who is associated with the law of naval warfare. Its findings are
basically in line with international law. Where international law, mainly due to the
lack of customary international law, cannot provide answers to legal questions, the
San Remo Manual provides food for thought for a legal discourse. In particular, it
offers considerations for new and unknown legal issues that have yet to occur.

With respect to belligerents’ and neutrals’ rights and obligations in international
straits, it must be pointed out in advance that no or very little international practice
exists when it comes to answering the question concerning the validity of the law of
armed conflict (LOAC) on the one hand and general maritime law, in particular the
1982 peacetime provisions of the United Nations Convention on the Law of the Sea
(UNCLOS)," on the other hand.

The San Remo Manual assumes that LOAC generally has priority over the rights
granted under UNCLOS or respective customary international law when it comes to
rights and obligations in international straits in an international armed conflict. This
starting point was approved by the majority of the participants. The following basic
premises are regarded as generally valid:

e A belligerent to an international armed conflict cannot arrogate peacetime rights
in an international strait with regard to the other belligerent. For belligerents, only
LOAC, including its legal regime of neutrality, is relevant.

* The peacetime right of transit passage in international straits applies to neutral-
flagged ships.

e In an international armed conflict, the peacetime right of transit passage in interna-
tional straits will become a supplementary doctrine of the law of neutrality in LOAC.

For international straits, the right of transit passage in accordance with Part III
Section 2 of UNCLOS and corresponding customary international law applies to
straits that are used for international navigation between one part of the high seas or
an exclusive economic zone and another part of the high seas or an exclusive
economic zone.’

With regard to the above-stated general premises, there was overall consensus
about the following:

* Territorial waters of belligerent parties in an international strait are belligerent waters.

TUNCLOS (1982).
2See UNCLOS (1982), article 37.
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» Belligerent forces in belligerent waters of an international strait do not have
transit rights but are military targets.

» Territorial waters in an international strait that belong to neutral parties are neutral
waters, where neutrals and belligerent forces enjoy transit rights.

As a critical point, it was examined in depth whether and how transit passages of
neutral-flagged ships are to be granted in belligerent waters of an international strait.

2 Findings

2.1 The Right of Passage

Belligerent warships, auxiliary vessels, and military and auxiliary aircraft may
exercise the rights of passage through, under, or over neutral international
straits provided by general international law.

The first part of the examination focused on the rights and obligations of
belligerents in neutral waters comprising and forming an international strait or, as
expressed in the San Remo Manual, ‘in a strait comprised by neutral waters’ or in ‘a
neutral international strait’. The majority agreed that the San Remo Manual’s
position laid down in number 23 fully reflects international customary law.’

Some participants expressly stressed the San Remo Manual’s Explanations in
number 23.2,* underlining that all legal positions shall only affect international
straits that are not governed by existing multilateral treaties, such as the Turkish
Straits under the 1936 Montreux Convention.”

Offensive Operations

Within and over neutral waters, including neutral waters comprising an inter-
national strait, belligerent acts by belligerent forces and the conduct of offen-
sive operations are prohibited.®

Base for Naval Operations

Inter alia, the use of these neutral waters as a base for naval operations
against adversaries is prohibited. In these waters belligerents may not use
embedded command platforms for commanding belligerent acts or conduct

(continued)

3San Remo Manual (1995), Part II, Section II, No 23 with Explanations, pp. 102-103.
*Ibid at No 23.2, p. 103.

SConvention regarding the Regime of the Straits (1936).

6See San Remo Manual (1995), Part II, Section II, Explanations No 30, pp. 106-107.
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offensive operations against enemy forces. The same applies to other
platforms with the ability to essentially contribute to belligerent acts or
offensive operations by means of coordinated command and control.’

No Sanctuary
Belligerent forces may not use neutral waters as a sanctuary.®

Self-Defence
The right of self-defence against unlawful actual and imminent attacks remains
unaffected.’

The first sentence of number 15 of the San Remo Manual was examined as a
starting point to answer the question of what belligerent acts in neutral straits are. The
San Remo Manual states: ‘Within and over neutral waters, including neutral waters
comprising an international strait and waters in which the right of archipelagic sea
lanes passage may be exercised, hostile actions by belligerent forces are forbidden.”'”
Further on, the San Remo Manual, referring to the Convention Concerning the Rights
and Duties of Neutral Powers in Naval War of 1907 (Hague Convention XHI),ll
describes in number 16 what it understands is meant by hostile actions: ‘Hostile
actions within the meaning of paragraph 15 include, inter alia: (a) attack on or capture
of persons or objects located in, on or over neutral waters or territory; (b) use as a base
of operations, including attack on or capture of persons or objects located outside
neutral waters, if the attack or seizure is conducted by belligerent forces located in, on
or over neutral waters; (c) laying of mines; or (d) visit, search, diversion or capture.’ 12

Today, many warships are used as command platforms and have the possibility to
command and control coordinated attacks on other units. Every warship contributes to a
common recognised picture and gathers data and intelligence to send to its task force
commander. Though often unrecognizable to third parties, warships in transit passage,
in fact, have the ability to participate in an attack, by giving orders to another unit outside
the international strait, or indirectly contribute to attacks, by information sharing.

Article 5 of the Hague Convention XIII'* and respective customary international
law prohibit belligerents from using neutral waters as a base of naval operations
against their adversaries and, in particular, to erect wireless telegraphy stations or
any apparatus for the purpose of communicating with the belligerent forces on land
or at sea. In the past, the use of communication assets was seen as a major advantage
of warfare. Now, we see that their importance has only increased. Superior

7See San Remo Manual (1995), Part II, Section I, No 15, 16 with Explanations, pp. 95-96.
8See Ibid at Explanations No 17, p. 97.

ng. San Remo Manual (1995), Part II, Section II, No 30, pp. 106-107.

19San Remo Manual (1995), Part II, Section I, Explanations in 15.1, p. 95.

""Hague XIII (1907).

12San Remo Manual (1995), Part II, Section I, No 16, p. 96.

SHague XIII (1907).
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situational awareness and the ability to create and use an undistorted maritime
picture by data transmission for military decisions, combined with well-functioning
command and control guaranteed by the ability of wireless communication with own
troops, can be a decisive factor for victory in modern maritime warfare.

A warship in neutral waters or transiting in neutral waters of an international
strait, acting as an operating command platform, can be seen as a violation of neutral
rights. In this respect, the majority followed the San Remo Manual. Consequently,
embedded force commands have to stop their offensive commanding of units, in
general, when in neutral waters inside international straits. The same applies to any
warship with the ability to essentially contribute to belligerent acts by means of
coordinated command and control to other units.

The majority generally assumes that self-defence is legally permitted in neutral
waters. However, in an international armed conflict, the question of distinguishing self-
defence from belligerent acts arises, possibly resulting in the prohibition of some specific
acts of self-defence if these constitute at the same time an unlawful belligerent act.

The San Remo Manual reflects the use of force for self-defence in number 22 by
stating: ‘Should a belligerent state be in violation of the regime of neutral waters, as
set out in this document, the neutral State is under an obligation to take the measures
necessary to terminate the violation. If the neutral state fails to terminate the violation
of its neutral waters by a belligerent, the opposing belligerent must so notify the
neutral state and give that neutral state a reasonable time to terminate the violation by
the belligerent. If the violation of the neutrality of the state by the belligerent
constitutes a serious and immediate threat to the security of the opposing belligerent
and the violation is not terminated, then that belligerent may, in the absence of any
feasible and timely alternative, use such force as is strictly necessary to respond to
the threat posed by the violation.”'*

The facts warranting a self-defence situation are not sufficiently described in the San
Remo Manual. However, there was a common understanding among the participants
that the definition of self-defence is up to the sovereign states and therefore a single and
universal definition cannot exist. The limits of self-defence may vary, but there is a
common accepted definition that describes a universally accepted core situation that
any state would define as triggering a legal use of self-defence: whenever a unit is
actually being attacked or threatened by an imminent attack, counteractions for the
purpose of self-defence will be permissible according to international law.

Though accepting these fundamentals, there was no consensus among the
participants on how to solve the issue that acting in self-defence may, in some
cases, also be seen as an unlawful act under LOAC. Some stated that the right of self-
defence supersedes the law of neutrality; some said the opposite. Scenarios that are
laid down in the San Remo Manual extensively illustrate this problem and will be
solved using the author’s view:

To distinguish any acting in pure ‘self-defence’ from acting under ius in bello, the criteria of
unlawfulness is recommended: self-defence (at least in neutral waters) may only be defined

14San Remo Manual (1995), Part II, Section I, No. 22 with Explanations, pp. 101-102.
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as a situation where a unit is being actually unlawfully attacked, or threatened by an unlawful
imminent attack. This unlawfulness will depend on LOAC rules, mainly with regard to
neutrality.

This means that any response to a lawful attack from the adversary, meaning
legally executed under LOAC, will not trigger a lawful response under the rules of
self-defence. In other words, an attack by the enemy that is in accordance with
LOAC in a situation of an armed conflict can never be seen as unlawful; therefore, it
cannot lead to a reaction legally based on self-defence.

Not following this restrictive concept could lead to situations where reactions are
justified by national rules of self-defence but are in violation of LOAC. Those states
that have not yet properly synchronised the applicability of LOAC and national rules
of self-defence for naval warfare in neutral territory may have difficulty to justify
their self-defence policy under international law.

Further on, the San Remo Manual does not see a legal possibility for direct
response unless there is an absence of any feasible and timely alternative; actions
conducted otherwise would violate neutrality.">

The participants, in taking a more operational standpoint, did not see the San
Remo Manual’s approach conceivable. With regard to the need for immediate
responses to threats in an armed conflict, it can be expected that belligerents will
very easily assume that most threats to security would not be terminated by the
neutral in a timely manner.

In a case of self-defence, meaning a unit is actually being attacked or threatened
by an imminent attack, the neutral will likely always be simply unable to respond to
the attack in a timely manner. As a result, it cannot be a question whether the neutral
state is able or willing to prevent belligerent acts in its waters or not.'®

When creating the San Remo Manual, one additional position in the Explanation
states that taking armed defensive measures is only permissible in neutral waters if a
belligerent was under an armed attack or immediate threat of attack (only) from that
neutral state.'” Another opinion was that measures taken in neutral waters were not a
use of force against the territorial integrity of the neutral state but against the
opposing belligerent and could be justified under a number of doctrines, including
necessity and self-defence.'®

The majority, clearly, did not follow the first position. This position definitely
disregards international customary law on self-defence. It is a well-accepted practice
that warships, while in territorial waters, have the right of self-defence against any
(unlawful) attack whether in an armed conflict or not.

Acting in self-defence against unlawful attacks of the adversary in neutral waters
reveals the failure of that neutral to prevent those incidents, what would be his key

15This approach has been further discussed in the San Remo Manual (1995), Part II, Section I,
Explanation 22.3 and 22.4, p. 102.

16Cf. ibid. at Explanation to No 22.5; see also The Commander’s Handbook (2017), 7.3.
7San Remo Manual (1995), Part II, Section I, Explanation 22.3, p. 102.
1847«

Ibid.



Belligerent Rights and Obligations in International Straits 73

international obligation. Acting in self-defence is a use of force against the attacker
and not a violation of any neutral’s rights.

Today, it is the United States’ opinion, which a majority of the participants agreed
on: ‘Belligerents are also authorized to act in self-defence when attacked or
threatened with attack while in neutral territory or when attacked or threatened
from neutral territory.’19 However, for neutral waters in international straits, the
United States stated: ‘Belligerent forces in transit may, however, take defensive
measures consistent with their security, including the launching and recovery of
aircraft and military devices, screen formation steaming, and acoustic and electronic
surveillance, and may respond in self-defence to a hostile act or demonstrated hostile
intent.”*” The U.S. legal concept as a whole, unfortunately, remains imprecise due to
the last half-sentence. It is doubtful whether, for transit passages in an international
armed conflict, an attack will remain a conditio sine qua non to trigger self-defence
or whether it will also be referred to the aliud of a hostile act or hostile intent under
NATO understanding.2] Moreover, the dilemma between acts of self-defence and
belligerent acts in neutral waters as described here in Sect. 2.4 has not been raised by
the U.S.

The Canadian Joint Doctrine Manual states: ‘If the neutral state fails to terminate
the violation of its neutral waters by a belligerent, the opposing belligerent must
notify the neutral state and give it a reasonable time to terminate the violation’,** and
the ‘belligerent may, in the absence of any feasible and timely alternative, use such
force as is strictly necessary to respond to the threat posed by the violation®.
Although the Canadian Joint Doctrine Manual more generally refers to a threat
instead of to an attack, and in this way leaves some room for preventive or
pre-emptive measures, it does not promote more far-reaching rights to protect own
forces as proposed in its earlier drafts.

The right of self-defence is not restricted to a single unit reacting to an attack
related to it. Under the common agreed definition of collective self-defence, a unit
will, in general, also have the right to defend other own or allied units against
unlawful attacks. The creators of the San Remo Manual saw this challenge for
transit passages but were not able to solve it, stating that it was not possible to
draft a provision that would meet all contingencies.”* The Explanation of the San
Remo Manual describes hypothetical scenarios to underline this difficulty without
giving a solution.”> However, these situations must be solved to provide concrete
guidance for commanders. They perfectly demonstrate the ambiguity between self-
defence and belligerent acts in neutral waters.

“The Commander’s Handbook (2017), No. 7.3.

2Ibid at No 7.3.6.

2IMC 362/1, Appendix 1 to Annex A.

22Joint Doctrine Manual (2001), No 811 (1).

2Ibid at No 811 (2).

2*San Remo Manual (1995), Part II, Section II, Explanation No 30.3, p. 107.
2Ibid at Explanation No 30.1, p. 106.
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2.2 Passage Right Scenarios

First Scenario

‘Part of the task force is within neutral waters of a strait or an archipelago
and the part that is outside is brought under attack by the opposing
belligerent who is outside the neutral waters. Could the units within
neutral waters launch a counter-attack? Would this be a lawful defensive
measure?%®

Answer

No. Any counter-attack would be a violation of neutrality. The case shows
allied units being actually attacked, but the attack by the other belliger-
ent cannot be seen as unlawful: any belligerent has the right to attack
the adversary outside neutral waters under LOAC. Consequently, this is
not a situation of an unlawful attack as a premise for collective self-
defence, and as a result, a counter-attack would not be based on self-
defence; rather, it would be a belligerent act that is prohibited in neutral
waters.

Second Scenario

‘The unit or force within neutral waters is brought under attack by a unit
launching long-range missiles from outside neutral waters. Could the
units within neutral waters launch a counter-attack? Would this be a
lawful defensive measure?’?’

Answer

Yes. In the described situation, it is beyond doubt that the enemy unit is
actually attacking the unit or a second attack can be assumed as immi-
nent. Any attack on belligerent units in neutral waters is a violation of
neutrality and is unlawful. A counter-attack is lawful because it is a case
of self-defence.

Third Scenario

‘A unit of the armed forces of the transiting force which is outside the
neutral waters and not a part of the transiting force is brought under
attack by an enemy unit outside neutral waters. Could the force within
neutral waters send aircraft to assist the unit under attack? Would this be
a lawful defensive measure?'?®

2 Ibid.
?San Remo Manual (1995), Part II, Section II, Explanation No 30.3, p. 107.
28717+

Ibid.
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Answer

No. The attack by the enemy unit outside neutral waters would be lawful
under LOAC. Own units outside neutral waters are lawful military targets
for the adversary. Belligerent acts from inside neutral waters are
prohibited. Aircraft from inside neutral waters are not allowed to start
in order to engage the enemy. Delegating any aircraft, whether said
aircraft is/are within or outside of neutral waters, from within neutral
waters, during a transit passage, by effective means of command and
control would be a use of neutral waters as a base for operations and
would violate neutrality.

Fourth Scenario

‘A helicopter conducting anti-submarine surveillance ahead of the
transiting force detects an enemy submarine lying in wait just outside
neutral waters to attack the force upon its emergence. Could the heli-
copter attack the submarine? Would this be a lawful defensive
measure?*®

Answer

Yes. This case assumes that the enemy submarine will only attack when
own forces leave neutral waters. It prima facie seems that there remains a
possibility of no attack at all, and any later attacks by the submarine
would be lawful belligerent acts. However, at the moment of threat
assessment, the intention of the submarine would never be that clear
to the commander. The question then always has to be if the mere
positioning of the submarine can be understood as an imminent attack
itself, at least under circumstantial evidence. In the reality of military
warfare, it is very likely and has to be accepted that commanding officers
will interpret this kind of positioning just outside neutral waters as a
situation of an unlawful imminent attack by already reaching a sufficient
level of threat to own forces in neutral waters. As a result, the enemy
submarine may be targeted from inside neutral waters on the basis of
self-defence.

23 Belligerent Waters

In an international armed conflict the territorial waters of a belligerent state
comprising an international strait are belligerent waters. These belligerent
waters are areas open to belligerent acts under the Law of Armed Conflict.

2Ibid.
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For the majority, this ascertainment arises from the general precedence of the
LOAC over the peacetime rights under UNCLOS and corresponding customary
international law. It implies that the enemy’s armed forces are military targets within
these belligerent waters and that they cannot derive any special rights from the
peacetime rights of transit passage in these waters in an international armed conflict.

24 Neutral Waters and Neutral States’ Rights

In international straits, neutral states enjoy the right of transit passage in
neutral and belligerent waters.

The participants had a controversial discussion whether, and to what extent,
neutral-flagged vessels should be granted transit rights in belligerent waters of an
international strait.

The San Remo Manual states that neutral-flagged vessels should be granted
transit rights in belligerent waters of an international strait’® and at the same time
incorporated an obligation of the neutral flag state ‘as a precautionary measure, to
give timely notice of its exercise of the rights of passage to the belligerent State’.>'

The wording chosen in the San Remo Manual suggests that the right of passage
does exist but that its use in the case of an international armed conflict is in the risk
area of the neutral flag state and that, instead of the general right of conducting the
transit passage, rather a legal exemption to peacetime rights is to be assumed. The
majority did not want to follow this approach. The majority stipulated that in
accordance with article 57 (4) of Protocol I to the 1949 Geneva Conventions,3 2 it
is rather the responsibility of a belligerent to plan his warfare in such a way that
unrestricted rights of passage of neutrals are ensured and that inadvertent damage to
neutrals is prevented. In this view, higher standards are to be applied while
conducting collateral damage assessments and determining the enemy character of
targets.

In the Explanations of the San Remo Manual with regard to straits, ‘belligerent
waters’ and ‘waters under the control of belligerent states’ are considered synony-
mous.> It is the author’s opinion that in adversary’s waters of an international strait
being de facto under effective control of the other belligerent, there will be a general

30San Remo Manual (1995), Part II, Section II, No 26, p. 104; Part II, Section II No 27, p. 105.
3 Ibid at No 26, p. 104.

2AP1(1977).

33San Remo Manual (1995) Part 11, Section II at Explanation No 26.2, p. 104.
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obligation for the occupying belligerent to ensure undisturbed transit.>* Here, espe-
cially the provision of piloting and escort services has to be considered.>

The majority was of the opinion that the rights of the neutrals in warfare are
generally to be considered more robust than what was outlined in the San Remo
Manual.

With respect to mining in international straits, the San Remo Manual states:
‘Transit passage through international straits and passage through waters subject to
the right of archipelagic sea lanes passage shall not be impeded unless safe and
convenient alternative routes are provided.’*® Correspondingly, the San Remo
Manual states that mining of straits in an international armed conflict is not unlawful
per se.’’ The San Remo Manual further outlines: ‘belligerents may not exercise
unlimited mining rights in those waters’.*®

In the San Remo Manual’s Explanations, it was subsequently discussed whether
‘an alternative route should necessarily be situated within the strait or sea lane
concerned’” which led to the conclusion that ‘alternatives for straits need not neces-
sarily be within the same strait or provide identical facilities for shipping’.>* And
‘The alternative should in any event ensure the safety of shipping and accommodate
the interests of shipping as much as possible’.*° Furthermore, the San Remo Manual
states that ‘it was deemed necessary to rule out those cases in which either no
alternative or only alternatives with unacceptable commercial consequences are
offered by belligerents’.*' And ‘An extreme example of the latter situation could
be that transit passage through Gibraltar straits would be impeded on the grounds
that shipping could proceed through the Suez Canal and around the Cape of Good
Hope’.*?

The majority did not come to a common conclusion to restrict neutral rights as
done in the San Remo Manual. However, there was a tendency among the
participants in assuming that transit passage of neutrals through international straits
in belligerent waters should not be impeded at all. It is therefore recommended not to
adopt all notions of the San Remo Manual. First, they only refer to mining. As part of
modern warfare, not only mining of belligerent waters but also other methods of

3To be seen as a general rule for naval warfare, ¢f Institut de Droit International (1912),
Section VI, Art. 96, p. 35.

3¢ the legal concepts of the San Remo Manual (1995) in Part IV, Section I, Explanation No
88.3, p. 173.

3San Remo Manual (1995), Part IV, Section I, No 89, p. 174.
3 Ibid at Explanation No 89.1, p. 174.

B1bid.

*Ibid at Explanation No 89.2, p. 174.

“Ibid.

“!Ibid at Explanation No 89.3, p. 174.

“Ibid.
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naval warfare that have an impact on international straits, e.g. an enemy blockade or
a temporary denial of the maritime area in order to carry out landing operations
without disturbances, are conceivable.*?

Disregarding cases where the access to passages could be denied by other military
needs, the San Remo Manual, secondly, only refers to the Corfu Channel case** and
the Hague Convention VIII** and XIIT* of 1907. Neither in the Hague Conventions
of 1907 nor in the court’s decision in the Corfu Channel case nor in the
corresponding memorials of the United Kingdom and Albania can a statement be
found saying that mining of an international strait in an international armed conflict
is prohibited or not. The only criterion has always been the necessity to notify other
states if mines were laid by one of the belligerents off the coast of the adversary. Due
to the subject the court had to decide in the Corfu Channel case, any statement with
regard to the lawfulness of mining an international strait in an international armed
conflict would have been an unnecessary obiter dictum because the mines that
caused the death of 44 British sailors were assumed to be laid in late 1946.

Not taking this fact into account, the San Remo Manual only follows the
precondition of the necessity of notification and adding only one further criterion
for the lawfulness ‘that the mines can only detonate against vessels that are military
objectives’.*” The San Remo Manual has thus not developed any further
disqualifying hard criteria for the laying of mines in an international strait.

However, there have been attempts in history to prohibit the closure of straits in
wartime. At the 1907 Hague Conference VII, the Netherlands proposed to prohibit
minelaying in straits connecting two parts of the high seas in order to keep sea lanes
of communication open for peaceful navigation.*® This proposal met reservations
from several states for their respective seas as some delegates stated that they had no
instructions on the subject, and the Russian delegate doubted the conference’s ability
to deal with the question. As a result, the Committee suppressed all provisions
relating to straits. Some delegates, however, indicated that they agreed with the
Netherlands that those straits should not be mined. In the end, there was no clear
indication what the existing law was considered to be.*’

In a report to this Hague Conference, the Third Commission stated formally: ‘the
committee decided unanimously to suppress all provisions relating to straits, which
should be left out of discussion by the present Conference. It was clearly understood

43Cf. San Remo Manual (1995), Part IV, Section VI, No 146, p. 212 and ibid. 146.6, p. 214: ‘in the
immediate area of naval operations, for example, in the vicinity of naval units, the belligerents’
security interests outweigh the freedom of navigation of neutral merchant shipping. If neutral
merchant vessel do not comply with such orders they may be presumed to have enemy character
or hostile intent and may thus be treated as if they were enemy ships .. .".

“4ICJ Corfu Channel Case (1949).

“SHague VIII (1907), Att. 5.

“Hague XIII (1907).

“7San Remo Manual (1995), Part IV, Section I, No 83, p. 172.

“BCf Tia (1998), p. 92; Higgins (1909), p. 331 and Levie (1988), pp. 145-146.
“Levie (1988), pp. 145-146.
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that under the stipulations of the Convention to be included nothing whatever has
been changed as regards to the actual status of straits. But, so far as not inconsistent
with the foregoing declarations, it has been considered as natural that the technical
conditions established should be of general application.”*°

It was not clear whether minelaying in international straits was permissible or not
for the members of the 1907 Commission. However, during the Hague Convention
XIII proceedings, when rights and duties of neutral powers were in debate, it was the
general feeling that a neutral state could only suspend innocent passage in its
territorial sea but not in straits uniting two open seas.’’ Thus, there were early
indications of the nations’ will not to hamper free trade of neutrals in international
straits by the belligerents.

As a result, the Hague Conventions of 1907 must be regarded as agreements
between states that generally only describe a minimum standard in naval warfare.>
As international law has further developed with respect to the handling of the
international straits, far-reaching restrictions of the LOAC in question can be
assumed.

The San Remo Manual’s style of legal argumentation already shows a begin-
ning development but in total does not cover the area examined here in sufficient
detail. The San Remo Manual’s starting point is the fact that the LOAC takes
precedence over passaging rights originating from peacetime law. The peacetime
law of transit passage, which is now also reflected in the law of neutrality, is only
considered to a limited extent. While basically accepting restrictions in interna-
tional straits, the San Remo Manual builds up a simple principle of proportionality
where only the neutrals’ rights are considered and weighted without taking military
requirements and purposes of the respective military action of the belligerent into
account. In this respect, the San Remo Manual does not explicitly look on to what
the purpose of minelaying and what the anticipated military advantage of it
is. Apparently for the San Remo Manual, military requirements are considered as
given ab initio. The San Remo Manual only states ‘unacceptable commercial
consequences’” as an isolated and very general argument against minelaying.
Implicitly, the Corfu Channel case may support the San Remo Manual’s argument
as it was a case hardly of significance for the world economy in general and more
theoretically could have affected neutral-flagged ships that may have used the
waterway during the Second World War.

The San Remo Manual remained too focused on the Corfu Channel case and
neglected the fact that some international straits became totally comprised of the
territory of the adjacent states after the extension of the territorial waters from 3 to
12 nautical miles in 1982 and that, instead of the principle of innocent passage, the
right of transit passage with its additional rights emerged. It would be contradictory

30See at Levie (1988), p. 145 with further references.

S1¥ia (1998), p. 92.

S2Cf. Levie (1988), p. 146: ‘minimum (and inadequate) regulation’.

33San Remo Manual (1995), Part IV, Section I, Explanation No 89.3, p. 174.



80 J. Schildknecht

if a peacetime right agreement such as UNCLOS, on the one hand, widens states’
rights by extending territorial waters and agrees to transit passage rights as compen-
sation for the limitation of navigational rights and, on the other hand, would now be
used for the interpretation of the law of armed conflict in a way to significantly
reduce those peacetime rights. In contrary, it must generally be assumed that the new
amended peacetime international law with UNCLOS was intended not to widen the
LOAC but rather to restrict it. You cannot simply take away with one hand what was
given with the other.

It is a fact that the law of neutrality as part of the ius in bello imposes restrictions
on the belligerents and that its primary objective is to control the conduct of war
between belligerents only. The law of neutrality protects neutrals from belligerent
actions and is intended to limit the conflict to only the belligerents. Therefore, no
state can generally claim rights that excessively strain the rights of neutrals or put
them in danger of being involved in the armed conflict. The San Remo Manual’s
legal conception of ‘unacceptable commercial consequences’ with respect to the
restriction of maritime traffic in international straits, and thus international world
trade, expresses this correctly. It is a fact that some international straits have become
major chokepoints of international maritime trade. The economy of every neutral
state would often be directly or at least indirectly affected; therefore, it is mandatory
not to restrict the rights of neutrals in international straits.

In this context, it must be kept in mind that the weighing of anticipated military
advantages on the one hand and disadvantages for neutrals on the other hand would
first and foremost be made by the belligerent. Decisions taken by the belligerent
could have irreversible consequences for the economy of uninvolved third parties. A
closure of an international strait would not be a mere question of legality following
any theoretical discourses but would also be a question of presumed political
acceptance by powerful neutrals. Presumably, those closures justified for whatever
reason would most probably not be enforceable in the international community with
regard to the major maritime trade routes and could at worst cause military reaction
by neutrals.

Furthermore, the impact on the world economy may be minor in exceptional
cases, but a single neutral state can be hit so hard by a closure that its shipping and
economy would suffer unforeseeable impacts. Therefore, the volume of traffic
passing through an international strait must generally play no role.”* As a result,
even significant military advantages that could be achieved by access denial of
marine shipping should by no means justify a complete closure of an international
strait for neutrals.

An autonomous attack and a distinction capability of mines as classification
criteria for their legality of usage in international straits can be critical. There may

34Cf. legal notion of the United Kingdom, in Reply, July 30, 1949, ICJ Corfu Channel Case (1949),
pp. 242-243; and Ibid. at merits of the court, p. 28.
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well be mines that only recognise the signatures of enemy naval ships and do not
attack neutral ships, or there is a possibility of controlled mines or unmanned
underwater vehicles acting as movable mines. Nevertheless, the employment of
any mine could bare the risk to bring neutral marine traffic to a halt since it must
be taken into consideration that ship insurance companies could limit the insurance
coverage for merchant vessels or increase their rates exorbitantly.

It should also be acknowledged that no matter what a mine is programed for, there
cannot be a 100% guarantee that there will not be any malfunctions.

When possible impacts by belligerent parties on an international strait are
assessed, this highway has to be considered as one entity.”> The majority was of
the opinion that if belligerent acts are to take place in belligerent waters of an
international strait, the consequences on the possibility of transit passages in general
have to be considered: if transit passages are generally possible due to the size of the
international strait or the fact that the traffic separation schemes of the international
strait are not within belligerent waters, but only in neutral waters, then there is no
impact; the belligerent waters can be used for belligerent actions, e.g. for minelaying
if the belligerent aspires a military advantage. An impediment could also be
prevented by establishing other equally effective traffic schemes for neutrals in the
same international strait.”® This final conclusion already repeats an early statement of
the Institut de Droit International in the year 1894: ‘Straits which form a channel
from one open sea to another can never be closed.””’

In the absence of practice, any argument relying on the function of the interna-
tional law and its principles will eventually lead to an individual assessment mostly
based on a prediction of a certain probability of states’ future actions and reactions.
In this respect, neither the San Remo Manual’s proposals nor the proposals of this
contribution are to be regarded as final interpretations of international law. Findings
given here are therefore rather guidelines for ordres de manoeuvre that should
become firmly established in lex feranda.

3 Recommendations

As aresult of this examination of belligerent and neutral rights in international straits
in an international armed conflict, it is recommended to states

53 Cf. legal notion of the United Kingdom, in Reply, July 30, 1949, ICJ Corfu Channel Case (1949),
p- 281; and Ibid. at Oral Pleadings, p. 585.

36Cf. Depuis (1911), p. 590: ‘Il n’est pas nécessaires que le passage soit libre dans tous les détroits;
il suffit qu’il le soit dans les détroits ou il est indispensable, sous peine de supprimer une route
commercial fréquentée; 1a ou plusieurs détroits voisins permettent de passer, il suffirait qu’un seul
demeurat ouvert a la navigation. . ..”

>"Higgins (1909), p. 467 with further references.
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* to state their opinio iuris about the applicability of self-defence and its scope in
neutral waters in times of an armed conflict, preferably in favour of adopting the
condition of unlawfulness in their national self-defence definition;

 to expressively state their opinio iuris with regard to the closing and impediment
of international straits by military operations, including minelaying, preferably in
favour of restricting any closure of an international strait.
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Abstract

Although not as well covered by the media as other disputes over island
territories, the conflict between the Islamic Republic of Iran and the United
Arab Emirates concerning the sovereignty over the Greater and Lesser Tunbs
and Abu Musa is one of the most crucial current unresolved territorial questions.

The critical importance of the Greater and Lesser Tunbs due to their location in
the Persian/Arabian Gulf and close to the Strait of Hormuz on the one hand and
the historical ambiguities and uncertainties surrounding the islands on the other
make the legal assessment of the ownership question over the islands particularly
challenging.

The article focuses on the historical and legal dimension of the conflict: taking
as starting point the rival historical claims by both States, the article shows that
there is no conclusive evidence proving a valid historical title to the islands of any
of the States. Subsequently, the article deals with the question of (mere) physical
control over a territory and the consequences thereof, concluding that even if a
State exercises effective control over a certain territory and hence has specific
legal obligations towards other States that are inherent to that factual situation,
this does not constitute a legal basis for its sovereignty claims over that territory.
Finally, the article mentions briefly the possible modes of settling the dispute
between the UAE and Iran.
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1 Introduction

The echoes of a highly polarised discussion between the Islamic Republic of Iran
(hereinafter Iran) and the United Arab Emirates (hereinafter UAE) concerning the
ownership and sovereignty over the Greater and Lesser Tunbs and Abu Musa reach
the public opinion on a regular basis. In September 2013, the UAE Foreign Minister,
Sheikh Abdullah Bin Zayed Al Nahyan, renewed the UAE’s demand concerning the
three islands in the following words:

‘My Government expresses, once again, its regret regarding the continued Iranian occupa-
tion of our three islands — Abu Musa and the Greater and Lesser Tunbs, and demands the
restoration of the UAE’s full sovereignty over these islands. (. ..).”' He also called upon the
International Community to ‘urge Iran to respond to the repeated peaceful, sincere calls of
the United Arab Emirates for a just settlement of this issue, either through direct, serious
negotiations or by referral to the International Court of Justice. (. ..)".>

In response to that statement, Iran’s representative rejected any UAE claims and
reiterated his State’s full sovereignty over the islands.’

The territorial dispute between Iran and the UAE over the Greater and Lesser
Tunbs, as well as Abu Musa, is only one of the unresolved territorial questions in the
Persian/Arabian Gulf (hereinafter Gulf). The Gulf has a rich history of territorial and
boundary disagreements. However, the dispute over the ownership and sovereignty
of the three islands is a fundamental one as it constitutes a potential source of further
conflicts and not only affects the region itself but—due to the strategic importance of
the islands—may have far-reaching consequences for the economy and world peace.
The dispute concerning the Greater and Lesser Tunbs is as long as it is complicated,
in particular due to its multidimensionality. The economic and political aspects
impinge upon the legal arguments brought up by both States. Moreover, the ambig-
uous and often unclear or uncertain historical context, as well as the scarcity of
sources dealing independently with the topic, makes a legal assessment not a
particularly easy task. And yet the legal analysis of any territorial dispute depends
for the most part on the presented facts.

Irrespective of the political tensions around the topic and historical ambiguities,
this article intends, based upon independent sources, as well as Iranian and Arabic
sources, to provide a brief historical overview of the dispute and of the arguments
raised by both States, as well as a legal analysis of the situation. In literature, the
situation of the three islands is usually jointly discussed. However, since the actual
situation of Abu Musa, due to the 1971 Agreement,4 is different than the case of the
Tunbs, the scope of this article is limited to the situation of the Greater and Lesser

"UN News Centre (2013).
’Ibidem.

Ibidem.

“See infra point 3.
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Tunbs which is in fact more unclear and precarious. The focal point of the article is a
historical-legal dimension of the conflict.

2 Geographical Setting and Strategic Importance

Greater Tunb and Lesser Tunb are two relatively small islands that lie respectively at
26°15'N 55°16'E and 26°14'N 55°08’E in the eastern part of the Gulf, some 8 miles
from each other, about 17 miles south-west from Iran’s island Qeshm (or Qishm),
about 46 miles from the Emirates of Ras al-Khaimah, about 30 miles from the
Tranian port of Bandar Lengeh and close to the Strait of Hormuz.”

Greater Tunb is known in Farsi as Tunb-i-Bozorg and in Arabic as Tunb al-Kabir,
both meaning Greater Tunb. Lesser Tunb is known in Farsi as Tunb-i-Kuchuk and in
Arabic either as Tunb al-Saghir (both names meaning Lesser Tunb) or Nabiyu
(Nabi) Tunb.®

Their geographical setting makes the islands important. The control over the
islands is decisive for control over the export of oil from the Gulf, navigation and the
sea lanes since most of the Gulf’s oil exports are shipped by tankers through the Gulf
and the Strait of Hormuz. Moreover, since they are located near the oil and gas fields,
the islands are crucial for the security of the oil platforms as it would be very easy to
seize, attack and sabotage the oil and gas fields from the islands. The sovereignty
over the islands is also important with regard to the delimitation of the zones under
the International Law of the Sea. Since the dispute over the islands can lead to further
conflicts, it constitutes a destabilising factor in the region and a potential threat to
international peace and security.

3 History of the Legal Dispute from the Perspective of Both
States

The legal dispute of the sovereignty over the Lesser and Greater Tunbs is based on
rival historical claims by both States. Many of the facts are still unclear or disputed
by the States. The scarcity of independent sources makes it difficult to build a clear
picture of the historical titles. Therefore, the historical roots of the dispute, after a
brief general background, will be presented from the perspective of both sides and
then assessed under public international law.

5See Hilal Al-Kaabi (1994), pp. 2-3 and Mojtahed-Zadeh (2015), pp. 26-27.
SHilal Al-Kaabi (1994), pp- 2-3 and Mattair (2005), p. 7.
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3.1 General Background

When, on 30 November 1971, Great Britain withdrew from the Gulf region, the
military forces of Iran took control over the Lesser and Greater Tunbs and Abu
Musa. Iran has held them, irrespective of the UAE regular protests, ever since.’

Great Britain began to exercise its influence in the Gulf region at the beginning of
the nineteenth century. The official reason given by Great Britain was the necessity
to grant protection against the pirate activities of the Qawasim (singular: al-Qasimi),
who according to the British East India Company launched attacks against British
and British-protected vessels in the waters of the Gulf, the Arabian Sea and the
Northern Indian Ocean. It has to be noted, however, that the label ‘piracy’ has been
recently opposed by some of the Arab historians, who maintain that the Qawasim
were only involved in the protection of the local trade.®

The Qawasim were Arab sheiks who operated in the eastern part of the Gulf but
mainly in Ras al-Khaimah and Bandar Lingeh. They were a major maritime power in
the region in the eighteenth century and developed extensive commercial relations
with other ports in the area and other countries, in particular India.’

The so-called Pax Britannica, literally peace imposed by British rule, was a
British system of truces, treaties as well as military means employed in order to
enforce the British interests and influence in different regions of the world in the
nineteenth century.'®

The Pax Britannica began in point of fact for the Gulf region with the Treaty of
Perpetual Maritime Truce of 4 May 1853 between the East India Company and the
signatories of the General Treaty of 1820 (The General Treaty of Peace with the
Arab Tribes) prohibiting piracy against any vessel but permitting trade, that is the
Qawasim, their allies and Bahrain. The Treaty of Perpetual Maritime Truce gave the
East India Company the right to enforce maritime tranquillity in the Gulf region,
granting the British maritime hegemony in the Gulf. Whereas it required the local
Arab sheiks to refrain from retaliating against any external attacks and denied them
any right of self-defence, it provided at the same time that the British government
would watch over the maintenance of the peace that was concluded and ensure the
observance of the treaty provisions. A British squadron was stationed initially in Ras
al-Khaimah and thereafter for several years on the island Qeshm in order to ensure
the treaty observance and monitor the Qawasim. "'

The end of the situation created by the Pax Britannica in 1971 was a turning point
for the Gulf region and its islands. After the British government decided on 4 January
1968 to withdraw its forces from the Gulf by 1971 and hence indicated the end of the
British control of the defence and foreign policy of the Trucial States, especially

"Gioia (2017), para. 16.

8Beeman (2009), p. 151; see also Ahmadi (2012), p. 8 and Mattair (2005), pp. 38-39.
“Beeman (2009), p. 151 and Mattair (2005), p. 34.

Gough (2014), pp. 1-2.

" Ahmadi (2012), pp. 9-10; von Bismarck (2013), pp. 7-9 and Mattair (2005), p. 46.
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throughout 1970 and 1971, Great Britain offered its good offices to lead discussions
between Iran and Ras al-Khaimah (concerning the Lesser and Greater Tunbs) and
Sharjah (concerning Abu Musa) with regard to the future fate of the three islands.
The outcome of the discussions regarding Abu Masa was the Memorandum of
Understanding of 29 November 1971 between Iran and the Ruler of Sharjah, in
which neither Iran nor Sharjah relinquished their claims or recognised the territorial
claims of the other party to Abu Masa. The control of the island was divided between
Iran, which was allowed to exercise jurisdiction over the northern part of the island,
and Sharjah, which was allowed to exercise jurisdiction over the southern part of the
island. However, a compromise regarding the Tunbs between the Ras al-Khaimah
sheikh Saqr and Iran was not reached.'?

After Great Britain withdrew from the Gulf on 30 November 1971, Iran took
control over the Lesser and Greater Tunbs. "'

On 2 December 1971, the UAE proclaimed independence. At the time, the UAE
consisted of six emirates, namely, Abu Dhabi, Dubai, Sharjah, Ajman, Umm
al-Qawain and Fujairah. The Ras al-Khaimah joined the federation in February
1972. The UAE became a member of the United Nations (hereinafter UN) on
9 December 1971."*

On the same day, the UN Security Council considered the matter of the islands
after a complaint filed earlier by Algeria, Iraq, the Libyan Arab Republic and the
People’s Democratic Republic of Yemen. Whereas Iran claimed that it always
exercised sovereignty over the islands, the UAE did not recognise the Iranian
claim and protested against the use of force by Iran to obtain control over the
islands.'” Eventually, the Security Council decided to

defer consideration of the matter to a later date, allowing time for thorough third-party efforts
to materialise.'®

Until today, the matter has not been taken up by the Security Council and the
political deadlock continues.

2Mattair (2005), pp. 114, 118, 120, 121 and Mojtahed-Zadeh (2015), pp. 115, 117 (reprinted text
of the Memorandum of Understanding).

BGioia (2017), para. 16.

“Mattair (2005), p. 125 and Mojtahed-Zadeh (2015), p. 43.
ISUNSC Provisional Verbatim (1972).

1SUNSC Decision (1971).
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3.2 The Perspective of Iran

3.2.1 The Historical Supremacy of Iran in the Gulf Region and Its State
Sovereignty Over the Islands

Iran claims that the Tunbs had for a lengthy period of time before the enforcement of
Pax Britannica been in its possession. Iran maintains that, due to the geopolitical and
historical factors, it has always had supremacy in the region. Iran’s claim to
possession of the islands dates back to mid sixth century BC, when Achaemenids
consolidated their federative-like State and created a system of the Shahanshahi
governance.'’

According to a view presented by some Iranian scholars, the Arab raids on Iranian
possessions in the Gulf region began in the times of the Sasanian Empire (224-685).
However, after a period of disturbances, Nader Shah Afshar (1736-1747) restored
stability in the region and sent a task force to take over the control over the southern
coasts of the Gulf. Moreover, the researchers of Iranian origin claim that almost all
Arab and Islamic historians and geographers of the early Islamic era confirmed that
all the areas of the Gulf belonged to Iran.'®

Hence, Iran claims to be the only State present in the region able to prove the
exercise of sovereignty over the islands for centuries. In that vein, it denies the
quality of ‘statehood’ with regard to the Arab territories in the Arab Peninsula before
the second half of the twentieth century.'®

Additionally, Iran backs its claim with linguistic considerations in that it contends
that the word “Tunb’ is of Persian origin derived from a local Farsi dialect known as

. . . 2
“Tangistani Persian’.*”

3.2.2 The Qawasim As Persian Subjects

Furthermore, the Iranian claim is based upon an assumption that the Qawasim that
ruled and administered the Tunbs in the end of the nineteenth century became
Persian subjects. The argument is that the Qawasim of Lingeh ruled the islands in
their capacity as Persian officials and therefore the islands belonged to Iran.”!

3.23 The Doctrine of Revocation

After the British left the Gulf region, Iran believed that it reclaimed its previous
position in the region. Iran claimed that it resumed its earlier regional role in the
wake of Britain. Iranian officials used many opportunities to communicate to the
British their will to gain control over the islands; inter alia, the then Minister of
Court, Assadollah Alam, during his talks with the British Foreign Secretary, Michael

17 Ahmadi (2012), pp. 7576 and Mojtahed-Zadeh (2015), p. 37.
"8Mojtahed-Zadeh (2015), pp. 37-39.

!9 Ahmadi (2012), p. 61 and Mojtahed-Zadeh (2015), p. 37.
2"Mojtahed-Zadeh (1995), p. 56.

21Said Zahlan (1978), p. 81.
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Steward, mentioned that in Iran’s opinion the British presence on the islands was
illegal and hence Great Britain illegally wanted to hand them to the sheiks.*

3.2.4 A Package Deal with Great Britain

According to Iran, the question of the sovereignty over the islands was closely linked
to the question of the sovereignty of Bahrain. Therefore, taking control over the
islands was from the Iranian perspective an essential condition for the successful
conclusion of the Bahrain dispute. Iran represents the view that it concluded a
package deal with Great Britain and since it gave up Bahrain, it expected that Britain
and the sheikdoms would compromise over the islands.*

3.3 The Perspective of the UAE

The UAE presents its own arguments concerning the dispute over the Greater and
Lesser Tunbs. Partially, the arguments constitute the counterarguments to the ratio-
nale presented by Iran in the dispute over the islands.

3.3.1 A Priority in Occupation and Control
The first of the UAE arguments is that the early history of the islands is not clear and
that the control over them changed many times through history. They argue that
there was no supremacy of Iran in the region that would lead to a stabilised control
over the territory over the islands. Iran has not provided evidence for a constant
identity as a State throughout the millennia. According to the UAE, the Arab sheiks
had priority in occupation over the islands since the sheiks hoisted their flag in the
islands still not occupied by any of the governments. Therefore, their control of the
Southern Gulf and the islands had been established long before the Persian coast was
settled.”*

Moreover, the UAE also relies upon linguistic arguments claiming that the name

“Tunb’ is of Arab origin and actually means ‘a long rope used to erect a tent’.”

3.3.2 The Qawasim Were Independent Rulers Exercising Their
Sovereignty Over the Islands

From the UAE’s perspective, contrary to the Iranian statement that the islands have
stayed under the control of the Qawasim of Lingeh, who were Persian subjects, the
islands have been controlled by the Qawasim sheiks of Ras-al-Khaima, who were
independent rulers. According to the UAE, the two Qawasim factions separated,
which was confirmed around 1870, when the sheiks of Ras al-Khaimah denied the
Qawasim of Lingeh entry into the Tunbs and the ruler of Sharjah, Sheikh bin Sultan,

22 Ahmadi (2012), pp. 75-76, 86.

23 Ahmadi (2012), p. 84.

>*Hilal Al-Kaabi (1994), pp. 11-12 and Mojtahed-Zadeh (2015), pp. 77-79.
25 Al Roken (2001), p. 184.
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sent off a group of armed men to Abu Masa to drive away ships belonging to the
Qawasim of Lingeh. The UAE claim that after the receipt of a message of the
Qawasim of the southern coast of the Gulf addressed to the Qawasim of Lingeh,
in which the former protested against unauthorised visits of the latter to the islands,
the Lingeh Qawasim accepted that the islands belonged to the Qawasim of the
southern coast. Moreover, a map published by a German cartographer in 1864
indicatze6s, according to the UAE, that the islands belonged to the Qawasim of the
South.

3.3.3 The Emirates As Protected States Were Subjects of Public
International Law

The UAE maintains that the fact that it turned over the control of its foreign relations
to Great Britain prior to 1971 does not influence the statehood of the emirates as the
entities in question had a defined territory and permanent population under the
control of their own government and only the control of the foreign relations was
voluntarily turned over to the British. Therefore, it did not lack capacity to be a
sovereign of the islands.”’

3.3.4 Persian Occupation of the Islands was Temporary

The Persian occupation of the islands between 1880 and 1887, according to the
UAE, lasted for a very short period of time and hence did not suffice to take over the
control and sovereignty over the islands.*®

4 Legal Assessment

4.1 The Factual Challenges Inherent to the Dispute Over
the Islands

The biggest challenge concerning the legal status of the Tunbs lies in the lack of
clarity and unanimity with regard to the historical facts. Both States present a
contradictory course of events or interpretation thereof. Their arguments are more
political than legal in their nature. Moreover, the lack of access to impartial historical
sources limits the possibilities of legal assessment of the status of both islands. A
thorough overview of Arabic and Farsi language historical sources would be indis-
pensable in order to establish clear facts that could constitute a basis for the legal
analysis. Notwithstanding these difficulties, the following legal assessment aims to
present a complex analysis of the legal status of the islands, based on the aforemen-
tioned factual background and arguments of both States.

26 A1 Roken (2001), pp. 181, 189.
2"Mattair (2005), p. 197.
Z8Hilal Al-Kaabi (1994), p. 25 and Al Roken (2001), p. 184.
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4.2 The Assessment of the Arguments of the UAE and Iran

The linguistic arguments of both States, as well as the examples of administrative
actions of the Iranian and UAE officials with regard to the islands, certainly may
constitute an indication that a State has a historical link of some kind to a specific
geographical region or exercises a certain level of control over a territory, but neither
the linguistic derivation nor the administrative measures may per se constitute
legally valid evidence for territorial title or sovereignty over a territory. Moreover,
the arguments of both States concerning the priority in occupation or the location of
the islands, although politically fetching, are also not convincing from the standpoint
of public international law since a title by discovery is only an inchoate one, if not
supported by evidence of effective occupation, and a title based on contiguity has no
standing in international law.?’ The question of whether Great Britain was entitled to
exercise some of the sovereign rights over the islands on behalf of the emirates
depends directly on the question of whether the emirates might and could be
considered as States within the meaning of public international law. Although
there are some good indications that the emirates had a defined territory and
permanent population under governmental control, here again there is a lack of
sufficient clarity, based upon historical facts, with regard to the permanency of the
population and the criterion of an established government. Therefore, in the case at
stake, the evidence concerning a valid historical title to the islands proving the
sovereignty is inconclusive. What ought to be done in such situation from the
legal point of view is discussed in detail below.

4.3 The Actions of Iran and the Prohibition of Threat or Use
of Force in International Relations

Atrticle 2 (4) of the Charter of the United Nations (hereinafter UN Charter)*’
prohibits the threat or use of force and calls on all Members to respect the sover-
eignty, territorial integrity and political independence of other States. A comprehen-
sive prohibition also constitutes a part of customary international law.>' Taking
control over a territory with military force constitutes a breach of the prohibition to
use force unless this territory is derelict or unclaimed or a State has a valid legal title
to this territory.?” Regarding the taking of control over the Lesser and Greater Tunbs
by Iran after Great Britain withdrew from the Gulf on 30 November 1971, an original
acquisition of the islands was not possible since the territory was neither derelict or
unclaimed. If the Tunbs were a ferra nullius at the time, as a general principle, Iran
could acquire their territory by means of occupation. However, the Tunbs were not

2PCA (1928), pp. 846, 855.

30UN Charter (1945).

31 Compare inter alia Dinstein (2011), p. 89f. and Randelzhofer (2002), Article 51 para. 3.
*Epping (2014), p. 65.
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and are not a terra nullius. One of the States has sovereign rights over the islands.
Otherwise, it would be necessary to come to a conclusion that Great Britain
exercised sovereignty over the islands. However, Great Britain has not claimed
that it exercised—if any—originary or derivative sovereign rights over the territory
of the islands. If this was the case, it could effectively give these rights over to the
UAE. Nevertheless, the understanding of the situation between Great Britain and the
UAE is rather that the rights were exercised on behalf of the sheikdoms. This brings
us back to the question already asked. Moreover, although the islands do not actually
have a population, thereby eliminating the possibility for the principles on the self-
determination of peoples as codified in Article 1 (2) of the UN Charter at first glance,
it may still be possible to apply these principles mutatis mutandis to a territory that
does not constitute ‘nobody’s’ land but has a disputed and inconclusive history in
order to exclude any possible ‘colonial’ title over the disputed territory. There
remains, hence, still the question of whether Iran or the UAE has a valid legal title
to that territory that could not be disputed by another State.

Therefore, it has to be analysed whether Iran had a valid legal title to the islands or
acquired the territory of the islands in a derivative way. If it is not the case, the
actions of Iran constitute a breach of the prohibition on the use force by States in
international relations both under Article 2 (4) of the UN Charter and under the rules
of customary international law.

44 The Situation of the Tunbs Under the Rules Concerning
the Determination of Borders in Public International Law

In the light of the aforementioned factual uncertainties, it is already doubtful whether
Iran could have had a valid undisputed legal title to the islands in 1971. Nevertheless,
a closer look shall be given to the rules on the determination of borders in interna-
tional law and their application in the present case.

State borders are established either in international treaties, including mainly
peace treaties, or according to the principle of undisputed possession, that is a
situation in which one State has accepted, over a long period of time without any
objections, a demarcation made unilaterally by another State.*> With regard to the
demarcation, maps are of particular importance. However, it has to be distinguished
between the official maps, some of which constitute annexes to international treaties
and hence either primary or supplementary means of treaty interpretation,>* and
private maps. The private maps, although being an indication with regard to the
demarcation, do not have the legal force of evidence.

In the dispute concerning the Tunbs, there is no international treaty regarding
directly the legal status of both islands concluded between the UAE and Iran, such as
the Memorandum of Understanding of 29 November 1971 between Iran and the

3See inter alia ICY (1962) and Epping in: Ipsen, supra note 33, p. 55.
*Compare ICJ (1962), p. 33f. and ICJ (1959), pp. 220, 225f.
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Ruler of Sharjah concerning Abu Masa. Irrespective of the question of whether the
alleged package deal with Great Britain, as claimed by Iran, shall be considered valid
and legal in the light of public international law, there is no sufficient evidence that
such a package deal was concluded between Iran and Great Britain. In the case at
stake also, the principle of undisputed possession is not applicable since each of the
Sates has been continuously claiming their exclusive title to the territory of the
Tunbs. Both States also claim the existence of various maps in favour of their alleged
legal title to the islands; however, none of the maps has a quality of an official map.
Therefore, Iran, although exercising control over the Tunbs, does not have a legal
title to those territories deriving from an international treaty, based on an official map
or grounded on the principle of undisputed possession.

4.5 A Derivative Acquisition of the Islands: Annexation
and Article 2 (4) of the UN Charter

Annexation, understood as taking over fully and definitely control over a territory of
a foreign State by another State by force or at least against the will of the territory
owner, used to be an accepted mode of acquiring title to territory under traditional
international law,”” but it is no longer legal in the light of the aforementioned
prohibition to use force in international relations. Although some of the UN
Members are ready to tacitly accept in some cases the status quo after the effective
control over a territory had been taken over by force and against the will of the
territory owner, which was, for instance, the case of Tibet taken over by the People’s
Republic of China in 1951 or the occupation of the Chadian oasis Aouzou by Libya
in 1994, annexation as a way to obtain a foreign territory is without doubt contrary to
the prohibition to use force in international relations. The acceptance of an illegal
state on the one hand and the comprehensive prohibition to use force on the other
would lead to an unsolvable contradiction. Even if it is disputed to what extent the
principle ex inuira lex non oritur, according to which a violation of law cannot
constitute a precedent for it or lead to the legality of such action itself, applies in the
public international law, in that case the principle of legality overrides the principle
of effectiveness due to the significance and extensiveness of the prohibition to use
force in international relations. Therefore, no State is entitled to unilaterally and by
force establish its borders with the neighbouring States.”® Moreover, States are under
a legal obligation not to recognise as lawful territorial changes effected by means of
annexation.”’

If the Tunbs were a ferra nullius at the time, as a general principle Iran could
acquire their territory in a legal way by means of occupation. The relevant question
in this context would be whether the Iranian effective military occupation would be

33See Epping (2014), p. 65f and Hofmann (2017), para. 1.
36Compare Epping (2014), p. 68.
3"Hofmann (2017), para. 15.
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contrary to Article 2 (4) of the UN Charter since the prohibition to use force in
international relations stops the acquisition of State’s territory.*® It was generally
accepted by States that an effective occupation of a nobody’s land could lead to its
legal acquisition.* However, it is not clear whether this would still hold accurate
today in the light of Article 2 (4) of the UN Charter as the conflict between Iran and
the UAE has led to an emergence of a threat to international peace and security.
Nevertheless, as already stated above, since the Tunbs are not a terra nullius, this is
rather a theoretical question with regard to the situation of the islands.

Since Iran does not have an undisputed legal title to the Tunbs and took over the
control over both islands by using military force in 1971, there is no possibility that
Iran obtained the territory of the islands in a derivative way through annexation that
would be compatible with the prohibition to use force in international relations.
Hence, Iran also does not have a derivative legal title to the islands.

Certainly, the State exercising effective control over a certain territory has
specific legal obligations towards other States that are inherent to that factual
situation. However, the international responsibility or liability following from the
effective control over a territory does not entail any sovereignty or legitimacy of title
over the territory. As stated by the ICJ in its Advisory Opinion concerning Namibia:

The fact that South Africa no longer has any title to administer the Territory does not release
it from its obligations and responsibilities under international law towards other States in
respect of the exercise of its powers in relation to this Territory. Physical control of a
territory, and not sovereignty or legitimacy of title, is the basis of State liability for acts
affecting other States.*°

Nevertheless, a reverse conclusion, that is, that a physical control over a territory
alone could entail a legal title to that territory, is—as stated above—not tenable in the
light of current public international law.

4.6 Possible Modes of Settling the Dispute Between the UAE
and Iran

In the case at stake, in which the factual background and the existence of a valid legal
title to the islands is highly disputed by both States, the most effective solution
would be an action from the UN Security Council. Instead of deciding to ‘defer
consideration of the matter to a later date, allowing time for thorough third-party
efforts to materialise’,*' the Security Council should play a more active role in
finding the solution to the unclear legal status of the islands. Due to the political and
economic significance of the islands, as well as their location, it is not far-fetched to
say that any further escalation of the dispute between the UAE and Iran may lead to

3BEpping (2014), p. 651f.
3Compare Epping (2014), p. 69ff.
“O1CT (1971), p. 54.

*ISee supra point 3.1.
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the emergence of a threat to international peace and security. Whether the UN
Security Council is able and willing to play such role in the resolution of the dispute
over the Tunbs is not a question of law but a question of current politics.

The procedures to bring both States to the negotiating table may include good
offices or dispute resolution by means of mediation or conciliation and might be
initiated by international institutions such as the UN. A ruling of the ICJ or an
impartial arbitral tribunal would be certainly an option granting a stable solution to
the dispute between the UAE and Iran. Also, bilateral negotiations may lead to a
successful outcome. However, in the present case, it seems that the major problem is
the lack of will of the States involved to resolve the issue. Nevertheless, it has to be
stressed that both the UAE and Iran are obliged to resolve the territorial dispute over
the Lesser and Greater Tunbs in a peaceful way.

5 Conclusion

The transfer of power from Great Britain to the Arab sheikdoms in the Gulf was
complicated and led to the emergence of numerous boundary disputes. Some of them
have already been resolved. The particular difficulty with the legal assessment of the
status of the Greater and Lesser Tunbs lies in the lack of a clear factual background.
Since lawyers shall ideally work with clearly established facts, a background work of
impartial historians consisting of the gathering or verification of the historical data
from various Arabic, Farsi and other sources would be of utmost importance in order
to establish the facts that are at present disputed by both States. Nevertheless, in the
current situation, the only solution not contradictory to public international law is a
peaceful settlement of the dispute between both States. The actions of Iran that took
unilateral control over the islands by means of military force are contrary to one of
the basic principles of ius ad bellum, which is the prohibition to use force in
international relations. If one asks the question of whether a peaceful solution of
the dispute over the Tunbs is still possible, one has to be reminded that both disputes
over Bahrain and a part of Kuwait ended peacefully. Therefore, the possibility of a
peaceful solution of the dispute over the Tunbs, as politically difficult as it may be, is
not completely unrealistic.
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Abstract

This article provides a broad overview of several international law and policy
issues that search and rescue (SAR) authorities worldwide should consider. First,
the article will discuss the global SAR system’s international framework and
organization implemented by coastal states. While not perfect, the global SAR
system provides an important basis on which coastal states can build cooperative
relationships to enable them to conduct this important lifesaving mission more
effectively. Second, this article will review the SAR responsibilities and interna-
tional legal requirements placed on shipmasters and coastal states as they work
together in coordinating and conducting maritime SAR operations. In addition,
this section also will briefly discuss the tragic issue of mixed migration by sea
from a SAR perspective. Third, this article will address two additional
SAR-specific issues that legal advisers and policy makers need to consider: the
responsibilities and requirements of a ship or aircraft when conducting a rescue
operation within another coastal state’s territorial sea and the issue of forcibly
evacuating a person from a vessel when doing so is, in the judgment of the SAR
responders on scene, the only way to save the person’s life. May SAR responders
use force to compel a person to abandon his vessel? What type of force should be
considered? The discussion of each of these unique operational issues will
provide points to consider from both policy and international law perspectives.
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1 Introduction

Treasury Department

Office of the Secretary

Washington, D.C.

November 15, 1897

Sir: The best information obtainable gives the assurance of truth to the reports that a
fleet of eight whaling vessels are icebound in the Arctic Ocean, somewhere in the
vicinity of Point Barrow, and that the 265 persons who were, at last accounts, on
board these vessels are in all probability in dire distress. These conditions call for
prompt and energetic action, looking to the relief of the imprisoned whalemen. It
therefore has been determined to send an expedition to the rescue.

Believing that your long experience in arctic work, your familiarity with the region
of Arctic Alaska from Point Barrow, south, and the coast line washed by the
Bering Sea, from which you but recently returned, your known ability and
reputation as an able and competent officer, all especially fit you for the trust,
you have been selected to command the relief expedition. Your ship, the Bear, will
be officered by a competent body of men and manned by a crew of your own
selection. The ship will be fully equipped, fitted, and provisioned for the perilous
work in view, for such it must be under the most favorable conditions. . ..

You are hereby given full authority and the largest possible latitude to act in every
emergency that may arise, and while impossibilities are not expected, it is
expected that you, with your gallant officers and crew, will leave no avenue of
possible success untried to render successful the expedition which you
command. . ..

Mindful of the arduous and perilous expedition upon which you are about to enter, I
bid you, your officers and men, Godspeed upon your errand of mercy, and wish
you a successful voyage and safe return."

The search for and rescue of persons in distress is a centuries-old, time-honored
tradition. The above instructions provided to Captain Francis Tuttle of the
U.S. Revenue Cutter Service over a century ago, as he prepared his crew to rescue
whalers trapped in ice in the Arctic Ocean, epitomize the dedicated efforts of
mariners and coastal states in saving lives at sea.

This lifesaving tradition continues unabated today, albeit with new challenges.
The long-standing challenges provided by harsh weather and sea conditions, long
distances, and limited available search-and-rescue (SAR) resources remain the same.
However, since Captain Tuttle’s successful rescue, international and national SAR
organizations, practices, procedures, capabilities, and technologies have continued
to improve. There is now a greater commitment and resolve by the international
community to work together to save lives at sea.

'Gage (1897), pp. 5-10.
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Owing to the unique hazards encountered by ships as they ply the world’s oceans
and by aircraft on transoceanic flights, as well as the challenges to coordinating and
conducting maritime lifesaving operations, coastal states implemented national SAR
systems and SAR organizations to search for and rescue those in distress at sea.
However, prior to the 1970s, there was no standardized system globally for organi-
zation, coordination, and conduct of SAR operations. Seeking to harmonize these
organizations and procedures, the international community, through the Interna-
tional Maritime Organization (IMO), established in 1979 the International Conven-
tion on Maritime Search and Rescue (SAR Convention). The SAR Convention
provides an internationally standardized foundation and framework for coastal states
to work together in implementing a global maritime SAR system.” The IMO
describes how the SAR Convention was developed to provide a plan for and
implementation of a system to save the lives of persons in distress at sea more
effectively:

The 1979 Convention. .. was aimed at developing an international SAR plan, so that, no
matter where an accident occurs, the rescue of persons in distress at sea will be co-ordinated
by a SAR organization and, when necessary, by co-operation between neighbouring SAR
organizations.

Although the obligation of ships to go to the assistance of vessels in distress was
enshrined both in tradition and in international treaties... there was, until the
adoption of the SAR Convention, no international system covering search and
rescue operations. In some areas, there was a well-established organization able to
provide assistance promptly and efficiently; in others, there was nothing at all.?

Under the internationally recognized foundation provided through the SAR
Convention, each coastal state organizes its maritime SAR authorities and organiza-
tion on the basis of its available SAR resources, unique geographic challenges,
political considerations, cultural influences, available funding, and domestic SAR
legal framework. Each country’s national and agency-specific SAR organizations
then develop policies, procedures, tactics, and training to implement their respective
national SAR system, which then becomes an integral component of the global SAR
system. Through this internationally standardized and organized framework, coastal
states work together in responding to and rescuing those imperiled at sea.

This article pursues several objectives. First, it seeks to provide a broad overview
of the global SAR system’s international framework and organization as set forth in
the annex to the SAR Convention and implemented by coastal states. Despite that
implementation over the past 45 years, many people remain unaware of the existence
of a standardized, global, maritime SAR system. While not perfect, the global SAR
system provides an important basis on which coastal states can build cooperative
relationships to enable them to conduct this important lifesaving mission more
effectively.

2SAR Convention (1979); number of contracting states 2017: 106.
3.
Ibid.
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Second, the article focuses on the specific SAR responsibilities and international
legal requirements placed on shipmasters and coastal states as they work together in
coordinating and conducting maritime SAR operations; both are important lifesav-
ing partners. Passenger ships, cargo ships, and warships of all types transit across the
world’s oceans every day. In many instances, one of these ships may be the only
available SAR resource in the vicinity of a person in distress and could make the
difference between life and death. The coastal state is responsible for coordinating
the SAR operation and supporting the responding shipmaster. The article discusses
several international conventions that form the legal basis for this important lifesav-
ing relationship. The responsibilities of a warship in rendering assistance to persons
in distress also are considered.

This section also will discuss the tragic issue of mixed migration by sea from a
SAR perspective. The question that needs to be considered is whether these mixed-
migration incidents—in which thousands of persons are taking to the sea, in many
instances fleeing for their lives—and the ensuing response actions should even be
considered SAR operations conducted under the SAR Convention or instead
law-enforcement/national border security incidents.

Third, this article will address two additional situations that SAR legal advisers
and policy makers should consider and for which they should develop policy and
prepare SAR responders.

First, under international law, the responsibilities and requirements of a ship or
aircraft when conducting a rescue operation within another coastal state’s territorial
sea will be considered. The shipmaster’s duty to render assistance to persons in
distress does not stop at a coastal state’s territorial sea boundary. When such a
situation occurs, can a ship at sea, on being notified of persons in distress, enter a
coastal state’s territorial sea to render assistance? Can an aircraft enter into a coastal
state’s airspace over its territorial sea to assist in a rescue operation? Seven different
scenarios will be presented to highlight the distinctions and limitations of rescue
operations within a coastal state’s territorial sea.

Second, this article will address the issue of forcibly evacuating a person from a
vessel when doing so is, in the judgment of the SAR responders on scene, the only
way to save the person’s life. May the SAR responder use force to compel a person
to abandon his vessel? What type of force should be considered? SAR authorities
should develop policies and procedures in preparation for the day when a person in
distress does not want to leave his vessel even in a life-threatening situation.

This article does not provide exhaustive legal analyses of these various issues. Its
purposes are to provide a synopsis of the international law addressing these subjects
and to address questions that SAR authorities and responders should consider in
developing future SAR policies and procedures. It is my hope that this article will
provide the reader with a better understanding of the legal framework for the global
SAR system and serve as an impetus for further discussion of these important topics.
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2 Overview: Global Search-and-Rescue System

The thing I constantly think about—we were so, so very lucky. The difference between our
ship and the Titanic is we weren’t caught in the middle of the ocean. . . If we had been caught
in the middle of the ocean, most of these people wouldn’t have survived—Mike Kajian,
passenger on board Costa Concordia*

The world’s oceans constitute a dangerous environment that covers approxi-
mately 70% of the earth’s surface. The centuries-old duty of the mariner transiting
the world’s oceans to render assistance to those in distress at sea was implemented
formally through several international conventions.” However, large-scale disasters
at sea in the early twentieth century, many involving significant loss of life,
continued to plague the shipping community. The continued loss of life made it
apparent that, alone, this duty to render assistance was insufficient; an international
SAR system for organizing, coordinating, and conducting rescues at sea was
required.

Before the adoption of the SAR Convention, there was no overarching interna-
tional plan for coordinating the conduct of maritime lifesaving operations. Some
maritime regions did have coastal states that implemented robust, effective, national
SAR systems, while others had very limited or no SAR resources or coordinating
structures to render assistance to persons in distress. There was no internationally
recognized system to coordinate and conduct SAR operations because there was no
governing international regime to standardize SAR processes and procedures.

The adoption of the SAR Convention filled this gap by instituting a framework
under which coastal states could implement their respective national SAR systems,®
including the establishment of rescue coordination centers (RCCs) and rescue
subcenters (RSCs) to coordinate operations within a coastal state’s SAR region.”

Soon after the IMO’s SAR Convention came into force in 1985, it became
apparent that additional guidance was required. To assist states in meeting their
SAR obligations under the SAR Convention, as well as the comparable requirements

“Jones (2013).
SThese international conventions will be discussed in greater detail later in this chapter.

5The annex to the SAR Convention (1979) mandates (paragraph 2.1.2) that “Parties shall either
individually or, if appropriate, in co-operation with other States, establish the following basic
elements of a search and rescue service: (1) legal framework; (2) assignment of a responsible
authority; (3) organization of available resources; (4) communication facilities; (5) co-ordination
and operational functions; and (6) processes to improve the service including planning, domestic
and international co-operative relationships and training. Parties shall, as far as practicable, follow
relevant minimum standards and guidelines developed by the Organization.”

"The annex to the SAR Convention (1979) provides (paragraphs 1.3.4, 1.3.5, and 1.3.6, respec-
tively) the following definitions: “Search and Rescue Region: An area of defined dimensions
associated with a rescue co-ordination centre within which search and rescue services are
provided”; “Rescue co-ordination centre: A unit responsible for promoting efficient organization
of search and rescue services and for co-ordinating the conduct of search and rescue operations
within a search and rescue region”; “Rescue sub-center: A unit subordinate to a rescue co-ordination
center established to complement the latter according to particular provisions of the responsible
authorities.”
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that the International Civil Aviation Organization (ICAO) mandated in the Conven-
tion on International Civil Aviation (“Chicago Convention™),® both organizations
jointly developed the three-volume International Aeronautical and Maritime Search
and Rescue Manual (IAMSAR manual).” This reference provides guidelines and
procedures to assist states in developing and harmonizing their respective aeronauti-
cal and maritime SAR organizations, planning, and operations, as well as providing
the basis for coordinating and conducting SAR operations among states.

Developed for the SAR manager, the IAMSAR manual, volume 1 (Organization
and Management), “attempts to ensure that managers understand the basic concepts
and principles involved in SAR, and to provide practical information and guidance
to help managers establish and support SAR services.”'® Volume 2 (Mission Co-or-
dination) provides guidance and information to personnel who plan and coordinate
SAR operations.'! Volume 3 (Mobile Facilities) was developed for carriage on
board vessels and aircraft that may be called on to assist in a SAR operation.

Volume 1 explains the IMO and ICAQO’s purpose for developing the [AMSAR
manual:

ICAO and IMO jointly developed this Manual to foster co-operation between themselves,
between neighbouring States, and between aeronautical and maritime authorities. The goal
of the Manual is to assist State authorities to economically establish effective SAR services,
to promote harmonization of aeronautical and maritime SAR services, and to ensure that
persons in distress will be assisted without regard to their locations, nationality, or
circumstances. State authorities are encouraged to promote, where possible[,] harmonization
of aeronautical and maritime SAR services.'?

Within the global SAR system, roles and responsibilities also have been devel-
oped to provide for the efficient organization and implementation of a coastal state’s
national SAR system. There are three primary levels of coordination: (1) the SAR
coordinator (SC) is that person or agency with the responsibility for the management
and oversight of a coastal state’s SAR organization'’; (2) the SAR mission

8Convention on International Civil Aviation (1944).

“TAMSAR manual (2013).

1%The annex to the SAR Convention (1979) defines (paragraph 1.3.3) search and rescue service as
“[t]he performance of distress monitoring, communication, co-ordination and search and rescue
functions, including provision of medical advice, initial medical assistance, or medical evacuation,
through the use of public and private resources including co-operating aircraft, vessels and other
craft and installations.”

""TAMSAR manual (2013), vol. 1, p. v.

"Ibid., pp. 1-1 (paragraph 1.1.3). It should also be noted (paragraph 1.3.1) that SAR services can
be established by individual states or regionally: “These services can be provided by States
individually establishing effective national SAR organizations, or by establishing a SAR organiza-
tion jointly with one or more other States.”

BIbid., p. xiii. The SC is defined as “[o]ne or more persons or agencies within an Administration
with overall responsibility for establishing and providing SAR services and ensuring that planning
for those services is properly co-ordinated.” Volume 2 goes on to state (paragraph 1.2.2) that “SCs
have the overall responsibility for establishing, staffing, equipping, and managing the SAR system,
including providing appropriate legal and funding support, establishing RCCs and rescue
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coordinator (SMC) is the official temporarily assigned to coordinate, direct, and
supervise a SAR operation”; and (3) an on-scene coordinator (OSC) may be
assigned by the SMC to coordinate SAR operations on scene when multiple
resources are working together within a specified area.'” Additionally, an aircraft
coordinator (ACO) can be assigned by the SMC or OSC in a SAR operation if the
response involves multiple aircraft. The ACO would be responsible for flight safety
and for ensuring effective use of the aircraft in the conduct of the operation.'®

2.1 Search-and-Rescue Regions

Implementation of the international SAR framework mandated by the SAR Conven-
tion necessitated the division of the world’s oceans into a patchwork quilt of
maritime SAR regions in which each coastal state assumed responsibility for
coordinating and conducting SAR operations.'” It is commonly assumed that coastal
states establish their SAR regions unilaterally. However, SAR region lines of
delimitation are only provisional; the SAR Convention mandates that coastal states
with adjacent SAR regions enter into cooperative agreements to establish their
respective SAR regions formally.'® These SAR agreements not only delimit the
SAR regions but ideally serve as the basis for cooperation and coordination between
coastal states in the conduct of SAR operations.'’

sub-centres (RSCs), providing or arranging for SAR facilities, co-ordinating SAR training, and
developing SAR policies. SCs are the top level SAR managers; each State normally will have one or
more persons or agencies for whom this designation may be appropriate.”

“Ibid., vol. 1, p. xiii. The SMC is defined (paragraph 1.2.3) as “[t]he official temporarily assigned
to co-ordinate response to an actual or apparent distress situation.” See also ibid., vol. 2, pp. 1-2.
S1bid., vol. 1, p- xii. The OSC is defined (paragraph 1.2.4) as “[a] person designated to co-ordinate
search and rescue operations within a specified area.” See also ibid., vol. 2, pp. 1-3.

"Ibid., vol. 1, p- xi. The ACO is defined (paragraph 1.2.5) as “[a] person or team who co-ordinates
the involvement of multiple aircraft in SAR operations in support of the SAR mission co-ordinator
and on-scene co-ordinator.” See also ibid., vol. 2, pp. 1-3.

17Comparable to the annex to the SAR Convention (1979), the annex 12 of the Chicago Convention
(1944) (Search and Rescue) provides the framework for contracting states to implement an
aeronautical global SAR system. The SAR system under the Chicago Convention (1944) also has
aeronautical SAR regions worldwide, in which contracting states are responsible for coordinating
SAR operations. This global aeronautical SAR system complements, or stands in parallel to, the
maritime system.

'8The annex to the SAR Convention (1979) states (paragraph 2.1.4): “Each search and rescue
region shall be established by agreement among Parties concerned. The Secretary-General shall be
notified of such agreements.”

SAR agreements can be bilateral or multilateral. For example, in 2011, the eight Arctic nations
(Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden, and the United States) concluded an
agreement that delimited the entire Arctic region into aeronautical (Chicago Convention (1944))
and maritime (SAR Convention (1979)) SAR regions between the parties. It also formalized SAR
cooperation and coordination among the eight states. Agreement on Cooperation on Aeronautical
and Maritime Search and Rescue in the Arctic (2011).
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One practical benefit in developing a global SAR system is that with the world-
wide assignment of maritime SAR regions, states are not required to provide SAR
services for their own citizens wherever they travel. Coastal states provide SAR
services to anyone in distress within a SAR region, without regard to the person’s
nationality, status, or circumstances. >’

Two other important factors need to be understood regarding coastal states’
implementation of SAR services within their maritime SAR regions.21 First, a
maritime SAR region is not an extension of a coastal state’s national “boundaries”
but rather a geographic area in which the coastal state accepts responsibility to
coordinate SAR operations.”? This is an especially important concept to understand
since a coastal state may extend a large portion of its maritime SAR region into the
high seas.?® Second, the SAR Convention does not mandate that a coastal state must
have all the SAR resources necessary to respond to a distress within its entire
maritime SAR region. As previously stated, SAR regions only define a geographic
area in which a coastal state is responsible for “coordinating” SAR operations.** The
requirements of the SAR Convention build on the time-honored tradition of shared
responsibility for coordinating and conducting lifesaving operations at sea. All
available resources should be used to save lives: local, regional, national, and
international; volunteer; commercial and shipping; aircraft; etc.”” The circumstances

2O[AMSAR manual (2013), vol. 1, pp. 1-5 (paragraph 1.6.3).

2!See note 11 for a definition of search and rescue service. The coastal state is responsible for the
coordination and conduct of SAR operations within its SAR region.

22The annex to the SAR Convention (1979) (paragraph 2.1.7) is very clear on this point: “The
delimitation of search and rescue regions is not related to and shall not prejudice the delimitation of
any boundary between States.” The IAMSAR manual (2013), vol. 1, pp. 2-8 (paragraph 2.3.15
[e]) goes on to state that “[a]Jn SRR [SAR region] is established solely to ensure that primary
responsibility for co-ordinating SAR services for that geographic area is assumed by some State.
SRR limits should not be viewed as barriers to assisting persons in distress. ... In this respect
co-operation between States, their RCCs and their SAR services should be as close as possible.”

*The High Seas Convention (1958), article 1, defines high seas as “all parts of the sea that are not
included in the territorial sea or in the internal waters of a State.”; number of parties 2017: 77.
UNCLOS (1982), which replaced the High Seas Convention (1958), states in article 86: “The
provisions of this Part apply to all parts of the sea that are not included in the exclusive economic
zone, in the territorial sea or in the internal waters of a State, or in the archipelagic waters of an
archipelagic State.” UNCLOS (1982) entered into force: 16 November 1994; number of parties
2017: 167.

**The annex to the SAR Convention (1979) (paragraph 2.1.9) states: “Parties having accepted
responsibility to provide search and rescue services for a specified area shall use search and rescue
units and other available facilities for providing assistance to a person who is, or appears to be, in
distress at sea.” (See note 59 for the definition of SAR facilities and SAR units.) The annex to the
SAR Convention (1979) allows for the use of any resources to save lives at sea. The national
administration must be able to coordinate the response to persons in distress though the RCC/RSC.
*The TAMSAR manual (2013), vol. 1, paragraph 2.1.1, provides an excellent overview when
describing SAR as an international system: “The SAR system, like any other system, has individual
components but must work together to provide the overall service. Development of a SAR system
typically involves establishment of one or more SRRs, along with capabilities to receive alerts and
to co-ordinate and provide SAR services within each SRR. Each SRR is associated with an RCC.
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of a particular distress incident should dictate what available resources can and
should be used most effectively.

2.2 Rescue Coordination Center (RCC)/Rescue Subcenter (RSC)

The coastal state’s RCCs and RSCs are the backbone of the global SAR system.
They are responsible for the organization of SAR services and the coordination and
conduct of SAR operations within maritime SAR regions.”® The annex to the SAR
Convention requires assignment of one RCC or RSC to each maritime SAR
region.”” The RCC should be located where it can perform its coordination function
most effectively, have 24-h availability, be staffed with trained personnel, have the
ability to receive distress alerts, and maintain plans of operation for different types of
distress scenarios.”®

In situations in which an RCC may not be able to coordinate SAR services
effectively over a specific geographic area within its SAR region, a coastal state’s
SAR authority can establish an RSC to exercise responsibility for coordinating SAR
operations within a designated search-and-rescue subregion (SRS).?* The RSC,
which can be just as capable as an RCC, may be a delegated authority to coordinate

For aeronautical purposes, SRRs often coincide with flight information regions (FIRs). The goal of
ICAO and IMO conventions relating to SAR is to establish a global SAR system. Operationally, the
global SAR system relies upon States to establish their national SAR systems and then integrate
provision of their services with other States for world-wide coverage.”

*Ibid., pp. 2-3, paragraph 2.3.1.

*"The annex to the SAR Convention (1979) (paragraph 2.3.1) states: “Parties shall individually or in
co-operation with other States establish rescue co-ordination centres for their search and rescue
services and such rescue sub-centres as they consider appropriate.” It should be noted that under the
Chicago Convention (1944)’s annex 12, the global aeronautical SAR system also requires
contracting states to make provision for an aeronautical RCC (ARCC); one ARCC is assigned for
each aeronautical SAR region. By comparison, under the global maritime SAR system, a maritime
RCC (MRCC) coordinates maritime SAR operations in a designated maritime SAR region. When
nations implement a national SAR system in which a particular RCC coordinates both aeronautical
and maritime SAR, it is known as a joint RCC. Where a coastal state has instituted both ARCCs and
MRCCs, aeronautical and maritime SAR authorities must work closely together to ensure the
various types of SAR operations with overlapping aeronautical and maritime SAR regions are
effectively coordinated. When considering the coordination between aeronautical and maritime
SAR services, the annex to the SAR Convention (1979) (paragraph 2.4.1) states: “Parties shall
ensure the closest practicable co-ordination between maritime and aeronautical services so as to
provide for the most effective and efficient search and rescue services in and over their search and
rescue regions.” This same imperative is established as a recommendation in the Chicago Conven-
tion (1944)’s annex 12, paragraph 3.2.2.

ZIAMSAR manual (2013), vol. 1, pp. 2-4-2-5.

21bid., p. xiv. Search-and-rescue subregion is defined as “[a] specified area within a search and
rescue region associated with a rescue sub-centre.” For example, the U.S. Coast Guard maintains
two RSCs (RSC San Juan, Puerto Rico, and RSC Guam) that coordinate SAR operations with their
respective SRSs.
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SAR operations independently within its SRS. However, an RSC generally has
fewer responsibilities than its associated RCC.*

The global SAR system, while not perfect, continues to improve every year as
nations work together to save lives at sea. SAR authorities worldwide understand
their responsibilities under the SAR Convention. Lessons learned from SAR cases
are developed and shared among international SAR authorities and organizations.
Coastal states in many regions of the world are realizing that effective SAR services
cannot be provided independently. In these regions, coastal states are working
together to develop regional SAR plans and cooperative arrangements to implement
regional SAR systems based on the framework mandated in the SAR Convention.
There is still plenty of work to be accomplished, but through the IMO and ICAO
positive improvements to the global SAR system continue to be made.

23 Obligations of the Shipmaster and the Coastal State: Persons
Rescued at Sea

In May 2014, a U.S. rescue coordination center was notified that a passenger ship,
transiting on the high seas, had come across what appeared to be a dilapidated
vessel with a large number of persons on board in the vicinity of a coastal state.
On the basis of the size and condition of the vessel and the presence of thirty-nine
persons on board, the passenger ship embarked the persons, consistent with its
international obligation to render assistance to those in distress at sea.

Even though the passenger ship was in the vicinity of this coastal state, the rescue of
the thirty-nine survivors occurred in the maritime SAR region of a second coastal
state. After the thirty-nine survivors were safely on board, the passenger ship
resumed its transit to the second coastal state, its next port of call. During its
transit, the shipmaster notified the authorities of the rescue and that his ship had
embarked the thirty-nine survivors. However, upon arrival, the authorities made
no effort to coordinate the disembarkation of the survivors in their country or to
another place of safety, as required by the SAR Convention. As a result, the
passenger ship was forced to retain the thirty-nine survivors on board when it
departed for its next port of call, in the United States.

Because of the coastal state’s failure to meet its obligation to coordinate the
disembarkation of the survivors to a place of safety as required by the SAR
Convention, the passenger ship was forced to continue to bear the burden of
caring for the thirty-nine survivors upon departure. Subsequently, the U.S. Coast
Guard was notified of the situation, contacted the passenger ship, and arranged
for a rendezvous at sea between the passenger ship and a Coast Guard cutter. As
planned, the passenger ship met with the cutter, which facilitated the at-sea
transfer of the thirty-nine survivors without incident.

bid., pp. 2-9.
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In effect, the United States, in particular the U.S. Coast Guard, was forced to assume
the responsibility to coordinate the disembarkation and disposition of the
survivors rescued by the passenger ship on behalf of the coastal state. Once the
transfer was complete, the passenger ship was released from its obligations and
continued its transit to the United States.>!

This actual incident illustrates what is required of ships transiting the world’s oceans
and of coastal states implementing the global SAR system. In this incident, the
shipmaster fulfilled his duty to render assistance to persons rescued at sea. However,
the coastal state refused to assist in coordinating the disembarkation of the survivors
or to relieve the shipmaster of his obligation to care for the survivors. As a result, in
this instance, the global SAR system failed. It cannot be stressed enough that both
the shipmaster and the coastal state must be active participants in the global SAR
system—both must be committed to saving lives at sea.

What follows is a description of the duties and obligations of shipmasters and
coastal states in ensuring the success of maritime lifesaving operations. It is impor-
tant for both to be cognizant of their responsibilities, as well as for each to develop
processes and procedures to implement the global SAR system.

2.3.1 Shipmaster
Ships at sea are the eyes and ears of the global SAR system. In many instances, it is
ships that receive notification of persons in distress, and they can be the first SAR
resources available to render assistance. Ships conduct lifesaving operations every
day in the world’s oceans and generally welcome the opportunity to save lives.
Three international conventions formally enshrine in international law the impor-
tant duty of the shipmaster to render assistance to persons in distress at sea.’”
Compliance with this duty is essential to preserving the integrity of the global
SAR system.

3IThe facts portrayed in this vignette are known by the author, who attests to their accuracy. The
vignette is presented for consideration of the legal and policy issues involved.

s

*20xford Dictionary, s.v. “international law,” www.oxforddictionaries.com/: “A body of rules
established by custom or treaty and recognized by nations as binding in their relations with one
another.” Commander’s Handbook (2007), p. 20 further describes international law as “that body of
rules that nations consider binding in their relations with one another. International law derives from
the practice of nations in the international arena and from international agreements. International
law provides stability in international relations and an expectation that certain acts or omissions will
effect predictable consequences. If one nation violates the law, it may expect that others will
reciprocate. Consequently, failure to comply with international law ordinarily involves greater
political and economic costs than does observance. In short, nations comply with international
law because it is in their interest to do so. Like most rules of conduct, international law is in a
continual state of development and change.”


http://www.oxforddictionaries.com/:
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First, the Safety of Life at Sea (SOLAS) Convention of 1974 is one of the most
important treaties concerning merchant ship safety.>> Chapter V, regulation
33, states:

The master of a ship at sea which is in a position to be able to provide assistance, on
receiving information from any source that persons are in distress at sea, is bound to proceed
with all speed to their assistance, if possible informing them or the search and rescue service
that the ship is doing so. This obligation to provide assistance applies regardless of the
nationality or status of such persons or the circumstances in which they are found. If the ship
receiving the distress alert is unable or, in the special circumstances of the case, considers it
unreasonable or unnecessary to proceed to their assistance, the master must enter in the
log-book the reason for failing to proceed to the assistance of the persons in distress, taking
into account the recommendation of the Organization to inform the appropriate search and
rescue service accordingly.**

Second, the United Nations Convention on the Law of the Sea (UNCLOS), in
article 98, provides that shipmasters have a duty to render assistance to persons in
distress:

—

1. Every State shall require the master of a ship flying its flag, in so far as he can do so

without serious danger to the ship, the crew or the passengers:

(a) to render assistance to any person found at sea in danger of being lost;

(b) to proceed with all possible speed to the rescue of persons in distress, if informed of
their need of assistance, in so far as such action may reasonably be expected of him;

(c) after a collision, to render assistance to the other ship, its crew and its passengers
and, where possible, to inform the other ship of the name of his own ship, its port of
registry and the nearest port at which it will call.>

Note that article 98 is addressed to the flag state; it is the flag state that must
ensure that any ship flying its flag renders assistance to persons in distress at sea. The
shipmaster has the duty to render assistance “so far as he can do so without serious
danger to the ship, the crew or the passengers.”°

33The IMO website explains that the SOLAS Convention in its successive forms is generally
regarded as the most important of all international treaties concerning the safety of merchant
ships. The first version was adopted in 1914, in response to the Titanic disaster, the second in
1929, the third in 1948, and the fourth in 1960. The 1974 version includes the tacit acceptance
procedure—which provides that an amendment shall enter into force on a specified date unless,
before that date, objections to the amendment are received from an agreed number of Parties. As a
result the 1974 Convention has been updated and amended on numerous occasions. The Conven-
tion in force today [SOLAS (1974)] is sometimes referred to as amended.

3*SOLAS (1974), p. 268. SOLAS (1974) applies to vessels on international voyages, commercial
vessels in particular. SOLAS (1974) allows exceptions for warships (and others) but encourages
these ships to act in a manner consistent with its provisions. Entered into force: 25 May 1980;
number of contracting states 2017: 162.

»UNCLOS (1982), article 98.

36Commander’s Handbook (2007), pp. 11, states: “Although the United States is not a party to the
1982 LOS Convention, it considers the navigation and overflight provisions therein reflective of
customary international law and thus acts in accordance with the 1982 LOS Convention, except for
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Third, the Salvage Convention in article 10 states:

1. Every master is bound, so far as he can do so without serious danger to his vessel and
persons thereon, to render assistance to any person in danger of being lost at sea.

2. The States Parties shall adopt the measures necessary to enforce the duty set out in
paragraph 1.

3. The owner of the vessel shall incur no liability for a breach of the duty of the master
under paragraph 1.>

Notably, there are circumstances in which a shipmaster would not be duty bound
to aid persons in distress. For example, a shipmaster is not required to place his ship
and crew in undue peril in order to attempt to render assistance.*® In addition, there is
no duty to attempt to render assistance in instances where doing so would be
impracticable or futile.”

All three conventions affirm the shipmaster’s duty to render assistance to persons
in distress at sea and to treat any rescued survivors humanely while on board the
ship.** Most shipmasters realize that, if the situation were reversed and they

the deep seabed mining provisions.” Additionally, the duty for U.S. shipmasters to render assistance
is stipulated in the United States Code (USC); 46 USC § 2304(a)(1) states: “A master or individual
in charge of a vessel shall render assistance to any individual found at sea in danger of being lost, so
far as the master or individual in charge can do so without serious danger to the master’s or
individual’s vessel or individuals on board.” Additionally, “A master or individual violating this
section shall be fined not more than $1,000, imprisoned for not more than 2 years, or both.”
However, as further stated in 46 USC § 2304, this obligation does not apply to U.S. warships.

37Salvage Convention (1989); entered into force: 14 July 1996; number of contracting states 2017:
67.

3E.g., the Salvage Convention (1989), article 10, requires a shipmaster to render assistance “so far
as he can without serious danger to his vessel, her crew and her passengers.” This is also stipulated
in SOLAS (1974), chapter V, regulation 33, paragraph 1, quoted in the text above, where the
shipmaster must make a determination about whether he can render assistance to a person in
distress.

3QE.g., the annex to the SAR Convention (1979) (paragraph 4.8.1) states: “Search and rescue
operations shall continue, when practicable, until all reasonable hope of rescuing survivors has
passed” (emphasis added). According to paragraph 4.8.4, “If a search and rescue operation on-scene
becomes impracticable and the rescue co-ordination centre or rescue sub-centre concludes that
survivors might still be alive, the centre may temporarily suspend the on-scene activities pending
further developments, and shall promptly so inform any authority, facility or service which has been
activated or notified” (emphasis added).

“OSOLAS (1974), chapter V, regulation 33, paragraph 6, states: “Masters of ships who have
embarked persons in distress shall treat them with humanity, within the capabilities and limitations
of the ship.”
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themselves were in distress, they would want another ship to provide the same
assistance.*!

Does the same treaty law concerning the shipmaster’s duty to render assistance to
persons in distress apply to warships?*> The complex nature of military operations at
sea means that diverting a warship to assist in a SAR operation and embark survivors
can pose a challenge, especially when attempting to coordinate survivor
disembarkation with a coastal state’s SMC. And while conducting a maritime
SAR operation can be difficult for a warship during peacetime, it can be even
more complicated during armed conflict.

Interestingly, the SOLAS (chapter V, regulation 33) and Salvage (article 10)
Conventions do not apply to warships and other noncommercial, state-owned
vessels; the conventions do not mandate that these classes of vessels render assis-
tance to persons in distress.*? However, it remains customary international law** for

“'Guidelines on the Treatment of Persons Rescued at Sea (2004) provide general guidance
(paragraph 5.1) for shipmasters. “SAR services throughout the world depend on ships at sea to
assist persons in distress. It is impossible to arrange SAR services that depend totally upon
dedicated shore-based rescue units to provide timely assistance to all persons in distress at sea.
Shipmasters have certain duties that must be carried out in order to provide for safety of life at sea,
preserve the integrity of global SAR services of which they are part, and to comply with
humanitarian and legal obligations” (emphasis added).

“2UNCLOS (1982), article 29, defines warship as “a ship belonging to the armed forces of a State
bearing the external marks distinguishing such ships of its nationality, under the command of an
officer duly commissioned by the government of the State and whose name appears in the
appropriate service list or its equivalent, and manned by a crew which is under regular armed
forces discipline.” See also Commander’s Handbook (2007), p. 2-1.

“3SOLAS (1974), chapter I, regulation 3, lists the following classes of ships that are exempted from
complying with the regulations unless specifically stated in a particular regulation: (1) ships of war
and troopships; (2) cargo ships of less than 500 gross tons; (3) ships not propelled by mechanical
means; (4) wooden ships of primitive build; (5) pleasure yachts not engaged in trade; and (6) fishing
vessels. Additionally, the Salvage Convention (1989), article 4, details the nonapplicability of the
convention to “State-owned vessels”: “1. Without prejudice to article 5, this Convention shall not
apply to warships or other non-commercial vessels owned or operated by a State and entitled, at the
time of salvage operations, to sovereign immunity under generally recognized principles of
international law unless that State decides otherwise. 2. Where a State Party decides to apply the
Convention to its warships or other vessels described in paragraph 1, it shall notify the Secretary-
General thereof specifying the terms and conditions of such application.”

4In Case Hasan v. United States of America (2010), the U.S. District Court for the Eastern District
of Virginia, in its opinion and order, provided an overview of customary international law: “[the]
body of rules that nations in the international community universally abide by, or accede to, out of a
sense of legal obligation and mutual concern.” In addition, the Statute of the International Court of
Justice (1945), article 38(1)(b), describes customary international law as “a general practice
accepted as law.”. This understanding of customary international law is further affirmed in the
Commander’s Handbook, which states (p. 20): “The general and consistent practice among nations
with respect to a particular subject, which over time is accepted by them generally as a legal
obligation, is known as customary international law. Customary international law is the principal
source of international law and is binding upon all nations.”
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states to ensure that their warships act in a manner consistent with this requirement.*’
By comparison, UNCLOS does impose this obligation on the flag state to require
masters to comply with article 98. The SAR Convention, as previously stated,
provides the framework for coastal states to implement the global SAR system;
however, it does not “carve out” an exemption for certain classes of vessels from
complying with its requirements. A party to the SAR Convention is obligated to
ensure that all ships under its flag render assistance to persons in distress.*®

Under the SAR Convention, a coastal state may receive notification of a person in
distress, assume the role of SMC, and have its RCC contact a warship in the vicinity
of a distress incident to divert and render assistance. If the warship is in a position
and is able to render the assistance, the commanding officer (CO) should do so when
the SMC so requests. If it is the CO who becomes aware of persons in distress, he
should contact the coastal state whose SAR region the ship is transiting and relay any
information concerning the distress incident. The coastal state would assume SMC
and coordinate the response with the CO, including the disposition of any survivors
once embarked on the warship.

Can the CO of a warship at sea decide not to render assistance to persons in
distress, even if the warship is in a position to do so and could provide timely
assistance but—owing to other “operational commitments”—is considered ‘“not
available”? Who would decide, in a particular instance, whether the CO of a warship
can be relieved of his duty to render assistance to persons in distress? While this may
be considered a difficult situation, the overall answer is no. For example, under
U.S. Navy and Coast Guard policy, the CO always retains the duty to render
assistance to persons in distress at sea if able to do so.*” It also can be argued that,

“SFor example, in the United States, the requirement for COs of warships to render assistance to
persons in distress at sea is mandated in U.S. Navy Regulations (1990), article 0925 (Assistance to
Persons, Ships and Aircraft in Distress): “1. Insofar as can be done without serious danger to the
ship or crew, the commanding officer or the senior officer present as appropriate shall: a) proceed
with all possible speed to the rescue of persons in distress if informed of their need for assistance,
insofar as such action may reasonably be expected of him or her; b) render assistance to any person
found at sea in danger of being lost; c) afford all reasonable assistance to distressed ships and
aircraft; and d) render assistance to the other ship, after a collision, to her crew and passengers and,
where possible, inform the other ship of his or her identity.” U.S. Coast Guard Regulations (1992),
article 4.2-5 (Assistance), provides a similar mandate for the COs of U.S. Coast Guard ships to
render assistance to persons in distress. These respective regulations make no distinction between
peacetime and wartime operational requirements. (Note: rendering assistance to persons in distress
under the law of armed conflict is not considered within the scope of this article.)

“6The annex to the SAR Convention (1979) applies to its contracting states. It is the contracting
state that is obligated to ensure its ships comply with their obligation to render assistance at sea. See
also paragraph 2.1.10.

“TThe disembarkation of survivors can be conducted in several ways: (1) by the warship transferring
survivors at sea to another craft to ensure it can resume normal operations; (2) by the SMC
coordinating disembarkation with the coastal state that would be the warship’s next port of call;
or (3) in any other way that would relieve the warship of its burden to care for the survivors. As
stated previously, the SMC should strive to minimize the impact on the warship (SAR Convention
(1979), paragraph 3.1.9).
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with this historical and universal principle enshrined in the SOLAS Convention, the
Salvage Convention, and UNCLOS, the CO’s duty to render assistance to persons in
distress constitutes customary international law as well. This is especially relevant
during peacetime when, considering the circumstances of the distress incident, a
warship may be the only available resource capable of conducting a lifesaving
operation. The circumstances on scene and the CO’s coordination with the SMC
and his operational chain of command should dictate the best course of action to
ensure that persons in distress are rescued.

2.3.2 Coastal State

Under the SAR Convention, a state has the responsibility to implement the global
SAR system.48 To fulfill this mandate, the coastal state establishes a national SAR
system that effectively coordinates SAR operations to render assistance when
notified of persons in distress.*” If the most effective SAR resource available for a
particular SAR operation is a merchant ship (or any other vessel best suited to render
the assistance), the SMC should divert the ship to save lives.

As the shipmaster fulfills this duty to render assistance to persons in distress, he
has an expectation that the coastal state will fulfill its own obligation to assist in
coordinating the disembarkation of survivors rescued at sea to a place of safety and
to minimize the impact on his ship. For example, the SMC should do everything
possible to limit the deviation of a ship from its intended course to assist persons in
distress. Granted, there are times when a particular ship is the only SAR resource
available. However, diversion of a merchant ship in particular should be limited, if at
all possible. Additionally, the SMC should reconsider ever diverting a merchant ship
from its intended port of call to a different port to disembark rescued survivors. Such
a diversion can cause significant logistical and liability challenges for the ship,
shipping company, and shipping agent and should be avoided.’® While these types
of SAR cases may be challenging for the SMC, who very well may be required to
coordinate survivor disembarkation and disposition with another coastal state, the
global SAR system will benefit when the shipmaster knows that the SMC will

*8The annex to the SAR Convention (1979) (paragraph 2.1.1) states: “Parties shall, as they are able
to do so individually or in co-operation with other States and, as appropriate, with the Organization,
participate in the development of search and rescue services to ensure that assistance is rendered to
any person in distress at sea.”

49 Additionally, the coastal state must coordinate the SAR response regardless of who the persons in
distress are. The annex to the SAR Convention (1979) (paragraph 2.1.10) makes this requirement
very clear: “Parties shall ensure that assistance be provided to any person in distress at sea. They
shall do so regardless of the nationality or status of such a person or the circumstances in which that
person is found.”

30A more appropriate course of action than diverting a ship from its next port of call would be to
have the ship rendezvous with and transfer SAR survivors to a SAR unit for further transport to a
place of safety.
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minimize the impact on his ship’s intended voyage when he renders assistance to
persons in distress.”!

This relationship between the shipmaster and the coastal state is crucial to the
effectiveness of the global SAR system. While the shipmaster has the duty to render
assistance to persons in distress, the coastal state is obligated to coordinate the SAR
operation effectively and efficiently in support of the responding shipmaster. With-
out a cooperative relationship, a ship has limited incentive to render aid to a
distressed vessel, as opposed to passing by so as to meet its arrival time at its next
port of call. Coastal-state support of ships saving lives at sea is a critical component
of the global SAR system and is enshrined in the SAR Convention’:

Parties shall co-ordinate and co-operate to ensure that masters of ships providing assistance
by embarking persons in distress at sea are released from their obligations with minimum
further deviation from the ships’ intended voyage, provided that releasing the master of the
ship from these obligations does not further endanger the safety of life at sea. The Party
responsible for the search and rescue region in which such assistance is rendered shall
exercise primary responsibility for ensuring such co-ordination and co-operation occurs, so
that survivors assisted are disembarked from the assisting ship and delivered to a place of
safety. ... In these cases, the relevant Parties shall arrange for such disembarkation to be
effected as soon as reasonably practicable.™

As mentioned above, a “place of safety” is an important concept in the global
SAR system for both the coastal state and the shipmaster. The IAMSAR manual,
volume 1, describes a “place of safety” as

[a] location where rescue operations are considered to terminate; where the survivors’ safety
of life is no longer threatened and where their basic human needs (such as food, shelter and
medical needs) can be met; and, a place from which transportation arrangements can be
made for the survivors’ next or final destination. A place of safety may be on land, or it may
be on board a rescue unit or other suitable vessel or facility at sea that can serve as a place of
safety until the survivors are disembarked at their final destination.>*

5!Guidelines on the Treatment of Persons Rescued at Sea (2004) provide the priorities for rendering
assistance to persons rescued at sea. Paragraph 3.1 states in part: “When ships assist persons in
distress at sea, co-ordination will be needed among all concerned to ensure that all of the following
priorities are met in a manner that takes due account of border control, sovereignty and security
concerns consistent with international law: 1) Lifesaving: All persons in distress at sea should be
assisted without delay; 2) Preservation of the integrity and effectiveness of SAR services:
Prompt assistance provided by ships at sea is an essential element of global SAR services; therefore
it must remain a top priority for shipmasters, shipping companies and flag States; and 3) Relieving
masters of obligations after assisting persons: Flag and coastal States should have effective
arrangements in place for timely assistance to shipmasters in relieving them of persons recovered by
ships at sea” (emphasis added).

52The SAR Convention (1979) is the means by which parties have agreed to fulfill their duty to
render assistance in most circumstances. However, the duty to render assistance continues to exist
for every mariner. If it appears that the process agreed to in the SAR Convention (1979) will not
result in timely and effective assistance in a particular situation, a shipmaster is still under obligation
to come to the aid of the person in distress.

33 Annex to the SAR Convention (1979), paragraph 3.1.9.

S4JAMSAR manual (2013), vol. 1, p. xiii.
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Identifying a place of safety should be coordinated between the shipmaster and
the coastal-state SMC responsible for coordinating the SAR operation. The priority
always should be to minimize the impact on the ship that conducted the rescue and
has survivors on board.” A place of safety may not be necessarily a location that is
most advantageous to the survivors. However, it should be a location where all the
criteria defining a place of safety can be achieved. It cannot be overemphasized that
the SMC has the primary responsibility for determining the place of safety, in
coordination with the ship that rendered the assistance.”®

Additionally, the coastal state’s SMC, in coordinating a SAR operation, must
remember that under the SAR Convention a ship diverted to render assistance”’ is
considered a SAR facility, not a SAR unit, and should not be considered necessarily a
place of safety simply because the survivors are no longer in distress.”® Unlike a
SAR unit, which has the equipment and trained personnel to conduct SAR
operations, a ship diverted to render assistance to persons in distress may not have
the resources on board to care for what may be large numbers of survivors properly
or to meet the criteria for a place of safety.”® When a ship is diverted to render
assistance, the coastal state, in coordinating disembarkation, should take into

35 A place of safety very well may be the ship’s next port of call. The goal of the SAR Convention
(1979) is to minimize the impact on the ship. However, a life raft, even with ample rations, is not
considered a place of safety. According to the SOLAS (1974), a life raft is considered a lifesaving
appliance and does not meet the requirements for or the definition of a place of safety. The SOLAS
(1974), chapter 111, regulation 3, explains that a lifeboat or life raft is a survival craft, “capable of
sustaining lives of persons in distress from the time of abandoning the ship.” Persons afloat in a life
raft must still be considered “in distress” until appropriate assistance is rendered and the persons are
delivered to a place of safety.

56The Convention on Facilitation of International Maritime Traffic (1965) mandates that states that
must coordinate the disembarkation of persons rescued at sea. Section 7.C (Emergency Assistance)
affirms this important requirement, stating in part, “7.8 Standard. Public authorities shall facilitate
the arrival and departure of ships engaged in: .. . the rescue of persons in distress at sea in order to
provide a place of safety for such persons.” In addition, standard 7.9 states, “Public authorities shall,
to the greatest extent possible, facilitate the entry and clearance of persons, cargo, material and
equipment required to deal with situations described in Standard 7.8.”;entered into force: 5 March
1967; number of contracting states 2017: 115.

570r any other vessel that diverts to render assistance to persons in distress.

58The annex to the SAR Convention (1979) (paragraph 1.3.7) defines search and rescue facility as
“[a]ny mobile resource, including designated search and rescue units, used to conduct search and
rescue operations.” By comparison, search and rescue unit is defined (paragraph 1.3.8) as “[a] unit
composed of trained personnel and provided with equipment suitable for the expeditious conduct of
search and rescue operations.” The IAMSAR manual (2013), vol. 1, goes on to state (pp. 2-10,
paragraph 2.5.3) that SAR units “may be under the direct jurisdiction of the SAR service or other
State authorities or may belong to non-Governmental or voluntary organizations.”

39Guidelines on the Treatment of Persons Rescued at Sea (2004) stipulate (paragraph 6.13) that “[a]
n assisting ship should not be considered a place of safety based solely on the fact that the survivors
are no longer in immediate danger once aboard the ship. An assisting ship may not have appropriate
facilities and equipment to sustain additional persons on board without endangering its own safety
or to properly care for the survivors. Even if the ship is capable of safely accommodating the
survivors and may serve as a temporary place of safety, it should be relieved of this responsibility as
soon as alternative arrangements can be made.”
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consideration the number of survivors rescued, the ship’s estimated time of arrival at
its next port of call, the survivors’ condition, and other critical factors.®° Normally,
the SMC would coordinate survivor disembarkation at the ship’s next port of call or
with another coastal state®' to limit complications and minimize the impact on the
ship that conducted the rescue.®?

If either the coastal state or the shipmaster fails to fulfill the obligations under
international law, the global SAR system becomes ineffective. If a shipmaster
ignores persons in distress because of the potential time delay and logistical
challenges associated with rescuing the survivors or if the coastal state does not
fulfill its obligation to coordinate SAR operations within its maritime SAR region, as
well as to disembark rescued survivors, the system is threatened—and lives
imperiled on the world’s oceans can be lost. Both the shipmaster and the coastal
state are responsible for saving lives at sea.

24 Mixed Migration by Sea

Mixed migration by sea is a difficult problem that afflicts many regions of the
world.®® Tragically, lives are lost every year when overloaded boats are overturned

%0Guidelines on the Treatment of Persons Rescued at Sea (2004) further explain (paragraph 6.15)
this important aspect of coordinating the disembarkation of any persons rescued at sea: “The
Conventions, as amended, indicate that delivery to a place of safety should take into account the
particular circumstances of the case. These circumstances may include factors such as the situation
on board the assisting ship, on scene conditions, medical needs, and availability of transportation or
other rescue units. Each case is unique, and selection of a place of safety may need to account for a
variety of important factors.”

510n 10-11 December 2014, the U.S. Coast Guard participated in the annual Dialogue on
Protection Challenges, in Geneva, Switzerland, on the theme “Protection at Sea.” The meeting,
sponsored by the UNHCR, focused on mixed migration at sea. During the meeting, an International
Chamber of Shipping (ICS) representative made an excellent point: It is the shipmaster who must
determine whether to deviate from his intended voyage and transit to the “nearest port of call” or to
continue to the ship’s “next port of call.” Coastal states need to understand and support the
shipmaster’s decision, which will take into account important on-scene conditions as well as
other logistical and risk factors. The “nearest port” may not be a viable option for the shipmaster.
The coastal state needs to respect the shipmaster’s decision and coordinate disembarkation of
survivors accordingly. “Shipping Industry Calls on Governments to Address Migrants at Sea
Crisis,” International Chamber of Shipping, www .ics-shipping.org/.

%In 2015 IMO/UNHCR/ICS jointly published an excellent resource, the Rescue at Sea Guide
(2015). In discussing the action required by governments and RCCs in coordinating a merchant ship
rendering assistance to persons in distress, it states: “Governments have to coordinate and cooperate
to ensure that Masters of ships providing assistance by embarking persons in distress at sea are
released from their obligations with minimum further deviation from the ship’s intended voyage,
and have to arrange disembarkation as soon as reasonably practicable.” It goes on to state (p. 12)
that “the Government responsible for the SAR region in which the rescued persons were recovered
is primarily responsible for providing a place of safety or ensuring that such a place of safety is
provided.”

53Kumin (2014) provides a good overview of what is considered mixed migration by sea: “Con-
temporary irregular migration is mostly ‘mixed,” meaning that it consists of flows of people who are
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and hundreds, if not thousands, of people perish; others perish in extremely poor and
hazardous conditions in overloaded boats unfit to make an ocean voyage. People
engage in at-sea migrations for many reasons; these include desperate pursuit of a
better life, if not survival. Regional problems and challenges have resulted in these
mass migrations; proposing solutions goes well beyond the scope of this article.
However, the sheer number of “persons in distress” has stretched the limits of the
global SAR system. Merchant ships, other vessels, and coastal-state resources are
tasked to render assistance. Many are not equipped or manned to support dozens, if
not hundreds, of persons who may remain on board an assistance-rendering vessel
for several days.

In March 2015, a meeting to address unsafe mixed migration at sea took place at
IMO headquarters on Albert Embankment, London, United Kingdom.®* Participants
at the meeting included representatives of the IMO member states, intergovernmen-
tal organizations, and nongovernmental organizations, as well as senior
representatives from the IMO, the UN High Commissioner for Refugees
(UNHCR), the International Organization for Migration (IOM), and several other
UN agencies. Challenges concerning mixed migration at sea were discussed. In his
opening address, Koji Sekimizu, IMO secretary-general, succinctly stated the prob-
lem: “The issue of mixed migration by sea, including irregular migration, has been a
serious concern for decades—if not longer. But, in recent years, it has reached
epidemic proportions, to the extent where the whole system for coping with such
migrants is being stretched up to, and sometimes beyond, its breaking point.”

Several statistics presented at the meeting highlight the critical nature of this
problem:

e “The conflict in Syria, which enters its fifth year in March 2015, has caused the
largest displacement crisis of our time. There are now more than 3.2 million
Syrian refugees, a number that is growing by 100,000 every month.”®®

* In 2014, over 200,000 people were rescued and over 3000 deaths were reported in
the Mediterranean Sea alone as a result of unsafe, irregular, and illegal sea

passages.®’

on the move for different reasons but who share the same routes, modes of travel and vessels. They
cross land and sea borders without authorization, frequently with the help of people smugglers.
IMO and UNHCR point out that mixed flows can include refugees, asylum seekers and others with
specific needs, such as trafficked persons, stateless persons and unaccompanied or separated
children, as well as other irregular migrants. The groups are not mutually exclusive, however, as
people often have more than one reason for leaving home. Also, the term ‘other irregular migrants’
fails to capture the extent to which mixed flows include people who have left home because they
were directly affected or threatened by a humanitarian crisis—including one resulting from climate
change—and need some type of protection, even if they do not qualify as refugees.”

S4IMO Secretariat (2015), pp. 1-2.

$5Sekimizu (2015), p. 1.

%6Boyer (2015), p. 10: “The scale and protracted nature of the crisis is challenging the ability of the
international community to meet the continuing need for essential, life-saving humanitarian aid.”

57Sekimizu (2015), p. 1.
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* In the first 6 months of 2015, 137,000 refugees and migrants crossed the Medi-
terranean Sea.®® This compares with 75,000 in the same period in 2014, marking
an 83% increase over 2014.%°

¢ More than 1800 migrants have perished in at-sea migration attempts so far in the
first 6 months of 2015.”°

e In mid-April 2015, 800 people died in the largest maritime refugee disaster on
record, highlighting the significant increase in migrants dying or missing at sea.”"

* There are reports of dozens of migrants dying from hypothermia after being
recovered by SAR resources, demonstrating the dangerous nature of these unsafe
maritime transits in dilapidated vessels.””

¢ In the first 3 months of 2015, over 700 merchant vessels were diverted from their
routes to recover and rescue migrants making unsafe passages just in the Medi-
terranean Sea alone.””

The interplay between mixed migration by sea and SAR presents an extremely
difficult challenge because of the complex humanitarian nature of these operations.
Many coastal states consider each mass migrant incident a SAR case that should be
conducted under the SAR Convention and coordinated by a coastal-state SMC,
through the RCC. However, this is not the case.”* Some incidents may include
persons in distress; however, many more appropriately could be considered
law-enforcement or border security events.”” In addition, care must be taken to

%8United Nations High Commissioner for Refugees UNHCR (2015), p. 2.

SIMO Secretariat (2015).

"Ibid.

"'United Nations High Commissioner for Refugees UNHCR (2015), p. 2.

2IMO Secretariat (2015), p. 2.

"Ibid.

7The summary conclusions from an 8-10 November 2011 UNHCR experts meeting in Djibouti,
see United Nations High Commissioner for Refugees UNHCR (2011), state (paragraph B.7): “The
specific legal framework governing rescue at sea does not apply to interception operations that have
no search and rescue component.”

"SConsidering the level of concern for the safety of persons or craft that may be in danger, the SMC
will determine in which emergency phase (uncertainty, alert, or distress) to classify the SAR
incident. (IAMSAR manual (2013), vol. 2, paragraph 3.3.1.) In particular, the annex to the SAR
Convention (1979) (paragraph 1.3.13) defines distress phase as “[a] situation wherein there is a
reasonable certainty that a person, a vessel or other craft is threatened by grave and imminent danger
and requires immediate assistance.” In many mixed-migration operations the SAR Convention
(1979) would not apply necessarily because the circumstances of the incident may not meet the
criteria for any of the three emergency phases.
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ensure that migrants are not refugees.”® Refugees should be afforded the protections
required under the Convention Relating to the Status of Refugees, 1951.”’

The condition of the vessel, the weather on scene, and the persons on board, as
well as the judgment of the SAR unit or facility on scene and the SMC should dictate
whether a migrant incident triggers the rendering of assistance to persons in distress
under the SAR Convention or its treatment as a national border/law-enforcement
action. Determining whether large numbers of persons in a mass-migration scenario
are in distress can be particularly challenging for the SMC. The global SAR system
is activated when a person declares he is in distress or when SAR authorities are
notified of a person in distress. However, in many recent mixed-migration-at-sea
operations, migrant vessels have been declaring that they are “in distress” so that
their “survivors” will be transferred to a merchant ship or other SAR unit and
transported to a place of safety. This continues to be an ongoing, difficult problem
in the Mediterranean Sea, in particular.

Another difficulty is that, while the shipmaster is required to embark persons
assisted, the coastal state has no specific international mandate to receive the
survivors from the ship.”® The RCC is required to coordinate the disembarkation
of rescued survivors; however, some coastal states refuse to assist the ship and
receive the migrants. Unfortunately, the SAR Convention does not impose a duty for
a coastal state to accept migrants from a merchant ship, even if the incident occurred
within the coastal state’s SAR region.”” Kathleen Newland provides a good sum-
mary of this problem:

Lt is important to understand the differences among refugees, asylum seekers, and economic
migrants. (1) The Rescue at Sea Guide (2015) provides a good description of the difference between
a refugee and an asylum seeker. An asylum seeker is a person who “is seeking international
protection and whose claim has not yet been finally decided. Not every asylum-seeker will
ultimately be recognized as a refugee. Refugee status is ‘declaratory’—that is, determining refugee
status does not make a person a refugee, but rather recognizes that a person is a refugee.” The guide
goes on to state that “[r]escued persons who do not meet the criteria of the Refugee Convention
(1951) definition of a ‘refugee,” but who fear torture or other serious human rights abuses or who are
fleeing armed conflict may also be protected from return to a particular place (‘refoulement’) by
other international or regional human rights or refugee law instruments.” (2) There is also a
difference between refugees and economic migrants. In its 50th-anniversary issue, “The Wall
behind Which Refugees Can Shelter,” of its Refuugees publication the UNHCR states: “An eco-
nomic migrant normally leaves a country voluntarily to seek a better life. Should he or she elect to
return home they would continue to receive the protection of their government. Refugees flee
because of the threat of persecution and cannot return safely to their homes in the circumstances
then prevailing.”, see: Most Frequently Asked Questions about the Refugee Convention (2001).

"The Refugee Convention (1951), article 1A(2), defines refigee as a person who, “owing to a well-
founded fear of being persecuted for reasons of race, religion, nationality, membership of a
particular social group, or political opinion, is outside the country of his nationality, and is unable
to or, owing to such fear, is unwilling to avail himself of the protection of that country.” The
Convention entered into force: 22 April 1954; number of parties 2017: 145.

78 Annex to the SAR Convention (1979), paragraph 3.1.9.

"“the SAR Convention (1979) only lays down an obligation of coordination and cooperation and

does not necessarily entail an explicit duty to allow disembarkation in a particular port.”, see
Mallia (2014).
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The intersection of maritime law and refugee law thus leaves ship owners, masters, and
crews in a quandary. They must pick up refugees and asylum seekers whose lives are in
danger, but no state is required to take them in.

The ship itself cannot be considered a “place of safety”—indeed, carrying a large number of
unscheduled passengers may endanger the crew and passengers themselves, owing to
overcrowding, inadequate provisioning, and the tensions of life in close quarters. The
inability to disembark rescued passengers in a timely fashion and return to scheduled ports
of call creates a profound disincentive for the maritime industry to engage actively in search
and rescue missions.®

The IMO may want to consider developing an international convention to provide
the international community with a basis for coordinating and conducting these
challenging mixed-migration-at-sea operations.®'

3 Assistance Entry

The United States Coast Guard received notification that a vessel was hard aground
on rocks in a coastal state’s territorial sea, with three persons on board. The
Coast Guard diverted a Coast Guard cutter that was available to render assis-
tance. The Coast Guard notified the coastal state’s authorities of the incident.
The Coast Guard cutter arrived, remained outside the territorial sea, and
established communications with the vessel aground. Those on the vessel
communicated their concern regarding the deteriorating condition of the vessel

80Newland (2013). This was also affirmed in the report (paragraph C.10) of United Nations High
Commissioner for Refugees UNHCR (2011), “Fundamentally, a core challenge in any particular
rescue at sea operation involving asylum-seekers and refugees is often the timely identification of a
place of safety for disembarkation, as well as necessary follow-up, including reception
arrangements, access to appropriate processes and procedures, and outcomes. If a shipmaster is
likely to face delay in disembarking rescued people, he/she may be less ready to come to the
assistance of those in distress at sea. Addressing these challenges and developing predictable
responses requires strengthened cooperation and coordination among all States and other
stakeholders implicated in rescue at sea operations”.

81The IAMSAR manual (2013), vol. 2, p. xviii, defines mass rescue operation (MRO) as “[s]earch
and rescue services characterized by the need for immediate response to large numbers of persons in
distress, such that the capabilities normally available to search and rescue authorities are inade-
quate.” The question is whether a mixed-migration-at-sea incident would actually include “persons
in distress”; and, if there are large numbers of persons involved, would the incident be classified as
an MRO? In many instances, these incidents could be considered illegal trafficking in persons; it
would seem that the United Nations Convention on Transnational Organized Crime (TOC Conven-
tion (2004))—in particular annex II, Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children—would be more applicable than the SAR Convention
(1979). The TOC Convention (2004) entered into force: 29 September 2003; number of parties
2017: 185. If mixed-migration-by-sea incidents do not primarily constitute the rescue of persons in
distress, and are not adequately addressed in the TOC Convention (2004), the international
community may want to consider developing an international instrument that would serve as the
basis for the coordination and conduct of these maritime operations.
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and adverse weather conditions. The vessel stated that the coastal state’s
authorities were on scene but were not providing any assistance. The coastal
state’s authorities notified the Coast Guard that the on-scene Coast Guard cutter
was not authorized to enter the state’s territorial sea to conduct a rescue
operation, and indicated that the vessel in distress should arrange for local
commercial salvage.

Because of the deteriorating on-scene conditions, in which the vessel was listing
sixty degrees and taking on water; the adverse weather; the lack of support from
the coastal state’s authorities on scene in assisting the vessel; and the presence
on board of a sixty-five-year-old crewmember who began to experience symptoms
of a heart attack, the Coast Guard cutter made the decision to enter the territorial
sea to conduct a rescue operation. The Coast Guard cutter rescued the three
persons on board and their personal property.®*

The incident described above highlights the complex challenges, from an interna-
tional law and policy perspective, facing any shipmaster or aircraft commander
attempting to fulfill his duty to render assistance to persons in distress, particularly
in another coastal state’s territorial sea.®® Does the shipmaster have a duty to rescue
persons in distress even in another coastal state’s territorial sea? Are aircraft also
obliged to conduct these types of rescue operations? What are the implications for a
warship or military aircraft conducting a rescue operation in a coastal state’s territo-
rial sea?®* The problem is that these rescue operations can cause unintended concern
for the coastal state if the ship’s or aircraft’s purpose for entering its territorial sea is
misconstrued.

While not specifically defined, the principle of assistance entry (AE) is
established through international conventions®” and customary international law.°

82The facts portrayed in this vignette are known by the author, who attests to their accuracy. The
vignette is presented for consideration of the legal and policy issues involved.

8n defining territorial sea, UNCLOS (1982), article 2, states: “1. The sovereignty of a coastal
State extends, beyond its land territory and internal waters and, in the case of an archipelagic State,
its archipelagic waters, to an adjacent belt of sea, described as the territorial sea. 2. This sovereignty
extends to the air space over the territorial sea as well as to its bed and subsoil.” Article 3 continues,
“Every State has the right to establish the breadth of its territorial sea up to a limit not exceeding
12 nautical miles, measured from baselines determined in accordance with this Convention.”
84The Commander’s Handbook (2007) (paragraph 2.4.1) defines military aircraft as “all aircraft
operated by commissioned units of the armed forces of a nation bearing the military markings of
that nation, commanded by a member of the armed forces, and manned by a crew subject to regular
armed forces discipline.”

8For example, AE is envisioned in UNCLOS (1982). In describing innocent passage, article
18 provides for the assistance of persons in distress: ‘2. Passage shall be continuous and expedi-
tious. However, passage includes stopping and anchoring, but only in so far as the same are
incidental to ordinary navigation or are rendered necessary by force majeure or distress or for
the purpose of rendering assistance to persons, ships or aircraft in danger or distress”
(emphasis in bold added).

86 At the 1991 convening of IMO’s Sub-Committee on Lifesaving, Search and Rescue, the United
States submitted to the subcommittee a note which argued (paragraph 3) the U.S. position that “[t]he
obligation to rescue persons in distress regardless of nationality is based on the principle and time-
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In support of this mandate to rescue persons in distress anywhere on the seas, the
U.S. Coast Guard developed policy for the conduct of AE rescue operations within a
coastal state’s territorial sea by Coast Guard ships and aircraft.®” To ensure compli-
ance with international conventions, AE rescue operations policy should respect
three principles: (1) the sovereign right of a state to control and regulate entry into its
territorial sea, (2) the humanitarian need to assist persons in distress quickly and
effectively without regard to nationality or circumstances, and (3) that entry into a
coastal state’s territorial sea does not require seeking or receiving permission from
the coastal state to conduct the rescue operation in its territorial sea.®®

What follows are seven different AE scenarios that SAR authorities and legal
advisers should consider in developing national and agency-specific AE policies,
accompanied in each case by an overview of the applicable international legal and
policy concerns. It is important to work through the issues and prepare positions that
can be provided to the shipmaster and the aircraft commander for guidance. When
persons are in distress and a government ship or aircraft is in a position to render
assistance, valuable time should not be wasted seeking guidance and legal advice
before rendering the necessary assistance.®” These discussions should occur; how-
ever, legal positions and policies should be developed before any of these scenarios
are encountered.

honored tradition that those at sea will, wherever they can without undue risk, assist others in danger
or distress. . .. Thus, coastal state’s right to control activities in its territorial seas is balanced with the
requirement to rescue those in distress from perils of the sea”, see Note USA to IMO (1991). This
U.S. paper was also discussed at the 65th session of IMO’s Legal Committee, duly recorded in
Report of the IMO Legal Committee (1991). While several delegations shared the U.S. position, the
committee agreed “that there existed no right of assistance entry in public international law at
present; this principle is neither embodied in any convention, nor established by customary law.
Many delegations emphasized in this connection that it was important not to upset the delicate
balance between the duty to render assistance, on the one hand, and the sovereign right of coastal
States to control entry into or operation in their waters on the other” (emphasis added). Over the two
decades since the Legal Committee reached this conclusion, the concept of AE has continued to
become established as a standard principle enshrined through international conventions and cus-
tomary international law.

8 This article uses the term “AE rescue operation,” not “SAR operation.” When a ship or aircraft
enters a coastal state’s territorial sea to render assistance to persons in distress, the purpose is to
rescue, not search for, survivors. Scenario D addresses this distinction further.

88United States Coast Guard Addendum to the United States Search and Rescue Supplement to the
International Aeronautical and Maritime Search and Rescue Manual (2013), pp. 1-45, paragraphs
1.8.1.4 and 1.8.1.5. See also Chairman of the Joint Chiefs of Staff instruction (2013), p. 2. Note: the
U.S. Coast Guard uses the term “assistance entry” (AE), while the U.S. Department of Defense
(DoD) uses the term “right of assistance entry” (RAE) when discussing the conduct of rescue
operations in a coastal state’s territorial sea.

89SOLAS (1974) does not apply to warships. UNCLOS (1982) and the Salvage Convention (1989)
do not limit what types of vessels can conduct an AE rescue operation in a coastal state’s territorial
sea. However, the emphasis of this article is on AE rescue operations conducted by government
ships (including warships).
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3.1 Scenario A

A government ship transiting on the high seas receives a distress broadcast and
diverts to render assistance to a person in distress in a coastal state’s territorial sea.
Does the ship need to obtain the coastal state’s consent to enter its territorial sea to
render assistance to the person in distress?

In this scenario, the government ship would not be required to obtain consent
from the coastal state before rendering assistance to persons in distress in the coastal
state’s territorial sea. However, the shipmaster should notify the coastal state of his
intention to render the assistance, the approximate distress location, and the ship’s
intention to transit into the state’s territorial sea to conduct the rescue operation.
UNCLOS and the SOLAS and Salvage Conventions mandate that the shipmaster has
the duty to render assistance to persons in distress throughout the oceans.”

While the coastal state exercises sovereignty over its territorial sea, that sover-
eignty is not unlimited. In the case of AE, the coastal state has limited ability to
interfere with the entry of a ship conducting a rescue operation.”' Likewise, the
assisting ship is also limited in its operations within a coastal state’s territorial sea.
For example, (1) there must be persons in distress before a government ship may
enter into a coastal state’s territorial sea to render assistance, and (2) there is a
limitation on what activities the ship may conduct during an AE rescue operation.
Specifically, the government ship is limited to rescuing persons in distress only.

There are conditions that should be met for a ship to conduct AE. For example,
U.S. Coast Guard policy affirms that a Coast Guard SAR unit may conduct AE into a
coastal state’s territorial sea to render assistance to a person in distress if, in the
judgment of the CO, the on-scene situation meets the following three criteria:
(1) there is reasonable certainty (on the basis of the best available information,
regardless of source) that a person is in distress, (2) the distress location is reasonably
well known, and (3) the SAR unit (or SAR facility) is in position to render timely and
effective assistance.”

“OUNCLOS (1982), article 98(1)(a), specifically states that the shipmaster has a duty to “render
assistance to any person found at sea in danger of being lost” (emphasis added). SOLAS (1974),
chapter V, regulation 33, requires “[t]he master of a ship at sea, which is in a position to be able to
provide assistance, on receiving information from any source that persons are in distress at sea, . . ..
to proceed with all speed to their assistance” (emphasis added). Similarly, the Salvage Convention
(1989), article 10, paragraph 1, requires “[e]very master .. ., so far as he can do so without serious
danger to his vessel and persons thereon, to render assistance to any person in danger of being lost
at sea” (emphasis added). All three conventions make no geographical distinction concerning the
obligation of the shipmaster to render assistance to persons in distress. The duty to render assistance
should be considered to apply on the high seas and territorial sea of any coastal state.

9For example, UNCLOS (1982), article 2, states: “The sovereignty over the territorial sea is
exercised subject to this Convention and other rules of international law” (emphasis added).
“2United States Coast Guard Addendum to the United States Search and Rescue Supplement to the
International Aeronautical and Maritime Search and Rescue Manual (2013), pp. 1-46, paragraph
1.8.2.4. As will be discussed later in this section, U.S. Coast Guard and DoD SAR policy allows for
both aircraft and surface units to conduct AE rescue operations.
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Additionally, because of the urgency to take immediate action to rescue persons
in distress, AE should not be delayed while the coastal state is notified of the
government ship’s intention to render assistance in its territorial sea. Even if the
assistance to a person in distress already is being coordinated by the coastal state’s
RCC, as envisioned in the SAR Convention, the government ship’s duty to render
timely assistance remains.”

3.2 Scenario B

A government ship transiting on the high seas receives a distress broadcast and
diverts to render assistance to a person in distress in a coastal state’s territorial sea.
Can the ship use its embarked helicopter and small boat to assist in the rescue
operation? Can a military aircraft transiting in oceanic airspace also divert and enter
a coastal state’s airspace to assist in the rescue operation, or must the aircraft first
obtain permission from the coastal state? Can a military aircraft enter a coastal state’s
territorial sea even if no surface unit is participating in the rescue operation?

There is no international instrument that expressly prevents a government ship
from using its embarked aircraft or small boat in rendering assistance to a person in
distress. Embarked aircraft and small boats should be considered an extension of the
ship®*; all available resources necessary to the lifesaving operation should be used,
even if the location of the distress incident is in a coastal state’s territorial sea.””

In addition to a ship using an embarked aircraft for an AE rescue operation, any
other available aircraft made aware of a distress can and should divert to render
assistance in a coastal state’s territorial sea.”® The use of an aircraft for an AE rescue

%The SAR Convention (1979) was never intended to limit or restrict any available warship or other
ship in the conduct of immediate lifesaving assistance to persons in distress, even in a coastal state’s
territorial sea. The annex to the SAR Convention (1979) (paragraph 4.3) states: “Any search and
rescue unit receiving information of a distress incident shall initially take immediate action if in the
position to assist and shall, in any case without delay, notify the rescue co-ordination centre or
rescue sub-centre in whose area the incident has occurred.”

%4Chairman of the Joint Chiefs of Staff instruction (2013), paragraph 4.d.

%It should be emphasized that UNCLOS (1982) and SOLAS (1974) and Salvage Convention
(1989) were never intended to restrict or hamper a ship’s use of its available SAR resources (e.g.,
embarked aircraft or small boat) that could be used in a lifesaving operation.

9The use of U.S. military aircraft in the conduct of RAE operations is also contemplated. Chairman
of the Joint Chiefs of Staff instruction (2013), paragraph 6.c(2), states, “An operational commander
may render immediate rescue assistance by deploying a U.S. military aircraft (including aircraft
embarked aboard military ships conducting RAE operations) into the national airspace within U.S.-
recognized foreign territorial seas or archipelagic waters when all four of the following conditions
are met: (a) A person, ship, or aircraft within the foreign territorial sea or archipelagic waters is in
danger or distress from perils of the sea and requires immediate rescue assistance; (b) The location is
reasonably well known; (c) The U.S. military aircraft is able to render timely and effective
assistance; and (d) Any delay in rendering assistance could be life-threatening.”
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operation would be governed by the same criteria placed on use of a surface rescue
unit.”’

The legal justification for the use of an aircraft in the conduct of an AE rescue
operation cannot rest solely on UNCLOS; both articles 18 and 98 are silent on
whether aircraft can assist persons in distress in a coastal state’s territorial sea.”®
However, the SAR Convention does consider the use of aircraft in the conduct of
SAR operations.” This makes sense since the purpose of the SAR Convention is to
implement the global SAR system, which provides the international framework for
organizing and standardizing SAR processes and procedures in the coordination and
conduct of lifesaving operations. To carry out this purpose, the SAR Convention
supports the use of any and all rescue capabilities that can be used during a SAR
operation, including rescue operations within any coastal state’s territorial sea.'®

9For example, the United States Coast Guard Addendum to the United States Search and Rescue
Supplement to the International Aeronautical and Maritime Search and Rescue Manual (2013),
paragraph 1.8.2.5, states that “Coast Guard rescue aircraft may conduct an AE rescue operation in a
coastal State’s territorial sea, when in the judgment of the aircraft commander: (a) There is
reasonable certainty (based on the best available information regardless of source) that a person
is in distress; (b) The distress location is reasonably well known; and (c) The SAR unit (or SAR
facility) is in position to render timely and effective assistance.”

%8 Article 18(2) of UNCLOS (1982) concerns ships in the conduct of innocent passage in a coastal
state’s territorial sea. See also note 84.

%The annex to the SAR Convention (1979) promotes using all available means for rendering
assistance to persons in distress. For example, in the conduct of search operations, paragraph 3.1.3
states: “Unless otherwise agreed between the States concerned, the authorities of a Party which
wishes its rescue units to enter into or over the territorial sea or territory of another Party solely for
the purpose of searching for the position of maritime casualties and rescuing the survivors of such
casualties, shall transmit a request, giving full details of the projected mission and the need for it, to
the rescue co-ordination centre of that other Party, or to such other authority as has been designated
by that Party” (emphasis added). While paragraph 3.1.3 describes the requirement for aircraft
entering into a coastal state’s territorial sea for the purpose of searching, the aircraft would not be
required to seek permission for the conduct of an AE rescue operation. The criteria for the conduct
of an AE rescue operation by an aircraft should be met prior to rendering any assistance in a coastal
state’s territorial sea (see notes 97 and 98).

'%The United States Coast Guard Addendum to the United States Search and Rescue Supplement
to the International Aeronautical and Maritime Search and Rescue Manual (2013) does provide a
note of caution on the use of aircraft and ships in the conduct of an AE rescue operation. Paragraph
1.8.1.6 states: “Customary practice for aircraft conducting AE rescue operations in a coastal State’s
territorial sea is not as fully developed as for vessels (e.g., nations may recognize the right to
conduct AE rescue operations more readily for vessels than for aircraft). In addition, the conduct of
AE rescue operations by nonmilitary vessels is apt to cause less coastal State concern than entry by
military vessels. Therefore, safety of the rescue unit must be considered in light of the views of the
coastal State whose territorial sea or overlying airspace is being entered.”
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3.3 Scenario C

Can a government ship “rescue” property while rendering assistance to a vessel in
distress (e.g., personal property on board the vessel, floating in the water, etc.) in a
coastal state’s territorial sea, in addition to rendering assistance to persons in
distress? To render the necessary assistance, can the ship tow the imperiled vessel
into safe waters? After the ship brings any survivors on board, can it “rescue” the
vessel and property, if they are still salvageable?'""!

The international conventions mandating a shipmaster’s duty to render assistance
to persons in distress do not contemplate the “rescue” or “recovery” of property in an
AE rescue operation in a coastal state’s territorial sea.'*” It is a person in distress who
is assisted, not property. Therefore, the requirements for the conduct of an AE rescue
operation should not be applied to the recovery of property. However, it can be
argued that the recovery of property incidental to the conduct of an AE rescue
operation is appropriate. This may include, for example, the recovery of critical
medicine a survivor may require, towing a vessel that would facilitate the rescue of
the persons in distress, and towing a disabled vessel.

Unless other arrangements are made between the shipmaster and the coastal state,
the government ship contemplating the recovery of property nof incidental to the AE
rescue operation and within the coastal state’s territorial sea should (1) complete the
AE rescue operation, (2) depart the coastal state’s territorial sea, and (3) seek
permission to reenter the territorial sea to recover or salvage the property. This
also would include the recovery of illegal contraband that could be used for any
prosecution of the survivors if they were conducting a smuggling operation (e.g.,
narcotics).

191The Salvage Convention (1989), article 1(a), defines salvage as “any act or activity undertaken to
assist a vessel or any other property in danger in navigable waters or in any other waters
whatsoever.”

1921¢ is at this point where U.S. Coast Guard and DoD AE policy set forth in Chairman of the Joint
Chiefs of Staff instruction (2013), differ. The United States Coast Guard Addendum to the United
States Search and Rescue Supplement to the International Aeronautical and Maritime Search and
Rescue Manual (2013) states (paragraph 1.8.2.6[b]) that Coast Guard rescue assets shall not conduct
an AE rescue operation “[t]o rescue (or salvage) property (other than in limited cases, such as for the
retrieval of medical supplies, or other property that may assist in the conduct of the lifesaving
operation).” In contrast, Chairman of the Joint Chiefs of Staff instruction (2013), allows for the
rescue of property: “RAE applies only to rescues in which the location of the persons or property in
danger or distress is reasonably well known” (emphasis added). As mentioned previously (note 89),
another difference is that the Coast Guard uses the term “assistance entry,” while DoD uses “right of
assistance entry.” The Coast Guard prefers AE, believing the term advances the service’s objectives
in international engagements. Many nations view AE solely as a duty, not a right, even a limited
one. While the distinction between a “duty” and “right” has legal significance, the practical
distinctions are minimal, since international support exists for entry into a coastal state’s territorial
sea to render assistance to those in distress.
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34 Scenario D

A government ship transiting on the high seas receives a distress broadcast and
enters a coastal state’s territorial sea to render assistance to a person in distress. After
a reasonable amount of time, it cannot locate the distress incident location. Can the
ship conduct a search in an attempt to locate the person in distress?

While no international instrument permits a coastal state to refuse entry of a
government ship into its territorial sea to conduct an AE rescue operation, the SAR
Convention does require authorization from the coastal state to conduct a search for
persons in distress. If the ship conducting the AE rescue operation is unable to locate
the persons in distress in a reasonable amount of time, then the proper course of
action would be (1) to depart the coastal state’s territorial sea and (2) to seek
permission to conduct a search coordinated by the coastal state’s SMC through the
RCC responsible for the SAR region in which the person in distress is (presumably)
located.'*’

3.5 Scenario E

A government ship transiting on the high seas receives a distress broadcast from a
vessel taking on water in a coastal state’s territorial sea. The shipmaster notifies his
command authority that he is diverting to render assistance. The command authority
coordinates notifying the coastal state that the ship is entering its territorial sea to
render assistance to the vessel. The coastal state notifies the command authority that
its SAR facility is en route to provide assistance and advises the ship that its
assistance is not required. What should the shipmaster do? What should the ship’s
command authority do?

A government ship’s duty to conduct an AE rescue operation is not nullified
because the coastal state reports it has dispatched SAR facilities or units to rescue a
person in distress. If, in the judgment of the shipmaster, the coastal state’s assistance

1%3The annex to the SAR Convention (1979) (paragraph 3.1.2) states: “Unless otherwise agreed
between the States concerned, a Party should authorize. . . immediate entry into or over its territorial
sea or territory of rescue units of other Parties solely for the purpose of searching for the position of
maritime casualties and rescuing the survivors of such casualties” (emphasis added). As previously
noted (note 100), the annex continues (paragraph 3.1.3): “Unless otherwise agreed between the
States concerned, the authorities of a Party which wishes its rescue units to enter into or over the
territorial sea or territory of another Party solely for the purpose of searching for the position of
maritime casualties and rescuing survivors of such casualties, shall transmit a request, giving full
details of the projected mission and the need for it, to the rescue co-ordination centre of that other
Party, or to such authority as has been designated by that Party” (emphasis added). In addition to
Coast Guard policy not authorizing the conduct of an AE rescue operation to recover property or to
search for persons in distress, the United States Coast Guard Addendum to the United States Search
and Rescue Supplement to the International Aeronautical and Maritime Search and Rescue Manual
(2013) also states (paragraph 1.8.2.6) that an AE rescue operation cannot be conducted (1) to assist
persons not in distress, or (2) within a coastal state’s internal waters or over its landmass.



International Law and Search and Rescue 131

is inadequate or not timely, then the distress still may be ongoing, and his duty would
continue regardless of the coastal state’s assertions or intent. This decision must rest
with the shipmaster on scene, who has the duty to render the assistance. 104 However,
if the coastal state’s SAR unit is able to arrive on scene and conduct the rescue, the
shipmaster’s duty to render assistance is fulfilled.

3.6 Scenario F

Do the same requirements for a government ship to render assistance in a coastal
state’s territorial sea apply in international straits while transiting?'®

The shipmaster’s duty to render assistance to persons in distress applies through-
out the ocean, whether in the territorial sea, in straits used for international naviga-
tion, in archipelagic waters, in the exclusive economic zone, or on the high seas. 0%

3.7 Scenario G

A government ship transiting on the high seas receives a distress broadcast from a
vessel under attack by armed robbers while transiting through a coastal state’s
territorial sea. The government ship diverts to render assistance. Would this incident
be considered an AE rescue operation?

This scenario should not be considered AE; UNCLOS (article 98), as well as the
SOLAS (chapter V, regulation 33) and Salvage (article 10) Conventions, would not
apply. Additionally, if the incident is not considered a rescue operation, then the
SAR Convention also would not apply.'®” The issue is whether a vessel under attack

10950LAS (1974), chapter V, regulation 33, requires the master of a ship at sea that is in a position
to render assistance to persons in distress to provide that assistance. Stating that the master is
required to render assistance demonstrates that it is the master who determines whether a person is
in distress.

105The Commander’s Handbook (2007), paragraph 2.5.3.1, describes international straits as
follows: “Straits that are used for international navigation between one part of the high seas or an
exclusive economic zone and another part of the high seas or an exclusive economic zone are
subject to the legal regime of transit passage. Transit passage exists throughout the entire strait
(shoreline-to-shoreline) and not just the area overlapped by the territorial sea of the coastal nation
(s). Under international law, the ships and aircraft of all nations, including warships, auxiliary
vessels, and military aircraft, enjoy the right of unimpeded transit passage through such straits and
their approaches.” Transit passage is defined as “the exercise of the freedoms of navigation and
overflight solely for the purpose of continuous and expeditious transit in the normal modes of
operation utilized by ships and aircraft for such passage.” See also UNCLOS (1982), part III (Straits
Used for International Navigation).

10Nordquist (2012), vol. 3, Articles 86 to 132, p. 177.

197While the annex to the SAR Convention (1979) does not explicitly state that law-enforcement
actions are not coordinated and conducted within the framework of the global SAR system, the
IAMSAR manual (2013), vol. 2, does provide guidance for assistance in “other than SAR
operations” (see note 113). Another excellent guide for determining what generally would be
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should be considered to be “in distress” (from a SAR perspective), with any response
to be coordinated under the requirements of the SAR Convention. Interestingly and
appropriately, there is no formal definition of distress in the SAR Convention or any
other international convention.'”® This gives a person in extremis wide latitude in
determining whether to declare distress and seek assistance. However, a vessel under
attack should not be considered in distress, with any response to be coordinated
under the SAR Convention; it would be more appropriate to consider this type of
incident a law-enforcement or military operation.'®

This does not mean, however, that a coastal state’s RCC cannot coordinate a
response in support of law-enforcement authorities or military resources that may be
used to assist the ship under attack. The coordination and conduct of this type of
operation would be implemented through a coastal state’s national policies and
procedures. In addition, if persons are injured during the response, the operation
could include the medical transport of injured persons, which would be considered a
SAR operation.

This position—that a vessel under attack is not considered “in distress”—was
affirmed in a 2015 legal ruling in the U.S. Court of Appeals for the Fourth Circuit.
The case highlighted the important distinction among antipiracy, law-enforcement,
and military actions and SAR operations. The court’s ruling provides an important
distinction that warrants consideration by law-enforcement, military, and SAR
authorities; in some coastal states, the coordination, policies, processes, procedures,

considered a “SAR case” is paragraph 4.c of Chairman of the Joint Chiefs of Staff instruction
(2013), which states that RAE is conducted by U.S. military ships in support of “the time-honored
mariners’ duty under customary international law of rendering rapid and effective assistance to
persons, ships, or aircraft in imminent peril at sea without regard to nationality or location”
(emphasis added). The Chairman of the Joint Chiefs of Staff instruction (2013) goes on (paragraph
5.c) to define perils of the sea as “accidents and dangers peculiar to maritime activities including
storms, waves, and wind; grounding; fire, smoke, and noxious fumes; flooding, sinking, and
capsizing; loss of propulsion or steering; and other hazards of the sea.” This definition provides
not only a good understanding of when U.S. military ships should conduct AE rescue operations,
but also a broad characterization for when the SAR Convention (1979) would apply and when
activation of the global SAR system is warranted.

1% The annex to the SAR Convention (1979) does provide (paragraph 1.3.13) a definition of distress
phase (see note 76). The coastal-state SMC makes the determination of whether this definition
applies considering the circumstance of a particular SAR operation. If a person declares that he is in
distress, the SMC normally would activate the coastal state’s distress phase processes and
procedures to provide the necessary assistance.

19Walker (1995), p. 169, provides a good overview of what should be considered a distress:
“Distress,” as used in UNCLOS (1982) Articles 18, 39, 98 and 109, and as incorporated by
reference in UNCLOS (1982) Articles 45 and 54, means an event of grave necessity, such as severe
weather or mechanical failure in a ship or aircraft; or a human-caused event, such as a collision with
another ship or aircraft. The necessity must be urgent and proceed from such a state of things as may
be supposed to produce in the mind of a skillful mariner or aircraft commander a well-grounded
apprehension of the loss of the vessel or aircraft and its cargo, or for the safety or lives of its crew or
its passengers.”
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and resources used to conduct these types of actions very well may not be the same
as those used to conduct SAR operations.''”

In 2011, during NATO-conducted antipiracy operations in the Gulf of Aden and
the Indian Ocean, a U.S. warship engaged Jin Chun Tsai 68 (JCT 68), a fishing
vessel from Taiwan that pirates had hijacked more than a year earlier and were using
as a mother ship for pirate operations. On board JCT 68 were pirates and three
hostages; the latter consisted of the original shipmaster, Wu Lai-Yu, and two
Chinese crew members. During the engagement, the warship used disabling fire to
stop the vessel. After the pirates surrendered, the warship’s boarding team went on
board JCT 68. Three of the pirates and Wu had been killed during the warship’s use
of disabling fire. Subsequently, the pirates and the two remaining Chinese crew
members were removed from the vessel. The following day, JCT 68 was sunk
intentionally—with Wu’s body still on board, as the NATO task force commander
directed.

Wu’s widow subsequently initiated legal action against the United States in the
District Court for the District of Maryland, seeking damages for her husband’s death
and the loss of JCT 68. The court granted the government’s motion to dismiss the
legal action, reasoning that the complaint was not a legal issue to be decided in a
court of law. Wu’s widow appealed the ruling in the Court of Appeals for the Fourth
Circuit; the court of appeals affirmed the district court’s decision to grant the
government’s motion. In determining whether a vessel under attack is considered
“in distress,” any response to which would fall under the requirements of the SAR
Convention, the court of appeals affirmed an important distinction concerning the
action the warship in question conducted:

Plaintiff is likewise mistaken in categorizing the USS Groves’s engagement with the Jin
Chun Tsai 68 as a “Good Samaritan” action, or a “rescue operation” analogous to the rescue
by the U.S. Coast Guard of distressed mariners. . .. The focus of the USS Groves’s operation
was to stop the depredations of the pirates, in part by depriving the pirates of their stolen
mother ship. Sinking the Jin Chun Tsai 68 was part of the course of action worked out by the
military commanders to further maritime security. The district court correctly recognized
that because the Jin Chun Tsai 68 was sunk under direct NATO orders, the court could not
adjudicate plaintiff’s claim that the decision to sink the vessel was negligent or unlawful.'"!

This distinction is important when considering the conduct of SAR operations
under the SAR Convention. Some coastal states may train and equip SAR units that
would be responsible for conducting SAR operations only, not law-enforcement or
military actions. Additionally, SAR authorities may rely on volunteer SAR
organizations or seek the assistance of Good Samaritans in the vicinity of a vessel
or persons in distress to assist in a particular SAR operation. The global SAR system
was never envisioned to support other types of actions.''*

119Case Wu Tien Li-Shou v. United States of America (2015).

"bid., p. 38.

""2The IAMSAR manual (2013), vol. 2, also recognizes this important distinction. In paragraph
7.4.2 it states: “In situations such as piracy or armed robbery against ships where the ship or crew is
in grave and imminent danger, the master may authorize the broadcasting of a distress message,
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In summary, any ship or aircraft conducting an AE rescue operation must notify
the coastal state of the intended course of action. Because of the perceived immi-
nence of the distress and the urgency to take immediate action, the shipmaster or
aircraft commander is not required to seek permission from the coastal state to fulfill
his duty to render assistance and save lives. Even if the coastal state notifies the ship
or aircraft rendering assistance that it has dispatched a SAR unit, if the shipmaster or
aircraft commander believes the coastal-state SAR unit will not arrive in a timely
manner, the duty to render assistance remains, and the shipmaster or aircraft com-
mander must continue the rescue operation. The SAR Convention was never
intended to limit or restrict a ship or aircraft that is available to render assistance to
persons in distress. However, it would be appropriate for the shipmaster to coordi-
nate the AE rescue operation with the coastal state’s RCC, which should assume
SMC of the SAR case. The shipmaster or aircraft commander, in communicating his
actions to the coastal state, must ensure there is no misunderstanding about the
craft’s intent to conduct an AE rescue operation. Saving lives is the priority, even in a
coastal state’s territorial sea.

4 Forcible Evacuation for SAR

In 2011, the U.S. Coast Guard was notified that a twenty-four-foot sailboat
registered in the United States and with one person on board was possibly in
distress. The reporting source had received a voice mail from the person’s
satellite phone late in the evening stating, “Emergency, emergency,” and nothing
more. The last report received placed the sailboat seventy miles south of the
United States and thirty miles offshore. The Coast Guard assumed SMC for the
SAR operation and launched a Coast Guard aircraft and diverted a Coast Guard
cutter to render assistance.

The aircraft located the sailboat, was able to see the person moving on deck, but was
unable to hail him on the radio. It did appear to the aircraft that the sailboat’s
boom was damaged. The Coast Guard cutter arrived on scene and sent a
boarding team to the sailboat to assess the situation. The boarding team

preceded by the appropriate distress alerts (MAYDAY, DSC, etc.), using all available
radiocommunications systems. Also, ships subject to the SOLAS (1974) are required to carry
equipment called the Ship Security Alert System (SSAS) for sending covert alerts to shore for
vessel security incidents involving acts of violence against ships (i.e., piracy, armed robbery against
ships or any other security incident directed against a ship). . .. National procedures can vary but the
role of the RCC, if involved, is usually to receive the SSAS alert and inform the security forces
authority that will be in charge of the response. Actions taken by the RCC upon receiving a covert
SSAS alert include: . . . place SAR resources on standby, if appropriate, since it may become a
SAR case” (emphasis added). This section in vol. 2 is placed in chapter 7, which is titled
“Emergency Assistance Other than Search and Rescue,” emphasizing that a law-enforcement action
should not initially be considered a SAR operation as envisioned in the SAR Convention (1979);
however, a SAR case may arise out of a law-enforcement action.
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confirmed the boom was destroyed and the sailboat’s only outboard engine had
fallen off the vessel.

The boarding team advised the person that he should evacuate the vessel for his own
safety, but he refused. However, the Coast Guard cutter and its boarding team on
the sailboat realized that due to the condition of the sailboat the person’s life was
in jeopardy. In consultation with the Coast Guard SAR chain of command, the
Coast Guard cutter compelled the person to depart the sailboat with the cutter’s
boarding team. The cutter determined that the sailboat was in such a dilapidated
state that it was unsalvageable; the sailboat was marked and abandoned at sea.
The survivor was transferred to the Coast Guard cutter and returned to the
United States.""?

Finally, this article considers the challenge of compelling a person to abandon his
vessel to save his life. Thankfully, SAR authorities encounter such situations only
infrequently; a person in distress who requests assistance normally wants to leave his
vessel if the SAR responders on scene believe it necessary for his safety.''

The international conventions do not address specifically the use of force to
compel a person to abandon his vessel in a life-threatening situation. The intent
here is to provide a very brief overview and discussion of this issue, in order for
coastal states and SAR authorities to consider whether national and agency-specific
SAR policies are adequate and well understood by all levels in the SAR chain of
command. As can be seen in the scenario related above and in the fishing vessel
Northern Voyager SAR case described below (which resulted in a lawsuit against the
U.S. Coast Guard), these incidents can and do occur.

SAR authorities should consider several questions:

e What if an SMC is notified that a vessel is in distress and dispatches a SAR unit to
render assistance but the vessel’s captain refuses to disembark, even though in the
judgment of the SAR unit on scene he will perish if he does not abandon the
vessel?

e What if a merchant ship is diverted to render assistance but the vessel’s captain
refuses to abandon the vessel? The ship’s crewmen most likely would not be
trained in the use of force; they are merely fulfilling their duty to assist in the
lifesaving operation. What advice should the SMC give to the shipmaster?

* What if the crew or passengers wish to evacuate a vessel in distress but the
vessel’s captain refuses to allow them to depart? What should the SAR unit or

"3The facts portrayed in this vignette are known by the author, who attests to their accuracy. The
vignette is presented for consideration of the legal and policy issues involved.

""This discussion is based on SAR cases that would be coordinated and conducted under the SAR
Convention (1979) and would not normally apply to a mixed-migration-at-sea incident, which
might or might not constitute a SAR case. The unique nature of mixed-migration-at-sea operations
would require development of unique processes and procedures to meet the requirements of those
types of operations.
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SAR facility on scene do? Should the use of force be contemplated to allow
passengers and crew members to disembark the vessel in distress?

* If necessary, should force be used to compel the person in distress to leave his
vessel? Does it matter whether the SAR unit is trained in the use of force? What
type of force and extent of use should be contemplated?

* What are the legal implications of compelling a person against his will to abandon
his vessel in what is perceived to be a life-threatening situation?

* What if the forcible evacuation of a person is being contemplated on a vessel of a
different flag state?''> How does that complicate the proposed use of force?

These are difficult questions applied to challenging, life-threatening situations—
and SAR authorities should address them before this type of incident occurs.
Forcibly compelling a person to abandon his vessel presents the SAR responder
on scene who is attempting to provide the lifesaving assistance with a difficult
situation and may result in controversy, property loss, and litigation.

In the United States, there is only one lawsuit that primarily discusses a SAR unit
compelling a person in distress to abandon his vessel to save his life. In Thames
Shipyard and Repair Company v. United States, the owner and insurer of the U.S.-
documented fishing vessel Northern Voyager sued the United States, alleging that
the disabled vessel sank, in part, because the U.S. Coast Guard compelled the
vessel’s captain to leave against his will.''®

In November 1997, after losing its starboard rudder off the northeastern coast of
the United States, the 144-foot Northern Voyager experienced significant flooding in
the steering compartment, which was threatening to flood the vessel’s engineering
compartment as well. Northern Voyager’s captain notified the Coast Guard of the
situation, which assumed SMC and dispatched two SAR units to provide additional
pumps and render any other assistance that Northern Voyager might require. Despite
the crew’s attempts to curtail the progressive flooding, the fishing vessel developed a
port list, settled further in the water, and was threatening to capsize and sink without
warning with the crew members and Coast Guard personnel on board. The SAR
units on scene, in contact with the SMC at the RCC coordinating the response,
decided the only course of action left was to evacuate the remaining crew members
before the vessel sank. When the Coast Guard personnel on Northern Voyager

"5United Nation Convention on Conditions for Registration of Ships (1986), article 2, defines flag
State as “a State whose flag a ship flies and is entitled to fly.” Article 1 indicates that a flag state must
“exercise effectively its jurisdiction and control over such ships with regard to identification and
accountability of shipowners and operators as well as with regard to administrative, technical,
economic and social matters.” Additionally, UNCLOS (1982) article 91 states: “1. Every State shall
fix the conditions for the grant of its nationality to ships, for the registration of ships in its territory,
and for the right to fly its flag. Ships have the nationality of the State whose flag they are entitled to
fly. There must exist a genuine link between the State and the ship. 2. Every State shall issue to ships
to which it has granted the right to fly its flag documents to that effect.” Walker (1995),
pp- 193-195, provides a detailed explanation of the term flag State as used in UNCLOS (1982).

6Case Thames Shipyard and Repair Company v. United States (2003).
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informed the captain that it was time to abandon ship, he refused to leave. The Coast
Guard personnel informed him that if he did not cooperate, he would be compelled to
depart, using force if necessary. As a result, the remaining members of Northern
Voyager’s crew, the captain, and the assisting Coast Guard personnel evacuated the
vessel. The fishing vessel sank a short while later.

Both the district court and the court of appeals held that U.S. law protected the
Coast Guard’s decision to evacuate the captain forcibly from the life-threatening
situation that occurred on Northern Voyager."'” The Supreme Court of the United
States declined to review the case.''®

In contemplation of both the operational and legal difficulties involved in forcibly
evacuating a person from his vessel, even in a life-threatening situation, the Coast
Guard does provide guidance to SAR units and the Coast Guard SAR chain of
command. Coast Guard policy provides that, if time permits, the SAR unit on scene
should consult with the SMC but that the SAR unit can evacuate a person forcibly
from his vessel if it judges that (1) a true life-threatening situation exists and (2) the
vessel to be abandoned in fact does require immediate assistance.''” If time further

""In particular, both the district court and the court of appeals held that the discretionary function
exception to liability under 46 USC § 742 (the Suits in Admiralty Act, which allows for a limited
waiver of the U.S. federal government’s sovereign immunity from civil lawsuits) and 46 USC §
781 (the Public Vessels Act, which allows for legal action against the United States for damages
caused by a public vessel) protected from further judicial review the Coast Guard’s decision to
evacuate the master forcibly from Northern Voyager.

""®8The court of appeals brief included the following comment: “The facts of this case lead us to
conclude that the Coast Guard reacted rationally, and that human life could reasonably have been
deemed to be at serious risk had Captain Haggerty and his crew not been removed. The Northern
Voyager, without steering, was rolling in 6-8 foot ocean seas. Water was pouring in. She was
developing an increasing port-side list. The fishing boat’s only access port was on the starboard
side. The Coast Guardsmen on the vessel reported progressive flooding, raising the possibility that
the ship would capsize, trapping all on board. While arguments can perhaps be made in light of
20-20 hindsight tending to minimize the potential dangers had the master and his fellows been
allowed to remain, we see no basis to doubt the objective reasonableness of the Coast Guard’s on
the scene decision to remove them.” However, Judge Torruella on the Court of Appeals concurred
in part in and dissented in part from the majority’s recognition of the Coast Guard’s authority to
compel the master forcibly to abandon his ship, thus preventing him from continuing efforts to save
it. He wrote: “With due respect, there is no authority in law, practice, or maritime tradition that
validates such action by the Coast Guard, nor am I aware of the government’s having claimed such
extraordinary powers before the inception of the case.” He concluded that the discretionary function
exception did not shield the United States from liability, because a decision cannot be shielded from
liability if the decision maker is acting without actual authority. In the judge’s view, “Such a
momentous shift in policy and such an extraordinary grant of authority should not be undertaken
absent a clear legislative mandate expressed both in the text of the statute and in its legislative
history.” For those interested in this issue, this case is well worth reading.

19Coast Guard SAR policy states that a voluntary evacuation of a person should be considered the
preferred alternative to removing the person forcibly from his vessel. The United States Coast
Guard Addendum to the United States Search and Rescue Supplement to the International Aero-
nautical and Maritime Search and Rescue Manual (2013) (paragraph 4.2.2) states: “Although the
Coast Guard does have the authority to compel a mariner to abandon their vessel in a life threatening
situation, it is always preferable that a mariner voluntarily evacuate when necessary. Coast Guard
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permits, the decision to evacuate a person forcibly from his vessel should be made at
the most competent operational and legal level in the SAR chain of command.'*°

In summary, SAR authorities should consider whether their current SAR policies
and procedures provide adequate guidance for this challenging “forcible evacuation”
scenario; if not, they should give further thought to developing new or improved
policies and procedures for their SAR chain of command.

5 Summary

The global SAR system, while not perfect and in need of continuous improvement,
does provide a means of notification about and response to persons in distress at sea.
As long as people continue to sail the world’s oceans, there will be a need to provide
effective lifesaving services to those who need assistance.

International conventions provide the legal foundation for each coastal state to
implement a national SAR organization. Coastal states must develop the SAR
processes and procedures and provide the ships, boats, aircraft, and dedicated
personnel that conduct lifesaving operations at sea. Ships plying the world’s oceans
are important contributors to the global SAR system and normally are willing to
come to the aid of those in distress. When ships render assistance in a SAR
operation, the SMC must work with the shipmaster to coordinate the response and
delivery of the survivors to a place of safety, thereby limiting the impact on the
shipmaster.

This article considered the conduct of AE rescue operations in a coastal state’s
territorial sea and some different AE scenarios that may be encountered. While AE
rescue operations occur infrequently, SAR authorities nonetheless should develop
national and agency-specific policies for ships and aircraft that may be required to
conduct these operations and ensure that their commanders understand them.

Finally, this article discussed the difficult situation of a person who refuses to
abandon his vessel even when the SAR unit on scene believes that evacuation is the
only option left to save lives. While SAR authorities encounter such situations very

personnel should endeavor to use all means, including powers of persuasion, to encourage a mariner
to evacuate, when appropriate. Forcible and/or compelled evacuations should only be conducted
when a life-threatening emergency exists, and there is an immediate need for assistance or aid.”
Additionally, the decision to evacuate a person forcibly from his vessel to save his life should, if
possible, be made in consultation with the SMC. The SMC, if time permits, should consult legal
counsel. However, if time is of the essence and the situation is life threatening, then SAR policy
should allow the SAR unit on scene to make the decision to remove a person forcibly from his
vessel to save his life. Policies, procedures, and training must be developed and implemented to
ensure that SAR units, SMCs, legal counsel, and the SAR organization chain of command can
effectively manage this type of scenario.

1201t should also be noted that from a U.S. legal perspective, a person who refuses to abandon his
vessel at the request of the U.S. Coast Guard to save his own life has committed no crime, which
makes the contemplated use of force even more difficult.
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infrequently, national and agency-specific policies and guidelines should be devel-
oped to address this type of incident.
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Abstract

The South China Sea is an area that is subject to numerous competing sovereignty
claims over the many maritime features that exist in the region. None of these
claims appear capable of easy resolution, and a number of the States directly
involved, as well as States that have an interest in the preservation of passage and
overflight rights through and over the South China Sea, have used their military
forces as the means by which they have sought to exert influence in this region.
Fears that the increased presence of military vessels and aircraft might lead to
unintended outbreak of armed conflict have been constantly raised by academic
and political commentators with the contention from some that armed conflict is
an inevitable outcome of this increased military presence. However, this article
undertakes a review of these concerns and reaches the conclusion that the
likelihood of conflict inadvertently occurring is low. In particular, the require-
ment to ensure the continued flow of maritime trade throughout the South China
Sea is likely to drive State behaviour away from any desire for armed conflict as a
means of resolving the various tensions and claims that exist in the region.
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1 Introduction

As ongoing tensions affect relations between States that have an interest' in the
South China Sea,” there may be an aura of inevitability regarding the likelihood of
conflict at sea occurring among naval vessels of some of the States that have made
claims of sovereignty over the maritime features that exist in the region.” However,
tensions in the South China Sea have existed for many decades, and notwithstanding
that incidents have occurred at sea, for the most part these incidents have not resulted
in the outbreak of any significant level of conflict.

A number of reasons can be posited for this situation. One key reason is that
mariners are notoriously cautious about deliberately putting their vessels in
situations where danger of collision or sinking is likely, especially as the potential
consequences arising from a vessel being sunk are obviously grave. Accordingly,
there is a reduced likelihood that ‘accidental’ conflict will arise. Also, the maritime
domain is actually quite well regulated in terms of both hard (black letter) law as well
as a growing number of soft law" instruments (although the latter is not the focus of
this chapter). Another reason is that the maritime domain has some unique
characteristics that mitigate against conflict arising. The consequence is that
measures that have been put in place by States to lessen the potential for conflict
occurring at sea have, in the main, had the desired dampening effect.

By way of a preliminary consideration, one may question why particular attention
should be paid to this topic when serious conflicts at sea are such an infrequent
aspect of the modern age—at least when compared to the use of air power and land
forces as instruments of national power. The answer is really quite simple when the
amount of world trade that travels by sea, and especially through the South China
Sea, is considered. According to the International Maritime Organization, ‘interna-
tional shipping transports about 90% of global trade to peoples and communities all
over the world’.” The immediate and obvious consequence of any disruption in that

'"The main claimant states are China (both the People’s Republic of China and the Republic of
China), Vietnam, the Philippines, Malaysia; Brunei and Indonesia have smaller claims in the region.
21t is noted that the term ‘South China Sea’ is not universally accepted as being the correct name for
the sea areas in South East Asia that are the subject of competing sovereignty claims. Other names
used include: the South Sea, the East Sea, the West Philippine Sea and the South East Asian Sea.
3Sovereignty claims and disputes involve China (and Taiwan), the Philippines, Vietnam, Malaysia,
Brunei and Japan: Council on Foreign Relations (2017).

*Finding a widely accepted definition of ‘soft law’ is problematic. One approach could be to adopt
the definition used in the Australian Law Dictionary 2nd ed (2013) which defines soft law as
‘Norms not satisfying the Positivist Sources Thesis or the criteria for international law in the Statute
of the International Court of Justice Article 38’. Difficulties associated with identifying a definition
of soft law have also been recently identified by Weeks (2014), pp. 181-216 esp. pp. 181-186. In
this contribution the term ‘soft law’ will be used to describe instruments that have been agreed
between States and/or their navies but which do not meet the criteria described in Article 38 (1)(a) of
the Statute of the International Court of Justice.

5See International Maritime Organization (n.d.).
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percentage of trade in terms of the impact on the world’s economy necessitates
periodic analysis of this topic.

As a means of setting the context for the discussion in this chapter, it is interesting
to reflect upon some of the remarks that were made at the 14th Asia Security Summit
(widely known as the Shangri-la Dialogue), in Singapore on 29-31 May 2015. For
example, the United States Secretary of Defense, Dr. Ashton Carter, stated that “The
United States is deeply concerned about the pace and scope of land reclamation in
the South China Sea, the prospect of further militarisation, as well as the potential for
these activities to increase the risk of miscalculation or conflict among claimant
states’.® Australia’s (then) Defence Minister stated that ‘Australia has a legitimate
interest in the maintenance of peace and security in this part of the world (i.e. South
East Asia), including the preservation of respect for international law, unimpeded
trade and freedom of navigation’.” Similar expressions of concern were made by
other high-ranking delegates at the Shangri-la Dialogue.®

These comments reflect a consistent line of thought among politicians and
commentators that some level of threat to the current order of maritime freedoms
and rights in the Asian region does exist and not only in relation to tensions arising in
the South China Sea. Therefore, examination of the measures that have been adopted
to reduce tension at sea (and the potential for conflict) provides a salutary balance to
counter some of the more pessimistic reporting that occurs on the topic.

The focus of the analysis being undertaken in this chapter will be on the South
China Sea through examining a selection of legal issues that might impact upon any
conflict at sea that might arise in that region. To achieve this task, initial comment
will outline the meaning of ‘armed conflict’ and ‘armed attack’ in order to under-
stand threshold issues that have been set by international law and consider their
applicability to hostile conduct at sea. This will be followed by a brief overview of
how naval operations at sea are regulated before examining certain elements of the
1982 UN Convention on the Law of the Sea.’ Next, the key features of the maritime
operating environment will be addressed, and an outline of the impact of those
features on the likelihood of conflict at sea arising will take place.'® Finally,
consideration of the implications for naval operations in the South China Sea will
occur prior to the provision of some concluding remarks.

SCarter (2015).

7Andrews (2015), Speech at 14th TISS Asia Security Summit. Mr. Andrews was replaced as
Australian Minister for Defence in September 2015 by Senator The Hon Marise Payne.
8Tra.nscripts of speeches from the Opening Session and Plenary Sessions of the 2015 Shangri-la
Dialogue can be found at: https://www.iiss.org/en/events/shangri%?20la%?20dialogue/archive/
shangri-la-dialogue-2015-862b; these sentiments were echoed at the 2016 Shangri-la Dialogue
and 2017 Shangri-la Dialogue.

LOSC (1982).

"1t is recognised that vessels from government agencies other than navies are regularly deployed in
maritime regions where tensions are fragile, including the South China Sea, and there is potential for
conflict to arise among and between these vessels. For example, see Kraska and Monti (2015).
Nevertheless, the focus of this contribution is primarily limited to issues which involve naval forces.


https://www.iiss.org/en/events/shangri%20la%20dialogue/archive/shangri-la-dialogue-2015-862b
https://www.iiss.org/en/events/shangri%20la%20dialogue/archive/shangri-la-dialogue-2015-862b
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2 The Meaning of Conflict

It is not the major purpose of this contribution to canvass a complete history of
conflict in order to reach a satisfactory description that can be used to comprehen-
sively cover the range of military activity that might eventuate in the South China
Sea. Instead, a convenient starting point has been chosen, perhaps arbitrarily, by
travelling back 70 years and considering that despite the prohibition contained in the
UN Charter'' on States resorting to the threat or use of force in settling their
international differences, the reality is that since 1945 there have been numerous
occasions throughout the world in which armed conflict has occurred.

At the time of writing, the International Institute of Strategic Studies Armed
Conflict Database reports that there are 42 active conflicts underway throughout the
world'? yet none of these conflicts has any significant maritime dimension. It is also
noted that post-1945 conflicts have not been restricted to any particular geographical
area, and conflicts that have occurred have varied greatly in terms of the
characterisation of the conflict as international armed conflict (IAC) or
non-international armed conflict (NIAC), the length of conflict and the intensity of
the fighting.'* However, by far the vast majority of post-1945 armed conflicts have
involved battles between land forces, with relatively few examples of conflict
occurring in the maritime environment.

But there should be no misapprehension. There is undoubtedly the potential for
conflict to emerge between vessels at sea, and in some post-1945 cases this potential
has been realised with consequent loss of life and destruction of vessels.'* Thus, one
of the questions raised by this contribution is to ask why, even when tensions have
escalated between States since 1945, and even when these tensions have resulted in
armed conflict occurring between land (and air) forces, has there not been, in most
cases, corresponding major battles among naval forces. Prior to 1945, this was
certainly not the case, as the examples of World War II, World War I and the
Russo—Japanese War of 1904—1905 demonstrate.

2.1 ‘Armed Conflict’ and ‘Armed Attack’

It is apparent that not every hostile or heated interaction between vessels will result
in characterisation of the incident as being an ‘armed conflict’ or even comprising an
‘armed attack’ in the sense that the consequence of the interaction would result in the

"TUN Charter (1949), Article 2(4).

1211SS (2015).

13See AP II (1949) Article 1.

'“The most notable instance was, perhaps, the war between Argentina and the United Kingdom over
the Falkland Islands (or Islas Malvinas) in 1982 when vessels from both belligerents were attacked
and sunk. Some other relatively recent armed conflicts (both IAC and NIAC) involving naval
vessels include the Korean War, the Vietnam War, Israel/Egypt, Sri Lanka and Iraq (1990-1991
and 2003).
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immediate applicability of the laws of armed conflict and/or invoke the right of self-
defence (as a matter of law). While the preceding statement points to a requirement
for precision in determining the character or nature of any given incident, even a
cursory examination of judicial decisions and academic literature will disclose that
such precision is lacking once factual circumstances are taken into account.

For example, in the often quoted Tadic decision, the Appeals Chamber of the
International Criminal Tribunal for the Former Yugoslavia used the following
criteria as the basis for determining whether an international armed conflict exists:
‘an armed conflict exists whenever there is a resort to armed force between States’.'
Although this is a seemingly straightforward proposition, the reality when factual
circumstances are taken into account is not so clear as there are interpretative issues
to be addressed in order to determine if the facts support the conclusion that ‘resort to
armed force between States’ has actually occurred. The situation in relation to NIAC
is even more obscure with many instances of States taking considerable effort to
avoid recognition that activities taking place within their territory might reach the
threshold where the law of armed conflict would apply.'®

In trying to determine whether a maritime incident would amount to a ‘resort to
armed force between States’, some guidance can be taken from the Oil Platforms!’
decision in 2003. In that judgment, the International Court of Justice could ‘not
exclude the possibly that the mining of a single military vessel might be sufficient to
bring into play the “inherent right of self-defence™'® (which arises following an
armed attack) with the consequential outcome that an IAC might arise between two
States. However, based on the facts that were relevant in the case that was considered
by the ICJ, the Court was unable to conclude that action taken by the United States
against Iranian oil platforms was justified.'

The issue of use of force in the maritime context was also considered in the
Guyana/Suriname Arbitration.”” Following a ruling by the Arbitral Tribunal that it
possessed jurisdiction to deal with the issue, arguments were raised by Guyana and
Suriname in relation to the nature of the activity that took place at sea on 3 June
2000. In essence, the key point was whether the action of the Suriname officials
amounted to a threat or use of force in contravention of the prohibition in Article 2
(4) of the UN Charter”' or constituted legitimate law enforcement activities.”* After

BICTY (1996), para 70; see also Greenwood (1996).

'Sperhaps the most famous example being the refusal of the British government to ever recognise
that an armed conflict existed in Northern Ireland during the period 1968—-1998. The period is
commonly referred to as ‘The Troubles’.

171CT (2003).
"81bid at para 72.

YThere is a large volume of material which has analysed the Oil Platforms decision, ICJ (2003). See
for example, Garwood-Gowers (2004).

2Guyana and Suriname Award (2007), pp. 1-144.
21UN Charter Article 2(4).
22Guyana and Suriname Award (2007), para 425-447.
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considering the facts and relevant authorities,23 the Tribunal found that while °. ..
force may [legitimately] be used in law enforcement activities provided that such
force is unavoidable, reasonable and necessary’,24 the actions of Suriname did
constitute ‘... a threat of the use of force in contravention of the Convention, the
UN Charter and general international law’.*

Extrapolating the approach taken by the International Court of Justice to the
situation that exists in the South China Sea, there would clearly need to be a high
level of certainty that a conflict between vessels was of sufficient gravity to consti-
tute an ‘armed attack’ and therefore a situation that warranted at least the consider-
ation of a response using force in self-defence, let alone the actual use of force.
Further distinction in this area can be made on the basis that some attacks may be
minor (the infamous ‘mere frontier incident’ described by the International Court of
Justice in the Nicaragua case®®), but this approach also provides challenges in
determining precisely which attacks would fall on the appropriate side of the line.?’

Although the preceding discussion is extremely brief, the main point is that when
considering the characterisation of activities taking place among vessels in the South
China Sea, there are threshold considerations that must be addressed before any
determination of the nature of the activity can occur. In simple terms, not every
hostile action will be one that will automatically result in an armed conflict existing
as a matter of law, nor will every action necessarily invoke a legal right of armed
response in self-defence.

3 Regulation of Activities at Sea

There is a wide body of law regulating the activities of vessels at sea that has
applicability in both times of armed conflict and times of peace. Many aspects of
this law have been codified and agreed among States to deal with issues as diverse as
vessel traffic management/collision avoidance™ and vessel passage regimes in
various maritime Zones,29 while other laws deal with issues like the prevention of
the pollution of the ocean by vessels*® and measures to deal with terrorism threats at

ZIn particular, those cited below in this article at footnote 49.

**Ibid and Guyana and Suriname Award (2007), para 445.

*Ibid.

261CJ (1986).

?"See the discussion of this aspect of the ICJ’s Nicaragua decision in Dinstein (2011), pp. 208-212;
see also Klabbers (2015), in Weller (ed) (2015) pp. 501-502 for analysis of the differing reasoning
provided by the ICTY in the Tadic decision and the ICJ in Nicaragua and Oil Platforms.

2For example, the 1972 Convention on the International Regulations for Preventing Collisions at
Sea (COLREGs).

29For example LOSC (1982) Articles 17-20, Articles 38—39, Articles 52—54, Article 87 and Article
90.

*9The 1973 International Convention for the Prevention of Pollution from Ships had not entered
into force when the 1978 Protocol Relating to the International Convention for the Prevention of
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sea.’! Some, but not all, of the codified laws are also reflective of customary
international law in the maritime domain.>? Additionally, only some, but not all of
the codified laws, are applicable to naval vessels.>

Notwithstanding the mixed applicability of laws to naval vessels, it is entirely
plausible that the increase in regulation of maritime activity that has occurred in
recent years has had a consequential influence on the behaviour of vessels generally
and naval vessels in particular. One result of this influence is that there have been
relatively few instances in the past 50 years where interaction between naval vessels
from States that could be considered as being ‘politically opposed’ has resulted in a
heightened risk of conflict between those vessels. Those instances where conflict has
erupted have invariably been as a result of wider geopolitical and strategic factors
involving the flag States of the vessels concerned and have involved clear and
deliberate action.™

It is true that tensions at sea have, on occasion, risen. There have been instances
where diplomatic relations between states have become very fragile (e.g., the Black
Sea ‘bumping’ incident of 1988,% the ‘cod wars’*® that occurred between Iceland
and the UK in the 1970s, the ‘Whiskey on the rocks’®” incident in 1981 and protests

Pollution from Ships was finalised and so the 1973 Convention was subsumed by the 1978 Protocol
and the two instruments are used together and commonly referred to as MARPOL (73/78). The
International Maritime Organisation website notes that MARPOL (73/78): is the main international
convention covering prevention of pollution of the marine environment by ships from operational or
accidental causes. The MARPOL Convention was adopted on 2 November 1973 at IMO. The
Protocol of 1978 was adopted in response to a spate of tanker accidents in 1976-1977. As the 1973
MARPOL Convention had not yet entered into force, the 1978 MARPOL Protocol absorbed the
parent Convention. The combined instrument entered into force on 2 October 1983. In 1997, a
Protocol was adopted to amend the Convention and a new Annex VI was added which entered into
force on 19 May 2005. MARPOL (73/78) has been updated by amendments through the years.
3ISUA Convention (1988).

32The navigation and passage regimes in the LOSC (1982) are the main examples.

33For example, notwithstanding disagreement which exists regarding the precise scope of applica-
tion, it is clear that as a general proposition the provisions of LOSC (1982) apply to warships: see
LOSC (1982) Articles 29-32 and 95-96; this situation is contrasted with MARPOL (73/78) Article
3(3) which clearly excludes the application of MARPOL (73/78) from warships, naval auxiliaries
and other ships owned/operated by a State and being used on government non-commercial service.
34The most obvious example is the 1982 Falklands/Malvinas conflict which had a heavy involve-
ment of naval forces and witnessed significant loss of vessel and life on both the UK and Argentine
sides.

Bn February 1988 two Soviet warships ‘bumped’ into USS Yorktown and USS Caron after the two
United States Navy vessels entered Soviet territorial waters while claiming to be undertaking
innocent passage: see Kraska and Pedrozo (2013), pp. 255-257 for further details of this incident.
3The ‘cod wars’ were a series of clashes between the UK and Iceland which primarily occurred in
the 1960s and 1970s and included a large number of incidents when vessels from both sides
rammed into each other. Both the Icelandic and UK governments were attempting to preserve/
enforce fishing rights: see Ingimundarson (2003); see also Hart (1976).

37A Soviet ‘Whiskey’ class submarine became stranded on rocks in Swedish internal waters on
28 October 1981 and remained there until 5 November 1981; see Jacobsson (1997), pp. 516-518.
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at French nuclear testing in the Pacific®® during the 1970s), but none of these
instances have resulted in an armed conflict ensuing. In terms of incidents that
have occurred in the South China Sea, there have been numerous occasions upon
which tensions have been heightened during recent decades, and these incidents
have involved many of the claimant States in the region.*

However, and perhaps somewhat paradoxically in terms of the proposition being
advanced in this chapter, in the South China Sea there have been instances where
armed conflict has occurred, but these instances have been limited in scale and scope
and did not extend beyond the immediate environs of each dispute.*’ In this sense,
the relatively small scale of naval confrontation is in contrast to the seemingly
constant state of IAC and NIAC that has been a blight on the world during the
past 70 years.*!

4 The Impact of the 1982 Law of the Sea Convention

A variety of legal instruments have been used by various actors in the international
community to try and reduce the likelihood of armed conflict erupting at sea.
Descriptions of these measures vary as do the nature of the activities undertaken
by naval forces to reduce tensions outside of formal legal processes.

In terms of ‘hard’ international law, the starting point must be the 1982 UN
Convention on the Law of the Sea*’ (LOSC), which contains provisions that
specifically deal with the rights and obligations of States, and their warships, in
the maritime zones that are established (or recognised) under the LOSC. For
example, in the territorial sea, where coastal State sovereignty and jurisdiction is

3Both Australia and New Zealand protested against French nuclear testing in the South Pacific
during the 1970s and both States initiated proceedings (unsuccessfully) against France. See Nuclear
Tests (Australia v. France) (1974), p. 253; Nuclear Tests (New Zealand v. France), Judgment,
(1974), p. 457. In addition, in June 1973 New Zealand sent two frigates to the Muroroa test zone
(see NZ History (2015)) after France had refused to abide by the ICJ’s Interim Protection Order. See
Nuclear Tests (New Zealand v. France), Interim Protection, Order of 22 June (1973), p. 135.
39Examples include: the seizing of USS Pueblo by North Korea in January 1968; numerous and
ongoing challenges to warship passage in the region involving a wide variety of States and in a
range of maritime zones; the interception and mid-air collision between a Chinese PLA-N J-8
aircraft and a United States Navy EP-3 aircraft on 1 April 2001; challenges to a task force of Royal
Australian Navy warships in April 2001; the interception and challenge to USNS Impeccable and
USNS Victorious in 2009; and the incident involving USS Cowpens and PLA-N’s aircraft carrier/
training ship Liaoning in December 2013.

“OThe most noticeable incident occurred in the 1974 ‘Battle of the Paracel Islands’ between China
and the Republic of Vietnam when the PLA-N inflicted heavy losses on the Vietnamese forces;
more than 70 military personnel were killed; see Tri and Collin (2014).

“! As noted above at n12 there are at least 42 conflicts currently underway throughout the world.
LOSC (1982).



A Review of Selected Measures for Reducing Potential Conflict Among Naval. .. 151

strongest, a warship has the same passage rights*® as any other vessel—subject to
certain key restrictions.

In the territorial sea, all vessels are required to refrain from any activity that is
prejudicial to the coastal State’s peace and security.** This seems a straightforward
requirement, but of course there is an element of detail missing. For example, who
decides what activity constitutes ‘prejudicial’? Is this a test that is left solely to the
discretion (and vagaries) of coastal State interpretation? Must there be consistency
among States so that activity that is regarded as ‘prejudicial’ by one coastal State
must necessarily be considered prejudicial by another? Can, in some instances, the
mere presence of a warship in a coastal State’s territorial sea amount to being
‘prejudicial’? The answers to all of these issues are not universally agreed, and
variance that does exist could, potentially, be the cause of tension and eventually
lead to armed conflict arising at sea.

Another restriction in the territorial sea directly affecting naval vessels is that air
capable warships are not, absent coastal State consent, permitted to conduct flying
operations in the territorial sea as LOSC Article 19(2)(e) denotes that ‘... the
launching, landing or taking on board of any aircraft’ is one of the activities that
will be considered prejudicial to the peace, good order or security of the coastal State
if it takes place in the territorial sea. Again, this seems like a fairly straightforward
issue,*’ and for those who wonder about unmanned aerial vehicles, LOSC Article 19
(2)[) seems to have that issue covered too—providing that the UAV can be
characterised as a ‘military device’.

A further restriction is found in LOSC Article 20, which requires that submarines
and other underwater vessels navigate on the surface and show their flag in the
territorial sea. The reason behind this requirement could be described as self-evident
in the sense that one of the obvious tasks that a submarine might be given is to
operate in an area close to another State’s coastline and obtain information regarding
that State in a manner that is not readily detected. Of course, from the coastal State’s
point of view, this covert activity would likely be regarded as extremely prejudicial
to the security interests of the coastal State.

Perhaps the most famous (or infamous) example of a foreign submarine being
detected in close proximity to the coastline of another State occurred on 28 October
1981, admittedly before the 1982 LOSC had been concluded, when a Soviet
submarine struck a ‘rocky islet in Gasefjarden’ in a military protection zone within
Swedish internal waters.*® The submarine remained stuck until 5 November 1981
before being towed into international waters by Swedish vessels whereupon it was
greeted by a waiting flotilla of Soviet naval vessels that had been deployed in the
area in order to assist the submarine after it had run aground. Interestingly, despite

LOSC (1982) Articles 17 and 18.
HLOSC (1982) Article 19(1).

“The vexed question of sovereignty, especially in the South China Sea, is certainly not
straightforward.

4®Jacobsson (1997), above n37 p. 516.
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tensions being very high between the Soviet Union and Sweden as a result of the
submarine’s presence, there were no shots fired at the Soviet submarine or the Soviet
warships that moved to the immediate environs (but outside of the Swedish territorial
sea).”” The presence of unidentified underwater contacts in Swedish waters is not
only a matter of Cold War history, as evidenced by an incident that Sweden dealt
with in October 2014 when responding to evidence of unauthorised submarine
activity in its waters.*®

The preceding discussion has shown that even with the hard law areas of LOSC,
there remain plenty of uncertainties and ambiguities that rely on other mechanisms
for interpretation and fidelity. For example, LOSC Article 25 permits a coastal State
to ‘... take the necessary steps in its territorial sea to prevent passage which is not
innocent’, but there is no further elaboration contained in LOSC to determine what
action might legitimately constitute ‘necessary steps’. Instead, the law looks to State
practice, and in particular a number of seminal cases/incidents*’ that have occurred
in the maritime domain, in order to determine whether the steps taken by a coastal
State in furtherance of its sovereign rights have exceeded those that can be consid-
ered ‘necessary’. Unsurprisingly, during peacetime operations, these cases/incidents
have heavily criticised any use of force that results in serious injury or death to
persons as a result of using levels of force that are considered excessive. These cases/
incidents serve as a clear indicator that restraint among, and between, naval forces
should be the initial focus that underpins maritime interaction at sea. It is this
understanding, which arises from both legal requirements” and maritime custom,
that limits the potential for armed conflict to occur.

While differing State interpretation of a number of LOSC articles might be
thought to provide some impetus for real conflict to arise at sea, the reality is that
States are reportedly bellicose but direct action is not likely to follow. A further
example illustrates this point as it was reported in 2015 that Indonesia was consider-
ing invoking the provisions of Article 52(2) of the Law of the Sea Convention®" to
suspend temporarily the right of innocent passage in its archipelagic waters. This
reported action was supposedly aimed primarily at Australia as a response to some of
the measures that have been taken by Australia in dealing with a variety of maritime
border security threats in its northern approaches.”® However, the report was not

*Ibid.

“8pollard and Scrutton (2014).

““The I'm Alone (1929), 3 UNRIAA p. 1609, the Red Crusader (1961) and the MV Saiga
No. 2 (1999).

30See for example LOSC (1982) Article 94 which imposes duties upon the flag state in relation to
vessels that fly its flag; these duties include measures that are necessary for ensuring safety at sea.
SILOSC (1982).

32[HS Maritime Fairplay, 25 June 2015, p. 9. LOSC (1982) Article 52(2) stipulates that “The
archipelagic State may, without discrimination in form or in fact among foreign ships, suspend
temporarily in specified areas of its archipelagic waters the innocent passage of foreign ships if such
suspension is essential for the protection of its security’. Accordingly, if such action was taken by
Indonesia and it purported to apply only to Australian vessels, or vessels on passage to/from
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followed by any attempt to realise the purported threat, and it therefore represents
another speculative dip in the ocean of uncertainty regarding maritime activity that
has been growing in scale and frequency during recent years.

As noted earlier, a similar approach has been adopted in the LOSC too, in relation
to the rights and duties of vessels and coastal States in the territorial sea.>® However,
the use of subjective measures does raise potential issues regarding consistency of
approach between and among maritime user States and coastal States, which, if not
adequately understood, could be a factor in causing tensions to rise at sea.

5 The Maritime Environment

Perhaps, then, there is another dimension that is relevant in this area? The uniqueness
of the maritime environment, and commonalities among those who work and serve
at sea, could provide part of the explanation for the present relatively low level of
conflict that exists at sea and also provide an explanation why the potential for
conflict at sea is currently assessed as being relatively low. Stretching the concept a
little further, a look at some of the characteristics that mould activities that occur in
and around the maritime domain can prove illuminating.

The very nature of the maritime environment, especially in the relatively confined
spaces of the South China Sea, when compared with terrestrial regions, is clearly a
distinguishing feature. The existence of a wide range of maritime features, which
may encompass disputed claims of sovereignty (as is the case in the South China
Sea), as well as qualifications that arise over the type of sovereignty that is exercised,
is indeed unique. For example, although the sovereignty of a coastal state exists over
the territorial sea,”® it is qualified in the sense that the right of innocent passage exists
contemporaneously for ‘ships of all States’.>> This situation simply does not exist in
relation to land territory where the sovereignty exercised by a State is absolute.
Accordingly, the maritime environment has an inherent uniqueness that arises
because of the geographical characteristics that are part of its uniqueness and that
are also clearly distinguishable from activity that takes place on land.

Australia, legitimate questions could be raised regarding the validity of a suspension which is
applied in this manner. It is also noted that archipelagic sea lanes passage (including overflight) is
non-suspendable: see LOSC (1982) Article 54 which applies LOSC Atticle 44 mutatis mutandis to
archipelagic sea lanes passage.

33For example, see LOSC (1982) Article 19(2) in relation to those activities of a foreign ship in the
territorial sea which are considered to be prejudicial and Article 25 which specifies that a coastal
State may take the ‘necessary steps’ in its territorial sea to prevent passage which is not innocent.
S4LOSC (1982) Article 2.

551bid, Article 17.
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Next, consideration of the impact arising from the professional (or perhaps
epistemic)’® community of maritime professionals (and naval officers as a subset
of that community) is a factor that warrants some attention. The maritime environ-
ment is one in which those who serve at sea develop an element of comraderie,
understanding and appreciation for the role(s) undertaken by others who serve in that
same environ. This concept is one that is steeped in maritime history rather than
being the subject of any detailed academic consideration, but nevertheless it contains
areal and meaningful element in terms of creating a universal common bond among
seafarers. It has been suggested that this bond arises from °... their professional
pride and their wider view of the world which their land based colleagues often do
not understand’,”>” which certainly may be a significant factor in determining the
effect and influence of the maritime environment on the conduct and practice of
mariners. It is assessed that the concept is not an isolated or vague notion either, as is
evidenced from reports that were published after some recent interaction between
United States Navy and PLA-N vessels in the South China Sea.’® The issue was also
illustrated in the fictional scenario portrayed in the movie The Hunt For Red
October,”® where a key part of the plot lay in the ability of Soviet and American
naval officers to know intuitively what each of them was likely to do as the
submarine chase unfolded.

The final issue that will be briefly considered in this context is the preponderance
of ‘maritime confidence building measures’ (MCBMs)® that exist (especially when
compared with the terrestrial arena) and the role that MCBMs are purported to play
in shaping the maritime environment. MCBMs may be aimed solely at commercial
activities or solely at naval or military activities or in some cases could contain
elements of both. MCBMs serve two primary purposes: ‘... helping to build
maritime regimes that provide good order at sea ... and . .. they serve as “building
blocks” for habits of cooperation and dialogue that reduce tensions and promote
peace and stability’.®’ MCBMs can include measures such as arrangements for port
visits by naval forces, agreements to hold naval exercises, procedures for the conduct

3An ‘epistemic’ community is one in which there is shared knowledge based on a set of
commonalities among the community. In the case of mariners there is commonality in language
(jargon), training in basic concepts of seamanship and navigation as well as more specific
commonalities which exist among naval experts in terms of warfare and tactical operations. See
the discussion in Davis Cross (2014).

57See Shashikumar (1996), p. 101.

33In the report Philippines, Japan, US hold talks to enhance defense cooperation (Laude 2016) the
Commanding Officer of the USS Chung-Hoon commented that interaction with the PLA-N
disclosed a navy that ‘... prides itself with professional communications and interactions’.

S9A film released in 1990 in which the captain of a Soviet submarine defects, with his submarine, to
the USA.

%0The existence of MCBMs has been the subject of considerable academic comment, and effort on
the part of those governments which have adopted MCBMs, for many years. The utility of MCBMs
has periodically been questioned: see generally Bateman and McCaffrie (1995) in Cox (ed) (1995),
pp- 83-96.

S'Ibid pp. 9-10.



A Review of Selected Measures for Reducing Potential Conflict Among Naval. .. 155

of passage exercises between ships when encountering each other (either planned or
on an ‘ad-hoc’ basis) and meetings between senior naval officials where they get to
know each other personally and understand the operational environment in which
their navies operate.®” MCBMs can also include activities that take place in the
shadows of commercial Defence exhibitions whereby naval personnel interact and
exchange views as part of their attendance at such exhibitions.®?

One other MCBM that has been used in a different region is the NATO/UE/CMF
Shared Awareness and De-confliction (SHADE) meetings among navies operating
in the East African region and the Middle East Area of Operations. The 37th SHADE
meeting in December 2015 was attended by 80 representatives from 30 States,** and
this meeting provides a unique opportunity for all interested parties to assemble
together in an environment where potential conflict issues can be discussed openly
and frankly.

The continued reliance on, the development of, and the use of MCBMs are an
indication that States see utility and value in their ongoing existence. At the very
least, the existence of a wide range of MCBMs provides a non-confrontational
mechanism whereby relationships can be fostered, concepts discussed and
perspectives understood. In this manner, MCBMs have an ongoing utility in the
maritime environment, and accordingly they play a supporting role in the reduction
of tension at sea.

6 Implications for Naval Operations in the South China Sea

Instances of naval confrontation in the South China Sea are not new, but as noted
earlier in this chapter there have been relatively few occurrences in recent times.®
Nevertheless, the impact of naval conflict in the region on the development of
international law, and in particular the law of naval warfare, has been noteworthy.
Indeed, the means and methods of warfare employed during the Russo—Japanese
War in 1904-1905 was one of the factors that influenced the inclusion of naval
warfare issues in the Hague Peace Conference of 1907.% Significantly, although the
Conventions that emerged from the 1907 Conference are more than 100 years old,
they still represent the most comprehensive suite of ‘black letter’ laws of naval
warfare and would therefore have direct applicability in the event that a conflict at
sea did occur.

When considering the potential impact of naval confrontation in the South China
Sea, there are two aspects of the laws of armed conflict that arise: the jus ad bellum®’

$2ASPI (2013), pp. 10-11.

63See for example Minnick (2015).

%*Combined Maritime Forces (2015).

65See White (2015).

56See Letts and McLaughlin (2016), pp. 269-271; see also Haines (2014), pp. 418-420.
7 Jus ad Bellum refers to the legality of a war.
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and the jus in bello.®® Each of these components of the law of armed conflict has
different characteristics as the former is concerned with the legality of a state
resorting to the use of armed force while the latter is concerned with the legality of
how that armed force is used once a conflict is underway.

The applicable legal framework for the jus ad bellum is now influenced by the
prohibitions placed upon the use of force by States that is contained in the UN
Charter,®’ especially Articles 2(4) and 2(7), as moderated by the recognition that
States retain the right to use force when exercising their right of self-defence—
enshrined in Article 51 of the Charter. Although there have been instances in the
South China Sea of aggressive behaviour by States, recent rhetoric from States
involved (or interested) in the region is that they wish to see disputes settled without
the use of force. For example, then Australian Defence Minister Andrews stated that
‘Australia has made clear its opposition to any coercive or unilateral actions to
change the status quo in the South and East China Sea’.””

This assessment should, however, be tempered with acknowledgement that there
have been clashes and aggressive action in the region. The sinking of the Republic of
Korea vessel Chenoan in March 2010, with the loss of the vessel and the lives of
46 Republic of Korea sailors, is a salient reminder that the threat of aggressive action
in the region is very real.”" Similarly, China’s positioning of an oil platform in waters
in the vicinity of Vietnam in April/May 2014, and again in January 2016, provides a
notable recent example of provocative action that could have resulted in conflict
arising.””

In terms of the jus in bello, the actions of States in the South China Sea over the
past few years seem to include tactics that are deliberately designed to keep incidents
below the threshold at which it could be considered that an armed conflict exists. The
use of fishing vessels, coast guard vessels and other craft that do not have the
capability to participate fully in armed conflict at sea could be viewed as evidence
of States wishing to use methods and means of harassing or disrupting that do not fall
within the ambit of the jus in bello.”> Nevertheless, tactics adopted from naval
warfare, such as Anti-Access Area Denial (A2AD), are becoming an increasing
feature of the operations in the area, and threats against vessels (and aircraft) have

8 Jus in Bello refers to the laws governing the conduct of hostilities once an armed conflict has
commenced. See Dinstein (2011), pp. 5-19 for a detailed discussion of the complexities and
considerations which arise when dealing with the interplay between the two concepts.

%UN Charter (1949) Article 2(4).

70 Andrews (2015) Speech at 14th IISS Asia Security Summit.

"'"The Chenoan was subsequently salvaged and the cause of the sinking was investigated by a Joint
Civilian-Military Investigation Group led by the Republic of Korea, with participants from five
other nations. The Group concluded that the Democratic People’s Republic of Korea had been
responsible for the sinking, but this finding was denied by the DPRK. See UNSC Presidential
Statement S/PRST/2010/13.

72See Hunt (2016).
73See for example, Kraska and Monti (2015), pp. 450-467.
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occurred.”* However, progress has also occurred, as is evidenced by the adoption of
maritime confidence building measures such as the involvement of the Chinese
Navy (PLA-N) in Exercises RIMPAC 2014 and RIMPAC 2016.7

Accordingly, the potential for hostile confrontation to occur in the South China
Sea is blurred by the somewhat confusing and inconsistent behaviour of States in the
region. The interests of States are difficult to reconcile, and there are significant
numbers of naval and other maritime assets, from a large number of States, in the
region. The legal framework to deal with incidents, from both jus ad bellum and jus
in bello perspectives, already exists, although it is hoped that circumstances will not
deteriorate to the level where these laws become directly relevant.

7 Conclusion

The analysis undertaken in this short contribution does not purport to be either
comprehensive or conclusive. In many ways, this chapter represents the start of a
journey that might never end as the underlying structural issues that directly affect
the likelihood of conflict at sea occurring in the South China Sea are unresolved and
likely to remain so for the foreseeable future. Accordingly, a series of conundrums
and contradictions might be the only plausible outcome.

Nevertheless, the opening premise of this chapter—that despite the existence of
tensions among States in the region, likelihood of conflict at sea occurring is actually
quite low—remains valid. There will inevitably be continued inflammatory rhetoric
emanating on the issue of how to avoid conflict in the South China Sea, with the
character of this discourse depending on the differing perspectives of those who are
commenting. For example, reports from international relations practitioners and
theorists are likely to reflect their assessment of the geopolitics at play. Legal
commentators, especially those who are legal positivists, are likely to focus on
perceived divergences from the key legal principles that exist in the LOSC and
question any lack of adherence to those principles. Finally, serving (and perhaps
former) members of naval forces are likely to be influenced by a mix of the two, but
with an ongoing dialogue concentrated on getting a practical outcome in any given
circumstance.

In any case, it is considered that the practicalities and necessity of maritime trade
through the region will limit the scope for conflict at sea to occur as it is undoubtedly
in the national interest of all states that are involved in the South China Sea to
preserve the ability for unhindered freedom of navigation to remain in place.

74See Townshend and Medcalf (2016) p-7.

7SHowever, note there were calls to exclude China from RIMPAC 2016 but these calls were not
heeded; see Kan (2016); but contrast with Secretary of Defense Carter’s statement that China is still
invited to RIMPAC 2016: Eckstein (2016).
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Abstract
When regulating private maritime security companies arose as a pressing issue in
2012, a number of key actors made a conceptual choice that turned out to be a
mistake. The discussion centered on whether private maritime security companies
(PMSCs) were primarily a subset of the security industry or the maritime industry.
At the time, PMSCs’ principal activity was to provide armed guards on ships
transiting the High Risk Area off Somalia. Since they were then considered
necessary supernumeraries to the crews of commercial vessels, representatives of
the shipowners won the argument that PMSCs should be treated as part of the
broader maritime industry. The main regulatory initiatives, therefore, were divorced
from existing private security accountability initiatives and were developed in such
a way as to suit the needs of commercial vessels in transit. This approach, however,
has proved shortsighted. Even after the first successful attacks in 5 years, armed
transits off Somalia are a fraction of what they used to be in terms of both frequency
and financial value. But the PMSCs that have survived this bust period have sought
and found work performing other services in the maritime space. Unfortunately,
however, those activities are generally not covered by the regulatory initiatives that
were produced under the erroneous notion that private maritime security companies
are more maritime service providers than security service providers. The conse-
quence, therefore, is that the private maritime security industry, as it currently
operates, is largely unregulated.

To understand the nature of this accountability gap, it is necessary to review
(1) the private security regulatory initiatives that were rejected when addressing
PMSCs, (2) what has been done to regulate PMSCs specifically, and (3) what
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PMSCs are now doing. Only then can this analysis really delve into why current
measures do not adequately cover the private maritime security industry.

1 Introduction

Private security companies have a troubled history of high-profile incidents, fre-
quently involving civilian casualties and other human rights violations. While some
of the concerns that accompany the private security industry on land seemed
inapplicable to the private maritime security industry’s provision of armed guards
on ships transiting the High Risk Area off Somalia, some of the newer activities in
which PMSCs are now involved raise a broad spectrum of legal, policy and human-
rights-related issues. When discussing private security, the name Blackwater is
frequently invoked as a reminder of what an unregulated industry looks like." In
the most infamous incident, guards from that American firm, while protecting a US
State Department convoy, opened fire in Nisor Square, Iraq, killing 17 civilians in
September 2007.% Not until April 2015, however, were the guards from that incident
convicted and sentenced for their criminal conduct in a US court.> Consequently,
that case has been held up for the last decade as the icon of unaccountability in the
private security sector. No direct corollary exists with regard to the private maritime
security sector, however.

Ironically, the nearest maritime parallel, initially called the “maritime Nisor
Square,” did not even involve private security guards.* An Italian vessel protection
detail—made up of serving Italian Navy personnel on active duty—became
embroiled in an international incident for allegedly killing Indian fisherman within
Indian waters.’ Nearly all the facts of the case remain in dispute, and relations
between the states remain strained in the ongoing effort to resolve the matter, but
it is not a PMSC case.® Another Indian case, in which the M/V Seaman Guard Ohio
was arrested, along with her crew, on its way into Indian waters for having allegedly
been a floating armory, also misses the mark.” The ten members of the crew and 25
guards who were aboard spent four years in a hotly contested legal battle in India and
were only acquitted in November of 2017.® And while this is a PMSC case relevant
to the present analysis, the guards did not fire their weapons and are not alleged to
have killed anyone or violated anyone’s human rights, making it quite different from
a Nisor Square analogy.
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*Apuzzo (2014b).

“Wiese Bockmann and Katz (2012).
SBBC News (2012).

SMitra (2016).
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In the absence of public concern and scrutiny, therefore, little attention has been
paid to the adequacy of regulatory initiatives for private maritime security
companies. Furthermore, extensive fanfare has accompanied the PMSC-related
instruments that do exist, creating the impression that the question of accountability
has been effectively resolved.” This analysis, however, finds that existing measures
are inadequate. Not only does that inadequacy leave the industry and its clients
exposed to potential liability; it also creates concern that potential victims of
improper activity would not have any recourse. Furthermore, a maritime incident
truly akin to Nisor Square would potentially damage the credibility of all regulatory
initiatives pertaining to private security—maritime and land alike. While the
architects of the current system felt that PMSCs were more “maritime” than “secu-
rity” in their character, it is unlikely that the general public would agree. Therefore,
the claim that the private maritime security industry is regulated would, if exposed to
be inaccurate in a high-profile case, call into question all the efforts to regulate
private security writ large. This article concludes, therefore, that steps must be taken
to fill this accountability gap.

2 The Private Security Regulatory Initiatives That Were
Rejected

2.1 The Montreux Document

A decade ago, the letters “PMSC” had nothing to do with maritime security. They
formed an acronym for “private military and security company”—a term used to
describe the corporate entities that were offering armed services for hire in Iraq and
Afghanistan.'® While initially met with a degree of uncertainty, private military and
security companies were being viewed with concern and trepidation, given the
perception of a legal vacuum surrounding them.'' That year, the International
Committee for the Red Cross (ICRC) teamed up with the International Law Division
of the Swiss Foreign Ministry to initiate a process to identify existing international
laws that constrained the behavior of these companies and the states that interacted
with them.'? They formed a group of 18 states'® that worked to develop a document
that would both restate those international legal obligations and articulate a series of
“good practices” to guide future interaction between states and the industry.'*

°Seatrade Maritime News (2013).
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For 2 years, those states, together with the ICRC, held a series of expert discussions
and industry engagements to develop a collective position on private military and
security companies.

On September 17, 2008, 17 of the states—Russia dropped out the day before—
signed the Montreux Document on Pertinent International Legal Obligations and
Good Practices for States Related to Operations of Private Military and Security
Companies during Armed Conflict.'® The Document “recalls existing legal
obligations of States and PMSCs and their personnel. .. and provides States with
good practices to promote compliance with international humanitarian law and
human rights law during armed conflict.”'” Despite this focus on armed conflict
settings, however, the Document specifically notes that its principles are applicable
to all settings in which private military and security companies operate.'® Having
said that, there is no mention of maritime security in the Document, and armed
transits on commercial vessels were not part of the discussion at that time.

2.2 The International Code of Conduct

Following adoption of the Montreux Document, which now has 54 states and three
international organizations “participating” as signatories,'” the Human Rights divi-
sion of the Swiss Foreign Ministry, this time without the partnership of the ICRC,
launched a second initiative in 2009 to develop a code of conduct for the private
military and security companies themselves.”’ The United States and United King-
dom, together with the industry, and a select group of civil society organizations,
academic institutions, and independent experts collaborated with the Swiss Govern-
ment on developing what was ultimately named the International Code of Conduct
for Private Security Service Providers (ICoC).?" Unlike the Montreux Document, the
ICoC does not use the term PMSC and is not limited in its application to armed
conflict settings.

The ICoC, which references the “Respect, Protect, Remedy” framework that was
later set forth in the United Nations Guiding Principles on Business and Human
Rights,?? establishes a set of principles to which all signatories agree to adhere. In
essence, the ICoC says that the private security providers that sign it will abide, at all
times, by international human rights standards, as well as applicable laws and the
industry-specific guidance set forth in both the Montreux Document and the Code of
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Conduct itself. From an international legal standpoint, this is a significant commit-
ment. In other words, even in the absence of legal obligations regarding human
rights, the companies will voluntarily hold themselves responsible to abide by the
principles articulated in international human rights law. Technically, that body of
law only applies to states. States, in turn must develop national legislation to hold
individuals accountable to the international principles. Thus, the ICoC ensures that
private security providers will abide by all international human rights law principles,
even when operating in inadequate or nonexistent national legal jurisdictions.

The ICoC was developed by a multistakeholder process.** In the final months of
the negotiations, the issue of maritime security was raised. As the author pointed out
at the time, the applicable legal regimes and the relevant stakeholders for maritime
security had not adequately been incorporated into the process to extend the Code, as
it was drafted, to private maritime security operations. While the then nascent
maritime security industry did have some representation in the discussions, the
ICoC, on its terms, does not apply to maritime security. Paragraph 13 of the Code
states that it is “applicable to the actions of Signatory Companies while performing
Security Services in Complex Environments.”** Complex environments are defined
as “any areas experiencing or recovering from unrest or instability, whether due to
natural disasters or armed conflicts, where the rule of law has been substantially
undermined, and in which the capacity of the state authority to handle the situation is
diminished or non-existent.”>> While an argument could be made that this definition
could include both territorial waters and flag state responsibilities on the high seas, it
is unmistakably written with a land-based mindset.”® More on point, however,
paragraph 7 explicitly clarifies that once auditable, measurable standards are drafted
on the basis of the Code and once external, independent governance and oversight
mechanisms are established, the stakeholders agree “thereafter to consider the
development of additional principles and standards for related services, such as
training of external forces, the provision of maritime security services and the
participation in operations related to detainees and other protected persons.”>’ No
such “additional principles” have yet been developed. In other words, the ICoC does
not currently apply to maritime security on its face.

At the time the Code was completed and signed on November 9, 2010, there was
considerable discussion of needing to develop a “maritime annex” as soon as
possible in order to extend its principles to operations on the water. Based on
those discussions, the now defunct Security Association for the Maritime Industry
(SAMI) encouraged its prospective members to sign the Code as a display of
commitment to regulatory initiatives. As a result, several hundred private maritime
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security providers signed the ICoC, swelling the number of signatories in favor of
those that provided maritime services. Unfortunately, however, the slow pace of
progress on developing governance and oversight mechanisms meant that, even at
the time of writing this present analysis, more than 7 years later, no maritime annex
yet exists. Conceptually, however, the Respect, Protect, Remedy framework and the
commitment to abide by international human rights law principles, regardless of any
legal requirement to do so, are equally applicable in maritime operations as they are
on land. Therefore, in practice, many have decided to consider the spirit of the ICoC
applicable to maritime security, even if the terms of it are not.”®

23 The ICoC Association

An entire volume could be produced on the machinations that led to the eventual
establishment of the International Code of Conduct Association (ICoCA),*” along
with its first 4 years of operation. The Code set ambitious timelines and a rigid
procedure for how a select portion of stakeholders should proceed to develop what
became the ICOCA. The ICoC was signed by an initial 58 companies on November
9, 2010, and the ICoCA was due to be operational by November 2011. Unfortu-
nately, however, it was not stood up until September 19, 2013. Since the focus of the
present analysis is on maritime security, there is not much to be said about the
ICoCA, except that in February 2016, it recognized the ISO 28007-1 (2015)
Standard, which will be discussed below as part of its certification process.™
Effectively, this means that companies certified to the ISO Standard may now also
seek “certification” within the ICoCA.

24 ANSI/ASIS PSC.4 Standard

In October 2010, after the ICoC was finished, but not yet formally signed, ASIS
International, one of the top security-related standards drafting organizations, as well
as the world’s largest security-related trade association, initiated the development of
a formal American National Standard based on the Code of Conduct. This initiative,
while funded by the US Department of Defense, was insulated from US control and
involved representatives from 26 countries—far more than the ICoC negotiations
themselves—and spread across those who are providers of security, those who are
customers of security, and those who take a general interest in it.

The logic of developing an American National Standards Institute (ANSI) Stan-
dard was that it would be the most credible and fastest way, following the rigorous
international procedures that govern business standards, to produce an international

Z8Ralby (2011).
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standard with the International Organization on Standardizatio