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bogomggmmb 396mbdgdmmdsl, dob Bgdwga Mo Labgmdbogmad
©ddmm30gdmmds dmndmgs, sMdgMmn  gabbbgaggdmmn Fobssmbob
bm@ds 3993589, MmImomsi dmbos 3mb3Mg@mmo LadsMmmmgdMngo
MEOm0gMnmdgdol dgbsdsdobo ImBgbEnggds. o3 dbMog, ghom-gHmo
asdmbambgzns Lodmgomodm 3mwgdbolb Bgddbs,! MmBgmds swodos-
bob gmggmomonmo gbmgmgdol Bgbo Ladsommgdmngs dmabgbmn-
8d. Ladmgomadm 3megdbo asbos 39MdmbadsMmmmgdMagn MG m0gm-
omdgdal dmegatn ImIBgbEMnggdgmo  ©@m3ndgb@o. mazal dbMog,
396dm  Ladsmmamo  on@mobdMmgbionl gfo-ghomn  360336gmm-
3069b0 @aMans, Mmdgmoi Mdwgbndg LadsMmmmgdMmng aMal ogM-
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bLodoMmomgdmngn nbbGoGm@gdobash asbdabbzagzgdgma 60869dn, EIm-
dgmoms bsBombgi 93 LGdGd3o 0gbgds Lomdamo.

m306039mgbo, bLanbGgMgbms  asbolbodmzmmb  Lodmgomagdm  3m-
©3dbolb Emmo 9Fqemmeo FOMIol 3Mmogdbosb dodsMmmgdom. 83 be-
doMmmgdmMngn MEmogmonmdgdol s@bgdmdabal gsdmoygbgds odwog-
60dg Labob Logmom 3M0bEndn, mdgmDg dmdsgzomBo  gbad-
mgdgmons  dMmdomo  MEo0gmomdgdol  ©sdyemagds.  oxmbnBbmmo
890dmgde gobndom@mb, Mmamemi 93 Mo LadsMmomgdmngo nbb@o-
&mGob odsbsbosmgdgmo b6nBosbo.

3oMamgmol gogmgdobsl Jgmdmgdgmos Bemdomo ©s Ladmgome-
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Y omd@mmsbga (obe), ogom dsGmbodgamalb badstromemal 0bbGoGun@ob 396dm
Ladamanl dodsMmmnmgdalb bgmddmgsbgemo.

' Lodofomggmmb Lodmdomadm 3me dbobqagd%nb mamdady ab., FobGmFos ., bo-
dmdaemagm badommeol dmaswo 60%0@0, odamobo, 2011, 19-23.

2 ob.,, Bemodg 3., FGmIob mogzobuygmgdol osMbo LoJoBmggemmb bagmblGodumgom
Labodommmmb 3Med@n3zadn, 3Omdol Ladommamn, bGsGnasms 3@gdama I, 2011, 6.
8 0bmMns ., gnd@odzomo 3, gmA3gmos 3, budus a., bojoMmoggmml 3mbbo-
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30b 3390 b 83ms, MmImgdo, 930M39mglb ymamobs, domn gFo-
dobgomabigsb  asdngsbol dmegzamn Ladmomgdes. moommgne  Lodem-
nmgdFng MO0 gMomdsl dbmma@mEow gobbbiszgdmma  badam-
onmgdmngn dmbgbfMnggds goshbos.

9P m-gfmn y4zgmadg 36083b69emmazabo Lagonmbn, Mmdgmbai Bgoe-
900balb mbos gogbgal badbo, gobmogom - LabgemBg3@mmadm megn-
byggemgds, GmImol Imddgogdol oFMgemai 3gMdmbadsmmmgdMngo
MEm0gMonmdgdosh  dMmdnm MEMmngmomdgddg 33 ogde.
LonbGggbme, o9 Lo gomnb BEzsmn ©d s ©mMbydbgs Mmoo

MEm0gMnmdgddo Bgbmmomgmn LobgmdgzMmmgdm mozobmgmgde.

1. bodmgamogm 3megdbob Gmemo M3l 3megdbmsb dodstiomg-
6030

bodmgomadm 3megdboo aobgMmamn moommgnmo LsdsMmmmgdMngn
MEOm0gMnmds JoMms 6900%90 ©adM30@dNmn @S ngn MEO®0gh-
omdol mEngg dmbsbomol 0bGgmgbol asmgzgamabbobgdsl gumemabb-
dmdl. dMmdnlb badomommol «n3omggmglb sdmsababsig LEmMgo dobo
dmboboemg dbamggdol - ©odbaddgdmobs s @obaddgdnmal nbdg-
Mgbms dogmablbols dgbambnbgds 605}30’)0@&)6[).4

demdoobadeMmmmgdMngn  MEOmogMomdob gho-ghomo  dbgagbgds
bLadmgomadm  badommammab bgmBg3mammgdal aogm@mdgds ©d om-
603bmmo  bgmBg3Mnmgdal  Lbogmdzgmdg dbamgms Bomdmdmdama
30 gdmmgdss.  dogamamnbmgal, dmdbabayegdal  bgmdgzmmagda:
dobo ©ogdolal dmbabamg dbamggdl asshbnsm aofMzzgmmo  goer-
©q0mmgdsbn, MmdgmoaE, oogolb dbGog, e bsBomow Bgndmgds
ongmb: o) dofMomso 39mEgdymgdgdo o &) bbgs gommgdamagdyg-
30.° 30639 Jomasbl asbgzmmgbgds dbomnl gomgdmmgds, Bgdn-
90 mo Ladndom dnMbsmmo FgabMnemmb, bmemm dgmemg damasbn
Bomdmowagbl 3omogdammgdal, o3 Fgmabbdgdoom dmabonbmb Lbgobo
MRgdqgdal, Jmbgdngn Loggmalbs o Lbgs Labolb 0b@gmgbgdal 3o-
G030b399s.° sbgmo Bgadmgds oymb, Bsasmomow, 30Mab Js@ogal,
Qnﬁbaénbog ©o bogdnsbm 5)33‘3@)0600[)9 Qo63o.m abgzge BMmdnomo
by 3936 mmgdol ommb, MmEgbsg, ghoo dbGos, doMb 39mogda-

4 3396@0m0sbo 6., LobodsPomm 3Mod@nge BEMInm woggdby, BGmIol Lodstomsmo,
LEoGnoms 3Mmgdama I, 2011, 67.
2 38900., Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Miinchen, 2005, 433-434.

ob., 0dsq, 434.
7 ab., bg gﬁ)m;}g@mb MBgbsgbn bobadoFmmmmb 2011 Bemolb 14 6mgddmol Neslb-1203-
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éoamboég,nb ma30bmgemgdo.

ob., Lojomggmml «qbgbagbo babsdomemmb 2011 Bemolb 14 nsbobol Nesl-280-
264-2011  gobRabgds, Lowmsi Lomdamons boddnsbn Mgdn@ognol Tgmobgzedy 3omab
aodmbabamgdal gadmygbgdals Laboo.

10 Kropholler V. J., BGB, Studienkommentar, 8. Auflage, Miinchen, 2005, 434.
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9P m-gfon q3603369mm3zabgl Lazombl Soﬁ)amogagﬂ)”.

bogoMmggmmb badmdomadm 3mwgdbob (B98amddn ,LL3“) dJndom-
mqds  bojemmggmmlb 6Omdolb  3mogjboeb (393amd3Bo  ,b33“) go-
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©d> 0ao dobn <€36nd3bgemmgabgbo 3@3836@)00.12 d9bodadnbo  sMals
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Logzndager g, ©o8bogdgdgeb ggegds odsb  @obogdgdpel body-
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a3y mMadmago  dbgosbgdobs, mogobomege  badmgomsdm s
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bogds, Omdomo bgmBg3mmmgdobsl, bgdal bogmalb bLagwndizgmdg
domamdal Lagnmbolb gobbadmgms sngomgdmon NInomme  do-
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8358033 ©@d 0gn dOmdomn bgmBgzMnmgdol gfom-geio sMbgdoom
30 mdab 60@8(*)0@636[).15 bLodmgomadm LadsMmmmgdMogo MM mogm-
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Ladomggemmb  mbgbogbo Labadsmmemb 2008 Bmolb 1 agemobol  Nesb- 454 668-08
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%MQUdbnb 36mg9d@n o 3mbBabgb@mEa 936Im3nl 3946930l dEIMBals LodsFmmal
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™ n 6, Net, 2003, 14.
88 ngoda ©., Jaﬁdm bodaMmmolb qdmagsgbo bob@gdnmn (3698980, ®mdamonbo,
20
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moomo, dmdbobygdol bgmBgz@mmagds, MmdgmBoi  90bndbgdy,
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16 ©abggbgdal ©mggdda Fndomdal bognmbmab ©szsgdomgdom abamgm agmdsbonb

Logrom  LabedGommgdal  3Mod@ngs. 8sy., Landesarbeitsgericht Koln Beschluss vom
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b. gm&3g6sdy, bodegoamogm gmmadfbob goaiggma obbgodadgso IS

0333360 ©dmgds Bgodmgds, sbgsg, BFEMIomn bgmBgzMmmgdom
6060[}0%Q36mb.20 83 Jgdombgqzedn gMmdsbgmBo o6 mbos 0dbglb oco-
Ggqmo bomamdobs ©s BGmIoma bgemBg3Mumgdgdo,’’ GmIgmmss,
9 ndobgomab sMbgdmmn «Madmazn adsbsbosmgdgmn 6086l doub-
9o35®, ULbgososbbgs bLadomomgd@mngo dmBgbengqgds goshbooo ©o
mdmol aobbbgeggdeg LEmMgo doomgzol w©odsbsbnomgdgmo 36nb-
(303900b aoblLbgoggdmmow gobbmezogmgdadas.

1.1. doMoman 3Mnbindg00

bodemmgdFmngo ME00gMnmdgdals dmBgbEngqdabol bdom
89dmbgg3980 3mb3MgBmmo ©afanl 3M0bndgdl monwmgbo 36033-
bgmmds gboggds. o0bndbymo 3MEgmogds badsmommol moomgne
0bLbGoGNGDY, MMImol Mmbsg Lagnmbo LEmMgL Dmaswm 3Mnbin-
390bg ©oyMbmdoom GabﬁmaQabo.zz

bLadmgamagmbadammmgdMogn  M@Mmogmomdol @asMap, dMmInm
MEOm0gMonmdal adshbng, sbgsy, Medwgbndg Labol doMmomogn 3Mab-
3030, Mmdmob oMbgdmdadgis ©edmzngdnmos Ndnsmmeo s0bnd-
bgemo badoMomgdMmngo Nemogmomdol ©adgamgds.

1.1.1. 6gd0ls godmgmgbo

6gd0lb aodmgzmagbs goMnggdol owgdol mdmagmgbo 3@3836@)00.23
0bnBbnmo msagobo 360d3bgemmdnm babonomwgds Gmame badmde-
modm, obg FOmdoobadeMmmnmgdMmngn g@mogmomdal oMmbsg. do-
a3momo@, 6960l addmgmagbs sMadbmmme dMmdnmn bgmdgzcrmeg-
0L ©oydolol ®335dmdl o Mmmb, sMedgo dobo sf@noma-
mds IMmdnmn bgmBg3mmgdol dmBmal @mmbsig 3enbogde.

mogol  dbEMng, bgdolb  godmgmgbs a6 sMolb  Logdamobo, Bg-
bLENmEl ©obsbnmo bsdoMmmmgdMogo dobsbn.* Fsgomomsew, Mm-
©qbsg b69d0L asdmgmgbs ©s asbbEobgy gMMIsbgml o6 gdmbggze®,
©aq0s LadoMmomadmogn Jgogan, mmmbo sMsbaba@zgmon, Mmdge-
Lo doMzgmoe Ladommmgdmng JoDosbmab 3033060 o6 goshbone.

D dodu30830m0 ©., IGMIab LodsMmsmn, Jgmeg gowsdundsggdmma  godm(3gds,

ondaomabo, 2009, 68.

2 5mboBbyen Logombdy Q.)Ggﬁngmgbnm ob., dmogmMndgnma B., bomomdal bymBg3-

Bemgdol  asdogabs Lbgs dbaogbn bym3gz@mamgdgdabasb, mdsb Fgbggemos 70

Emabowdn god boemo Laomdomgm 30gdqmn, badoMomemol 36mdmgdgdn, mdama-

Lo, 2012, 329%%0; Jofmogs 9., Hﬁmmgobo ©d bammdal bymBg3@mmagdal wm-

n0g@modndomogdol bagnobobomgol, gn@boma ,LodsGrionmalb gn@mbamo®, Ne2 2009,

210-229.

2 ob., LoJoMmggmmb «nbgbsgbo Lobsds@memmb 2012 Bemob 12 doG@ob Nesl-80-76-

2012 aobRobgds, smbBgMmammdnmn bsBamo, Lawsi bomdofos babgmBgz@mmgdm

QEm0gmomdolb  ©gdedg @ 8@baBbaymns, Mmd, o9 bymIgztmmgdalb  dommds

dmbomaabos, nan Mbos gabndomBmb mogze@ bgmB3gzMmmmgdol Bmaswo 3Mnbndg-

doab aodmImnbamyg.

zi F06@mE0s ., badmgomagm Ladamamolb Dmgswn b6sBaemo, mdomabon, 2011, 316.
0g30-

% ab., Musielak H.-J., Grundkurs BGB, 8. Auflage, Verlag C.H. Beck, Miinchen, 2003, 150-151.
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bodmgamagmbadammmgdngn WA mogMonmdgdolb Mng Bgdmbggzgd-
3o Jgbadmgdgmons Ibmemme gfomo dbsmol dogm bgdab gsdmaymgbs
ogmb  bogdomobo  3mb3MgBmemo  LadeMmomgdFmngn MO mogMomdab
©334s3cgdobmgal, MmImol ©Ombsg o6 9bos ©IME@3gb swsdons-
bob doMomomn Numgdgdo, mezobagmgdgdo o LsdesGomol Dm-
200 3M0b6(303900.7°  3omdbGogo bgdol  asdmzmgbol @GAmML  w@-
m0g@omdol dmbsbomyg gMomn dbamg adgbl maymgdasl, bmemm dgmeg
dbomgb 930bEgds gaM339mmo dmgamgmds, gabsbmMmzogmmb Bgbade-
dobo  43gmgde.”” o8 gnoboom, MopongomuMon  gobbbgszwgds FEMm-
doobsdomommgdmngn mEmogMmomds, Mmdmob @mmbsg gomdbmngo
6gd0l  godmgzmagbs  Bgmdmadgmos  gobogb  LbadsmomgdGoge -
m0gomdob ©sBygdalb Logmdzgmo. dogomnma, sbwgmMdn, Mmdge-
03 BomImomagbl omdbMozn asMoggdol  3mobngnm dogsmoomb,
dobo badznmmds oM oMol dmzngdnmn dgmeg dbamol dogm
dob Bomgdedg.”® FMmIoobsdsMmmnmgdMogn bymBgzmnmgdon  dbm-
mmE ghoo dbamob LyMgomo, ©osdgammb sbgmo babob @ mogm-
omds dgmeg dbagbmab, o6 o0dbgds  LadsmmmgdMmngo  Bgoganb
dgmbg.

mogob dbEMng, BMmdnmo geoogmomdgda babosmegds Ladmgs-
modm badamomgdMngo g@mngmomdgdobagsb gobbbgeggdnma Laboo,
mdol gmabogn@ dogamombsig onbosg Imdomn bgmBgzMaemg-
dob dmB o 505)8000@636[5.29 53 FgdmbggzeBo o6 ngmenobbdgds bgem-
8930mmgdnm admgzgamobbobgdmmo dobo dmdemal dommdgdo, gl bo-
30mbo b (3om3g adbbsbomaggmo ®gdes, of ngmmobb-
dgds 3obmboom asbgMmoma LadosMmmmgdMogn ImBgbmnggdal baggmm,
mdmol  goamamgddoig Rsdmysmadgdanmos dMmdomn  bgmTg361a-
mgdolb dbamggdol Mamgdgdn o dmgzgamgmdgda. JsfMamgmol  go-
Logmgdo d30me axamalb bgmBg3Mamagds, Mmdgmdoi dbamggdds
by g3 megdol dmmolb domMmodog dbamgms BgMommdoma  dg-
mobbdgds omgzgb. 83 Jgdmbggzedn, 30bonwsb boddg azedsl Bgmebb-
d9dsbmab, ogmemnbbdgds, MM bgm3g3@mmgdal ImBmobomgal Lagn-
Mo Mmame d90xaM0b, obg dmogemolb dogem asdmizmaboema bgdo.
od dbMng, adsblbbgoggdmmo LogmeEnss dEmdomn bgmBgzEmmmgdol
omMmb. dsgomomo, ©3baddgdmal nboEns@ngznm Mmdomn bymdg-
360mmqdol dmBms, MmImol Mamgdsig dob goshbns ©s 83 Jgdmbzg-
3080 o0dg 393090 Lamdamo LoagMomo oM omMob. ©sdbaddgdmoal
dogm sbgmo J39mgdab gebbmemogmgdol 89dmbizgzeBdn, dobn gMome-

2 Lagormggemmb ‘3%35o3bn bobadommenmb 2011 Bemob 1 ©g39ddcal Nesls-343-327-
2011 3oobygadaegde.
sbgemgmonsbo ., 3smEgdamgdomo  badsMmacenn, dgmMg  asdmzgds, mdowabo,
1999, 28.
2 3o6@‘aﬁma ., badmdamodm bodomomol dmasmo 6abomon, mdamnbo, 2011, 328.
8‘56‘5@”07"@7 L3z-0b 38-g Fabmalb dg-2 b3Bomol @obobdow, , o9 BGmdomo
by 393 mgdal abogos@mmo ©obagdgdamns, ngo gommgdamos gasgMmbarmmb
QQEOgg ol Jgbabgd Qoﬂbodaab 9o oﬁmSQJQgE’) 30 3omgbammman qum oQﬁwg
Baﬁmgmbnmo bgm393mmadno’. o domb BOmdoomn ﬁmngﬁ)mmbnb g
ogob d9dmga La@b, aab no30bygmom Jgndmas QQSO%JE‘SQOL) Fgbobgd Qogbodag—
39l aomymabgdmng o3bmdmb. gb 43gwmgds dabo FbFMaab Rsnmamgds omdbmngo
6gdol aogm;}QgEoQ.
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©IMm0 33mEgdnmgds ©abaddgdnmobmgal sMebozmgd gMmmgnabn
3ermdal 9b3bmomEgds 0dbgds. sbgmn dogdsmomol omMbgdmdabal bo-
gocm o s60b dbamgms Bgmoabbdgds bgmBgzmmgdals BMBQQQOU.SO

6gd0l  godmgmgbs BoMmImoaqbl LabgmBgzEmmgdm magobagymg-
0L 51bosdgbGnm 8(4706603&31 69d0l  godmgmgbs Bgndmgds o d-
Inmo 0dbg Gmamé Luydogddnco, oby mdogd@no gnoboo,*
M mdgmdai Bgodemgds bbgowsbbgs dgogasdwg dnnygsbmb bBgdal  go-
dmdgemabo. 0go asdmoygbgds Gmamei badmdomsdm, oby Omdoom-
badoMomgdmngn MEmogmomdgdol @Emb.

1.1.2. 396dm 23&mbmadans

»396dm 038 mbmdns  gbmpgds  3Mb3MgB e dnMmmsmgzal  badeam-
omoo Jobodgdnm ©d NBONb3gmymaom Jgbodmgdmmdal g mde-
bgob Fmeol gEmogmomds asbbodmgMmm gomamgddn dmsebgbmn-
amb  gofMngqdgdal, gobbognm@gdom, bgmdgzMumgdgdol  dgdggm-
dom.«¥

396dm 338 mbmdnol  gofMamgddn  dbamggdl  mogze  Bgndmonsom
dooemmb  go@abyzg@omgds 3mb3MgB M bagombmab w©szszdamgdno.
mo30b 3bM03, aoabyzg@omgds dgadmgds aymb goM339Mmo@ ©oEN
d603d3bgcmmdalb ddmby, o dmdagomBo 3omMmgbgdals asbgnmamgdals
m30M39cgbo  gomMab@o 0d6360.34 6930l godmgmgbol 3noboom, Le-
doMomgdmngs 960d3bgmmgabn 6%@05333@0@360b domgds  3obm-
69080 o6 LagnMmgdl ImBgMnggdal,™ ngo LEmMgE 39Mdm s38mbm-
doob  gamamgddns dmbmgbomo ©d msbsdMmaw obgbFnggdl, Mm-
am& 3 960d3b9cmm3ab, obg 9360383bgcmm adngqdgdl. o3 gofnagdg-
dob Moibsgb dogzmomgbgds LEmMge BOMInl 3mmgdbo, Gmdmab bLo-
Rnd39em D3, 09693 gdmdMogn Bmogdal dombgosagem, mMngg dbamg
mobodomo Ngmgdgdom Lofggdmmodl. msbsdomn Mgmgdgdo by oM
a6y 0dbgb goggdmmn, moodmb mEogg dbomolb Jdgogds ghomn be-
domomgdmngn bm@dob dmBgbengqgdol 4398 99939 Bgndemgds «os-
mgdadmbomgdol gmmds asbbbzaggdammo ogmb, dog@sd ogn omo-

@gdoR gho LodMEY Dy bre dmddgrgdrgb.
1.1.3. 3goomboboabogMgdol 3Mabizndo

bLodmgomadm ©d Mmoo NMmogmomdgdl asshbose gMman, be-
domomolb moomgmmo  0bbGo@mEobmgal adsbsbosmgdgmo 36nb-

0 Jge., bogoMmmggmmb nBgbogbo Lobsds@mmml 2012 Bemob 1 doMmGob Nesb-1429-
1444-2011 aomabygg@nemgde.

st bodomggammb «qBgbaghbn Labodommmmlb 2011 Bemob 22 agemobol Neal-712-671-
2011 gobRnbgdo.

32 Schermaier M.J ., Die Bestimmung des wesentlichen Irrtums von den Glossatoren bis zum BGB,
Wien, Koln, Weimar, 2000, 671.

% Larenz/Wolf, Allgemeiner Teil des biirgerlichen Rechts, § 2 I 3 Rn. 17. - dnmomgdamos,
F36@ 0o n., badmdomagm LadsMmmmalb dmaswon bsbama, mdomabo, 2011, 98.

3 6b., BGH Urteil vom 09.03.2012 -V ZR 115/11.

® 0b., 0d39-
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3030, Mmdgmbsg 3goombobonbogmgds 34300 93n0M39mgbse, 0gn
©3dm300gdmmns dnMob dJogm MmammE bognmsmo mgmgdgdol 3o-
Gombbom Ygbenmgdady, obg dob dogm doBmogdnmo nbgmmds-
300b LoDab@ob 3603369mmdabg.*

3900mboboobogmgdol 360bzndn «dg@gb Bgdmbgzgzedn wodm3zo-
©gdmos  dmGomam  LEbsMEIddy,” Mmogbs 303> mszabo
MRmgds 3gmombobobogMom Nbos asbsbmmzngmmb.*® 3 Bgdmbgg-
3080 baobgdge dbomol sMedbmemmm 39m@adamgds, 9Medgo 3goom-
bLoboobngFom BgbEmemgdals SOQ’QUB‘UQ’U?;! mdmomsi ngo dgmeg
dbomolb  0b@gegbgdl  asnmzamabbnbgdl.”” FYgbodedobsw, Gmame
demdoomon, obg Ladmdsmegmbadesmmmgdmngn gEmogmomdal ©MHmb
dbofg 39m@gdmmns yzgms bobol dmgddgogds (Mmdgmo 39b6mbl o6
96065303 gagds) gobsbmMmogmmlb  3gmambnbonbngmgdal 360b3o-
30ob  godmdEnbomy.  8bnBbamn  dsgdmomo  sEIbENMgdL  od
5394@L, Omd FEmdoo MMmngmomdgddo godmoygbgds Ladmgomagdm-
Ladoomgdmngo 0bb@EOmdgb@gdn ©o 83d060%8360,40 ondEe domo
dmBgbenggds bogds asbbbgeggdnma Laboom.

1.2. badmgomagdmbodatimmgdtingn abb@agn@gdo

bLodmgamagmbadammmgdmogn abbodn@gdob Rsdmmgms gho bo-
86 md30  Jgmdmgdgmos. LEmMgo  ofgoeb gedmdwnbamyg, odgsdom
dmygsbomos Ibmemme ol doMomoo  abbGodnGgdo, Emdmgdag
o Omeb ©9d08mdl dMmInmbadsmmmgd®og NEOmogMonmdgddo.

9bgbns,  3dmEgdnmgdom s  LabgmBgzMMmgdmbadammmgdmago
MEIn0gomdgdo.

1.2.1. 30mgdnmgdombadoMmmmgdfngn qfmngHonmds

30 dmmgdombadsmmmgdMmngn  mEmmngMomds, gmomon dbEog,
Bomdmomagbl 3ol mgmgdsl, dmoobmgmb  dgmEg  dbsmolaosb
83613390 4390900b  asbbmEgngmgds, bmem, dgmEg dbEng, 3n-
Mol 39mEgdnmgdslb, Fgobermemmb 30bnBbamn Imgdgogds. 39mg-

% Pgo., Wollenschliger M., Arbeitsrecht, Carl Heymanns Verlag, Miinchen u.a., 1999, 56-57 -
B893mb3g30, Mmogbag LadnmBomdg dnmgdob JoBbom, oMo dmdsgarm ©adbagdgdgmb
3@Ymgdl ©o 8Bzl oMILEM®, BbmmuBncon Jzem obgmmdsznsb o o%nm
g@ogmbb, dob mgomdo ‘gogﬁ)m d9@o ddommmgl, Mmam®m 3Mmggbombaemo.
ombgmnsbn ., 39m0mboboobogmgdol 3nbizndo bobagagdﬁ)‘agg m LadommamBo
(Bgmamgdom-badommmgdngn 33mgsd), g96b. ,Joomma badammnmolb 8ndmbomga”,
ggggnog‘gﬁm 39dm33gds, @mJGmmabGms bobgdnbsmm ba8Mmmdgdo, mdaemabn, 2007,

38 3o6@‘aﬁma ., badmdamodm bodoMomol dmasmo 6abommon, mdamonbo, 2011, 107.
3a3odnd3 3 3900mbnbonbogmgds bodoﬁmsggmb boamdogodm 3m@9dbob 8063@-

® - o0b @)Fmdeno o 8mgddgon Lodsmmamo, . wJefommao badoFoemal do-
gmbn@ao“ LodoMmmadmngn Ggbwgngdo, N°1O/286371 odomobo, 2007, 42.

“0 Auppees M., To crnenam mpounransoro; 3a6oes K.IA., HpaBOBLIe U annocodmme ACTIeKTHI

I'paxnancko-IIpaBosoro Jorosopa, <http:/poisk.ru/cgi>, December, 2006; dnmomgdaeoe:
Jo@ogs g, BOmdabs ©o boMomdal bym3g3Mmmgdgdols ‘gﬁamngﬁ)manaoﬁmabob

Lagombabomgol, badoFmmmal gn@bamo, mdomabo, Ne2, 2009, 214.
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dmemgdombadamommgd@mngo mEmngMomdgdo 3godmgds ogmb Labgen-
8930mmgdm o 336mboldogmn, Mmdgmmagsh, Ladmgjomsdm Ladsm-
onmobash  asbbbgsggdom, BEmInmo NEoogMomdgdolb oMb gb
m3965L36gmo o6 godmoygbgds. oMb o6 Jgndmgds ©ogzobEML 3mb-
3098mmo babob 3om@adamgds, o9 Labgdg o oMol Fgmebbdgds,
beoemem dbamgms Fgmebbdgds mogol dbMogz bgmdgzdmmgdol aogme-
dgd0bs ©o Fgbsdadobn MMmogMmomdob ©bygdalb Lagmdzgmos.

bgm 3936 mmgdosb  aodmdwonbsmyg  3omogdmmgdgda  Bgodmgds
ngmb doFMomomn s dgmEsmo Labolb. doMomo@o 39mmEgdnmgdom
30M3ds dm3omgdmi by gobsbmMmzogmmb ol Jdgwgds, Hmdmo-
0oz bgmB936emmgdol sMbgdomn ©s Jmazamo doMmdol BgbFmamemgds
dmbogds. dsgdmomo, J3goxsmob bgmBgzMmmgds, Amdmolb oMm-
Lo, 939990%960g 39m©gdmmos ad3dmzoglb GoMmmosb ©s J39dmo-
XML @IM®mImb ngo. o9 bgmBg3Mmgdsdn, obgzg, BgFons, GmI
939990896 39m©gdmmns @dGmM3mb 3mbzMg@mmo Labol dmdmago
bogmn, gb 0dbgds dobo dgmEomo Labol gomEgdnmgds, MmImomas
by 3936 megdol dmagem 3ommdal - gammolb adwsgdsb o6 Fgqdd-
6gds LagMmoby. ondgs 30baBbymo aby o6 9bos ndbgb goggdayemo,
omoogdmb  dgmeso  Labolb  gomEgdymagds  FgbobEmmmgdmon  Lo-

39 EgdMmm 3Mdd, MdMamme dobo aM@a3g3s Ndg@gb Bgdmbggge-
80 bgmdg3ememgdol 3nmmdgdol sMbgdoma Bgizmal oM 06333b.42

1.2.2. babgm 393 mmgdm bodaMmmgdfngn mAHmagimmds

LobgmBg3Ermmgdm  PAomogMomdgdal  dmEzomgdgmo  gemgdgb@os
by dg3ermegds. ngn mMogg dbamobogol Jgbermmgdswa babolb wb-
©d aymb, bmem dbamggdl mbws 3Jmbogom assdMgdanma Mmmames
by 3936 megdal Bgbemmgdol, obg dobo 3oMmmdgdol ©oMm3zg30lb
Bg@aagi‘)n.l‘a by dg3ermegdol @omgds 3nMolb  Ngmgdss, MHmdmal
asbboemgs Bgodmgds Imbogb ™o gqoboo: o) Lobgmdgzmmmgdm
mo30bmgmgds, Mmamem bademomgd@ngo g@oogmomdols dmbs-
Bomob mamgds, @osomb bgmBgz@mmagds magobo baMmgomnbedgdm

! Kramer E.A., Miinchener Kommentar, Biirgerliches Gesetzbuch, Schuldrecht, Allgemeiner Teil,

4. Auflage, Miinchen, 2003, 62 — gom@gdnmgdgdal s83g3060 boboo wmoymes dmygebo-
mod  ag@dsbool  badmdomodm  3mogdbol degomomdg, MmImalb  3m3gbGamgdBa(s
aodmoygbgds Lo@ygs: Haupt- und Nebenpﬂlcht 3n3gmo domaabn momadabdn 60Bbagl
doﬁmmog 30@@363@360[}, benemm 88‘ domgabo o3 gambsggaan bomamadboo,

S)mﬁ)G dgmmoma 30@@36‘3@36& 063d@gdamg LGsGnodn Imygsbomas Eomdds,

ol dobgogomag 50 mgmcgn 0o mﬁm Lobol  gommgdymgds: doMomopn @o
bbgo Lobal gomEgdmmgdgda. %330}%)333&80 abgsg, 36806(5@ boﬂag[ﬁngﬁ)m do-
admomdgs ngo  oagdaemo, FmG 53 mMo ©dmddal bobnbssmdwgam dobssmb o
anmobbdmdl ghmn d0dgdol gedm: mMogg domasbol ©ggnboias dgndemgds sbgmo
gmoboo  ngdbgb Soﬁ)amﬁgEan dofMomo 30@@363@3%0[)0)0%3 9o, JdgmEaon
(bgsﬂ :za@gbt‘?fagobaal%ab@b‘%@abﬂbm bbai@‘gaé‘mm m‘aago ngﬂfaad‘z‘(ﬂQ‘{]b‘E
JHhonghommoonbo nbo 4y mgdmmds dofMnomogn gamEldnmydol IMrggge
d9839b FgdmbzgzeBo o6 ‘% :E o dab, Hmamm doMoomon 3omEgdnmgdol
ggagama %amﬁ)aboﬁnbbmSoB bogaﬁamgabﬁm‘g ey 33@)333@36[).

ob., odgg, 62-63.
“ 3 oQ %mndg o., bQJMGBSI)n@)‘O om 3mbGmEmmo s oMgdnmgdsms BgbMogo
bodoﬁmsagmao odomobo, 2007 %
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©d 3) 33m@Ydugds, BabEmmmb  bgmBgzMmgdom  gsbgFmamo
dmJdgqdsbn. bobgmdgz@mmgdm badsmommgd@mngo mEmmogMomdabab
3060l 09 3omEgdmmgdol BgbEmmemadol ob/@d 8EBgbEMmemgdal
bognobo smEnmgdmen Mbos asbobodemzmmb 3mbzMgdmma bgm3g-
3Ommqdosb gsdmdenbamyg, o 396mbo Lbgs Lobol ©omddolb o6
890303b. Mmogbsig d0Mo Bnsbal sbsBmemEmgdal Laboom cobmgl
3Mb3G9@ o 439m9dal gebbmmzogmgdal, dob smEomgdmen mMbos
a00hbgl  LobgmBgzmammgdm o6  306mbobdngFo  Logudzgmo.”  ou
30Mb 968 093b dmmbmgbol ©aygbgdols magmgds, 30806 dob o6 Bom-
dmgdmds  396mbdgdmmdom  wowggbomn 369 96Dnal  Boygbgdals
Ygbodmgdammda.®

dogomomo@, JoMozbmdalb  bgmBgzmmmgds,  Amdmolb  Logmd-
39mD9(3 89340693939l 993b Maymgds, Lagmmamo LayMzomalbodgd®
836306 amb dob Logmmegdsdo smbgdanmn «ad@sgn Jmbgds, Imabon-
bmb dobo aojnmaggds, asynwszs o9 bbg. 64 BgobEmmmb yzgms ob
BrzoMmEogdnmo 890908, Mmimomsig dob Lognomgdol woyemg-
dob  aodmygbgds  Bgmdmons. dgmemg dbmog, Labgdg o0dbgds  wad-
Jo6390mal Ngmgds, sommb bagnmam mo3dg 39m©gdanmgds, as-
©a0nbdmb bymdgzmnmgdom (Fbamgms dgmabbdgdom) gobbabrgma-
mo mabby, Jomomgdne 3909380 ©d sdno gdbabmEngemmb  goem-
©dnmgdoms 3gmamboboobogmo s ggMmgsbo Fgbermmgde.

2. Ihminobadamomydmngn HAmogMomds

»93d0560L bgdnbdngmo Loddosbmds 396 Rsomgmgds ,3OIMTd"
©d oM gd399@gdaMgds  ©a3slb  3mbLEaGuiEnnl 30-g Fmbeolb  Le-
gnd3gemdy. ,8MmMdsE* dgadmgds asgngmoe dbmemeo obgmo bagdns-
bmds, Mmdgmoi dsGgMosma@o ©s baymogmo mgzsmbadbmoboo gd-
Lobangds sadansbol sbmgmgdal Logmdgmol dgddbobs o Fgbom-
Anbgdob.” Mmoo MEmoghomdol ©odysmgds Jgodmgds swsdno-
bobogol gom339mem Lagnmmgdal Bomdmowmagbogl 3Bgdwgan dadg-
Boo: o) 30Mb bgoMogdmogb aoM339nmo mabbs, Moms dmabgMmbmb
bogmmatin magnl Bgbobge; &) 3omb LMol Joommb gedmEmnmgds,
Goms doombomb dmdegomBo ©obobaem doDobl o Lbg. 69d0bLdogE
B50mb3g3080 gL 0gd69ds oMb mogobuygomo sMRg3060,” AmMIgmBogs
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Relation of Civil Code’s Separate Legal Institutions towards Labor Code
Summary

Sergi Jorbenadze®

One of the most important fields of Law is Private Law which includes
different types of legal institutions. The fundamental regulation of Private Law is
placed in Civil Code that bases the foundation for other legal relations. One of the
examples is Labor Legal Relations, which is very important in modern era due to
several factors: on one hand, a person receives education to later use it in one’s
professional career, and on the other hand, education helps a person to achieve
self-realization and improve one’s well-being. Labor relations play a decisive role
in many cases, which are derived from Civil Legal Relations.

Several characteristic principles of civil legal relations are used to regulate
labor relations. These principles are distinctively discussed in the current work. In
this case the subject cannot be comprehensive, as even in terms of freedom of
agreement the parties may execute any actions, typical to private legal relations.
Listing and describing those very actions would require more than one work. That
is why, it is very important to stress on the basic principles only, those typical to
both legal institutions.

In addition to underlining these principles, the work also describes several
distinctive signs, which appear in the process of practical application of those
principles. The work refers to only basic distinctive signs, but later can be
extended in the result of court practices or thesis.

Third and the most important aspect concerning civil and labor relations is the
freedom of agreement action, which on one hand enables the parties to establish
legal relations and on the other hand places a limit on those, to ensure the safety
of legal and moral principles.

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University, Head of Department of Private Law
at Prince David Institute for Law.
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Contribution - in the Context of the Guarantee
of the Property Right of Business Enterprise

Summary

Ani Tokhadze®

This article is dedicated to the issue of separation of rights to property of the
business enterprise and the promoter sharecholder. The research is conducted to
determine the need of existence of rational border between the entity and
shareholders in the context of property right. For this purpose, within the
framework of the research, three major statements are analyzed: a) Contribution
as a source of conveyance of property to the entity; b) Contribution in a meaning
of founding a chartered capital; c) Distinction of business enterprise's and
shareholder's property.

On one hand, the key goal of study may seem to achieve compliance and

connection, on the other hand, indicate partition between business assets and the
personal assets of shareholders, directors. It is essential to understand the
dimension of the chartered capital in the meaning of property, which is a
precondition for discussing the main issue — diversification of corporation's assets
from shareholder's personal property. This kind of difference will stipulate the
contingency, possibility of corporation to be deemed as a separate entity by
having a legal personality. "The corporation's legal personality is a tremendously
useful concept."' The article is grounded on comparative legal analysis, which
provides regulation of the issue on the basis of Georgian, German and American
corporate law.

The key factor, principle of promoting a company, is an agreement between
incorporators.” "In contrast to the sole proprietorship and general partnerships,
which are considered extensions of the individual owner or owners', corporation
is reasoned as separate entity, artificial entity’. Bylaws, which is formed by an
agreement of partners, envisages establishment of entity, company structure,
amount of contributions, the ways of forming capital, etc.” ® The process of capital
formation is an essential segment for incorporating a company or a corporation,
whilst in the case of partnership promoters are not obligated to contribute sharable

* Student at Ivane Javakhishvili Tbilisi State University.

! Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008,
25.

2 Bevans R.N., Business Organizations and Corporate Law, 5 ed., New York, 2009, 89.

3 Schneeman A., The Law of Corporations and Other Business Organizations, 5" ed., New York,
2009, 246.

4 Burduli L, Basics of the Corporate Law, I, Tbilisi, 2010, 235, cited as.. Hamilton, The law of
corporations, p. 46-50.

> Burduli 1., Basics of the Corporate Law, I, Tbilisi, 2010, 398-401.

6 See: "The Law of Georgia on Entrepreneurs" 3 (5) article.
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objects. According to the second EU directive contribution as a service and a
labour is abrogated’, in difference of Georgian and American corporate law
approach®.

Once the capital is founded, separate entity attains the right to property,
consequently, shareholders, partners limit their liability’, and as a result of it,
shareholders’ personal assets become unreachable for the creditors of the
corporation'’. "Shareholders are not liable for corporation’s debts beyond the
capital they have contributed to the corporation."'' The volume of liability
depends on the amount of contribution made by the partners.

For conducting further research, it is vital to discuss a disputable matter - Is it
possible to own a corporation? An independent possession of property defines an
ability of separate entity to be the one, who has a right to use, manage and owe it
in its own name. This and other aspects enable and offer a vision of the
corporation as a person. The law threats corporations as a distinct, legal person,
that has rights and obligations of natural person'” (in our case e.g. property right).
On the contrary to this conception, there is another theory that identifies
corporation as legal fiction not having a personality.”> However, corporation's
personhood was appraised as a misconception and was acknowledged its artificial
existence. Contractarian theory eliminates demonstration of the corporation as a
person or an artificial entity, which is concluded by previous theories. "The
problem with treating the corporation as a either a person or a real entity is that it
ignores the basic fact that corporations act only through the individuals", it is
viewed as an aggregate of various inputs, an optimal correlation of goods and
services, '* set of contracts'. Separate corporate personality recognizes distinction
between the corporation and its shareholders, who are not eligible to be owners of

7 Negative conception, notion of shareable objects. Burduli 1., Basics of the Corporate Law, I,
Thilisi, 2010, 198. Chanturia L., European Corporate directives and regulations for Georgian
corporate law classification, Theoretical and practical issues of modern corporate law, 2009, 468.

8 Positive conception, notion of shareable objects. Before 2008 year's amendments, past regulation
in Georgia was in step with German law approach., Burduli I., Basics of the Corporate Law, I,
Thilisi, 2010, 198.

9 <. shareholder enjoys limited liability - while say, general partners in a partnership do not”,
Armour J., Hanssmann H., The Essential Elements of Corporate Law: What is a Corporate Law?,
Economics and Business Discussion Paper Series., Paper 632, Harvard Law School, 2009, 3.

10 Shareholders are not liable for any debts either obligations of corporation., Schneeman A., The
Law of Corporations and Other Business Organizations, 5" ed., New York, 2009, 366.

" Hurst R. Th., Gregory A. W, Cases and Materials on Corporations, Ohio, 2003, 53.

12 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008,
25.

13 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008,
25.

' Called as a theory of “Nexus of contracts”, Bainbridge M.S., The New Corporate Governance in
the Theory and Practice, New York, 2008, 28.

15 “the firm is a set of contracts”, Fama E.F., Agency Problems and the Theory of the Firm, Journal
Political Economy, 88(2), N2, 1980, 291.
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the firm.'® Partnerships are meant to be an aggregate, unity, totality of partners,
rather than a separate entity, which ascertains corporation's separation from its
shareholders.'”  Abovementioned does not imply the corporation as a thing
capable to be owned.

To avoid unnecessary implications, it is crucial to maintain equity of partners,
have an effective management in order to gradually increase a speed of financial
development of the company, maximize budget revenues, to gain a constant,
sustainable leadership on the market and experience benefit in a long term. By
taking all these factors into consideration, it is consequential to demarcate
business asset and shareholder's property.

In the end of result, on the basis of study, it is concluded, that the legal
personality of business enterprise provides its feasibility to acquire a property and
have a separate asset from partners. That's the reason why it is considered to be a
distinct entity despite its legal fiction. This is established by ruling out all
dogmatic preconditions, which do not grant legal entity to be owner of the
property. It is a substantial aspect not for only internal but for external relations as
well.

' Martysaari P., Organizing the firm: Theories of Commercial Law, Corporate Governance and
Corporate Law, Berlin, 2012, 95.

17 Schneeman A., The Law of Corporations and Other Business Organizations, 5" ed., New York,
2009, 58-59.
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dmqemos g9Mdabaem, 0bgmoba® ©s JoMmonm Ladscmmgdmog Lobgg-
d93bg. 03sbmab, 68dMmIn doBbow obobogl 3mE3mESEnal (36900l
836domGgdnm Jomommm 306mbdpgdemmdsdo 83 gMoboo ©rmab sMbg-
demo 3Gmdmgdol badaslbdol ©o Bnbs 3mabdg BadmBygzel. (369d0b
83bLabmgMms  gobbagnmmgdnm 36033bgemmaabos  JoMoama  396mb63-
©dmmdabamgol, Losn ob ©mgb MmEMabOHMabaw gsdmoygbgde.

d0DboEab godmdmonbamg  LEsGnada  Lamdamos  3ME3MESE00b
36900L obEME 0N @ MmobadgMmgy goggdadg, dob MmmDg Lbge-
©abbgs LadsMmmmgdmog bLob@gdado, saMgmsy, gobbomumos GgmMdon-
bob LabBogmm @obEndmabol Labgmbmegdom asdmygbgdal Fodab-
896mbogmade.

LEsGnob dmemmb dmEgdnmos 3ababo 3ombgedy - o9 b Bam-
dmoabl 3m@3mEmans @y dobmab woze38oMgdamma Mo 3MmMdmg-
dgdo ofgbl ©mglb mogb Lbgswabbgs LadeMmmgdmng LabGgdada.

1. 3mA3mEogonl (369806 ab@mEMonmo o mobadgoMmgg aoggds

omd@mmobGo  (oby), 930m30b 0ol LEMogbGos SbmEosgos mdomaboal
30(39-369b0@9bG0.
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Lo@yss ,3mEB3MEdE0s" BoMmdmoagds momnba®mo LoByznwsb -

“corporation” s 6086538 gog9Mm0sbgdal. obEmEonmen MmE3MmEs-
goolb (36908 LBMMgE g99M®00bg0sbmab sbmEnMEgdms. Lajato-
39mm 30 ,3MEO3MES 30 3nMggmo 033569 go39bndzomds gadmaygbe
bobBogmm ©abEndmnbolb ombobnBbogow.’ ,Logm@3mmoom badsm-
momo“ ,3390m086900b LadoMmomb* gmmobbdmdms. 3m@A3mEAsEoab
36900  aodmonygbgds 8MedaMB™ omMoone, 9Medge g3mbmdozm@
bgggEmBog. ,dmaos  g3mbmdogn®  mo@gms@ncmedn Jomgdmmo
836domGgdnm 3mEM3MmEmaEns gbas d0dbgbol obgmn LsdsMmmmgdngn
gm@3ds, GMmdgmoi  gobbbgeggdmmo s asbiEomzgszgdmmos  dobo
dgmmdgmo  3mb3Mg@mmon  3oMabogsh.  Lobomdmagdo  oMLgdmdgb
3ME3MEd(30900L Labonom o oMs 3mEA3MmESEommn baboom. sMo3mm-
dmEogommo  bobamdmgdns nbongnomama@o w©s dsmBbomEmmo
LoBomdmgdn.  sMogmEm3mEmsgommn  LabsMmImgdo  obwnsh  bodg-
dmbogemm 60@0[}050@[)“2.

oo bbol gobdegmmdedn nym 3odomn ndol Fgbobgd, Bsmdmowo-
896l o9 9Md  yzgms  g9gMm0sbgds  3ME3MESEnalb. Bgbadsdobo,
3MmO3mEs00lb (36900l asbdomBgds s@Memnmo asbmpam o3 M-
boo. ©abgnbngdds dbmgmom  LadoMomol dgEbogMgds dnnyzabs
3MmM3mEsg0alb  3M0@gmondgdol  gobbadbmaMmadog. 8dMngd©, ©mL
dofMoma@a yzgms LadsMmmmgdmogo LobGgdob dobyozom, gmE3m-
03006 BomImoagbl dbmmme abgmo  gogMmasbgds, Mmdgmoa(s
0309ymyomgdl  3mEm3mmagonbasmgol  ©awagbor  3MoGgcandgdl.
»0639906M™M3g asggdom, 3MM3IMMI(30:

1. oMol omMooyma doMo;

2. 96935 LadgBomdgm Logdosbmdal;

3. ©gndbgdnmns oMo gMm3oMmgbaem ob s3bsbogmdal, oMsdgw
3MO3mEd0nm, 36 Bommdmag Lagnmmgdady;

4. dobo ©adgndbgdmgdal Ngmgdgdo ©d 3sbubobdggdmmds asb-
LodM3MNmnd 33 omMoEonmo doMolb 333oGam3dn dgBsbomn Bo-
moom;

0. gnbdinmbomgdol asbababrmgMmgmo 3009;

6. 3§309d0L/Bomadal gowagds, oo Bmeal RAaydgdoms ©s 39d3-
300Mgmdom, msgobaygomos.’

LogmEm3mmagom badommamBo dmddgogdl numerus clausus® 3M0bz0-
30°, o3 0dslb gmemobbdmdl, Mmd dgodemgds oxndbogl Ibmemme

! dmdﬁ)o'BSOQnd Ladgbamdgm LadaMmmamon, mdomonbo, 2005, 16.

0d 8963306 deﬁ)m‘ggo LoddmDomdo bodmﬁBMF)oGnm LodoFmamBa,
2003, mE‘manbn 003
3 JMF)SMF)\)GOOL} aoboboomabgabnb Rodmbomgaml g30dmaslb 36Ime. ofozmo duE-
©nmo. ob., dmMonmo o, basjgom LodsBmmalb bogmdzmgdn, G§mdo I, mdamabo,
2010, 116.
4 Hesse M., Enders Th., Gesellschaftsrecht, Schiffer-Poeschel Verlag, Stuttgart, 2011, 11. o«3-
3o gb ymggmomgal sbg a6 agm. ob.dnGommo 0., bodgbamdgm (Logag@m) Ladomm-
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obgomo  Labmasmgds, MmdgmoiE 3obmboo dnM@adnm oMol gob-
LodMgM Mo, Lagm@3dmEmdiom LadsMmamdn gadsGmbgdamen numerus

clausus 360b303L boggmdgmo M©q3L LodmasmgdMngn
abogmombmgdal ©ag3ab OQU\).G 89633bmem  mo@gMe@csdo dowonb

3odsma adol dgbobgd, bmd o6 9Bnbssmdwgagds numerus clausus 3610b-
3030 g9c3sbnolb ggogMmsgonmn Mgbdndmoznl doMomswn 396mbal
d9-9 dgbmoo aoM3bGomgdnm ogndbgdal mognb‘gokqgabobj dofo-
mon 3dbmboo gaMabGomgdnmns mnomgnema bydogddob mamagds,
mo30bmgmo snMmhomb o9 30Lmsb gMmdw IIMLYdL Labdmaswmg-
oL, o9dEs Bgbmmoamos  Ladmgoomgdol  gm@dol  sMAg35630.

donhbggs, Mmd numerus clausus 3M0bndn gadsMmmmgdammns, Mowasb
89Mdsbmema Ladsmmmob dobgozom, Jgbadmgdgmos 396mb3a dm(3g-
dnmo badmasmgdol 3mddabnmgds, Momsin Lddmgsmmgdal  ©o-
39dbgdolb bgMmgge  LydogdBadh aoM33agme  @d30bgymgds  gbo-
jgaom.g LogoMmggmmlb  39bmbom  gobbabmgmne  Ladgbamdgm
bLndogd@gdlb o 3mE3mEMsEnalb 3ModgMmondgdom asbgzobomogm, do-
3000900 9999y Lay@osob, Mmdgmor  ImEgdanmos  doMmdom
gbGomdo.

ol gobgnmamgds badoMmggrmmbs o a9Mdsboado (Jgoomgdomn LadsMmmmgdfngn
533@330), odomobo, 2007, 61.
89M30bmmo bodoMmmol dobgognm, Bgndmgds Bg8mgan bodmasmmgdal wog«ad-

6gdo:  Mganb@Fmomgdnmn 3038060 (Eingetragener Verein), sfMafgaob@omgdqmon
3939060  (Nicht eingetragener Veren), ULodmgomogm  bodommenol  sdbsbagm-
do/3mm3gEs@ngo (Gesellschaft biirgelichen Rechts), bmmogsfinmo 3abybobdagdemmdal
Lodmgamgds (Offene Handelsgesellschaft), 3m3sboo@anmo bLobmaswmgds (Kommandit-
gesellscgaft), gomnmo bLodbmaswmgds (Stille Gesellschaft), ggnb@momgdanmo 3mmdg-
o030  (Eingetragene Genossenschaft), Loodgom Ladmaspmgds (Aktiengesellschaft),
B9dmommo 3sbabobdagdmmdal Ladmagspmgds (Gesellschaft mit beschranker Haftung.
GmbH), 3sm@bommnmo Lodmagswmgds (Partnerschaftsgesellschaft), g93m3olb g3mbmdon-
3960 0b@gmgbgdol  asgmnsbgds (Europdische wirthscaftliche Interessenvereinigung),
Versicherungsverein auf Gegenseitigkeit, sjgombg&mema 3mdsbon@nmo Lodmasomgds
Kommanditgesellschaft auf Aktien (KgaA), Partenrederei, Societas Europea (SE), Societas Coo-
perativa Europea (SCE), o8 Rodmbomgomlb gds@gds: 1. BgMgmmo gmmdgdo. dag.,
GmbH&Co. KG 2. sds@gdomn ggmmdgda dogomomom Lagsmm gmdeboagnmo bobm-
admgds - Publikumskommanditgesellschaft; 3. 9.6 ,,333006M0% ggm3gdn, dogemoma:
bergrechtliche Gewerkschaft. ob., Schifter C., Gesellschaftsrecht, C.H. Beck, Miinchen, 2010,

2. ,39bsmdgma Bgbobgd“ Lodomggemmb 30bmbom gobladmgMamos Jgdwgan mrgsbo-
Bogonm-badommemgdmngn gmmdgdo: nboogommsmama  LboBamdm, bmmopsmamo
3obmbobdagdemmdal  LddmasEmyds, 3mdsboodmmn  Labmaspmgds, dgdbmaoamn
3abmbobdgagdmmdol babdmaommgds, basjinm Ladmgasmgds, 3mmdgMsgngo.

6 Kindl J., Gesellschaftsrecht, Baden-baden, 2011, 1. Auflage, Nomos, 2011, 31.

7 Schifter C., Gesellschaftsrecht, C.H. Beck, Miinchen, 2010, 2.
8 Bog., Fgbmmenmo 3sbaboblggdmmdol Lobmgoomgds s gmdsbondunmn Labm-
adomgds GmbH&Co. KG.
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3MEA3mEMd (300l nbw. L3b 3L 3L LL 3mma.
608bgda LoBom-
dm

1. n‘aﬁan‘gan 3ofo - + + + + +
2. Ladgbamdgm Logddne- + + + + + I
bmdo

3. Bacmmdmangn boga- - - - + + R
nMgds

4. g39mo dmbsbomal - - - + + -
636@0060

5. m350m dmddgrgdal - - - + + R
99030

6. Bamos mogabaygo- - - - + + R
an 6Dbb80b860b ’88-
Lodemgdenmds

o9 3039y3900m numerus clausus 3606ndol dobgoznm dgBsmIgms
Bqbobgd  Lajdommggemmb  396mbom  gobbadmgmmm  Lobdmagsmmgdgdl,
dogomo  ©ob33683my, MmI 3MmE3mEsEoal 6086gdL  v338ymagnmgdl
39vmmommo 3abmbolbdggdmmdol Lodmagsmmagds s basgigom Labdm-
asmgds, Mobsig Dgdmm dmgdnmo bGomoi ImBImdL.’

! mo@fe@ntowsh godmiwnbsfg, 0angg Bgodmgds omgdgel bbgs LoldsGomgdog
Lob@gdgddgis. (ob., Windblicher C., Gesellschaftsrecht, C.H. Miinchen, 2009, 166-169; 483-
487; Hesse M., Enders Th., Gesellschaftsrecht, Schiffer-Poeschel Verlag, Stuttgart, 2001, 5-11;
Bitter G., Gesellschaftsrecht, Verlag Franz Vahlen Minchen, 2011, 8-10.) a96M3sbmem  bo-

dormmgdmng bob@gdedo LonbGgmgbms bognmbn GmbH&Co. KG-bLmob wszagdamg-
doom, Mmdgmoi ggMdabamn boldsMomoo ©sd390mm  badmasmmgdoms  dgMgmem
gmmdal Bamdmowaqgbb. Mgoma@am gogmnsbgdmmns mMo bodmasomgds - %gcb—

onEamo 3ababobdggdmmdal  babdmasmmgds (Gesellschaft mit beschrinker Haftung.
GmbH) o 3mdsboo@nmo Lddmgopmgds (Kommanditgesellschaft). dab LbgsbsnFow
3930@dmam babmasmmgdsl ©o 3mdsbon@nmn LddmasEmgdol bogMmbsag 9bmog-
396, M3 dsem@gmbsGomen babgmBag Rsbl - Kapitalgesellschaft & Co.KG). (ob., Sudhoff:

GmbH & Co. KG, 6. Auflage, C.H. Miinchen, 2005, 1.) cmmaogntns, ©agbgom zombss, bmd
36 Bamdmoagbl bLodmasmgdams gb bagMomn 3mM3mEsosl, Mawash gMo-gMoon
Lodmgamgdes F3L? MmEgbsi 93 Godob Ladmasemgdadg LandMmdgb, gemmdaby-
oabasb aobabbgoggdgh bodwgnem w©o oMsbsdmgoem GmbH & Co. KG-U. 6sdmgnens,
mEgbs o3 030l Lodmgomgdadn 3M33mgdgb@emom gedmeal Jgbmmoaemo
BQB‘gbobaangm%nb Lodmgamygds @ abobo%non, of  dyagb  3m33mgdgbGamn
3M3abo@nE bobdmasmgdedn domgdnmo aoggdoom. sMsbsdmgomons 3530b, Gmog-
Lo dgbmmoaemo 3obabolbdagdemmdalb Ladmaspmgds 33mog 3mddmgdgbdomaw Mhg-
35 bodmadmmgdadn, omdze %nb 339 ©0m 3MI3mgdgbdomow asdmoonlb bbgs gndba-
o 3060, Mmdgmoig Lobdmasomagdol 3Mgon@megdol Bnbody ol N EB?) 3o-
33 Q03 Bdo® % 3MIQ é] J 330 ©33
Labl, MmgmemE gmdsboodamo badmasomgdol 3md3mgdgh@omon. doMmomopom 3
LadmgaEmMydol ©ogndbgdal dJmogsfmo gy sMab ob, mHm3 Lodmaswmgdol dmbe-
Bomg ofiggeon 3oMo of 0g93b 3abambl, Mmameg 3m33mgdgbdoma, 3moboga&o

393900m. (ob., Wagner, Heidemarie /Rux, Joahim, Hans: Die GmbH & Co. KG, S. 31) ggo-
mamo  ©ggobognob dobgogom, g9@Mdsbmmo  Ladomomom Fgdmomogzabgdmmo gl
gmmds 3mdoben@n® Lodmasmgdam gabnbomgds ©o MggmmoMogds gnb dbgas-
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d0D36396mbamos Losjom Labdmaommgdols s Bgdbmaonmo 3o-
bybolbdggdmmdol bobmasomgdal asbbomgs om-3om3g.

1.1. bosggom Labmgspmgds

Losgom Lodmasmgds Bamdmowabl gMom-gho yzgmadg dgger
bo;ﬁgfﬁ)m bocbmao@mgbob,m ob o oMol 39-19 Lonznbol godmambg-
do." 333039 gdemo  dmbabmgdom, 3dnMggmn  Lasdgom  Labmge-
©mMydd o dMn@sbgmBn hedmysmndws. ymggmngg gb 3o g3mbmdon-
30b  gobgnmamgdad, sbomo LaBomdm Ladnamgdgdol Rsdmysmndgdad
©d 83dobmab, Lodemgam-babombbm Laddob aondgmdgbgdsd asbsdnmm-
3.1 8963360380 3oMgzgmo Lasjgom Labdmgommgds g3bzogds 1682
Baemlb  bLobgmBmogdom - ,Logagmm  3md3sbns  g30bgol  Lobsdn-
F)m%gm“M.

Losdom  Ladmaswmmgdadao  Labgbegdm 3ado@omn  @agmgamos
0d(309%90. 030 3MgRo@GmOms B0bsdg 3abmbl 393l dbmmmo magn-
Lo degbnm.15 mog0bn om@oonmo dmbgdom ol yzgmedy sbemmb
©adb Igbmmoanmo 3sbabobdggdmmdal Ladmgspmgdabmsb. MHmug-
Lo LL-b o B3L-b goblbgaggdadg sbomdmmdm, mo330Mzgma
Mbd 300bnBbmb ob, Gm3 33 Mgymm JomEogzo gmmdss, oMy -
L. Bgodemgds asdmzgymo dom FmEob oMbgdmmo Bgdwggn gabbbge-
390900: LL-L godo@omon godmoabs@gds ©d(309380'" ©o dobdg, Gm-
am@ 3 goboob Jomamody LabgmdBogmgdmogn 3mbGEMmmo owoo.
LL-b FJgmdmos 3Jmbogl bLogsmm bsbosmn o ofzngdo gon@obmb
bLoggmbom doMgadg. ofznob IJgmmdgmgdol b3omo (33emolb douxb-
9o35®, oM oMol Lognm  (33momgdgdal  BgBebs  Ladgbomdgm
99b@EM o s bogdamonbos 33momgdol @ogojbomgds Losjgom be-
Bmgoomgdol Mgab@@mBo Mgaob@EmsGmEmmasb. Lbgsgzemon oMol 33L-
L B9dmbgqseBo, Lowsin bomob gobbgobgdobal bLogomms, gMmo

bo. 39Mdme, 89Mdsbool bagodgdm 3mogdbolb 161-9 3aMogmogal 3oMggmon babBn-
mab gnbg@[ﬂom, Lodmgommgdams gb dgMmgmemo gm@ds Bamdmomagbl Jm%QS(Qo@‘gﬁ
Lodmpgomgdal. (ob., Wagner, Heidemarie /Rux, Joahim, Hans: Die GmbH & Co. KG,
9.Auflage, Freiburg, Berlin, 2001, 30) sdgob aodmdmnbamy, Bgodmgds godzom, md
GmbH & Co. KG o6 BomImawagbl 3m@3m@magnslb. o Mo gobabbgaggdl dob dg-
onaomo 3sbagbobdggdmmdol Labdmasomgdnbogeb ©s Mmagme brgds dobmeb we-

39380693 mo  gamzgmmo bagnmbgdal dmbgbmnagds 3omzg gabbomaobs ©o 33mg-
30L bogobl Bomdmomagbl. ngabogobo(g, o6 Jgob o 6&%(470780[5 adbboengal bgg-

MHmJo.

10 kob@ @0 @o., bobodg m., Igfomdgms gbobgd 3obmbols 3mdgbds®o, mdoaolo, 2002,
15.

' Pohlmann J., Das Aktienrecht des 19. Jahrhunderts, Baden-Baden, 2007, 17.

2 dnPnmo ., JmbgdMagn gMmogmomds basjgom babmasmmgdsada, mdamabo,
2010, 25.

'3 “Handels-Company auf den Kiisten von Guinea”.

' Raguss G., Der Vorstand einer Aktiengesellschaft, Verlag Berlin Heidelberg 2005, 4.

5 Bgbggemos 9., bosggom Labmaogmgdolb Lods@mmgdMogo doamdsmgmds, mdomo-
Lo, 1999, 17-18.

'® Ehrenberg C., Aktiengesetz (AktG), I Auflage, Nordersdetd, 2008, 7.
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b3, Labm@Gomm gmEmdob ©o3E3s ©d dgmeg dbEng, sbamn oG-
Bomeol  Mggob@Eogos  bodgbomdgm  M9gb@®Bo'’; dmmmb, B3b-b
mEasbmms LobGgds bL-%g 805‘:@)0300.18 Lobgdolb LoMmownmgdo LL-L
LEENIGNEOL IMogemboggba@osbmds ngmmabbdgds. ,3960dmo, gb
0ol dsdgombgmms  bogEom  3609ds, bLodgmzgamymegm  bodgm  ©o
©oMgdGmEmsGo. o9 dom ymgzgmbmonmo  oMhgzs  LamMgzabom
0336138 Lo ©a3nds@gdm, Lozdomm Fmaddgdwmag Lqdal 8030@360)“19.

LogoMmggmmBo basgdinm Labmasmgdsbmab ©s393906M9dmma bo-
3ombgdo ,d9baMdgms Fgbobgd* Lajdotmggemmb 39bmboo BgbMnawgde.
89633600l ggogMogonm Mgbdndmozsdo dmddgogdl b3gEnsmuma
396mbo ,Lasdigom Ladmgsmmgdgdal Hgbobgﬂ)“m.

1.2. 99bmqoqmo 3abubobdagdmmdal Ladmasomgds

89%mmamo  33bybobdggdmmdal  Ladmaswmmgds  babamdmngo
ob@mGoom o6 asdmamhAgss. dobo BoMmImdmds ©339380M90mmay,
9o dbM03g, 3sbabolbdggdmmdal Lagnmbmsb, dgmemg dbcng 3o, ob
890436s 0d dobbom, MM basdgom Labmgspmgdal @sambgdobamgals
Lognm Gommo 3OmEgeacds 8933momoym  Mgcmm  modgMoma-
Moo, dogmo abBmEnolb gobdogemmdada 3ababoldagdemmdal bagnom-
bo gob3badmsMmgmn god@mmn gobmoemn Labmgomgdsdo Imbsbn-
mgmdob bmEggmo 3oMobomgab. dMagemo Labmaomgdal s6bg-
dmdolb dombgooze, LEmMEMgo 36Mg00@megdol 606889 ombgdammo
3obybobdggdmmds BoMmImomaggbos Lobdmagsmmgdsdn dmbsBomgmdal
©a330M3Mmmgdge  gomgdmgdeb. Jgmgaswm, bLogsgmm  LademmamBo
©333300Ms Bgdbmmoanmo 3sbabobdggdmmdal bLodmagsomgds. ab-
GmEomme ob d0M3gmom 3gcdsbnadn Rsdmysmndos ©d gdwagy
8336 39m@d Ladomomal Lbgs LobGgdgddo. nbamobam LadommamBo
39%mmommo  33bmbobdggdmmdol Labmasomgdsl doMm@adnmn sbs-
mman oM dmagdgdbgds, s30@md saMgdab 9.6 396Mdm 3m33sbogdl -
Private Company, Corporation. sdg&nznee bods@mamdn dob gBmegds -
Limited Liability Company (LLC).?

bogoMmggmmBo  Fgdemmommo  3sbabolbdggdmmdol  badsGomyg-
36030 bogmdgmgdo dm@Egdamos ,39B0m3gms  Bgbabgd“ Lojetmzg-
mmb 396mbdn, a9Mdsbnob ggogMsgonm Ggbdndmnzsdn 3o dmyd-
dggb L3ggnamamo 33bmbo Bgdmyoumo 3sbybobdggdmmdal  be-
Bmgomgdal Bgbabgd. doMmomspem LEMEMgm ol sbgbmoggdl d3b-

'7 Balser H., Meyer W., Piorreck F. K., Die GmbH, Rudolf Gaufe Verlag Freiburg im Breisgau,

2008, 11.

'8 dsb@u@os ., 6obodg o., d9Bsdgms Bgbebgd 3obmbol 3mIgbGstn, ®mdomoba,

2002, 266.

9 3q6 5> g, Lasdaom LadmagoEmydal mMasbadsznaby o 6dzombamgdals
03O 3 G Y ) G (CERRIVARIC] J

LadaMomgdFagn bogmdzmgdn, mdamabo 2002, 27.

20 Ehrenberg C., Aktiengesetz (AktG), I Auflage, Nordersdetd, 2008, 7.

2 dob®mEos ., 6obody o., 39BomIgms Bgbobgd obmbol 3m3gbatn, mdomobn,

2002, 17.
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Loob ©oze330M9dmm Lazombgdl, mwndEs o3 396mbob Bg3bgds bogds
Lbgo@abbge 306(*7600)2

2. 3mA3mesionl (369806 goblbadmame bagom Ladstmmal dnb-
Jegoom

oo 0M0@ebgmal badommmgdmngn LobGgds o6 oEbmdl Ggm-
dobb - ,3mE3mEEns. nbamobam LadsMomgdmog LobGgdado ao-
dmonygbgds bo@yszs - ,3mE3mEsEommo dJommzge, ondiEs mbos swo-
6086mb, MM ,3mE3mEsEonmo JoMmazs” 8dgMnznb BggMmgdmmo
3808gd0l 3936096190030 @ mgmE 0880 Rsdmysmndgdmmo 663600.23
dgEbEedgdg Laminbol @obabynbadwg Mm@ oym 3mddsbos, Gmdge-
03 gMmE3mEmszoolb Dgdmomasbbomaem 3008 gMnmdgdl 83dsymanmgd-
. 0bamob3n basdinm Lodmgsmmgds megnbagmew asbbgobgdown
0d3ngdom 86 omMbgdmdes 1844 Bmodog ©o Jgdbmmonmo 3sbab-
0bdgqgdemmds dbmmmeo 1855 Bgmb Q0380®0.24 833-30  3mE3ME-
300l yzgms 396mbdpgdemmds 1800 Bemolb 39dwmaa moﬁmQQabo.zs

nbamobamo  LadsMomoma  ,3mE3mEsgoolb  baggmem  0ygbgdl
&9Mdobl - ,3m330605¢ @s Ygbodadobaw, ,3mI30bonl LadsMmmambe.
3m33s0600l  LadoMmmmalb  byg@mBo  obgmobol dmsgsmo  306mbalb,
Amd3abogl (38 2006 dobgogoo ©oxndbgdnmo  yzgms  3mddsbos
o0l admuznEgdgmn  omMooneno doMo, Mmdgmbsig dgndmos
Brrmdogl Jmbgdal, ommb bgmBgzmymmgdgdn, smdmal Laddg Labe-
dommemmBo ob godmgnwgb dm3sbybym. oudEs 3mddsbos dgadmgds
©oxmdbogl gbmmonmo b6 Jgndonwsage SQB‘gbnbaégbgmbnm.%

0bamabaymo badsmmamn 0ygbgdl Ggmdnbl - ,Bg36gdn“ o oM
29d3ombgmgdot. sdabmab, 3mddsbos Mmdgmn@i Bgdbraonmns dj3og-

oo (Companies Limited by Shares) Bgodemgds agmb bogscm ob 396-
dm.? 396 dm  3m3d3860sb Mbos 3Jmbogl Lodyss Limited o6 Ltd Lob-

22 Balser H., Meyer W., Piorreck F. K., Die GmbH, Rudolf Gaufe Verlag Freiburg im Breisgau,
2008, 11.
22300%.35(?)9600 ., 60badg o., dgBomdgms Tgbobgd 3obmbol 3mdgb@amn, mdomaba,
24 Hansman., Kraarman, The end of History of Corporate Law, Harvard Law School, Law and Eco-
nomijcs Working Paper No. 235, pg. 1-2.

0339
% Companies Act 2006, Section 3: “3 Limited and unlimited companies (1) A company is a “li-
mited company” if the liability of its members is limited by its constitution.It may be limited by
shares or limited by guarantee. (2) If their liability is limited to the amount, if any, unpaid on the
shares held by them, the company is “limited by shares”. (3) If their liability is limited to such
amount as the members undertake to contribute to the assets of the company in the event of its being
wound up, thecompany is “limited by guarantee”.(4) If there is no limit on the liability of its mem-
bers, the company is an “unlimited company”. ob.,
http://www legislation.gov.uk/ukpga/2006/46/pdfs/ukpga 20060046 _en.pdf.
27" Companies Act 2006, Section 4: Private and public companies (1) A “private company” is any
company that is not a public company. (2) A “public company” is a company limited by shares or
limited by guarantee and having a share capital—(a) whose certificate of incorporation states that it
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bogomm 3mbEgngoowsb, Labgmdbogmb dogm dobodgdnma LEGSEw-

is a public company, and (b) in relation to which the requirements of this Act, or the former Compa-
nies Acts, as to registration or re-registration as a public company have been complied with on or
after the relevant date...”

ob., http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga 20060046 en.pdf.

2 Kershaw D., Company Law in Context, 2009, Oxford University Press, 11-12.

29 Partnership and trust law. Kraakman/ Armour/ Davies/ Enriques/ Hansmann/ Hertig/ Hopt/ Kan-
da/ Rock: The Anatomy of Corporate Law. A Comparative and Functional Approach, second edi-
tion, 2009, Oxford University Press, 20.

8 Limited Liability Partnership (LLP), The limited Liability Pratnerships Act 2000. ob.,
http://www.lawontheweb.co.uk/~/media/LOTW/Files/Legislation/LimitedLiabilityPartnerships Act2
000.ashx.

3 5dgeb 3meob Jgdwamd 9.B. charter competition - Mmegbsg GoGgdo grodAgd0E
960d0bgonlb 0bzmE3mEanobs o Manbzmmdmmagnobasmgnlb. mogMn omgobamgal
©gerog3gMol JGoGns. 933 «dbbgaemgl 3md3sbosms 50% @gmaezgmdo oMol abzmem-
3mMomgdmmo, 33306 Mmegbsig 300 dnmombasb J3gysbada o3 %@)o@nb dmbobgemm-
by bmemme 900,000 Bgomagbl. ob., Kershaw D., Company Law in Context, 2009, Oxford
University Press, 202-203.
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2 woMgd@mmos qamgdsdmbomgdgdo gobd@znsgdamos Deleware General Corporation

Law-b 141-g 8«bmBn: Section 141 (a) DGCL : ,,The business and affairs of every corporation
organized under this chapter shall be managed by or under the direction of directors, except as may
be otherwise provided in this chapter or in its certificate of incorporation. If any such provision is
made in the certificate of incorporation, the powers and duties conferred or imposed upon the board
of directors by this chapter shall be exercised or performed to such extent and by such person or
persons as shall be provided in the certificate of incorporation...”

33 Eisenbardt U., Wackerbarth U., Gesellschaftsrecht I Recht der Personen-gesellschaften, 15.
Auflage, C.F. Miiler 2011, 1.

3 Hohloch G., Gesellschaftsrecht, Verlag fir die Rechts- und Praxis, 2002, 1.
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The Term “Corporation” in Different Legal Systems
Summary
Nino Jibuti*

The term “corporation" is used in different variations in legal literature:
corporate governance, corporate law, corporate transactions, etc. Thus, the term is
not new. It is noteworthy, that despite its wide use, the definition of the notion of
"corporation” is still controversial. If in the past years this issue was interesting
only with respect of determining the main characteristics of corporations,
nowadays the debates became far more sophisticated. The key questions to be
asked are: what is the rationale behind the term “corporation"? Is this the overall
term for all kinds of commercial enterprises or it can be used only for specific
types of entities?

The word “corporation” stems from a Latin “corporatio” and means “union".
The widespread use of the term creates an impression that it is well established
across the various jurisdictions. However, in reality, the legal systems of many
countries such as e.g. the UK and Germany, are not familiar with this term.

Instead of the term ,,corporation” the English law uses the term “company”,
“company law" and the German legal system - “Gesellschaft",
“Gesellschaftsrecht", respectively.

Georgian legal language is well familiar with the term “corporation”, but it has
found the statutory recognition in the corporate statute only after 2008
amendments. Article 2 of the statute considers the terms “corporation" and “joint-
stock company" synonymous. The Georgian corporate statute is most closely
related to the German law but with respect of aforementioned amendment it
shows the signs of Americanization. It is in the US law that the term
“corporation"”, “corporate law" is extensively used and it is believed that the
notion of “corporate governance" was also created there.

Georgian legal system considers a corporation to be a joint-stock company, but
whether the opposite is also true, Georgian legal system gives no definite answer.
According to the main characteristics of corporation stated in the Georgian
corporate statute following “numerus clausus" principle, only a limited liability
company and a joint-stock company can be considered as corporations.

* Ph.D. Student at Ivane Javakhisvili Tbilisi State University, Vice President Marketing of The
European Law Students’ Association Tbilisi.
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To follow the narrow understanding of the term, only a joint-stock company is
a corporation, but with the broader understanding the limited liability company
can also fall under this definition.

The Georgian statutes are not providing any legal definition of what is ,,a
corporation". This fact emphasizes the importance of bringing some clarity in the
use of this term as a name of study discipline. Nowadays, the course of “corporate
law" is taught at multiple Georgian academic institutions. With due respect of
current reality, when the “corporation" is no more considered to be similar to
“union", the subject of “corporate law" course must be the law of joint-stock
company and/or the law of limited liability company. But if we agree that “a
corporation" and “a joint-stock company" are synonyms, then it is the law of
joint-stock company that should be the subject of corporate law course. Moreover,
the course might also be named as “the Law of joint-stock company".

Finally, it must be noted that despite the widespread use of the term
“corporation", the controversy around this term and the debates related to it
remain very topical. The practical and theoretical importance of definition of
notion of corporation must not be underestimated also for Georgian law.
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©mgdsdo.’

39Man ddoMmzggemmds  admznEgdmmos deMommmbs s ddeFmm-
39l BmEob  bomdolb  oMbgdmdady. o mebsdmgdmdol  3oFmme
doge o 0gb6gds gb bomds ©oEwmmon, 35806 bamborg woozamassl
doo dndsMm bomdal ©s sxmaMaznb dnsbomdlb bymobaggmgdal be-
3noat bogdggdl. bgmobaygmgds Bomdmowmaqbl s6Rg306L Jomblbs s
0dnmgdol dmEob.’

3Mbgmz0d gMobgm mogzol dmbBaggl mobs, Gmd Lado Madss
Loagom  bgmobaygmagdobogal: osMomon, bszzgdn ©d bomds. oy
dmbogds obg, Am3 bymobagomo 39med Bgdmgdl 83 bLsdogzgb gm-
oo d9bamhnbgdol, 35806 %96 mMbos omdmb nsMown, B9dwgma
bog39d0 o Lyem dmemb bomds, Mogsbsiz o3 ¢3360L369mnl  go-
6989 domongmgdol BgbomBmbgds Bgndmgdgmos.*

2. Vertrauensschutz

396mbogmo  bomdal  abbGoGnGo  gg@dsbamo  LadsMmmmoEsb

80’)8@0605}30’)6[}5 ©o ©0gdeg 930m3nmo @mIGMabal yzgmady bo-
0y @ mgzambofnbm gedmbagmmgdow 80056330.6 LEmEg agmde-

bgem  LadoMmmomBo oMbgdmemo  GgMdnbn  Vertrauensschutz Bomdmoco-
896L 360 by abLGoGnE 0L Egoﬁumb/ Vertrauensschutz bomdol
(3350 0Q603603b8 ©o 39Mdsbnsdo ol srnaMgdnmons doMomow
3MbLG oGN30 35)06(3030@.9

2 Ly, Nedb-168-162(36-09), 28 s3@owmn, 2009 Bgmo, J. odowmobo; ob. samgomgg,

Legl, Nedlb-1433-1391 (3 -08), 17 3dom@o, 2009 Bgeo, 4. mdamabo; Lab, N°E)l> 1725-

1679(3-08), 30 agbobon, 2009 Bgeo, J. mdomabo; Lab, Nﬂbb 535- 506(3-09), 6 ™g-
mab o0, 2009 Bgmo, 4. odamabo; bLal, Nedb-3b-174-168(23-10), 20 ngmobo,
010 Bgero, J. mdomoba.

8 Forsyth Ch., Professor of Public Law and Private International Law, University of Cambridge,

Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2; ob.

3o@onegds: Board of Governors of Loreto Grammar School, Re Judicial Review [2011] NIQB 30.

“ 0d39, ob. 30@0cgds: Baroness O’Neill, A Question of Trust (CUP, 2002), p. 3.

® Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment

Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 19; ob. (30&06gds: Trevor

Hartley, The Foundations of European Community Law, (New York, Oxford University Press,

2007) at 149.

0439, ob. 3o@omgds: Brown, supra note 13 at 6.

7 0b., Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October

8, 2010). Public Law, Vol. 2011, 16; Forsyth Ch., Professor of Public Law and Private International

Law, University of Cambridge, Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer

Conference 2011), 4-5; Thomas R., Legitimate expectations and proportionality in administrative

law (2000), 41-42.

8 Thomas R., Legitimate expectations and proportionality in administrative law (2000), 42.

9 Zeyl T. I., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment

Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 19; ob. (3080gds: Brown,

supra note 13 at 6.
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396mbogMn bomdol 3Mnbzndol w©o3olb 360336gmmdadg ymeo-
©mgds gadsbzomadamos g 30093 3OMboob «@dsmemabo sdnbo-
LEEsEonmo LobsdosMmmemmb 1892 Bmol gowobyzg@nmgdada. bLabe-
domoemmb Bgbgommgdom, LodeoMomgdmng sMsb@odomaEmmdal  ao-
dmobggzs 338969dmmdal bgdemmzol go3gdnom ©odwogemn  Lodem-
omgdmngn  dogmdaMmgmdal  ymggmomzgol  w©s Bemgdol  Bgdmgass
adnddgds o obog, ow d96s63g, Mmdgmdsi bgdemmzal bomdab
Loggmdggmdg 9389bs Loabmgdo Bgdammzgnl go3gdosb gmmo Bemob
89dgs, 0dnmgdmmo asbogds gssmagzabaygmmlb gb GgMoGmEmns b
dob  badomomgdMogo g@oogmomdol  sbmgdnEem dmbgbmnggdab
Lobogzmmo  ©og30bMgds oo ®abbgdalb  aswobws.  3Maboonb
@domemgbo  s@dnbobEEogonmo  Labsdsmmemmb  bbgs  gowsbysg-
Gomgdsdo 330mbmmmdo: bomdalb 30bzndol bgmymas 0dbgdmas,
om30 mobbolb gomobos ag3nbEmgdmms Lobmolb dgbsgnmemgl, Em-
dgmdaz ym3gmaszemn  @anmg3mmdol  as6g3g, sdnbob@mMmaEnmmo
MmEgobmb (3636 mMn) mgogosmamo  Fg@ymdobgdowsb asdmdwn-
6oy, 039Moms, MmMI dob o6 g3demgds mabbol gowobws. gb ©os3-
60bgde 0d bomdal, MmIgmai dmdamadggol 9bos 3Jmbogm swdn-
bob@Magonmo mEgobmb Fogm as3gdnmo  mgogosma®o  sbbbe-
83635693900l dodsMm; 3s0daMol Mgbdndmozal 3gMomedn bom-
b0l 3M0b3n3dds 3093 NBO™M FyoMo ©oNd3300MS SN NMMN-
o dg3bogMgdsbs o LabsdsMmmemm Bﬁodéndoan.m

8963sbmen  LodoMmomBo Vertrauensschutz @oo bsbos smnamgdea-
mos obgo (369ds@, EmIgmol 939 gdnmgdl sdnbab@maigommon
MEa3bmlb b33 MImgdl, 3s@ngn bgh doom dogm dowgdme go-
©oBy3980mgdgdL."" 1956 Bgmb dgmhmnbolb nBgbogbds LobodsMmmma,

Vertrauensschutz-os 3606(303%7 @ayMbmdom, sodnms s@dabob@ms-
3ommo mEgabm, gogamdgmgdnbs 3936gmdal asogds. LabsdeMmmml
9L 8obRnbgds smbabndbagns ndom, M3 sdnbobEEmogonmo mMgs-
bmb dogm Jomgdmmo gosbyzg@omgds Meozmm 39bmbLababssxmd-
©gam oym, doaMad Moaobsz 9MLgdmdos ImbamBgmol dbMowsb
dob dndsmm 306mbogMo Bomds, M3nmaGgbmds o3 «30656369ml Fog-
6030.12

0 Gn@oge 3., gobmbogMo bomdolb 3G0bindo (FgosMgdombods@men 66030 obom-
0bn), gaE@bscmo  ,Jomomemo  LodsMmeal  Fodmbomge®, Ne2-3, (SJ 212; ob.
0@ocgds: Piittner, Vertrauensschutz im Verwaltungsrecht, VVDStRL 32, 1974, 200 210.

" Geo Q., Substantive Legitimate Expectations in South African and European Administrative Law,
German law Journal, Vol. 05, No. 01, 67-68; ob. (50@ntgds: Forsyth, supra note 16, at 242,
Seerden & Stroink, supra note 16, at 119, SCHONBERG, supra note 16, at 71-72, see also Joined
Cases 7/56 and 3-7/57, Algera v Common Assembly, 1957 E.C.R. 39 and Cases 205 to 215/82,
Deutsche Milchkontor GmbH et al. v Germany, 1983 E.C.R. 2633.

"2 0dgg, 68; ob. 3o@nmgds: Quoted and discussed by Forsyth, supra note 16, at 243.
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3. 39b6mbogMma bomds o 3dbmbogMo dmemmonbo

0bamoba@gbmzsb ©md@®nbsdn 306mbngMo bomdal nbbEodndal

0db0nd3bgma  g3b3gds GgmMdnbo Legitimate Expectation, cmdgemo(s
Lo@ysobo@yznm 396mbagm dmemm@nbl 608b6agb. ol Lamaggh ogdl
LogPom badamamBa oMbgdanmao Lads@mmasbmdol 36068030@06.13
30M39mo jobmbongmn dmemmoobn obamolbda 1969 Bgml mmmoo
©qbobgol dogém dogdyem 60@05333@0@3608014 ngbo 60bb36360.15
dob B89dwgy ob 1970-0860 Begdol @obobyolbBdn goM339mmo gmm-
dJoon oMbgdmdms nbamoby@m LodoMmomBo, ondEs bogdosmo dmzm-
domgdammo ©d dgdmmoamo Labom. dmmm Begddo dmbos oxbnd-
bgemo 3Mnbindolb LEMogo Ggddnm asbznmamgds ©d wmgb 9339
39M33@  ©833300M90Mmo nﬁb@)n@)ﬂ@)no.m 396mbogMa dmemonbal
83630MGgdnbol  gb3gdom bomdab 80dbndgzbgmm Lodysgdl, Gmam-
Mooy Reliance ©o Trust. @mg@mnbs o aobobbzeggdl gMmdabgmals-
836 bomdobs ©d dmmmeobolb 0bBgegbgdl w©s dsm gobobomasb
0)0606057860'3363Qm360@17.

936mbobademmnmmd doMmEadomd Jommooms, Mmd Vertrauensschutz-dos

Rodmogomods Legitimate Expectation.'® owd3s 39936 ogob «bozg@bo-
&adob 3Mmaggbmmn  JOabGmagm gmmbsoGo oogolb 2011 Beoab
6536m33n"’, (9o 3398 gddg oyMbmdom, gobbbgaggdnem dm-
LoBEYBIL dz0mamgdl. dobo mddom, 1988 Bgmb ImIbogdne LEe-
§0080%° obog 30MomEmdEs, GmI ag@dsbymds (369003 Vertrauen-

schutz, HmgmeE bomdalb ©a330L 36M0bndds, nmadsds goM3zzgmmo
Mmoo obamoba@®  LadosMmomomBo  30bmbogMo dmmmonbol Rsdmys-
™0dgdd80 o Mmd gl ogm abbEoGnEob ghmo LsdsGomgdmongn

'3 Legitimate expectation in Singapore law, http://en.wikipedia.org/wiki/Legitimate_expectation-
in_Singapore_law, nb. (30@0gda: Peter Leyland; Gordon Anthony (2009), “Legitimate Expec-

tations”, Textbook on Administrative Law (6th ed.), Oxford; New York, N.Y.: Oxford University

Press, pp. 313-330 at 313, ISBN 978-0-19-921776-2 (pbk.)

"4 Schmidt v. Secretary of State for Home Affairs [1969] 2 Ch 149.

'8 Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment

Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ob. (5080fgds: Forsyth,

Christopher, Professor of Public Law and Private International Law, University of Cambridge, Le-

gitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2; Schonberg,

supra note 15.

'® Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 8,

2010). Public Law, Vol. 2011, 1.

'7 Barak-Erez D., The Doctrine of Legitimate Expectations and the Distinction between the Reliance

and Expectation Interests, European Public Law, Volume 11, Issue 4, Kluwer Law International,

2005, 585.

'8 Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 8,

2010). Public Law, Vol. 2011, 16, ab. (30&06gds: Westzucker v Einfuhr [1973] E.C.R. 723, 729.

"9 Forsyth Ch., Professor of Public Law and Private International Law, University of Cambridge,

Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2-3.

2 0dgg, ob. go@ngds: Forsyth, Christopher, The Provenance and Protection of Legitimate

Expectations, (1988) 47 Cambridge Law Journal 238.
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LobEgdowsb dgmEgBo aoa@ebal BgbobnBdbogn dogomomn. dagmsd
dob  ©omd3s Ygmds, Mm@Es mmme ©babalb 3z0ombs, o Mo
833egbs ogmbos Vertrauenschutz-ds dob 6‘)@‘56533(8)”@360%3217 -
dgmBo  doMggmow  ogdbs  bablgbgda  306mbogMa  dmemenbo.
mmmEds 93sbabs, Amd gl ogy b mozo@ IMmU3os @S SM(3
3Mb@0bgb@ e o ofE Mo0dg Lbgs Byosmmb dobdg dgasgmagbs o6
dmabogbos. sbg Mmd, 0bgmoldo sxbndbaymo abbGoGmEGalb gobzn-
»aMgds mmmEo ©gbnbgol 3G90 onmo ambgdal odbabaymgdss o
0fd Mo0ndg Lbgabs. gb ndab o6 b60dbogl, ™I 396mbogn Imemmun-
bob  BomImMBmdol  ob@GmEnsdn  Vertrauenschutz bogMomo  asdmo-
Mo@gbs, dogmed w©gbnbaol dbgosgbo 3sbabo 83 zmoboo  33mg30bL
9396L3gJGogm ©obobynbns.*

4. 3MmagbyemuMo ©d ddGgMnamaMmo 3obmbogMo bomds

oM@ 0bs8n  gobolbieggdgb 3Em@Egbmemam  ©s  FoGgMosma@
39bmbogm bomdab.

0bamabam LbadommamBn smdmzgbgdnmn 396mbogMo dmmmoanbn
®030830M39mo@  3Mmigbmamama  babosmabs ngjm.23 3m(39Leo-
maco  39bmbogMo bomds 60dbogl obgmo  badMmiEgbm  Mamgdal
0fbgdmdal, Mmdgmbaig ©o0b@gmgbgdnmo dbamg gemdl Lagstm
dmbgemol dmddgmgdol Bgmggeow, ©oE BoMmImdmdlL  306mbogm dm-
mmEobb? mmmoo ©qbobgol gomabyzg@omgdsd, Mmdgmdsi nb-
aobam badommamdn Jgdman@ebs 396mbog&o bomdal nbb@odn@o,
dosbogs LadMmEgbm «mgmgdgdo Lbgswalbgs moEgbbonl, bgdsmom-
30b, 30%0b, Lamggdmobs o9 Lbgs Labol 3Mngnmgangdol dggemm-
63@36[}.25 dgboadadnbom, dmbms 3MmEgbusmamo  Ngmgdgdobswda
0bgdmman  39bmbogfo  bomdal  smosmgds, Moz anmobbdmdms,
md  doboggdnmn Mamgds o moEgbbos o6 Bgbywgdmes  3o-
©adEg, ©30bGgMgbgdnmo dbamol dmbdgbobs s dobo sBMalL goo-
30mobB0obgdol  asg89.°  oby  ©onbGgMgLgdme  Fbomgl  asshbos
bomds dobomgzol dnbogqgdnmoa LadmmEgbm Mamgdqgdol dodsmo.

2 nggg, g,snb. go®omgds: Schmidt v. Secretary of State for Home Affairs [1969]2 Ch 149.

(¢] 33, =-J.
2 Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment
Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ob. (3n@nfgds: Peter Ley-
land & Gordon Anthony, Administrative Law, 6th ed. (Oxford, Oxford University Press, 2008) at
313.
24 Craig, Administrative Law (5th ed., 2003), 639-680, 639-680.
% Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment
Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ob. (30&06gds: David
Wright, Rethinking Legitimate Expectations in Canada (1997) 35:1 Osgoode Hall L.J. 140 at 143.J.,
ab. sg@gmgg, Groves M., Substantive Legitimate Expectations in Australian Administrative Law
(November 2, 2009), gv. 472-473.
% nb., Groves M., Substantive Legitimate Expectations in Australian Administrative Law (Novem-
ber 2, 2009), 472-473; Legitimate Expectation in Singapore Law, http://en.wikipedia.org/wiki-
/Legitimate expectation in Singapore law.
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Joromem  306mMbAgdmmdals o ©mIGEnbaBa sMss g mdsby-
00obgob godngbmmo 3MmEgbamomamn s FoGgMosma@mn 396mbogmon
bomds,— ondEs 9bgbsgbo LobsdsMmmmmb dngm asbbomaem gfo-
96 bagdgdn asdmongzzgms 3MmMEgbamemama 396mbogmn dmmmonbol
©d(330L  dmEomgdmmds. 39MdmE, bLoddob Jobomgdowsb asdmdwn-
bomg gonM33e, Mmd dmbamAgmol dbGowsb gobshngmgdal 300l
oM 3930L d0dgbo oym sdabob@@msgonmo mEasbmb dogm aobe-
hogmgdol 306mdgdol sMabBmmo gobdom@gds. Lagsbagom babadem-
ommd doohbos, Amd JmEgdnm Fgdmbzgzedo, Loazm nbongnwas-
mamo  ddnbob@@msgonm-bsdemomgdmngn ool  Latgdmmazom
boBomBn gobohngmgdol @amgdol asbdom@gdobol ©8d39dmmos oM -
bgdoomo bobosmol Bggomds. 306306 sdnbobGMaEnmmds mege-
6md o330 LadsMmmmgdMmongo Bggomds d9&nb asbohngmgdol =o-
mgdob ao6dom@gdnbab, bmmm @anb@gMmgbgdmmo 3nMo sognmznmn
©d ©OEMm0d 33b6mbogMo Bomdal obbodnGom, ogn Mgmgdsdm-
Lomons, 3@ aosbohngmmb 0d Bgbom @s 0d 39380, Gmamemi gb
o@dnbabBmogonmds mmasbmd gobmdam@e. Lobobssmdwgagm  gob-
doM@gdal  30mMmdgddo, sdnbob@GMagonm mEMaebmlb  ygmgzgmogal
dgmdmns 3MabBmMo  gobndam@mb, Bgaomdsdn Bgoyzsbmlb 3omo,
o3 bogbgdno godmmoibogos bahngmalb o6 Lamhgmol Bamoagbol
M@mgdomn  bamggdmmdal  Fgbodmgdmmdal.  sdgbsw, bagsbagom
LobadoMmmemm asbdam@Gogl, Mmd s@dobobBmMogomma mEMasbmlb dogm
©03390mn  badsMmmgdMogo JgEomds o6 mbms asbogl 3nmob
LoMhgmol  ©obadggdmdol  ©adedMm3mmgdgmo  doGgfnamnmbada-
ngdMngn bocg*gdgagn.ﬂ

dmenm bobgddo abamobol Labsdsmommmb 3mDdagns dgogoms ©o
8361339nmBoma dmbes doGgMosma@a 39bmbogMo bomdol smns-
5)360.28 b 3mboEgns gosdyams Labsdsommm 3Mad@nzed o sdoom
Bob gonbBmm 306mbdgdgmb. o3 3Moboo 396mbdmgdemmds 33me3
0(33gds o Ladmmmm babgb oxbndbayem 0bbGoGNGL donbiy Labe-
doMomenm odgasb.”

do@gonomamn  30bmbogmo  bomdol ©MmL  ©InbGgMgbgdmmo
dbomg dmgemol o0dg Lamgqdgmbs o9 3ommdalb  aondxgmdgbgdsl,
FMamME0(399, doaomoma, bmEnsmaen abdamgds. o3 dgdmbiggzedn
3060l dmemmeobo, MM ob Jonrmgdb Lamggdgml, ©edysmgdammos
bgmobagmgdol  Imgddgogdgddyg, oE  asbsdnmmdgdl  306mbogmon
bomdal oﬁ)babméob.ao

MROm OmMd ©9393Mb3MgGMmm, dsGgMndmaEn 396mbogFn bomd
3mobogds men bsbno. 306M3gmo, Mm@Es 3060 0wgdb Mendy Lam-

77 Ll Nedb-168-162(36-09), 28 s3Gomo, 2009 Bgmo, 4. mdomoabo.

% Ygo., Zeyl, Trevor J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in
Investment Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13; ab. (3080gde:
J.H. Hans, Europeanisation of Public Law (Europa Law Publishing, 2007) at 165.

2 0439, 14, ob. 3o@ocgds: S.H. Bailey, Cases, Materials, and Commentary on Administrative
Law (London, Sweet & Maxwell, 2005) at 599.

% Craig, Administrative Law (5th ed., 2003), 639-680, 639-680.
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8909l 96 930Me@gbmdal ©s o3l Imemmeonbo, ™I gb dogmde-
Fgmds goaMmdgmmagds. 3 Fgdmbgqzedo 39bmbogmn bomds gu9d@wm-
Gor Dagrogb 3oREyziGrmgdol 80dmgdol ©biMysegm YBwI-
30dmbomgdal, aoomddmb gb bomgqgdgmo o «m3n@sgbmds. gonddg-
35 ©038390mons dbmmme  gobbagnmegdamo, 39bmboo gomgzamab-
Bnbgdnemo g069dmgdqgdol smbgdmdabol. dgmeg Bgdmbagzss, Gmog-
Lo 3060 KO 96 LaMagdmmdl Msndg bamggdmoms o9 #@3nMe-
Babmdom, dogm@ad o3l 396mbogMn dmmmonbn, MHmd oxbnBbaymo
bLaggdgmo o9 M3oMdGabmds dob doggds. 83 Bgdombggzedo  30bm-
bogfo bomds sndmmgdl aswsbyzg@nmgdol dodmgdl, dobiEglb domb
©a3nMgdmmo boﬁ&abaqn.m LEmEgo dbgosgbo ogmass sbabayemo
bogoMmggmml  396mbdgdmmdada. 306M3gmo Jgazndmns go3dngn-
3mo  30bmbogMo bomdolb sMLgdmdob Bgdmbsggzedn  swddmEzgmo
0dnbobEFMmagonm-badsmmmgdmngn o3G0l aomJdgdol ©omB39demm-
dobmob, bmemm dgmEg 39@g3mE0ns dogbowegqgds sdnbob@mMmaEnmmo
MEa3bmb ©ad3nMgdosb Bomdmdmdae 396mbogm dmemmoabl.

9. 396mbngMa o LadoMomgdMngn bomds

396mbogMo bomdabs ©s 396mbogmn dmmmeabol a39Mom bdo-
Mo  3904wgdom  LadsMmmmgdMmogn bomdal 3Mabindl, Mmdgmog

0bamobagbmzsb ©md@@nbsdn sbobamns GgMmdnboom Legal Certainty.

bodeMoemals odm (35609, MbENb39mymb badeMmmgdFmngo
abogMobmgds. badoMmmmgdmngn abog@mombmgds ool badomommg-
36ng0 LabgmdBogmb 3Mnbzndol 3603836qcmm3ebn Bgdomagbgmo bo-
Bomo ©@d 608bagb Ladsmommol Bobobbom 6063363@)0[).32 LEm g
0bnBbmmon 3Mnbzndnl assl gdbabamgds LadeMomgdMngn bom-
dob 0bb@ogado.

396mbogmMn bomdobowdn sMbgdnmn g3¢m3nmo doamdgda bLsz-
JomE ©oE YNeomgdsl  8dsbzomgdl  LodeMmomgdmngn  bomdab
3606(303%g. 3Mmagbmmn BzaMzo 3930390k, Mmd LEmMgo oxbnd-
bgemo 360b3Endob Jgogasw ashbps 396mbogmn bomdal nbbGodwm-
@)0.33 09 3oagbgegm  g3mmbabadommmml  3Mad@ogal, gb ™o
&9Mdobo ndmgbs nEgbBNMe oMab gobbomumo, Mmd dgadmgds
obobo gmobs o ndogg 3bgdom dmggghggbmb. 3ol dogomomons
9P m-gfmn  g336y39Gomgds, Lowsx Labsdsmmmd doohbos, ™I
396mb3gdmmdadn Ygbne (33eomgdal, Mmdgmog omzamabbnbyd-
©d adEdbogmo LeddmGEGM adsbobsgdol smmagbsl, o6 xbes
3dmbmes w3ndoms ©30bGgMgbgdmma 30Mgdol dodomom. Lobadem-

ommd dJomgdnmo aosbyszgdomgds ©osbadmms dgdmgabsntsw: ,qb

3" Groves M., Substantive Legitimate Expectations in Australian Administrative Law (November 2,
322009), 475.

3odgemonbo ., omMogogmo Jgomegdal Imdmgmgds, mdaemabn, 2009, 12.
% Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October
8, 2010). Public Law, Vol. 2011, 12-13, ob. (30&06gds: J. Schwarze, European Administrative
Law. (London, 1992) 872.
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06@gF3C9GoE0s gdbabam@magds Lbadommmgdmngn bomdal 3Mobindal
308030bgdsbs  ©d 39bmbogMo bomdal 3Mnbzndol w©oEgel, Em-
dgmoms domomag 39bmbdmgdmmds sMmgbagnbomgnl mbos ogmb be-
ogeo @ pobgaMgdago .

m&039 (36900 dm3obomgmdl  ag@dsbnmo LodsBmmnweb®™, bo-
©d(3 obobo gMmdsbgmobash asdogbmmbo 06006.%¢ badoFommgdEngo

bomds @ogndbgdnmos gMdnbdg - Rechtsscherheit. gb oMol 36nb-
3030, MmdgmoE gnemobbdmdl 306mbol Bobssmbobowdn bomdab o
dofMomo@am  aodmnygbgds  306mbol  mzmdomobmeb  ©o3e3306Mgdmm

bodaggéan.w 396mbogmn  bomdolb  ©oizy 3o Bamdmadzs  Ver-

trauensschutz-olb 300630300006, Moz gmmobbdmdlb, MHmd yzgms, 30bog
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37

0d30-
8 0d3g, ob. 3o@ocgdo: M. Schroeder, “Administrative Law in Germany” in Seerden and Stro-
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The Meaning of Legal Reliance and Related terms
Summary
Kakhaber Uriadmkopeli*

This article emphasizes various terms and principles that are related to legal
reliance or are close to it.

The history of development of Administrative Law is one of the determining
factor of actuality of present work. The Georgian General Administrative Code
and the Administrative Procedural Code came into force on 1% January of 2000,
which made the basis for the development of Administrative Law in Georgia, as a
distinct body of law. The new legislation established certian Legal Administrative
Institutes and Administrative Justice, that had not been in Georgia till that day.'

Although twelve years passed from the date of adoption of Administrative
Codes, there are too many problems in this scope in terms of both practical and
theoretical level. The Court practice is poor and even the legislation needs to be
improved.

Legal reliance is one of the most important institutes which were settled by the
legislative regulation of Administrative Law. This principle is gradually
establishing all over the world and is more and more gaining foothold in the life
of contemporary democratic States. However, it is clear that the principle of legal
reliance still has a long way to go not only in Georgia, but also in the whole
world.

There are some differences between German and Anglo-Saxon models of legal
reliance. Certian States such as Australia, South Africa, Singapore? connect the
origin of legal reliance with England. It is doubtful in the doctrine whether
English Legitimate expectation institute was developed by German legal reliance
principle or it was developed independently. As for Georgia, we can freely
conclude that the establishment of Georgian legal reliance institute is connected
with the influence of German Administrative Law.

In the global legal doctrine, there are differences between the definitions of
legal reliance institute. Against this background, it must be interpreted freely that
the analogous term of Georgian legal reliance is Legitimante expectation in
English literature, which literally means legal expectation and in the process of its
interpretation we read such terms as Reliance and Trust.

* Ph.D. Student, Assistant Professor at Georgian-American University.

! Compare with Turava P., (Comparative Analysis), Georgian Law Review, 10 N2-3, 2007, 212;
Book of General Administrative Law (2010), 164.

2 See Groves, Matthew , Substantive Legitimate Expectations in Australian Administrative Law
(November 2, 2009); Geo Q., Substantive Legitimate Expectations in South African and European
Administrative Law, German law Journal, Vol. 05, No. 01, 67-68; Legitimate expectation in

Singapore law, http://en.wikipedia.org/wiki/Legitimate expectation_in_Singapore law.
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There are no procedural and material legal reliance marked in Georgian
doctrine. By contrast, other States significantly differentiate these two types of
reliance.

We often read term Legal certianty among legal reliance and legitimate
expectation. Some thinks that legal reliance institute was created according to the
mentioned principle.? However if we review the practice of the European Court,
these two terms are examined such identical that it may be seemed that they are
the same. Both terms stem from German Law*, where they are distinguished from
each other.’ Legal reliance is based on the term Rechtsscherheit. This is a
principle which means the reliance on the content of law and is basically used in
the cases that are related to retroactive effect of law.® The protection of legal
reliance stemmed from the principle of Vertrauensschutz, which means that
everyone, who has reliance on the legality of decisions of administrative body,
must be protected.’

The comparison between legal reliance and such principles that are closed to
it, like principle of conscientiousness, happens frequently. There is no definite
difference between conscientiousness and legal reliance in doctrine. They have
more similarities than differences. The scientists often utilize legal reliance and
conscientiousness in the process of description of both Civil and Public-Legal
relations.®

The legality principle of public affairs is similar to the interest of protection of
citizen’s legal reliance.” The protection of legal expectations often occurs not
because of reliance, but this process is required by the legality principle. "
However in most cases these principles are not side by side, but they are facing
one another.

3 «J. Schwarze, European Administrative Law. (London,1992) 872.” cited: Reynolds, Paul,
Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 2010). Public
Law, Vol. 2011, 12-13.

* “Thomas, p. 42.” cited: Reynolds, Paul, Legitimate Expectations and the Protection of Trust in
Public Officials (October 8, 2010). Public Law, Vol. 2011, 16.

> See: “R. Errerra, “Legitimate expectation — Principle of Law to be Applied Only in Relation to the
Implementation of EC Law - Legal Certainty” [2006] P.L. 858 and Schwarze p. 938 et seq.” cited:
Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 8,
2010). Public Law, Vol. 2011, 16.

% Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 8,
2010). Public Law, Vol. 2011, p. 16.

7 “M. Schroeder, “Administrative Law in Germany” in Seerden and Stroink (eds) Administrative
Law of the European Union (London 2005) p.119.” cited: Reynolds, Paul, Legitimate Expectations
and the Protection of Trust in Public Officials (October 8, 2010). Public Law, Vol. 2011, 16.

8 See: Chris Yost, “A Case Review and Analysis of the Legitimate Expectations Principle as it
Applies within the Fair and Equitable Treatment Standard”, The Australian National University
College of Law Research Paper No. 09-01, 2009.

° Turava Paata, (Comparative Analysis), Review of Georgian Law, 10 Ne2-3, 2007, 220.

19" See: i.e. “Rv. Inland Revenue Commissioners, ex p MFK Underwriting [1990] 1 WLR 1545, at
1569H-1570A (Bingham LJ); CCSU v. Minister of Civil Servants [1985] AC 374 at 415C-G (Lord
Roskill).” cited: Forsyth, Christopher, Professor of Public Law and Private International Law,
University of Cambridge, Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer
Conference 2011), 2.
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In most cases definitions of aforementioned institutes are mentioned together
with the legal reliance. But the division has a crucial importance. The nature of
legal reliance institute is revealed exactly by making clear these differences.
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Particularities of the Georgian Model of Disputing
Tax Litigation and the Necessity of a Reform

Summary

Ilia Tsiklauri*

This present article reviews the characteristics of a tax dispute, the special
rule of the hearing and perspectives for the implementation of this rule.
According to the Georgian Tax Code, tax dispute may be discussed in the
Ministry of Finance or in the Court." So, the article generally reviews a tax
dispute settlement such as judicial and non-judicial mechanisms, as they have an
important link between each other.

The paper first discusses the nature of the tax dispute, its specific originality,
which makes it unique and different from other types of disputes.

Below are described and analyzed judicial and non-judicial mechanisms of tax
disputes in general. The Tax Code defines state organs, which have authority to
settle disputes, such as Ministry of Finance — Dispute Settlement Council and
Revenue Service. Within the Ministry of Finance a tax dispute is double-stage and
starts by filing complaint in the Revenue Service. > Non-judicial mechanisms of
tax disputes are often unable to provide complete protection of taxpayers' rights.
Therefore, it’s significant to convey disputes outside the executive branch, namely
- judicial bodies.” Therefore, the paper attracts particular attention to analysis of
tax disputes in the court.

According to the Tax Code, Georgian Administrative Procedural Law
determines proceeding of tax dispute.* There is no other special rule in the Tax
Code. These provisions are very scarce, so, they do not describe the specificities
of interpretation of tax disputes.

Judicial and non-judicial mechanisms of tax dispute settlement are
characterized by positive and negative aspects. These issues are analyzed in this
article.

According to the established practice, tax disputes are discussed by
specialized courts. Therefore, the article examines and offers the comparative
analysis with the German, French and American models of tax dispute settlement.

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University.

! Georgian Tax Code of 17 September, 2010, article 296.1.

2 Georgian Tax Code of 22 December, 2004, article 146.1.

* Ibid. article 297.3.

4 Rogava Z., Taxes, Tax System and Tax Law, Thbilisi, 2002, p. 267.
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Despite the fact that the existence of specialized judicial bodies is justified by
scientific and practical aspects, implementation of this model does not have
prospects in Georgia, because of restrictive provisions of the Constitution and
other factors.

As a conclusion, the article notes that the creation of a special administrative
or a special tax courts in Georgian reality, would not be advisable, because this
will provoke irrational spending of material and non-material (human) resources,
for such a small country as Georgia. For the above mentioned reasons, in
Georgian reality a less radical step, such as creation of tax chambers and boards
within the courts system would be a preferable option.
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2 Countering Terrorism, Protecting Human Rights: A Manual, OSCE, 2007.
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sbgsg, ob., Vilvarajah and Others v. the United Kingdom, 30 October 1991, Series A no. 215, p.
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Bsdgd0bl o Bgmosbymaol  doygbgdolb  Ygbsdmgdmmds. © Jom-
omsg, bodzgybmo  oygm  3bmdomo ol god@o, Gmd  mbdg39m 0
bdnmow bpgdmes oMo Badgds o oMss@adnsbamno dmdymmade.
dogamoma, babsdoMmommmbmgol bmdomo aobmeam, Gmd Rgbgmal
9L3ndngzad oMo asbogbaws NBdg39mdn 3omab gdbEEowanady,
Moadh o9Mbgdmds MgamyEo Mobzo - 9Dd939m30 ©I6MNbgdal
89dmb3q3980 3nMo gobogdmes Badgdals 8bb33@3@n21.

dodo@gnmmaal  bogdgdn  Labsdosmmemm  gyMbmdmes  9dg@gbow
©0dmds@ontm NvMNbzgmymasl (mMo BgMamal Laboom), GmIgem-
03 9bdg3n@ds dbamgd asbsbmEgngms. LabsdeoMmemmd, sbgsg, oc-
6036y, Mmd 2001 Beolb mg@mddgmdn, asbdibomgdmal «mDd939:30
©adMMbgdnab mmbabggzamo Bemolb B89dwgy, ool FbGrosb
dmdobmgb Labgmdbogmdn Rogzowbgb mgognsmamo 3omgdn, mI-
m9ddaz  adbdibogdgmo  39Mg dnMmdgdda  bobglb. sdabmob, Bom-
dmeagbom  0dbs  ©adezdoymagamgdgmo  LadgonEnbm  ©olzzbgda, 22
boenm  gob33bogdgmlb o6 goshbps sMsgomamn 3Mg@gbdns dmdy-
mdabmeb  ©o39380Mgdom. owdEs, 39 Nbos 8xnbodbml, m3

LagFrmadmEabm  3m3o@gdob Amicus Curiae (odo@gnemmgzn o dgmabammgnfo
on@dgmab Bobosmdwgy), md@mddgma, 2001.

2D Lobodommmb bgmo Joubzogdmos Amnesty International-obs ©o asgBmb g
Im3bogdnnem w©abizbedy, Mmdmal dobgogoms, NddgzgmBda blomMow brmgdmes
©dmy3nEgdgmn dnbemndgdobs s ERK 3am@oal bbgs Bg3mgdol dodsmor Mgdmg-
ngoo.

2 aseebyzg@omgdedo Bomdgedo agm: ,[bmmodn] sngomgdmon gobgds Bsdgdob
©d N39b6mbm  ©a3s@ndMgdol dLbggMm3mn  mBdgzgmal  babsdommemm mmasbmgdals
IbE0wab, sbggg, Bgbodmgdgemas sMbgdmdogb bnzzmomom ©sbgob Mobzn. ©sdme-
30©98gmds  bagMmedmmobm mEasbnbszngdds ©@mzndgbdmmem smdgdmgb mddgz0
3mmoEngmgdob dogm Badgdal dgomegdol bobGgde@m@n asdmygbgdol oad@gdo,
3Mb3Mg@nmom 3o, Mm@Es boddy gbgdmms 3mmn@3s@ndmgdl. gmggmaggh asmge-
mobbobgdom, o9 Imbogds [Lmmodolb] gdb@Gowmogns, HAgbgmol  Mgbdndmangs
©33M0393L 0@adnsbol Namgdems @ dofMnoom mezobagmgdoms ©o30b g3em-
3memn  3mb %BGnob dqbadg 3mbenb...; 3Eacmalb badogogm LobadoFmmmmb 6"@"%833'
Gogds, 2001 Bemob 14 93983960, g3@m3aemo babadsmmmmbmgalb gb aswmsbygg-
Gomgds 3bmdamo aygm, odnwsb asdmdwmnbamg, Mmd dsdsGinmmaabs s dbgamm-
ob sgmzagol dogm aswmobygg@nmgdol Bommagbs  Amnesty International-ob ULbgs
goboggbmoE 9 mo dmboe.

2 Jomggemo domodolb gowobysg@omgds, 3334-35.
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30Mggmn  3ome@ol oyMmbmds  mBdg39mol @ademmdsGon@
MbONb39mymazadg, boegmes. aswsebyszgdnmgds o6 gosbbdgds mgzom
LobadoMmemmb dnge asdm@oboem dsbodmg 9MLgdnem avwsby3zg@nmy-
ol Bodoernl bofdgdn, Lowsyg bsomowm nym bohzgbgdn, ™I Labe-
doMomemm 396 o9y bmds 0d babgmdbogml dmagmmdsl, Mmdgem-
do3 dnwdnzs godboMmogds sMdsadnsbanmo dm3yemdal ggod@gdn,
boa Bsdgds  9bwgdnmon, momdm@mhomgdgmo ©d Imedngn 3Mmd-
mgdas - gb oMol &9Mdnbgdo, MmImgdai babsdommmmd obomgmal
Bobsomdmgy godmnygbs ®s ngngg BaMmds@gdoom Bggdmm «4bdg39m-
bob Jgdmbzgzedoi  aodmgyqbgdnbs, asblbagmmemgdom, o3 J399sbs3o
1999 Brmowsb Imygmemgdnmon doamdasmgmdol  gosmzsmalbbobgdoom.
obgsg, 96 oMol FoMmmgdmemo bobsdommmm oyMbmdmos onmdg-
d0b d0gm dobmegdaem dobomgdl, Gmdmgdaig dm3mgzgdanem odbs g9-
LEEsoEnowsb 2 Bmob Jgdwga. o3 badgooiobm gdbdg@mGodab
©obzsbss  dyomon, Gmdgmoi  goozgogb  MBdgzgmal  LobgmdBogmb
doge  ©djoMsggdnmds  gdodgdds. Bgdmblgbgdmmno dmboGmEnbaol
dobndamy@n LEbaMmGgdo of Bggboadadgds gogmmb L3gEnamumo
dmdblgbgdmnl Fmmbmabgdl, Mmdgmai Fggbgds ©odMubgdal B9dc-
amdo  dmbo@m@mnbaol  Lob@gdal. owbodbyma Boamdmopggbl ndab
3MOMEIBOIM3ab  goMabBoal, MmI oMo edMNbgdolbal o dJogmo
dobo ymgbol gobdogmmdada a6 gobwgds Badgdals abbgaﬁSQn.zs

2004 Bemolb 00630630 Human Rights Watch-ds cmmbomb3a ombg-
dme 936m30b  nbpozomIamamo  Ngmgdgdol  sbmEnsEnsbomab 24
9JE0s o Jomodol asnabogbs ©sbi3bs®, MmIgmBni Imgdnmo
ngm 0dob ©g@omaEmn doMzgmown 3@ 303g0Nmgdgdo: gabdbowgd-
m9gdo 0dymagdmebab Logmdgmosbo Mobzob 4398, EmM3 ©odEnbg-
dobob oo ©o sM3dom@Gm doom dodomo gobbmmzogmogdmes Badgds
ob Lbgs sMsd©adnabammn dmdymmds. ©abzzbodn Bamdmoagbomn oym
ndob 3830390 Mmgds, M3 38@0dMgdl 36 8dmg3bgb 3m3nbozaiEnab
LoBmomgdal o «MDd930 9J0dgdo GoMome 0y3bgb Rermmmbo Badg-
dobmob  ©a393dn0Mgdmmn  @albzsbgdol gogomdgdsadn. ©olzgbs Lbgs
M3dM03 ©M3939Dg(3 993b30mgds yMMamgdalb, dom Fmeab, be-
bLadoMoemm  3MmEgboom  ©0bGgMgbgdmmo  s@adnsbol  momgdgdal

©ad(339mms Badg00b cgod@gi’)%a.%

Human Rights Watch-3s, osbgsg, bscdmowanbs  3m3dgbdomgdn o
36939096@ o LadesMmamon, Mmdgmoi bommow  sbobsgws, Mmd
Mbdg3m60  odmmdsGonmo  mbONbzgmymaggda 96 oym  Labom.
doogmmdolb dbGowsb godmwmdgdnmn mamymaol dombyoozem, mddg-
390380 Bsd900b Lob@gdo@mmn bsbnsmo 39Mgo oMol @abadmomg-

2 Report of the Special Rapporteur on Torture, Mission to Uzbekistan, E/CN.4/2003/68/add.2 3
ngdgmgaemn, 2003.
24 London-based Association for Individual Rights in Europe (AIRE Centre).
% k., Human Rights Watch, Mamatkulov and Askarov v. Turkey: Intervention submitted by Hu-
g}an ljlights Watch and the AIRE Centre, 28 nobgatn, 2004.
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dqmo?, 8o BmMob, Jgodmgds 5m0603bmb Bodgdobmeb ©ozszdntg-
oo aog@mb L3gosamno dmdblgbgdgmo ™.

1.3. 39d9emmgn 9363060l 50500Q3Q3629

ombabnBbagns, sbgsg, yovobgmal dmdomaedg odnm  39dmemmagol
bogddg, EMdgemoig M3Gv0bsBo oym ©o39390Mmn. dob dMsmim gg-
dmeo  d33mgmmds. gadbobgmBo 30 oxbndbymo  ©@ibsBommabogal
bLoggmnmoom ©ibgs oym gomgzgamobbobgdammo. @369060b  bodom-
momEad(3o390ds ob 2003 Bmol 23 0330bGmb ©os3939L, GmamE (s
m3600b0lb  Fbomg 03B 30390ms, d33mgmmdal  gd30b  LoggmdzgmDy.
2004 Bemol bLgd®qddgMdn ysdabgmols dbamagd oMol gJLE oo
dmoombmgs, 33830390 Mo, MM 330mmm3n, yabobgmBo adMmbg-
d0b B9dmbgg3e80, o6 @onbggdmos Logzoomoom, sbgzg, dobo =o-
m909d0 @d 3obmbogtn 0bBgmgbgdn woEmmn 0gbgdmms. 9zMon-
byemds dbamgd mabbdmds asbsbaws 3odmmmmaal 9dbEEsaosady.

300mmmads Dgdmblgbgdammol Jgmgasw, g3mim3nm Labadamomemb
dodotms, ol sd@30390@s, MM gdbEEomoionl Bgdmbgzgzado, dob
©adMMbgdabal Loggmomom ©obgs 9d9Mgdms, snMm3zgmes do-
Lo Lbgs «mgmgdgdo, dom BmEab, 3mbzgbinnl dgbedg dnbmoo gob-
LodMgMMmo gaMdb@ngdo.

Lobadommenmd 2009 Beob 19 bmgddmal gowabyzg@omgdom gd-
LEEsoEoabmab ©o39330Mgdom  osEanby, MM  gsbdEbogdmal
99bEEoaEoolb Bgdmbggzedn, @onMmmagmEs g3Mm3neman 3mbggbool
dgbadg  dmbeo.  LobodsMmmem 83 adsbyszg@omgdal  dagdabal
©o9yMbm bbgoabbgs Logmmadmmobm ©s sgommdmogo mEgo-
bodagoolb  dogm  ao39mgdaem  Fmblgbgdgdl  ysbsbgmBo  Fgddboemo
dogmdamgmdal Bgbabgd. dmblgbgdgddn owbodbymo aym w@admago
33dB0, Omdmgdoi gbgdmes 3sGndamms Badgdal, omMssadnsbam
dm3yemdal, smnsmgdomn Agqgbgdol dobomgdew gdzdo@obomo 3omg-
dob  godm@dgdne  3995L s yobobgmol  LadsMmomomead(zazgdab
dboob domol  Lbgsazam  godmygbgdab. 3dbgosb Fgdmbzgzedo o
bogdmms  90b03bmmol  Lomsbosgm  godmdngds. mEasbabaingdal
©ob3369330n, sbgsg, dmEgdanmo gobmoosm 0dol ©edsabGmmgdgmn
3830390 mgds, Om3 yadabgmol (30b99330 domDg Moo doamdo-
Fgmds oym, doo dmEol, bombdMogemmds bo369380 s bbgs gyod-
&mEqd0, Mmdmadog 960bssmdmgagdmobgb LagMmmedmEmabm bmm-
dgdb. gobsbgomolb dbamagd 396 Bomdmowgnbs 39Msbonmo ©adoggmg-
dgmo bobBnbssmdogam god@o o6 Lsdama. ymzgmogglb gomgsmobbo-
bgdom, 936m3nmds LbobodoMmmmmd osgnbs, Mmd asbdbogdgmo
dob dodomo oMsbomabsmm @y 3Mdsadnsbamo Im3yeMmdal yzgmo
0bnBbnmo mbaldogdol asdmygbgdol gomaEm LagMmombgdn oym.

27

0J30-
28 Report of the Special Rapporteur on Torture, Mission to Uzbekistan, E/CN.4/2003/68/add.2 Feb-
ruary 3, 2003
29 Kabulov v. Ukraine, Application no. 41015/04, Judgment of November 19, 2009.
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1.4. o930 o 12 Lbgo LogoMmggemmbs o Mbgmol Bobosmd-
anao (99b@MooEnalb 3Mmdmgdgda bajdotrmggmmdn)

60Bsb@mdmngns, 3dwgbndy Lodyss nmdzel LojemzggmmBn g9-
LEEsoEool 3EMdmgdsbmab dndosMmmgdno s@Mbgdmmo Joamdsmgm-
dob Bgbobgd. 3 dbEng asdmamhgznsab Rghagbo m@Gmm3znmgdn, Mma-
m9doEg @bmammdbgb LajsMmggemmBo, Lsbsd Eubgmbs ©s Rghbgob
dmeob ol ombgdmmo  3mbgmod@o  w©onbygdmes. 2005 Bemoal
nbgmmdsgnom, wosbmmgdom, 500 Rghgbo Ebmzmmdos bajemmgg-
@mBo, domo Ndg@gbo 6sBomo 3o - 3sbzobol bgmdsdon.”

35630L0b bgmdsadn Rghgbo m@mmznmgdo EbmgEmmdgb ddndg 3o-
mMdq9080 ©o gobomnsb bs339d0l, LsdgooEnbm obdsmgdabs o
a3bommgdol Ba3mgdmdal; m@mmzomgdl o6 sgz0 Jgbadmgdemmdy,
©odMMbbgb ®o3006m Lobmgddn, doommb bLadmdom bgdosmmzs b
LodoMmggmmb dmgamagdgmds, sbgsg, obobo o6 dgadmgds Bognwmbgb
bbgs Mmdgemndg Labgmdbogmdo.

y3gmadg 360336g9mmageb 3Mmdmgda Rghgb m@mmzomgdmsb ©o-
39330Mgd0m Mhgds 9dLEEMonEns, MNLgmBdn domn ndymgdomo ©o-
d6mbgds, Mada  dgbademms  gadmobgzomb o domo  Mgemgdgdal
QIM@3I3-

Aabgmo ool Labgmdbogm, Mmdgmbsi b3oMow gogds dMamn
0@ad03bol  ma3mgdgdol  «bgd, LsBobgrm o dobmdMog  oM®3Y-
39080, adbbagnommgdom 30, Rghgb @GMmgznmgdmab dodamgdoo.
8g9badadnbom, bojommggmml dngm Badgdol Lobobssmdwggm 3mbggb-
(3000')32 83m33nbbobgdnma dmgamgmdgdol dgbE@nmgdol NDEHN6-
39cymaol dovbom, Lagnmms, LojoMmmggmmb dbamgd o6 dmabrn-
bl Aghbgdol @o Lbgs 30Mgdol gdbEEomoEos, ©gdmEmGaios b
83d939%s  Mbgmal  GgMoGmmasdy, Lowsxg aMLydmol ndob oo
bLoggMobg, Mmd o3 30Mgdob wgmgdgdo wbgdo o0dbgds oMmzgn-

0.

2002 Bgmb, Gmogbsg LoajoMmmggemmd wmamn asbsgbsms Mabgom-
06 006333 MImmdadg, Mbgmal dbamgd bojommzgmm  ©oswsbe-
Bommo ,39630L0L bgmdadn Rghgbn Ladbgommgdobmgal bgmBgbymdes-
B0 ©d LogoMmmggemmb dbomgl ,Ladbgomm m3g@szogdom” @agda-
466. % Aubgoolb JbGHosb bgBmmol Jgrgaom LodoMmzgmmb  gym-
gomds 36M9D0©96@ds, goneMmo B8939Mw©badgd, Mganmbdo Rss@ams
bGoGIOmO0bGmmo  m3gMaEngdn, Mol Bgogasmai  ,M9dwgbndg
9%330@sboma 3a6B0ndsbo 0dbs Imzmmo, somdoo Aghgbo - @3-

0 Bodoggn wo 12 Lbgs Lodooggmmbs ©o Gabgmolb Bobssmdwga. ob. LEHnmo
&adb@o: http://cmiskp.echr.coe.int

Press Release of the Coordination Council of Chechen refugees in Georgia, About the problems
of Chechen refugees and activities of UNHCR in Georgia, Tbilisi, 28 April 2005.
2 0mgndgb@ob Ggdb@o ob., http://www.hrweb.org/legal/cat.html
%3 BBC News article, “Timeline: Georgia - A chronology of key events”, 28 March 2006, website:
http://news.bbe.co.uk/2/hi/europe/country profiles/1102575.stm
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3900, ®33©9bndgh dndsmo 30 EMbgmdo gdbEEsoinab mbal-
dogdgda ogbos aoEbmﬁ)GOSQUB‘OQn“M. mE babgmdBogmlb dmeolb me-
6538 mMImmds egbomgmdomsi dodonbsmgmdl, owdEs bszmgdsw
00d gmdgddo.

0fbgdmdl Madwgbndy, w39mab Bgdmbggzedn, m@GMm3znmms oFe-
bLomsbomm @a330l o Mgl Bgdmbggszedo, mgznm Gabgmal dbe-
Mqbmeb gfme Bgmddmmgdal dmbBymdol bomgmo dsgsmomo. do-
admomd@, MmamEg 094306 dmemzmgzol s 3qbgab  smbsbmgal
89dmbgg3980 dmbs. 30b0Bbagmo mEo Rghgbo Boa@mImTmdal Mulg-
ool dmgomadqg 2002 Bgemb Lbgs 13 Aghgbomob ghmmor Lajsmgemmb
doge Lademgamdg 0dbs ©ozd39dmma. bymo domgsbo ndymgdoo of-
6o Mmbgmdo gdbGEooMgdnmo. o Bggbgds Inmzmagsb o dsmbe-
bm3l, dsm snEgomgb mo30036 gJbGMdaEns LajsMmmagemmb mBgbagl
LobsdoMmemmBa 7 mgnsbo  Bomds@gdmmo  s83g9monal  Bgogasw.
omdEe doom dndsMmm dMamn bLadmzmol w306mbmo omMm3gzabogal
333 0Mbgdmods. LajaMmmggemmb  (30bg30 Bgmnbaw-babgzmal ao-
Gacg9d0b F9dwga, dnmzmgzn s smbabmgo 2004 Brmolb mgdgfgae-
3o mdomobol Lajomagm LabodaMmmemmd aosdatiomms, oudzs bagom-
bo  odoo o sdmBammms. Dgdmblgbgdmma  mMo  3nmmgbgds
LEmMg 0 Egb asnhobsmms, MmEgbsg obobo LabsdsGoemd
gaddofomms. Mmam@ 3 dg9damd gobms bmdamo, Rghbgdo Malg-
ool abogmobmgdol  Ladbabamol  dogm  bojeMmmggmm-cbymals
LodM3aMDY 0dbgb 339390 mba. bajoMmmggemmBa dbmgmgdo hghgbo
dmbobemgmdolb dbGosb oym Fodn, ™I Inmzmgzo ©s smbsbmgo
LogoMmggemmb  dbMowsb 0y3bgb as@ozgdnmbo o 89dwgmd  Loon-
ndmme Mqbgndo gLl Menmgdnmbo.

LogoMmggmmlb  3Mgbogb@ds, dobgoe  Laszadgnmds, bambol
36mGgbElb BBC-0b gogoom «3sbabs: 96 ool dbmermo woonbo-
Spmgdgero dB30¢:3980. F396 oF asd0cgds bsnoandenm g/b@@son-
0g99%0. dg domgcrsgdos smbodbaern obgymmdszoos, [F9hbgdol] gomho-
bomgds. mnlbgdo 8dd3mdgb, mmd obobo [F9hbgda] wsz0593mcr 05696
mabgool bsdrmgemmsb, i Fgdmzgol bsgbgdoo ﬁgo@nb@gﬁno“%.
030l donbgosge, MmI mdamabol Lajomodm Lobsdsmmmad Rghbg-
b0 gaddaMomems, 3M9vnEgbdo saMmdgmgdos 3@ 30(390sl, Mmd ,nbnbo
[F9hbgdnl, F9dlb bgemor ombgdaemo obgmmdsioom, bsdogomem o056
Jmdds8s68930 b,

Bgdmblgbgdnem gdb@GGdaEnabmab ©aze3dnmgdom 2003 Bmob 16
Lgd&9ddgML g3emM3nen LabosdoMmemmBo sxbadbaman 13 Rghgbol Lab-
lagele) 6060(3on037 0dbs Bg@obocemn, MmIgmBoi v@adasbol Moymg-
domd ©a(330L g3im3mmo 3mbggbinnlb dgbsdg FMbemol oM 3g39dg

340

% Human Rights Information and Documentation Centre, Annual Report 2004, ‘One Step Forward,
;l;wo Steps Back - Human Rights in Georgia after the ‘Rose Revolution’” (2005), 18 .

390
37 Fodoggo o 12 bbgs bodamoggmmmbs ©o Mabgmalb Bnbssmdwmgy. nbomge LENmo
&9dL@o: http://cmiskp.echr.coe.int



6. dgFmyan, gfbdmogogoob JGmdemgdsso ELINNNNEN

nogm Lamdama. 2005 Bemolb 12 830wl 936m3nmds LabsdsGommd
LoddgDg - dodsgzo o 12 bbzs bogstrozgenmbs ©s Gabgool 6o-
500@3@‘7538 - Ladmemmm gosbyszg@nmgds donmm. 936m3nemds bo-
bLodoommd BsBommdMmog modzdoymgoms adbdbogdmgdol dmo-
bm3gbgdn, dnohbos s Fomo w©o39390s ©d B9dwgmd Mobgmdo g9-
LEEdoEns 936mbme, obgzg, bLojommzgmml Fmazmmdalb dogE
asbbmMgogmgdnmo  Jdgmgdgdo Romgams g3Im3mmo  3mbzgbinab
d9-3, 39-5, 39-13 o 34-9 dmbmgdoo gomzsmabbobgdmmo 30mog-
dmemgdgdol @aMemizg3de. Mabgmol dboamgs 396 godmznms ©onb-
R0, LobsdoMmmmmad ©osgnbs 83 LobgmdBogmb dogem 3mbzgbiEnab
34-9 o 38(1)(s) dnbmgdol @oMmizgzs. mengzg dbamglb - LajoEomszg-
mmbsg © Oqbgobsig - 89633bowgdmgdabogal 3md396Lbannlb  go-
b Qogdnbﬁo.ag

bogomggmml dbamg o6 sbmEEngmgdos Rghbgdol magmgdgdol
©d(330Lbm30L Jgboggg@mal mmbobdngdgdl, gobboznm@gdom 30, 3s630-
Lol bgmdasdo. smz bajeMmggemmb JMEB@O@)‘SGOOI‘O ©o 363 Lobbemal
LadoM ool 3m©94bo 41 aadmemobagl 3oMob 94O dEO-
(305/g3mMBo30d/g0dg390sL dgmeg LabgmdBogmBo 0d gomgdmgdgd-
80, Mmdmgddsi dgndmgds dg-3 dmbmol oMmiggzs asdmabgomb.
dbmemm@ g3m3nmo LabadsMmmmb Ramgzed gadmobgos opgdomo
33momgdgdo o3 dbMogz. Oabgoobs s bojeMmggmmb g ©od3-
30@M90Mmo 3Mad@oze dgmamgdom 60800[)60057@0.”

53 dggbgde Lbgs Lagdggdl, AmImgdda LobsdeMmmemmd osan-
6o, Omd gJbGMdoEns BoMmImdmdl s@adosbol Maymgdgdol oMem-
39356 3mbggbnnb d9-3 dmbeoal Bgbodsdnbow, dmaagl, sbgsg, Lag-
dgqdl, Mmdmgdoi gbgds aboyma gMmgbgdal ddmbg 3omMol, Em-
dgmoi  dbomb  mdgms  Lnzdnddob dndwyzmgdol  LgdsmaGob@me
dmd@omdal 39bgedol 3Mmgz0bEnado, ©gdmM@aEosl 9396 nbomgm-
80; ofabgmon Jomdo@mbal ©gdmm@Gaosl w396 0Msbdn, Lowsg dab
909d69dm@s  bogzmomn, Gmamei dgnmemob  bogsMenom  dmee-
mo@gl; 03 dmmo@ozncn m3mbabdob ©adm@mEBoEnsl m3sb Dabbode-
Yo, GmIgmo 5603y ©899399gdoMs Bsdgdob.”

% odag

% Human Rights Information and Documentation Centre, Annual Report 2005, ‘Next Stop Bela-

rus?’ (2006), 64.

“0 Ladormggammb 3mbLEoGmEaol 47-g dmbema.

U badomoggmmbs bgbb@ob boaoﬁ)mgng 3m@gdbo 03398L @iEbm  J3gybob dmgome-
o6ob, samgom mdomodqgmdol  5M3Jmbg  3n0Mqdol, Mm b0 Lodomom mb

gl)aggﬁm@mﬁ%ocgg Sc?aamngfoéj,a bobb@nbbgaoﬁamgabgng SQB‘gbananogo andb063§§§ NS

Labggarol Imbobogmom bbgs LabgmdBogmbomgal aowsigdal, 206-g dqbma.

“2 Human Rights Information and Documentation Centre, 3gd-a396©o0: www.humanrights.ge for

examples, such as: ‘Chechen Refugees Await the Next Attack - Pankisi Inhabitants Ask the Interna-

tional Organisation for Help’.

“ Jabari v Turkey, 2001 Bmob 11 ogmobol gobshgbo.
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9Jb@MdaE0sbmab ©d393306Mgd0m ombobndbagns  9.6.  Non-
Refoulement-ob 300bndo (gobobemgdol o6 adymgdomo ©sdMMbgdals

536domga) ¥, Mmdgmoi bogPosdmmabm  LodoMmomBo jus cogens
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8 Prohibition of Torture and Inhumane and Degrading Treatment or Punishment under the Euro-
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Problems of the Extradition According to the
Practice of the European Court of Human Rights

Summary

Natalia Burduli

The following article is dedicated to the problems of the extradition in
accordance with the European Court of Human Rights (thereafter “the Court” or
“European Court”). The main goal of the work is to find standards existing in
International Law with regard to the extradition, and specifically concerning the
protection of human rights.

When conferring the problems of the extradition, attention will be given to the
practice and case-law of the Court. Precisely, there will be a discussion on how
the Court managed to interpret the European Convention on Human Rights
(thereafter “the European Convention”)' in different cases. It is worth mentioning
that there is no regulation on the extradition explicitly specified in the European
Convention, though it is clear from the interpretation of the Article 3 of the
Convention® that the problem of the extradition is the essential part of the
Convention.’

The problem of the extradition is very closely related to the principle of the so
called “non-refoulement”, the cornerstone principle of asylum and of
international refugee law. Abovementioned principle forces every state to ensure
to all persons the enjoyment of human rights, including the right to life, to
freedom from torture or cruel, inhuman or degrading treatment or punishment,
and to liberty and security of a person. Shortly observing, the most essential
component of the principle of the non-refoulement is the guarantee of the
protection against return to a country where a person has reasonable doubt to fear
persecution and danger.*These and other rights are threatened when a person is
forced to return to persecution or danger. For these reasons, according the

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University.

! Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at:
http://www.unhcr.org/refworld/docid/3ae6b3b04.html [accessed 1 February 2013]

2 “No one shall be subjected to torture or to inhuman or degrading treatment or punishment”,Article
3, ECHR, see fn. 1.

> The European Human Rights Convention does not foresee a right of entry or asylum. The
interpretation of Article 3 can, however, be seen as a limit to the power of States to expel aliens. For
further information see UNHCR, 'The European Convention on Human Rights and the Protection of
Refugees, Asylum-Seekers and Displaced Persons', European Series 2 (1996), No. 3. As regards
recent jurisprudence, see Ahmed vs. Austria Judgment 71/1995/577/663 of 17 December 1996 and
Chahal vs. the United Kingdom Judgment 70/1995/576/662 of 15 November 1996.

* For more details see M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary
(1993), Article 7 para. 21.
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jurisprudence and the work of jurists, principle of non-refoulement has become a
norm of customary international law.’Some specific details on the principle of
non-refoulement will be presented in the following article by the two main
international human rights documents — abovementioned European Convention
and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (thereafter “CAT”).°This document is universal in
character, which directly notes about the prohibition of the extradition and the
European Convention is the most effective regional mechanism, which has
introduced enough case-law concerning the abovementioned issue. As the
confirmation of the aforesaid can be regarded the number of cases discussed in
the article, amongst which there are cases relating to Garabaev and others v.
Russia, Mamatkulov and Askarov v. Turkey,"Kabulov v. Ukraine,’Shamayev and
12 others v. Georgia and Russia."’

Extradition and deportation play an enormous role in combating such crimes,
as terrorism, for example. Extradition is directly connected with the fulfillment of
the positive obligations by the states, especially those obligations, such as the
prohibition of torture, inhumane or degrading treatment."'

According to the European Convention, the decision about the extradition or
deportation should not violate the Convention, including the Article 3 of the
Convention. According to the established case-law, a risk of the violation of the
Article 3 of the Convention may be faced when there is a reasonable doubt for
believing that in case of the extradition or deportation a person may be at a real
risk of being tortured or otherwise ill-treated in the receiving country."

> UNHCR and its Executive Committee have even argued that the principle of non-refoulement is
progressively acquiring the character of iuscogens; see Executive Committee Conclusion No. 25
para. (b); UN docs. A/AC.96/694 para2l.; A/AC.96/660 para. 17; A/AC.96/643 para.l5;
A/AC.96/609/Rev.1 para. 5.

8 UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, 10 December 1984, United Nations, Treaty Series, vol. 1465, p.
85, available at: http://www.unhcr.org/refworld/docid/3ae6b3a94.html [accessed 1 February 2013]

7 Garabayev v. Russia, 38411/02, Council of Europe: European Court of Human Rights, 7 June
2007, available at: http://www.unhcr.org/refworld/docid/46693be52.html [accessed 1 February
2013]

8 Mamatkulov and Askarov v. Turkey, 46827/99 and 46951/99, Council of Europe: European Court
of Human Rights, 4 February 2005, available at:
http://www.unhcr.org/refworld/docid/42d3ef174.html [accessed 1 February 2013]

? Kabulov v. Ukraine, Application no. 41015/04, Judgment of November 19, 2009.

19 Shamayev & 12 Others V. Georgia & Russia.App. No. 36378/02 (Eur. Ct. H.R.Apr.12, 2005).The
judgment, which became final under Article 44(2) of the ECHR on October 12, 2005. Available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-68790#{"itemid":["001-68790"]}
[accessed 1 February 2013]

! Countering Terrorism, Protecting Human Rights: A Manual, OSCE, 2007.

12 Chahal v. The United Kingdom, 70/1995/576/662, Council of Europe: European Court of Human
Rights, 15 November 1996, available at:
http://www.unhcr.org/refworld/docid/3ae6b69920.html [accessed 1 February 2013]
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The number of cases discussed in the work is a clear evidence of the fact that
the extradition and problems related to it, is of utmost importance in
contemporary international law. States, in spite of positive obligations imposed on
them by the numerous international norms, still violate such vital acts, which
prohibit the extradition of a person in a country, where this person might be at a
real risk of being tortured or otherwise ill-treated. Such acts are reflected in the
European Convention and the CAT, the mechanisms of the regulations of which
will be discussed in details in the following article.

The cases mentioned above solidified a principle, which states that, when there
is a reason for believing that the deportation of a person can cause torture or other
inhuman or degrading treatment or punishment in the receiving state, sending
state is liable on the grounds that, if the state extradites a person, all the unlawful
ill-treatment would be the direct result of the actions or inaction made by the
sending state."

Driving from all abovementioned, it is extremely important to have a proper
investigation on a complaint of a person in question, who claims that, if
extradited, he might be at a risk of being subject of torture or other inhuman or
degrading treatment or punishment. Using automatic and mechanical regulations
is not in accordance with the values, underlined in the Article 3 of the European
Convention.

13 Soering v. The United Kingdom, 1/1989/161/217 , Council of Europe: European Court of Human
Rights, 7 July 1989, available at: http://www.unhcr.org/refworld/docid/3ae6b6fec.html [accessed 1
February 2013]
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Execution of judgments of the European Court of Human Rights in Georgia
Summary
Mariam Janiashvili®

Georgia became a party to the European Convention for the Protection of
Human Rights and Fundamental Freedoms (hereinafter cited as Convention) in
1999'. On 20 May 1999, Georgia committed itself to secure to everyone within
its jurisdiction the rights and freedoms defined in the Convention. Therefore,
Georgians acquired a chance to protect their rights by submitting applications to
European Court of Human Rights (hereinafter cited as ECHR). Since the ECHR
entered into force for Georgia only 14 years ago, the number of applications is
not as high as in many other European states, but it has been increasing annually.
The main reason is the effectiveness of the ECHR. In addition to this more and
more people are becoming aware of the machinery of ECHR.

In order to fully protect the rights and freedoms, defined by the Convention,
there must be effective execution of judgments. ECHR has perfect execution
mechanism®, but the problem is the machinery of such execution at the national
level. There is no state agency in Georgia responsible for coordination of
execution of judgments of the ECHR. The Ministry of Justice of Georgia is only
responsible for the preparation of necessary proposals for the execution of these
judgments and facilitation of implementation of these proposals. Since the
execution of judgments needs different measures to be taken by various state
authorities, it is necessary that Georgian government take appropriate measures
to ensure the effectiveness of this process.

The purpose of this paper is to create a general overview of the ways of the
execution of the ECHR judgments, as well as to analyze the Georgian legislation
concerned with this problem. Additionally, the work includes the
recommendations as to what type of measures would be appropriate to be taken
by the Georgian authorities to improve the execution of judgments at domestic
level.

As it was stated above, the ECHR has one of the most effective supervisory
mechanisms for the protection of human rights. This is conditioned by the

* Student at Ivane Javakhishvili Tbilisi State University.

! Alexidze L., Modern International Law, Tbilisi, 2008, 258.

2 Korkelia K., The Practice of European court of Human Rights, “Georgian Law Review”, #1/2,
2006; 166.
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effectiveness of ECHR and binding nature of its judgments.” A judgment in
which the ECHR finds a breach of human rights and/ or freedoms, imposes on a
state the legal obligation not just to pay compensation but also to become the
subject to supervision by the Committee of Ministers." The role of this
mechanism is very important, because the Committee does not play only
supervisory role, but it has adopted numerous recommendations in order to
provide and facilitate the execution of judgments.” The information about the
measures taken by a state with respect to implementation of a judgment must be
submitted to the Committee of Ministers.’

The Committee of Ministers has a power to supervise not only the steps taken
by the state with respect to payment of compensations, which were stated in the
judgment of the court, but also what kind of individual (such as restitution,’ the
obligation to conduct fair investigation,® etc.) and/or general (obligation to amend
defective legislation’) measure has been taken in compliance with this decision.

States are bound by the duty to execute decisions of ECHR, but since the
Court does not define the ways of execution, states remain free to choose it
Georgian legislation needs some kind of amendments to better address this issue.

According to the Criminal'' and Civil'* Procedural Codes of Georgia, in order
to provide effective execution of ECHR judgments, after rendering of the
decision, domestic courts are empowered to hear the case for the second time at
domestic level. This kind of provision does not exist in Administrative
Procedural Code of Georgia." This fact must be considered as a big defect in
Georgian legislation.

In order to ensure the effective execution of judgments, it is necessary to form
a separate Georgian law, which would provide with all necessary information
about execution, such as conditions of execution, the length of the process, etc.

To sum up, since no state body is responsible for the control of execution of
judgments at national level, first of all it is necessary to form appropriate

* Ladevig 1., The Binding Nature of Judgments of the European Court of Human Rights, in
Korkelia K., (ed.) International and National Systems of Human Rights Protection, Tbilisi, 2007,
94.

4 ECHR, Art.46.

> Recommendation of the Committee of Ministers to member states on the improvement of
domestic remedies, adopted by the Committee of Ministers on 12 May 2004 at its 114™ Session.

6 Katsitadze N., Execution of Judgments of the European Court of Human rights, in Korkelia
K.,(ed.) International Standards of the protection of human rights and Georgia, 2007, 117.

7 Papamichalopoulos v. Greece [1995] ECHR.

¥ Finucane v. The United Kingdom [2003] ECHR.

? Jijelava V., The Execution of Judgments of European Court of Human Rights, Tbilisi, 2009, 11.

10 Katsitadze N., Execution of Judgments of the European Court of Human rights, in Korkelia
K.,(ed.) International Standards of the protection of human rights and Georgia, 2007, 122.

' Criminal Procedural Code of Georgia, chapter 17.

'2 Civil Procedural Code of Georgia, Art.423.

13 Administrative Procedural Code of Georgia, Art. 347,
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legislation, and in addition, it is important some state bodies to have the function
of control over the execution of ECHR judgments. It seems desirable if some
officials, such as Minister of Justice of Georgia and Minister of Foreign affairs of
Georgia are entrusted with the function of control over this process.

ECHR has an important role in promoting respect for human rights and
freedoms and it is completely unacceptable by any state, including Georgia, to
create any threat to this functions and its effectiveness. Georgia must fulfill
commitments undertaken and take all appropriate measures in order to duly
execute judgments of ECHR.
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3OME0 dEanmmdMmngn @ LagMmmadmmobm bamgdal Bgbobgd 0b-
gm@3s00b dm3mgqds bogdmoe.

bLodmegmmdm 396bnolb dobgozom, Lasggb@m 3m3xnbozsinob Bo-
boabol go3bmdol gomgdg dbmmmo 3mdnbogzsgoal dbamgms Gg-
mgxmbol bmdmMgdl, BamMgdol bobgmdmogmdal, moMmombs s dyLE
oMmb 05(4)0‘:336@0.36 dmemm  asbisbowgds 3M0@0zel 396 mdmgdl,
Mo@adb Bobsombol gsdm3zgmgzol aoc9dg ,a9dmEol, Mm3d gamg-
bgemo  gbog@obmgdol  bosggb@ml dogmo g4 dnco  3Omamads
99 bmds dem 33ManEb: Fgbadmgdgmos GgPmEmab@olb gobom-
d0b @owagbs Ibmemme dob dogm s3@ggomo bmdmgdal dgbbag-
oo ? . yagemaby ymundMygoce Bgbgmbog ondotiggds, woo-
®IOML, ™I Losggb@m dbmemmeo 0d GgemEabGgdl gdgdl, mad-
mgdog obgo bmdmMgddy 6939396, BImamEozas ,1-800-ALQAEDA*.*®
0@830360b Ma3mgdgdol mgembodFmaboom 30, 3mdmbozagnal Jobssm-
Lol goEbmdom o<w dob gomgdg, doMowo EbmgEgdol Lsnmdmmgds
donbz 0Mm3g39. goblbgeggds Ibmmmo emMm3g30L bamabbToe.

doMoo  3bmgmgdol  Lonmdemmgdol  w©oE3olb  gdedg  933-0b
d6033b69cmm306 3MmMdmgdom Labgmdbogm mEgebmgdol ©ommgzmm-
b5 Mhgds. dom@mzMmaGommo d3sMaGal dogf Mgmgdol sMadnme-
3060 ©3Mr3930l dogamomgdo ggogmamam Lbosggbdmgdda dIMag-
mo g3bgmgds. 2006 Bgmb 398 96Msbgdnl bojdgms ©gdam@oedgbgdn-
©ob 0bgmmdsnad  gogmbs: mabaddmmdmol  Labmowab dmadamgl
Ladboba@mgmdmngan dabamgdal Bgdzgmo 3mddondamo, Mol Fgwog-

3 nb., Pew Research Center’s Internet and American Life Project Survey, cited in New York

Times: Somini Sengupta, What Would You Pay for Privacy? March 19, 2012; Michael Cieply, Ac-
tress’s Privacy Lawsuit Challenges a Web Site; March 4, 2012; Mike Adams, Email privacy now a
top concern for 19 out of 20 internet users; Natural News, May 24, 2005; retrieved from:
http://www.naturalnews.com/004748.html
3 Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.
% Risen J. and Lichtblau E., Bush Lets U.S. Spy on Callers Without Courts, New York Times, De-
cember 16, 2005.
% Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.
i; Fjrley J. D. The N.S.A.'s Math Problem, May 16, 2006.
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ad@d(3 dqbadg dbamgd domombmdom 3989Msbol domMewn dmbsazgdgdo
n39bmbme 8m03m30.39

dbas3b Jgdmbiggzgdl smanmn 3gmbos gbgMag@ognbs (2005 Bgemb
3539619830 m356mbmeo Rongmal bgm3Bn 1500-dg ool 3g@mbmbe-
mac0 0bgmmdaEns) ©d bmgmol dgn@mbymdol ©g3sc§edqb@qddo s
(2006 Bgemb, Gmogbsig 3mddnm@gEmmds ©odbsodagggdds Bgombogl
26 000-dg 3nmowo dmboqdol Bgdzzgem Lbgswobbgs bnb@aaoan).w

3oMoo bm3zemgdal Lsnmdmmgdol osMmagzems dgmeg dbbgn-
™o 39893MmEM0s  bobgmdBogml  smobomsobomm  bLozobmbdwgdmm o
LobggmamdbEmmmgdomo dmmo@ozolb Jgogans. sbgmn @aMEm3939d0b
Bnbsdommds bogommgdnmm Bobosbyonmmdal sMambgdmdss, Mo
ofababgmdbogm  ©obqbgdnmgdgdol  dogm  dmdomogdgms oMo
3bm36900b Mamgdol dobmdEMngn aMm3gzobomgal bgmbaymgem 3n-
mdq0lb Jdbob.  Logomwgdnmm Bobosbyonmmdolb ©mid@Fabs m&
dosgem 360bndl gy bmde:

1. bobgmdBogmgdl 3sbabobdggdmmds g3obmgdom ,doma  do-
Mo gegdalb b%{)ﬁuman“m nbmongowgdaolb dogm gobbmezogmgdae
dmgddggdgdbs o 9dmddgomdgddy, Gowash gb Jdgwgdgdo dog-
Bgcgds Labgmdbogmb, dob dogm dobogdgdmmo Numgdsdmboey-
b0l gofmamgdol asEwgbol doubgmagsw;

2. 263babgmdBogm ©abgbgdmmgdal dmddgmgds o9 «dmddg-
@mdy, Ddmgswo Bgbolb oobsbdow, LobgmdBogmb o6 dagbgmgde.
dobgoaga sdabs, 3sbybabdggdmmds dgbadmms Labgmdbagmb
©8930LAML, mmz0, sbgmo Jdgwgdgdal Babsbbsmo oe Bgdoamdn
smg33gealb  dabbom, ngo Logomegdamm Boboobgonmmdsl o6
6o8m0536b.42
033 396Mdm LGONIGNMgdab FbMowsb aMm3y39dnl dmbazzgmaw

Logom@gdmmm Bobosbgommmdsl o6 ohgbl. dmdbdamgdmol nb@g-
Mgbgdo  39Mdm  3MmE3MEngdal  gobnbmdgmo domomgmgdal Bo-
6089 @omdamablbgdgmons. dmddgmn  396mbdgdmmdal  30mmdqddn
3MEO3mE9(3090L  Ladmamgds gdmgzem, dmobnbmb Fmdbdomgdgmms
dnMoo dmbsazgdgdom  dsbadnmnmagds Jommzol sMobsdemmemnsbo
3oMoo nbgmmdagnob goboamgdol dmmodozolb masgb 8m53330m43

89 United States Government Accountability Office, Report to Congressional Requesters, January
%0008.

0g39-
! Christenson G. A., Attributing Acts of Omission to the State, 12, Michigan Journal of Interna-
tional Law, 1991.
“2 Hessbruegge J. A., The Historical Development of the Doctrines of Attribution and Due Dili-
gence in International Law,
http://www.law.nyu.edu/ecm_dlv3/groups/public/@nyu_law_website journals-
_journal of international law_and politics/documents/documents/ecm_pro_059590.pdf
“ 9sg., Google Inc—olb sbommo 3oGoo 0bgm@dsgool asbosgdal 3mmo@ogs gmo-
30600b maymgdal odmaglb 83mbEEMmmb o Bgobobml Fmdbdemgdmal dogE 3mdds-
6oob Lbgomabbgs 393-boan@gddy aobbm@mngmgdama sd@ngmdgda. dmdbdamgdgemlb o3
anbdiool  asdmmobzol mgmgds oF  ofzm. Byomm: dnBgm boBaQ@agn, nobo-
o 30MoEn nbgm®mdsgnal aabnamgdal dmmo@ozol Bysmmdoom gmamo anymgdom



boGRggo Net-2(3-4), 2012

s domn  JgMbmbomaEo  obgm@dsgool  dqbadg  dbamggdabogal
808()@300')44.

dMsgomo  sbgmo  dogomomoneb  gfm-gemon  ©adbagddgdgmms
360d@03ds, MmIgmoi 3mGgbEnnmn 3b3ddMmmdmal Facebook-olb ob-
83609y Igbombggzem Lagnmm Imdbdomgdmol Labgmobs ©s dacim-
ol dmobmgbsdo 6o8mnbo®360.45 mdnd936mdal domamn dohggbgd-
ol 608m46, LodbobaMol 39300 dodngdgmo ,Lagmmaem magl mamals
»ddob mgmgdsl 396 odgagb“”.

390&E Nt ©ad3gM30L  LoasggbGmlb  bmdom, 833 gmmolb
Mol ©d ygzgmady dsmom@gdbmmmaon® g3mbmdnzsl dbmgyemo-
mB0.%® 33-0b dmbobemgmdal 77%-bg dgBn 0ygbgdl nE@aF)Eg@)b.w
89006Mgdabmgal, 39M03sb 3yogl 8-xgm dg@n 0bGgmMbg® dmdbdamg-
dgo, 300609 dogem sgMogal 3mbGobgb@l w©s mEMggm wgmm dg-
&0, 3006 399600306 3mbG0bgbGal obamAgh 42 J39ysbal, gMmec
b enb.”

06@gFbgBolb  go3M3gmgdol  goMmom  sMgemal  dowmbgooagzew,
56090 33mgas ! oobBEgdl, Mmmd ,039M03gmgdds o (3086,
o 5 bobob 0bgmmdagnsl saMmggdgb domdg 39d8-339M©gdo  ©o
89dgy M9 gmmdomn 094qgbgdgb 3 Fmbo(393qdL. Imbabmgmdal gow3-
bmdng@gdmmdolb ©mby 9339 Lddnd 60Bbamb QQGSSB“SZ

396bomgobnnl mbaggMmboGg@alb 8bgbdgmanl Lagsmm 3mamo@ogab
396@®0b 2006 Bmol 3309393, ,9dbdmmodsgoobogol mns: vdgFon-
390 dyo3gmgdo 0bGgmby8dn w©s dob dnds® 1500 vMeabemwmn
06@gcbg@olb dmdbdomgdgmo 8dgMnzgmo gedmzombs ©d osgnbs:
75%-L smobBmmo bggms, Gmd ow3o 390-33900lb 3noMsmo nb-

- g39cmaab; http://www.washingtonpost.com/new-privacy-policy-lets-google-watch-you--

everywhere/-2012/02/27/glQAdyscpR_story.html

“ 53mboBgmn Facebook—ob  3nfswo m@doz00b  gabosmgdal  3memo@ngznwab:

»P396 3‘3%006360‘: 0d396L 3nom b mﬁ%}aGnob dgbadg dbamggdl 0d Bgdmbggzeado

AMEe 33RIM, Mm3 ngoGUHUE‘mb 3dbnamgds mg3qbl gngﬁ) bgdaammmmo, gmgo

ambogmamom bagnmms Rggba LgMgobgdal Bgmoagzgabgdabmgol, o6 Gm@Es 306mba

83933mEgdmmqdLb«. Facebook Site Governance, www.facebook.com 3dnfon nbgmmds-
0ol ao3M(39emgdals SOEQSOF)MBUBQQ dbgagbo goMmom a0b3omEBqdnl  aodmygbgdal,

gab@nm&@ dmdbdomgdgmms dmbagy 3360[} 8obbgalgdalb ndob dobgogom, oq o
Lggeo Jm3‘36030603%0b 30abo@l, 2dgfngmemn 306mbIgdmmds ofm 3Mdamasb.

“* Forbes, Poulos J., Employers Demanding Facebook Passwords Aren't Making Any Friends,

3/22/2012.
6 53961030b 33360’)36‘3@0 3Eo@gd0b BOmdomnn LEIGOLG03oL domAmmb dmbszgdg-
doo, 3% %Qo

m8g3emdob  dohggbgdgmn 2012 brolb a3Mamobogal Bgewag
8, 1% L obw 12;\)D 80Q0m6 ndm3gz00b.

i Valdes M., Associated Press Report on Privacy, March 20, 2012.

“8 https: //www cia.gov/library/publications/the-world-factbook/geos/us.html

492011 Bemob 396%00, osbmmgdoom, 240 Jomombo swsdnsbo.

% boaﬁmo%mﬁnbm Lo@gmggmdnbogonm 3038060 8396 mb  b3gnamadafmgdmmao
Losggb@m  0bgm@mdsgnabs ©o  bagmdambogzegnm Ggfbmmmangdal  ©agBo;
http://www.itu.int/wsis/tunis/newsroom/stats/

®' Justice Brandies dissent in Olmstead v. United States, 1928; sbggg, INTERNET SAFETY 101®,
»Bm@Eosmycn Jbgemgdals LEIGLEG N3,
http://www.internetsafety101.org/Socialnetworkingstats.htm

2 Juan Carlos Perez for InfoWorld, http://www.infoworld.com/d/security-central/internet-users-
ignorant-about-data-privacy-980
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gmE3szoob asd0sMgdol dmemo@ngs od3lb, dmIbdamgdgmms nbgmm-
do@nolb  dgbodg Fboamggdmeb goboomgds oM dmbrgds; 49%-L o6
Bgmdmns memmoonmo  gemgd@embaymo  abo3bomgdol  sdm(zbmde,
mdmgdog 9396mbm  gboo bgbboGonmo obgmEmdsgoal (degsmn-
mo@, bmgosmamo ©o33olb bmdmgdal) dmdmggdobmgnbss a3d0Dba-
mo; 68% 396 sbobgmgdlb 0d bado b3ggnsmndgdamo bLasggbGmosb
396 39600L, Amdgmbsig 3nMso abgmmdsigool dm3smgabal Bgumd-
™0 dodommnmb.*

2. 533-0b 36mMbIgdmmds oMo (3bmgMgdob Mgmgdal Fgbob-
90

domndbmdadn 988-0b 396mbBIgdmmds, 3omigmemo dmdodon®o
d3ogmmdgdol Jdonbgoezsm, doMswo EbmgMagdal  Lasnndmmagdals
©5(330L LagM@OTMENbm bGbaM@Ggdl 396 83d0ymanmadl.

1966 Byl 3mbamgbds donemm  obgm@mdsgool  msagobagmgdal

od@o (FOIA), mmdgmdsai 933-0b dmagmmdal dogm ofsdwyg godmed-
39469090 @mM3396@9d0 dmdamadggdabomgzal oo 608(*)0(350@0.54
mEo Bemob B9dmgy  890ddbs  Lo@@obldmm@m  360dobsmol  3mb-
GEOmmabs s qbagmobm Jafigdal sd@ob III §mdo (9.6. “Title 1II” s6
»3mbdgbgdol od&0*) - 3oM3zgma 360d3bgmmaabn noMomo ggogme-
maco dosgmmdol dogd 39Mdm 3mdnbozsinnl dobsambol dmdmgg-
b0l dmbabgbmnggdmac.

39LBmEgdqd0l domgdadwyg “Title III” oMo dmbazgdgdl dbmemme
dobndsmaom o@Eogms. dmgznsbgdom, 833-0b «@domemgbo Labodem-
ommb gosbyzgdnmgdom, 3mdnbozssns IGsGmadmmalb godMmda
a3b0dom@o, ©Madsz 3mbamgbl gemom ImBgbmnggdol LoBmomgds
dob3e.”® doubgoogom 9d0bs, doMewo (3bmzMgdol Numgdoo @3-
mo bggmm o6 gogemmmgdams. doMojom, 1978 Bemal wbmaeo

©ad39M30L  3mbBMmmal  od@ds  (FISA) ggogfomato  s396@9d0b
dogc ,mabmnco domgdob® sb/s ,mEbmaEo domgdol Bamdmdsc-

896mgdal” mgommgzamobs ©s bonandmm dmbdghgdol sMgama 3o-
©93  9gxcMm gadsMmEs. odGn bobsdsMmmmm mEgmal LagoMmmgdal
2@336@s, HmIgmo  ,@onbodgogdgmo  gdgob” Lagudgzgmdys 3o
850 (39dM@a.

? odsg

% Title 5 of the United States Code, § 552(d): “Except as otherwise required by statute, matters of
official record shall be made available, in accordance with published rule, to persons properly and
(15irectly concerned, except information held confidential for good cause found”.

2933 xmEAEbmL Bnbsomdwmgg“ (1974); of aobosmgomalbbBnbgdgmns 8dgMngmemo
R9gMomnddab 360336gmmaaba  mognbgdamgds:  3mbbGo@mEonl dobgozoom, d3e-
36 asdogbagmo @gogMomaco  ©o g@o@gbnb Lo3obmbdgdmm mMaobmgdalb
3mM33989bzns. 833-0b doMmomomn  396mbo  ndmgze  gaogFemaMmo  Mggmmamgdol
aamagmﬁog Rodmbamgamb. 3mbLEoGmEnob 3nMggma dabmal mebobldom, 3mbamgLl
Bgmdmos doommb Bbmmme ol 306mbgdn, Gmdmgdog ,...089LM0a93906 gog@mmadal
aEbm gmgdmeb, IGo@gdlb FmEnlb o 06@08% GmIgdmab . xmMEsbmb aswsbysg-
gogabaan 3mdnbnzazns o6 om3mgdmEs IGIGmITImMal  gegMmdo, dwgbow,
AbE0aRIoMRY 3orggnm@e Godgool o oM BRIGIYM @mbyby.
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FISA ,q@gbmamo domgdab® b/ ,qEbmamo domgdol Bamdm-
doaqbmgdal* dogm dom dndsmo of@olb oMmggznm dnygbgdammo
Boobolb sbodrmanmgdal Fomgdal Bgbadmgdemmdal 608(*7(4)0(3&)3@0.56
396mbo, obggy, P@@gool sdmgzme  3MgPorgbdL, grgd@mmbycoe
©533063980L m3gMaos LabsdsMmmmm mMwEgMmob asMgdy, 3mbamg-
Lol dngm mdab godm@Ebogdowsb 150 ©mol gobdagemmdado asbgb-
mﬁ)@ng@gi’m&aw.

1980 Bgmb 3mbgmgbds 3nMomo sbmg@gdal 9gmgdol w©oE3ab
od@o (PPA) doomm. 396mbo momgamomgdobs @s RAbgzabal dme-
361md0b BamImdaggbemgdol dogem Labsdsmmmm mEgmal asdmyg-
bgdol sBgbMnggdms. PPA-3 <n35bmbmeo asdmoibaws asdmdngdsbmab
©539390M90m o y3gms  0d 330390 mgdol  @amzamngMgds o
AbEg3e, Mmdgmms dgbobgdai dgmmdgmal dogm (Bgmgzndooms o9y
HBogdOm 3mdnbozsigool bgdaolbdogmn Lbgs 030')(4)800)“58) aobogstmg-
dolb ¥ abadmmgdnmn  dmemenbo  sMbgdmdms. sdGo mEEgMab
8361989 dmddggdol Ladnamgdsl odmgss 03 dgdmbiggzedn, Mm@
06bgdmdl  ,obadmmgdnmo gdg0o, GmAd dobomgdol wamymgbgdgma
admeagds  dmomgdgmos  bogmabmol  bgmymanb  ob/gs  Lbgmemolb
ddodg ©@3bnobgdol mo300sb oboﬁ)nQUE’)QoQ“eo o6 ,39M0m©0, Mm3
dobomgdol dgemmdgmds Ronnbs o6 Roolb Lobbeob bsdsomoom
obyowo daaQabob“m.

9d3bo Bmolb 3gdmga ,dmbLAgbgdol od&0* gmgdGBmbama  3mdu-
bogognnl ©ozzolb of@om (ECPA) dgozzams, Mmdgemoi dodmnbamg
Bg306, 39dgmom o9 gmgdBmmbama  Ladnamgdgdom  asbbmE(3ng-
mgdmen  3m3nbogogosl  obgbmnagdl. ECPA, bmaowmom, sMdomasb
3960dm  3m3mbogoigool 3m3magdol®®, omdie mB393L 360T36gammaeb
83dmba3mnbgdl B89dwgan dbamggdabogab: 1. Bgbodsdobo Labedam-
omm mOgMob 3dmby semdsbmmmgdgmn mMasbmgdo; 2. LyFgobob
Im3Bmegdmgdo; 3. 30dgMsdbs3o39930;° 4. 69d0bdngMo 300, Mm-
dgmbag o3t 3mdnbozsool gom-ghmo dbacol msbbdmds 8006364.

o0d@ol 2511-9 bLgdgnob omebsbldo, 396dm 3omabs o xamxab
3m3nbozozonl Lobdomgbs o 93Mgmom bmdmgddy ©obazznFggd-

:? Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.

0d30-
%8 Privacy Protection Act, 1980, Section a.
%9 Supreme Court Case Zurcher v. Stanford Daily, 1978.
8 Privacy Protection Act, 1980, Section a (2).
o ngd3g, Sectiona (1).
62 aé)j@)an 39633M@gdqmns, MmamEz ,bdmgsbo o Lbgs Lobalb 3mdmbogsgonl To-
bosmbol dm3dmggds, Mmdgmo gomenEgdmes 3edgmom, gmgd@Emmbama o9 bLbgs
Ladmamgdom, bgdabdngmMn gmgd@Embaemo, dgfoboznin o Lbgs Lobol 8mBymdon-
mmdab aodmyabgdnm*.
% 3060, Gmdgmoi BgombByzb e 3md3on@gMBo 93@mEM0bsgrol asfgldy ©o
2d@gbo, a6 o3l 3nMomo abgm@mdagaob ©o3el gmbog@mmo Immmeobo ©o-
gnmo 3m33onBgmnmsb gabbmmngmgdam 3mdnbngaEnadgt. sbgma Godalb 3mddn-
M&gP o ©adbadogggdab Jma‘ggndoGno 3m6@)2mgn 396mboom  ©ad3904mos. ab.,
18 USCS § 2510.
64 18 USCS § 2511, (C).
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mo bobodoMmommml mobbdmds o6 sMab bognﬁ)m.f’s ngn3g bLgdgne
Ly gobol d3MABMEYdmgdl Bgdal Mmagl, ,396mboo omagboem m-
836m9db aoalzgh nbgm@mdsgns o gombomb GgdbognEa o Lbge
Lobol obdamgds Lazedgmm, bdmagsbn o9 gmgdGEmbayma 3mInbo-
39@00L dmbadmzgdmom ©o gmgd@embamn mgsmmzamal  goblab-
MO 30gmadmo“®. goMes od0bs, 0b@gmbg® LyMzobol dm3Bmogd-
m9dlb Bgmdmosmn Labgmdbogm mEasbmgdl dmdbdamgdmal dncowmn
0bgmmdagns  gobabadmaMmgmo  @mmob  dobdomdg  gomDosmmb,
omdEd MPmgds 96 vz ImIbdomgdgmlb  oEbmdmb, Mmmd demDy
©533063900 808@0bsrgmdl.” @mamm 9@, byHgobolb dm3Bmogd-
mqdlb dmdbdomgdmol 3oMown nbgm@dsgool dm3magds Jgmdmosm
03 Jgdombszgzedo, o9 gb domn ,Az9nmgdcogo baddnsbmdal® bsbn-
mos. gb 03 doMmdoom bpgds, MM 39bmboo ©owggbom mMasbmgdl
d0obm@gdgb bgdolbdngm 0bgmEmdsigosl, Mmdgmoai ,dm3m3gdmmns
33802533300)“ ©d dgbademme by Bgnbymb  ©obsBanmol  Rowg-
oL,

domnabmdadn, oj@o Imdbdomgdmol LgbboGonmo doMswo nb-
gm@dszoolb Im3m3zgdol mgmgdsl omMadam@Gm Labsdsmemm mEMg-
0ol 3dmbg LobgmdBogm mEaabmgdl, s6edg, gomMzsgne 89dmbgg-
3030, 39Mdm 30Mgdbaig n396mbgdl.

9 gd@EOmbaymo doamagal baboom oMbgdamma 3mdnbogsigns 39bmbal
dgmeg mdoo (Title 1I), ngngg ,39bsbaem 3m3nbozsgnoms sfGom
(1986) Bgbmoawgds. gb n39bsb3bgemn  ECPA-Bg bogmgdom o3a3b
dmdbdomgdmol Mamgdqgolb. 180 w©wgdg digmo gemgd@mbayma 3m-
d9bogonol dm3mggds Labgmdbogm mmasbmgdl Labsdommm m-
M0l gomMgdg dgndmoso.

»dmBgbMnggdnmo 3mdnbozogoal oo (1996) 3mdnbozsigool Le-
Fmamgdgdom gabbmmzogmgdnem dndomsl, Bgnmobymasl o6 Lbgs
Loboo doon dmEOmBo asdmygbgdsl ©absdommgdmMng Jdgwgdaw o3-
bogdb.

,00383m0 0b@9Mbg® AbogEmbmgdol oG (1998) 13 Emodoy
sbagol 30383980l  Bgbobgd  doMowo  abgmEdsigoal  Bgammagdab
30domaglb. 13 Bmodeg oMsbemnmbmmabgddg dmbagdgdaol Bgbe-
aM390ma©  domgdgmos  ,,ddmdmal  goadmbadgdgmn  mobbdm-

65

dofapn  (3bmzMgdal  Nxmgdol  @aEzol  g3em3meon b@oGQoﬁm@)abn dg3600
QREO™M aoQoQ\no 6QQ05333®0Q36o30, »3M3engbon  gogMmasbgd g@n Ladggmb Bo-
boomdmga“ (2007) owadns Mamgdams  93Mm3Nmds  bobasdoMmmmmd  moswgnbe,
Gmd 39Mdm ©abgbgdmmgdol 3mI3nm@gMnesb gebbmm(zngmgdamo abGgMbgd 3m-
dmbogons, nbggy, mamE i baggmanmbm Domgdn, prima facie mo3bgds s@adnabal
N@mgdems 3mbggbzonm wagmmo 3060 bmgmgdolb” ©s ,3mEgbdmbogbzonb
Roamgdda. od@gbow, 3mbzgbnal msboblom, ©odbagdgdgmb oM odgb Qobodggb‘g-
ol dog@ 6o6bmﬁyGngQ36‘3Q0 Bomgdal  bobgmdemagmdabs o  Bababo
Lan@gdals JMB%G)MQO Q’U 5, ombosi Bobsombol 893mB3gdnl aomgdy. l)o:[))
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The Right to Online Privacy in the United States of America
Summary

Ketevan Zukakishvili"

The year of 2012 was marked by several key business happenings: the initial
public offering (IPO) of the Facebook Inc.’s stocks, the private buy-out prospects
of computing magnate Dell Inc. and the large-scale investigations over Microsoft
Corp.’s and Google Inc.’s privacy policies.

The common concern for these massive commercial occurrences was protec-
tion of the personal data, or rather, the lack of it. Indeed, in the informational tsu-
nami when just one company (Google Inc.) produces as much data in two days, as
the whole world up to 2003," the right of privacy is at stake and needs a better
protection.

In 1761 James Otis, the famous orator, stood out against general warrants to be
used in America: “Now, one of the most essential branches of English liberty is
the freedom of one’s house. A man’s house is his castle; and whilst he is quiet, he
is as well guarded as a prince in his castle.”® His statement based the foundation
of the traditional American understanding of the right of privacy: “the right to
enjoy life, the right to be let alone”.?

However, the Founding Fathers could hardly predict the informational revolu-
tion many decades after the adoption of the US Constitution in 1787. For reasons
not quite determinable today, they decided not to afford direct Constitutional pro-
tection to the right of privacy, leaving its regulation up to the States and the Judi-
ciary. Later on, the right was implicitly strengthened by the Bill of Rights, but
again, no direct wording was used.

This causes the stumbling reality that in the USA, the obligation to give up
one’s Facebook login and password to the prospective employer depends on the
goodwill of the State legislator. Whereas in Europe such practice is explicitly out-
lawed by the European Convention of Human Rights as well as the decisions of
the European Court of Human Rights.

This article evaluates the compliance of the US with the international stan-
dards and its obligations of privacy protection. Below will be reviewed the current
governmental tools for accessing citizens’ private data. The most recent legisla-

* Bachelor of Law.

! Roughly 5 exabytes. Source: The New York Times: Pamela Jones Harbour, “The Emperor of All
Identities”, 12/18/2012

2 Writs of Assistance Case, 1761

3 Warren S., Brandeis L., The Right to Privacy; Harvard Law Review. Vol. IV, No. 5; December 15,
1890



J- %m3070830emn, domomn (36m3M930l Moemgds

tive proposals®, equally alarming the privacy advocates and the internet freedom-
fighters, will also be analyzed.

The insight into the multi-angle problematic will be provided via listing ongo-
ing privacy violations, over-viewing American legislation and the Court deci-
sions. The article includes the international examples and the best practices of the
personal data protection and suggests the recommendations to foster the privacy
protection.

Considering the growing globalization, the data protection legislation has a po-
tential to become the next great chapter to be universalized. However, today in-
sufficiently protected individuals suffer more and more from the invasion of their
privacy by both: the state institutions and the private sector. Their voices being
mostly unheard, the global high tech magnates are negotiating the deals with re-
spective governments. Alongside these massive trade-offs, this article will serve
as an interesting eye-opener and a modest introduction into American labyrinths

of the right of privacy, “the right, most valued by civilized men”.’

* Stop Online Piracy Act (SOPA), Protect IP Act (PIPA) and Cyber Intelligence Sharing and Protec-
tion Act (CISPA).
5 Justice Brandeis’s dissent in Olmstead v. United States, 1928

143
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CLPE Research Paper No. 40, Toronto, 2008, 4.



©. 89896039, soM@odogocmo 39Mmompob JomBoremdboxmemgds

boemm  Bdmgogfoom - dmbabmgmdol  babgzamo 83080(‘10.3 smgbg-
mgdds  g3dmoygbagl  ®sebsdgoMmmggmdadn  s3Mmdomgdmmo  Ladume-
m9gdgdo - 33b60b@ns, BgMoggds o dmabgmbgl asmedsgsmo 3gFn-
meob Bamds@gdom 6‘5@‘5@"63‘54-

00b63390MmM3g  aoMadegamn  dgMmomenl  doMmmdbagmmgds  bo-
»0396 0@gdl dgmeg dbmgmom mdol, agcmm dabEeo 3o - dnm-
390 dbmgmom mdob Jgdogmdo 8360(*)@0@06.5 dobo gobgomamgds
dommdomo Jgbadmgdgmons bad gBedsw Qongmb(’: dbmgmom mdab
89dgmdn  aomadagamn  3dgMomeol  doMmomdbagmmgds  gobbaza-
nFgdnmo  oygm  ©d bogMmedmEmabm  babosmoom  asdmamAgmos (I
98930); asadsgamn  dgMmomeol  JeMmommdbagmmgdol 3mbEogo-
mdobgmmo dmbszzgmn godmomhgmos 1989 Bmol w©gdmzMms@onmn
Gommom, dmegMbobloms @y sbamo babgmdbogmgdolb B94dboo (II
9&o30); 3gbodg g@odL 3o sbobosmgdl LodoMmmommommgggoms bmem-
doemadgds o 606%0060@3608.

moomgnemo g8edo 0wgdos Nbozsmaem dobsbonomgdmadl g3mgals
dgbadadnbom. mnzn 30M3gmo g@ado mdolb Fgdogmdo baymobzzgmg-
doo ogm Logbg, dgmeg g@adn gadmombgmos (3030 mdob ©Mmb-
e 3mmo@ognem domms gdEsbsbomgdoms ©s N0y m3dg3e3g-
dom, (o3, doMomoEoE, asbdnMmmdgdayman gobmeom badgmms 3o3-
dacal Qoagmm.g dgbadg g@o3o gammdamadainnl gemgdgbdgdomas
89%96Mg0M o @ dodsMmomunmnds bmMmdowsb gsdmbazmolidy, 306mbal
Mbgbagbmdals sbagn 3aMawngdgdab Q0Q6360b033610.

83 Eddagamn 3dgMomeolb JaMmmmdbagmmgds agmaMagommo @
n@gmEmaonmo  asbbbgeggdol dogbgmazsw, asdmygbgdaem odbs o3-
GmEoGammo 99030000 ©gdmzMsGonmdg gomMeadagaem babgmd-
Bogmgddo, o0dbgdmes gb momabamo sdgmnzol dbgogbo  Lodbg-
@MMEb  Ladmdomogm  Bymdadg  aowsbzms, LadbGOge  sgmogab
033MBg0Eab NIMagmabmdal ddaMmmzggemmdady gowabymds, o om-
dmbagmgo s (396@GdmaEmn g3m@3olb Labgmdbogmms 3mbGzmde-

bob@aneo @)OQ’QQ.H
2. gofsdagaenn 3gMmomeoal JoMmmemdbagmmgdolb (36gds

omgdg 36 aMbgdmdl asmeedagamon dgMmomeal doMomdbage-
mgdob ndgzamo (36909, aobdoMm@gds, Mmdgmber yzgme gmobbdg-

% Lanni A., Transitional Justice in Ancient Athens: A Case Study. University of Pennsylvania Jour-

nal of International Law, Vol. 32, No. 2, 2010; 552.
* 0gdgg, 553.

® Teitel R., The Law and Politics of Contemporary Transitional Justice, Cornell International Law
~gournal, Vol. 38, New York, 2005, 839.
0d30-
0d30-
0d30-
0J39-

0d39

7
8
9
10

"' Ni Aolain F., Campbell C., The Paradox of Transition in Conflicted Democracies, Human Rights
Quarterly 27 2005, 17.



I LamAggo Net1-2(3-4), 2012
a3

dmegb."” 39360961930, dmmo@ozmbgdo, 833mg306Mgdo 396 sbg@bgdgb
3mDogosms 3gxgeqdab.

369003 - ,aoM@sdegamo 3gMomenl desMmommdbogmmgda® - ao-
bLom@zemo Bomds@gds dmoadmgs o goblbagnmmgdom 3m3nmommmo
asbos dgm@ig Lamznbol 90-006 6@3680.13 LEmEgo 93 3gMomooab
043d 080 MEPOEOImNE, 3003MgdNe dmmnBoizn® s LadsMmmg-
5603 @)368060@14.

Lo@yssmdgmabbdgds  (36908) ™0 gobbbgaggdnmn  boGyznbash

d90agds  (Transitional o Justice). domomdbagnemgds  (Justice)
Mdoemgb  dmEomam  gabgnmmdsms  Mogb3b  gobgzmomgbgds o
Logmggmmam, bm@dsGonmo dodsbo goshbos. asfmeadagsmo 3gMn-
moo (Transitional) 30 obobaghb ©Emalb 3mb3Mg@memm, asbLbadrmgHme
dmbozzgol, Mmdgmoi Loaygmggmmam doDsbmabss ©d3958nMqdamo.
9L m3968L369mn (36938 03066 mM390L o BabE dodoEormmgdal  od-
m™93Lb 3O mabagmmgdob” 66360b0815.

a3 Eadagamn 3gMmomeol domomdbagmmgds gb sMal s3@mEn-
Gacmo  Mggodosb  ©gdmzMeGonmdy  gomabzmol  3Mm3gbdn,
0@8303b60b Mgmgdoms aMm3g30L  BodGgoal asdmzzmgzobmab we-
39330Mgd0m, dm3zmagzeosbo ©d bJomo LabsdoMmmmm ©s aMababos-
domoenm  dggobnddgdals aoamg{]Eabo.w adM@adsgamo  3dgMomoonb
domonmdbogmmmgdol Logsbl Bgodmgds Bomdmowagbogb Mgdaman-
aeo doMommdbogmmgds, Mmdgmoi dmoiasb gdsmainsbs (Repara-
tion) o MgbGodmEnsl (Restitution), dmdmoondgdsbs (Apology) o

Lo oogmomdm abGmmosl (Communicative History). gl 43068b36gemo
doFomoo dmgmbgdgdl dmogegL.”

adMEadagamn  3gMmomeolb  domomdbagmmadol  Lagoobo  dgBow
0d@momaEns. dob Bgbobgd FMozomo dogmads, mgmEons o9 dmbe-
BEgds  9Mbgdmdl. Jgomommmaonto, obEmEommo, mgmGonmo
©d obGmeAonmo 3moboo dbaszbo Lsgoobgdol Bgdbbsgmge Ig;s-
Bog@gdsl gmb GmEqds ,GMbbogmmmaos* (Transitology) «mBms'®.

3. gafadagaemn 3gMomeal demmmadbagmmgdal dabbgda

'2 Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. I,
Sarajevo, 2010, 10.

'3 Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-
national Relations, Vol. 8, No. 1, 2007, 51.

' Bell C., Transitional Justice, Interdisciplinarity and the State of the 'Field' or 'Non-Field', The
International Journal of Transitional Justice, Vol. 3, Ulster, 2009, 7.

'S Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-
national Relations, Vol. 8, No. 1, 2007, 51.

' Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 1.

'7 Sriram C. L., Book Review: Transitional Justice Comes of Age: Enduring Lessons and Chal-

lenges. Berkeley Journal of International Law, Vol. 23, No. 2, 2005, 105.
'8 0dgg, 102.



©. 89896039, soM@odogocmo 39Mmompob JomBoremdboxmemgds

Lodmagsmgdobamgnl 36033b6gemmazabo  dd30mdndbn o LEGsdN-
maco asmgdmb Jgbeddbgmew, smEomgdgmons, g3dmygbgdagem 0dbgb
obgomo  demomdbogmmagds, GmIgmoi  asbobomosglb ©d Bgoggabgdl
60@[}‘3@[}.19

0@ owsb ©gdmzMmasGomm Mggnddg aswsbzms, Babs Mgyo-
dob @mmb Rog@me 3069dL odmg3lb Lodmomgdal, asdmoygbmb  3o-
bmbo mognsbo dmazmmdadyg, Ladmasomgdabs o oMo Ebmamg-
b0%g gogmgbol 8mbobg360g.2o dmmo@nin® Mggodms  (33nmgdob
89dga goM@adegar 3gMomedn dygmaon Labgmdbogmms dmagmmdg-
30 © bogMmmadmmabm mEasbndsngdo Mabay@bgdl o6 0dnmqdab,
Goms dmbegl BoMbaymmob bodmmmm gomzggge (Deal with the past).”'
d9boggda o dmmoGogmbgdo Mucm ©8 gcm 3@ 3039096, ™I
o6 dgndmgds 0gbmEmamgdanmn aygmb Babs Mgg0dob dogem s@adosbal
D@@gdems bgdo Mme3gzal @addgdo™.

LEmg  ofgsb  asdmdwnbamg,  asfeedagamo  3gMom@ol
doMomdbagmmgdol dmagamo dobsbos, gobmghnmo Labdmgsmmgdalb
8390 m0nsbgds. 83 doBbolb Fobowmbgzem JoMmmdbagmmgdol domome-
@0 360b3ndgdn Jgbadmms gomsnbgomb o dsmo dmddgogds zomb-
30b 60860l 4399 Qb@&gb.m 00bnBbmmo 30093 gMobgem  abgedl
badl, om Momwgb oo 360336gmmds gbodqgds LabmasmmgdMongn
dJomndbmdol smogqbol bobgmdbogmdn, oms dmboglb dobo bme-
domMo gobgzomamgdo.

d9bademgdgemos ©o3bobgemmo 836 ©3dd35m0 39 0moal
domomdbogmmgdol 8 dmogemn dadsbn, mdgmms BgbEmemgdals
doBbomsz 8904365 LogMome gb 0bbGoGn@ o™, gbgboo:

1. 0adnsbol mamgdsms ©oMmi3g3ol Jgogaso Ladmasomgdab
©adbaMamgdnemo bobomolb Mumgdcongsn smagbs ©d Mgedomo@e-
30o.

2. LdbBMadsEMydals ©d nbngnol 0sMgdol JgbmEzgds Lodom-
omob ©oagbobs s goibowgdal 3Mabindnm.

3. dbbggM3mmamgol LadsMmamosbmdal, bmmm dmEm@Imddgo-
momgolb 3ababoldggdmmdal 9dEONbzgmymas.

4. Ladmgsmgdobmgal dabGo abGmEonmo gad@gdolb ©awggbo.

0. LadoMmmemal Nbgbagbmdal ©sdzznmgds.

6. Labgmdbogm abbEodnGoms MggmmInmgds ssdnsbol mMo3emg-
domd o ©gdmzMag ool ©abazagec.

"9 Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Jus-
tice and Human Rights, Vol. 1, Sarajevo, 2010, 14.

2 O'Connell J., Empowering the Disadvantaged After Dictatorship and Conflict: Legal Empower-
ment, Transitions and Transitional Justice, Legal Empowerment Working Papers, Ne§, Rome, 2010,

%’
0dsg, 4
2 0dso-
28 Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-

national Relations, Vol. 8, No. 1, 2007, 52.
24 Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 1.



IS LamAggo Netl-2(3-4), 2012
a3

7. 30330560 Mumgdsms oMm3g30L go@ms B9dwamdn 3619396-

GOQ.

8. 33300md0dbn msbagbmazmgdalbs o dyomn d3300mdolb |DEMb-
39y go.”

4. goMEodogaemn dgMomeob JoMmomdbogmmgdolb, MHmame 0b-
LEoGnBoL dsbsbnomgdmgdo s 3mmo@nznMm-bodsmmmgdMagn du-
bgdo

4.1. aomsdagamo 3gMomeolb doMmamdbagnmgdal, Mmameg ab-
LEoGnGob dobaboomgdmgdo

adMEadegamn  3gMmomeonlb  doMmomdbagmmgds ymggmomgal  go-
dmoygbgds  Bombayemolb  boddggdmeb  godzmoazqgdol  dobboo  ©o
mdM03mqb Bgdmbigzedo obgo Lobmgommgdsdn, Mmdgmoi 3dmemo-
&03ne  Mggodoms  (330mgdgdl 60603@0[}.26 dob  360336gmmaabo
Mmoo gdomo3b Ladmgomgdal  domamdmogn  3mbymod@owsb
83dmygzabal bodaaan,” ngo ®930lb @330 o9 ®m0abgdl  LadoFommg-
3603, dmMema® ©d 3mEoGognd® orgdgdl, Mmdmgdoi dswados-
bob 9mrmgdgdol @adMmmagzmemgol dgbodsdobo 3sababoldggdemmdab
©a30bMgdabal 0figbl m03b28.

83 Eddagammn 3gMmomeol doMmmmdbagmmgdol asdmygbgds Bgbo-
demgdgmos, o9z badbmaswomgds, Labgmdbogm Mgomnmaw 0dymeg-
b5 gofMEadagaem 3gMomedn, obw oao asboEool GEMebbgmmdszaab.
a3 Eadagammn 3gMomenl doMmomdbagmmmgdol sMbgdmds Bgndmgds
©o33anbmm & 3Mo0@gMondal (Fsbsbosmgdeal) aoamg{]Eabnng:

1. 0@adosbol Mymgdosms Lob@gde@mmo ammagzs BambnmTa.

2. qxumgdol ©3M3930L Bod@gddn Labgmdbaogmb dmbabamgmde.

3. gfhoo Mggodosb dgmmgdg aswabgms, 3mbbEognEoncma Bgb-
Bymdomgdol (33emoemgdo.

4. LobgemdBogmb mBamomm o6 0M0do FmbsBomgmds Bgwgagdal

semdmagbsmol bogdgdo.

5. Lodosmomal w©owaqbol, Bg9Byomgdobs ©s BgMnggdal dodsbo,
Mmdgmog byl Bgnbymdl 38300mdol  @adyamgdal, 0gbgds Lde-
doma@mdol, ©gdmzMsdoobs s badsmommol mdgbogbmdol oozl
a060b@00.%°

* odag

26 Bell C., Transitional Justice, Interdisciplinarity and the State of the 'Field' or 'Non-Field', The
International Journal of Transitional Justice, Vol. 3, Ulster, 2009, 7.

27 Bell C., Campbell C., Ni Aoldin F., Justice Discourses in Transition, Social & Legal Studies Vol.
13(3), 2004, 305.

* oggo-

29 Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. 1,
Sarajevo, 2010, 11.

0 0d3g, 11-12.



©. 89896039, soM@odogocmo 39Mmompob JomBoremdboxmemgds

4.2. gom@adagomn dgMmomeol doMmomibaganmgdol 3dmemodognc-
LodoMmemgdfmongn  dabgds  (AggumgdMogo  ©o  gobbagmmnmgdamo
domormdbogmemgods)

mob3dgmm3g  aofadagamn  3gMomonlb  damomdbagmemgds,
msnmgmolb  oddom, ,gmmdasmabgdmmo %{]6(*')8360\3.31 3mb@3mb-
arod@nco domomdbogmmgds mbos MdONMb3gmymyogl  bemgne-
a6 dmmmeobos b@)obng‘gﬁ)mbob.az

madsbolb sbBMom, bodommomo Fmemmonbgdol bEsdomadsignal
LoBmomgds gobmogm. dobo oddoom, ,3MMdmgdab bogMEno aobdma-
nmgdsdo gos@ebom, Jgbodmadgmons, ©agnbsbmo LadsGommoals Lm-
3odmamn 3603369cmmds Lnbsdwznmgdn; MmMI owaqds LmEosma-
M0 dgogagdo 0d 89dmbizgzeBdo, mmzo dmmmonbo bONb3gmyman-
™o 046905 ©Mmal bobag@mdmong dmbazzgmdo b@obng‘aﬁ)mbnm“ss.

8361330350 39 0m@al domonmdbagmmgds a5bbb3o3gde

2H39mmgdcog0  domomdbagmemgdobogsb*  (Ordinary Justice),“ onnd (3o
nds330Mmmo  BaMmImowmagbl 3owgzeiE dsb.  L,dsMomdbagmmgdal
a3bbmm30gmgdado’,  GEMonEnabadgd®, ogmmobbdgds  ,3sLumbold-

890 mmdaY, |, @absBonmn* ©s bobngn.Ss

aobbabnmage 0bbGoGndLb RIGIEPYS - 3mo@03n-
LadoMomgdmngn  dmbgds  asshbos, 3gMdm, gMoo dbEog, ogo

Aggmmgdmago, bmem dgmeg dbMog, - gsbbagnmmgdnmo dammdbe-

ROmgdes. Mmames Rzgnmgd@ogo domomdbagmmgds (Ordinary Jus-

tice), ogo gmobbdmol 4i3g30b Bgbme gmbsnm asgmgmgdal MHm-

3mM3 B3gnmgocog, aby adbboggo@goge Fgdmbzyggode, 8oy, ag-

bmgowolb, ™mdobs @d gmbognma  3mbgymoddob Bgdogmdo 3gFn-
6

M@O.

830 Eddagamn dgMomeol doMmmdbagmmgds, Mmamem gobbaza-
nFgdnmo  Jsmommdbogmemgds  (Extraordinary Justice) a«eobbdmdl
a3bbagnmmgdnmo  Jgdmbggzgdol  dndsmm  L3ggosmeEa  Bgbgdab
0dmddgmgdal, gobbbgaggdnm doamdsl, Mo gob3oMmdgdnmos me-
390 393mbggz0l godmmhgnmmdoms ©s mgomdymasomdon.”

a3 Eadegar  3g9Momedn  Rsddamos  GEModambomgdn, Labadsm-
onmmgdo, 3mdobngdn, dEanmmdMngn, 9Mm3bamn ©s LygMmedmMn-
b mEgobodaingdn, mobsdwgdmdal 3oMgdo ©d bo%maongbo.ag
LogPmadmmabm @mbgdg 3dnMggmn GEMndmbama dgmeg dbmgmom

¥ agsg, 10.
%2 Zumbansen P., Transitional Justice in a Transnational World: The Ambiguous Role of Law,

CLPE Research Paper No. 40, Toronto, 2008, 14.

0d30-
% Gray D. C., An Excuse-Centered Approach to Transitional Justice, Fordham Law Review, Vol.
74,2006, 2621.

0d30-
% Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-
gational Relations, Vol. 8, No. 1, 2007, 52.

0d39-
% Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 3.



BN LamAggo Net1-2(3-4), 2012
a3

mdob  Bgdmamd  bBogobEo ©d 03d3mbgmon  domamhnbmbbgdabogals
dmgbym, bmmm, GoE Bggbgds 3nMzge Imwdnzdmddgo LagMmedm-
Gobm  GEndnbamb, LagMmmodmmnbm  bobbemob LasdosMomolb  bLabe-
domoenm (ICC) 2002 Beowsb odmddgoms ©o LEmMgm LagMmedm-
Gobm ©bsBommgdl asbobomagh®.

96M3bmm ©mbydg gomwadszamo dgMomeol dsMmommdbagmmgdal
89dga0 dgdobabdgdo Imddgogdl: gMmsgbamma 396mbdogdmmds, Lo-
domoenol 3mdobos, gdsmsns, 836nb@os, mab@mMaigns, obbEnge-
30960 F)U%mﬁao;w sanmmdMng ©mbgdy 3o - 9.6. ,GFdoEommo
Lob@gds®, Emdgmoi  gnmobbdmdl  GEswogonmon, Azgnmgdomo
domomdbagmmgdol  aobbmmEzogmgdsl  Mgmogon®o  mowogmgdob,
babsembm Loggdammgdolb 096 ©s 0.8."

a3 Eadegamn  3gMomeonl doMmomdbogmmgds o6 oFob  Ladom-
omob 96 3mbMg@ma  bmgonsmamo Lygmmb  3momgbomgds, oao
Bomdmamagbl 0b@gMmoobEndmnbam dndsmommmgdsl ©s dobo sdmd-

dggds domgem Moy god@mEegdDgs QoamanabﬂQn.ﬂ

0. aommadagomn 3gMomeal domomdbagmmagdobmab ©o3s3806g-
dmemo LoMowmggdo

83 Eddagammn dgMomeol dommmdbagnmgdol 3Mod@ogmmo  asb-
bm@30gmgds dogem Moy LoMmonmggdmebss ©s39330Mgdnmon, Mm-
dgmms gadm(z dgbadmgdgmos dabo sMsbBEmmo o6 omboai wome-
39300 g3dmygbgdo.

g3 Eadagammn  3dgMomeoal  daMmommdbagnmgdabmseb  doMomoow
©9393906Mg0mns Jgdmgan Labob 35)(*75@3835043:

1. ©@od@o@anmsbs o dobmdcog ©obsdommgddn @adcnbgdal
LogMobg.

2. ,00mbggmmdob dmamdamgmds, MmEs Bombam dmEmEGIm-
Jdggdams  gobdabmmzogmgdgmn 30Mgdo oM obggdosh o oMbg-
dmdl ymggmmgob dom dogem dmdsgamdo dbasgbo sbsBammal bg-
mobems Rogbol BnBo.

3. Bobs Mggndolb dbbgg@M3mms goDozncn, gbodmmmannco ©
do@gmnamamn bagoMmgdabo.

4. 3bbgg@3mms dngm domo 3Bsdgdmgdobs o Roazmgmgdol 30-
bomdol Bgbobgd 0bgmmdsinol dmmbmabs.

5. LobgmdBogm mEgabmms bozemmizabgdgdo o w©gdmzMsdools
o LadoMmaemal 4bgbagbmdol 3M0biEndal ©edsmo 3Mm@uEo.

7 ogso-
0 ndsg, 4-7.

" ogdga, 7
Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Jus-

tice and Human Rights, Vol. 1, Sarajevo, 2010, 15.

“8 O'Connell J., Empowering the Disadvantaged after Dictatorship and Conflict: Legal Empower-
ment, Transitions and Transitional Justice, Legal Empowerment Working Papers, Ne8, Rome, 2010,
6.

42



©. 89896039, soM@odogocmo 39Mmompob JomBoremdboxmemgds

6. Bombmob asdmEoomgdol bobnbssmdoggmo mIgmndg 3m-
@mo@o3ncn o gobognmo gamaolb asbbsgnmmgdnmno ©sbobsmmg-
do.

7. 30830560l gmadoms ©IM3939d0L dogm LabgmdBogm «3n-
36rmgdobs ©d dommzsb LGENIGNEgd3a Ladbobamals 60&6d3@360.44

a3 ©adegamon 3gMmomenb ©obsbynbn o wobsbMmnmn mogzsm o3
3gmomeol  33cmg30L d0Bbgdneb godmdwonbamy mMbos womanbogl,
3063086 b3 Fgdmbzgzedo Bgbademms 3mboEngdo aoMmadagsmn
3gM0meol  ©abygde-abEmmmadobmeb  ©o393806Mgd0m  asbbbgeggde-
o ogmb,”® @3, Goms 0dds mbws, sMmumgdl Bgbodsdolb dgds-
60D gobladrzmal, dsmn dmddqmgdnlb 39m9d0b @omagbab.

30630006  aoMEsdegamn  dgMomeol  doMmommdbagmmgds dndsm-
ommos LEmMgo bodmasomgdobszgh ©s dobo 0bBgmgbgdol wabe-
(39350, 136036369mm306qLns Ladmdomadm Labmasmmgdal sd@onEn
Mmoo doMmomdbagmmgdol aobbme(z0gmgdals SF';MGUL)BO.% nmd (3o
om30  Labdmasmgds  vMILBMMI©  0dmddgogdl, Bgbadems  3mb-
grod@olb  sbosmo 3960  gofbrgl  ©d  goMEadagamds  dgMompnl
goﬁmqabox‘gggboﬂ 3960 390LEOMemmb dobdg azobmgdyma sdm(ge-
.

b330

LEsGnsda adbbomnem o0dbs  goM@adagamo 3gMomeol JoMmen-
dbogmmgdol 36900 ©d 0bLGaGNE0, bodn gogbgs 0d gamgdmgdgdbs
©d abmEonm gomamgdsl, Madsi gobadnmmds o3 0bbGoGudob
BomdmBmds o  adbgzomemgds; MaBmdss ngo  w©rgdeg domdgo
bLoggPombomm s gajoda mgde.

domMonmdbogmmgdaol dmbgdol gmmboo aobbomme 0dbs gom@ads-
3omn  dgMomeol  LadsMmmmgdMogn  dbamyg, dobsbodsmgdmgdo o
300@gM0mdqgdo,  sbgsg,  AzgmmgdEogo o adblbagnmmgdnmo
domomdbogmmgdol gsdmygbgdol Bgdmbggzgdo, domn bmEosmao
©5603bmmgds s o.3.

0dgab godmdwonbamyg, Bgndmgds ©ogsbzsbom, MM asMosdegamn
3gmomeol FoMmmmdbagmmgds qbss dmmo@ogn@m-badsommgdmago,
d0dMoamo 0bbBoGm@o, Mmdmolb dodsbos smoanbmb Labmas-
©mMqdc030 domoobmds ©s dsgbndsmumon LEMogsw, oo w©sbs-
396aq00b 836939 @BON639myml bLodmasomgdngn  ddz0mdnb,
domombgbmongnbs s LEIdommEMdal smwaggbs, ©a33e.

" odsg
“® 0dzg, 5.
6 Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 8.



B2 LamAggo Net1-2(3-4), 2012
a3

Definition and Institute of Transitional Justice (General Overview)
Summary
Dimitry Gegenava®

What is the transitional justice and whether it appears to be the specific form
of justice or not?!" Unfortunately, we do not have the luxury of scientific works
which refer to this issue. Therefore, in the realm of Georgian science the issue of
transitional justice remains unresolved.

This article is a general overview of the definition and the institute of
transitional justice. The main objective of this work is to determine the general
terms which condition legal nature and originality of the institute of transitional
justice by discussing and summarizing the institute, its definition, typical
characteristics and goals.

The research of the issues explored in the article begins with the historical
development of the institute of transitional justice. It is significant that the
institute has a long history while the contemporary transitional justice takes the
lead from the period of World War I and can be conditionally divided into three
stages.2

The issue of transitional justice is very urgent. There exists variety of
approaches, theories and opinions regarding this question. Defining the institute
appears to be problematic because there is no commonly accepted interpretation.’

It is interesting why the institute of transitional justice was created, what
principles and objectives has. Exercising the kind of justice which examines and
evaluates past is inevitable for creation of socially important peaceful and stable
environment.* The main objective of transitional justice is the consolidation of
split society, but how far it accomplishes this mission is the object of evaluation
and its performance may be under question.’ The work refers to the criteria which
make it possible to determine the existence of the transitional justice. The cases of

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University, Director of Prince David Institute for
Law.

! Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Justice
and Human Rights, Vol. 1, Sarajevo, 2010, 15.

% Teitel R., The Law and Politics of Contemporary Transitional Justice, Cornell International Law
Journal, Vol. 38, New York, 2005, 839.

3 Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Justice
and Human Rights, Vol. 1, Sarajevo, 2010, 15.

* Ibid, 9.

> Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and
International Relations, Vol. 8, No. 1, 2007, 52
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exercising ordinary or transitional justice and their social purposes are discussed
as well.

It is worth mentioning that transitional justice does not belong to law or any
particular social sphere but represents an interdisciplinary course. Its performance
depends on several factors® and its practical realization is complicated.

This institute refers to the interests of society therefore the role of civil society
in the process of realization of justice is huge.

Research is important and interesting when followed by the vivid discussion
about the definition and institute of transitional justice, its nature, criteria and
characteristics, cases of realization of justice and the social purposes which
conditioned the creation and development of this institute.

6 Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. 1,
Sarajevo, 2010, 13.
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Legislative Procedure in the Bicameral Parliaments of Foreign Countries
Summary

Zurab Matcharadze®

The law-making procedure is one of the most fundamental functions of the
Parliament. This power, which is granted under the Constitution, makes it the core
branch in the system of Authority.

The law-making procedure, as the main function of the Parliament, acquires
more significance in the two-chamber Parliament. The positive side of Bicameral
Parliament is considered to be perfect and more improved law-making procedure,
where the interests of every political, social, ethnical or other group, which exist
in the country, are foreseen as much as possible. It must be noted, that despite of
the mentioned positive side, the medal may have the other side, which is
discussed to be a negative feature and it is related to comparatively more
prolonged procedures, respectfully.

In Georgian Constitution from the date of its acceptance many minor changes
or wide scaled reforms were performed, but none of them concerned with the
article 4 of the Constitution, which establishes Georgian Bicameral or two-
chamber Parliament. Unfortunately, there did not occur “proper conditions”
provided under this article till today in Georgia, which would be the basis of
formation the two chambers — council of republic and senate, instead of only one
chamber.

We think that it would be interesting for the readers of legislative process to
examine basic function of legislative body in the Bicameral Parliaments of
temporary States. Comparative analysis will enable us to determine the merits and
demerits that are featured to the legislative process in two-chamber parliamentary
structure of foreign States before the conditions which are provided in the article
4 of Georgian Constitution are occurred and Bicameral Parliament is
implemented.

As known, there are two main types of Bicameral Parliaments distinguished in
the world parliamentary practice. The first one is Bicameral Parliament with the
strong upper chamber and the second one — with the weak upper chamber. The
latter has comparatively less authority in the process of performing, generally, the
parliamentary functions and specifically, legislative procedures too, as opposed to
upper chamber which is featured to the first system.

The landmark example of strong upper chamber is the Senate of US, which is
granted sufficiently strong authorities. The draft law must be approved by both

* Ph.D. Student, Assistant Professor at Ivane Javakhishvili Tbilisi State University.
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chambers and only after this procedure the mentioned bill is sent to President for
signature and promulgation. There is also strong upper chamber in the Republic
of Italy, where the idea of making proper changes is still in the pipeline from the
date when the current Constitution was adopted. However the regulations in the
Constitution which grant sufficiently strong authorities to the Senate of the
Republic of Italy are practically invariable till today because of the sufficiently
hard procedural rules that are necessary to make changes in the Constitution or
because of the disagreements in certain matters (among them political matters).

The parliament with the weak upper chamber is more likely featured to
contemporary states, where the lower chamber may have decisive position. For
example, under the Constitution of the Republic of Poland draft law received by
Seim must be approved, modified or withdrawn by Senate. Seim is granted power
to overcome mentioned veto by the absolute majority of votes.

It must be noted that with some categories of draft law, determined under the
Constitution, the upper chamber may become strong upper chamber and with
other categories of draft law —weak upper chamber in some states. For example,
in Belgium according to the reforms performed in 1993, the legislative process
was divided into three sub procedures. In one occasion legislative procedure is
monocameral and the chamber of representatives and the King participate in that
process. And what about the second procedure, it relates to so called bicameral
statutes, where the both chambers equally participate together with the King. In
this case agreement must be reached on the text of draft law with identical
meaning by the both chambers. A new procedure must be distinguished here — so
called “sonette d alarme’,” which is related to Language Group.

French bicameral model should also be noted, where the authors of
Constitution of 1958 granted it flexible status. According to the aforementioned,
we have bicameral system in particular situations (where both chambers are
granted equal power) and in other cases the lower chamber has priority. Under the
last part of article 39 of the Constitution of Republic of France Senate’s position
is much stronger, where the issue is to make draft law about the creation of
territorial unit and bills, which concerns with French national representative body,
who live outside France’s territory.

If we take a look at norms, which regulate legislative procedure in
contemporary Bicameral Parliaments, we will conclude that there is no united nor
the most widespread model about the examined issue.

We think that the review of different models which regulate legislative
processes in Bicameral Parliament at foreign countries and on the other hand,
analysis of positive and negative sides of existing practice, would be interesting
especially for Georgian readers, before “proper conditions” provided under the
article 4 of Georgian Convention are occurred.
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3906 mEgobmmo  306mbol Labom. aoMos ndabs, Em3 3MbLE OG-
3oob domgdol 3MmEgonms Bamdmmoagbmam ommos, o/G-b oF
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bogomggmml  3mbbEnGmEoobs ©o 83 396mbol Fgbodsdobow o
83693mm36900 Lofommzgemmb «qdommgl babgmdbogm mmasbmms o
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The Past of Territorial Organization of Georgia and Its Perspective
Summary

Lana Tsanava®

Territorial organization of the state is one of the most important issues which
is actively studied and researched under the constitutional law theory. It is a sub-
ject of particular importance for Georgia, which nowadays, again, is in search of
an organic form of its territorial organization. A lawmaker has delayed the deter-
mination of that issue for future and bounded it to the restoration of country’s ter-
ritorial integrity. However, indetermination of this issue has been rather harmful,
hampering the social-economic development of the state. No doubt, the restora-
tion of country’s territorial integrity should be the state priority, but the condition
of the rest of Georgia is not less important either. Economic retardation of re-
gions, as well as growing urbanization, contributes to emptiness of the regions,
aiding to possible possession of Georgia’s indigenous territories. Therefore, apart
from the importance of the state’s vertical distribution for ensuring democracy
and freedom, strengthening the regions economically, socially, culturally or in a
political way is vitally important for the existence of the state.

The most suitable territorial-organization form for Georgia should be chosen,
considering the country's historical and other specificities. Unlike Russia, the
Golden Horde, or other Asian Empires, Georgia has never been a strictly centra-
lized state; rather always more or less encompassing democratic ways of govern-
ment. When appointing a person as a local governor, a royal authority used to
choose a candidate from the same region. Besides, Georgia did not change tradi-
tional governing rules in regions it joined, leaving them intact'.Such policy found
its reflection in culture, customs and traditions of the country’s historical regions,
making each of them unique and different. Despite the fact that during the centu-
ries Georgia itself was under the rule of Russian Empire (the different systems of
it), eradicating deeply rooted regional specifics from Georgians’ psychics and
minds appeared to be futile’. By losing its statehood Georgia lost its historical
path of development, dissolving traditional governing ways. Since the Golden
Horde conquest, Georgia became a part of Mongolia, Turkey, Iran, and finally —
the Russian Empire.

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University.
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2 Rukhadze, Z, State Organization within Multilevel State Authority and Several Issues of State
Territorial Organization, Almanakhi, Tbilisi, 2003,N18, 30
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After the liberation from the Russian Empire the subject of determination of
the state's territorial organization became a priority once again. The first Georgian
constitution, adopted on February 21th, 1921, stated that “Georgia is a free, inde-
pendent and indivisible state”. The constitution granted an autonomy to Abkhazia,
Muslim Georgia (district of Batumi) and Zakatala. However, the annexation of
Georgia made its application impossible. Notably, after Soviet occupation, the
Bolsheviks created one more autonomous entity, such as autonomous district (ob-
last) of South Ossetia.” In 1991, after becoming independent again, the separatist
movement was reactivated resulting in losing Georgia’s control over Abkhazia
and so called South Ossetia.

The next Constitution of 1995 left the issue of country's territorial organiza-
tion open, outlining only the contours of the future draft. However, the Constitu-
tion should not be at all a future vision or a program of action*.In accordance with
a second article of the Constitution “the territorial organization of Georgia will be
defined by a Constitutional statute based on the principle of separation powers,
after a complete restoration of Georgia’s jurisdiction within country's whole terri-
tory”. Article 3, part 1 of the 1995 Constitution regulates issues related to the
State's exclusive competence; while part 2 of the same article concludes that joint
governance issues are to be defined separately. In addition, according to the Ar-
ticle 4, “after creation and formation of local government bodies of appropriate
conditions on Georgia’s whole territory, the Parliament of Georgia will be intro-
duced by two chambers: The Council of the Republic and the Senate™. Three
forms of the State territorial organization are known: Unitary, Regional and Fed-
eral. The Senate is considered to be as a representative body of the territorial
units. To sum up, an analysis of above-mentioned articles leads to the conclusion
that after a restoration of territorial integrity, a lawmaker plans to form: minimum
a decentralized and maximum - a federal state, because issues of power separa-
tion, bicameral parliament and its upper chamber (senate), as a territorial repre-
sentative body, are typical for a wide decentralization or federalism. Therefore,
while discussing the issue of the territorial organization, it’s Regional and Federal
form should be regarded as the most compliant to the Constitution. In case of
Georgia, it is appropriate and adequate to reject a unitary form of territorial go-
vernance due to the following reasons: 1) the ethnical conflicts and existing auto-
nomies; 2) growing role and necessity of the territorial units; 3) the organic role of
decentralization as a part of Georgian history, the source of its diversity.

* Melkadze O, Tevdorashvili G, Regionalism — State Territorial Organization Form (In Regard to
Georgian Perspectives), Tbilisi, 2003, 197.

N Sajo A., Limiting Government An Introduction to Constitutionalism, Translated by M. Maisu-
radze, Thilisi, 2003, 1.

® Constitution of Georgia, 24 August of 1995, https://matsne.gov.ge/
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While discussing the subject of country's territorial organization the issue of
its territorial integrity comes to the first place. It is worth noting that this problem
seized to be only a domestic matter. Nowadays, by acquiring an international
scope its resolution became largely dependent on international powers. Therefore,
while determining country’s territorial organization issue, primarily the interests
of the rest of Georgia must be considered. The system should be adapted in a way
to ensure an equal social-economic development. It will be easier to persuade Ab-
khazia by applying to a developed Georgia, and not - only empty words.

The major part of scientists and politicians support the idea of federalism. Its
adoption may solve the problem in two possible ways: a) Bipolar Federation,
comprising Abkhazia and the rest of Georgia; b) Asymmetric Federalism, con-
taining several units, among whom Abkhazia will be granted the widest compe-
tence.’

Bipolar Federalism involves high risk of disintegration. Here, unlike an
Asymmetric Federalism, State can’t rely on a coalition of different state units and
government activities are directed to reach a consensus between two federal un-
ities. There is no successful example of Bipolar Federalism within Europe.” If
adopted, it will deepen a rift between Abkhazia and the rest of Georgia. Not to
mention that on the one hand there will be Abkhazia granted certain privileges
and concession and on the other - the rest of the regions lacking the same rights.

Asymmetric Multi-polar system of territorial organization therefore is prefera-
ble to its Bipolar Federation form. In this case, Georgia will have a possibility to
neutralize the interests of Abkhazian representatives on the national level and in
everyday relations. However, it should be considered that federalism has its own
“flaws”. The violation of territorial integrity leads to the disruption of govern-
ment, representing the state’s will. In other words, the State will be dissolved, if
federation entities stop cooperation with central government®. Besides, federalism
is the most radical alternative to the decentralization, planned by the State Consti-
tution. If we take into account current (strict) centralization, shifting from a strict
centralization towards radical decentralization will be considered as moving from
one extremity to another’. Therefore, if there is a choice between a federalism and
regionalism, regionalism tends to be more beneficial for the Georgian reality per
se.

Regionalism is a modest model. It integrates positive aspects of federalism and
unitary form of state organization at the same time including both elements of
centralization and decentralization, as well as - freedom and coercion. Centraliza-

® Goradze G, Perspectives of Federalism in Georgia (Critical Analyze), Tbilisi, 2012, 214.
7 e -
ibid, 217-219.
8 Gogiashvili G, Comparative Federalism, Tbilisi, 2000, 224-225.
° Melkadze O, Tevdorashvili G, Regionalism — State Territorial Organization Form (In Regard to
Georgian Perspectives), Tbilisi, 2003, 6.
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tion is necessary for implementation of the radical reforms, while decentralization
is necessary for ensuring freedom. These two aspects will contribute to establish-
ing Georgia as a developed country socially and economically. In addition, it is
also worth noting that Spain used regionalism for regulating its ethnic conflicts,
while Italy still uses it to reduce economical misbalance. And Georgia is facing
both of these problems.

The present article extensively examines the relevant circumstances explaining
why Georgia should choose a regionalism, what kind of regionalism should be
developed and what legal status should Abkhazia have in the region.
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Opinions Regarding Several Issues
Concerning the Project of Constitutional Amendments

Summary
Giorgi Kakhiani®

This work reviews the substantial issues about constitutional reform of 2010
and determines presumable consequences, which are feasible from this reform.
The author, also, distinctly expresses his attitude to the issues, which are
examined in this work.

First of all, the author examines the reasons why it became necessary to carry
out constitutional reform and to modify the model of governance. He specifies on
this regard that according to the constitutional experience, the institute of
president does not enjoy sufficient confidence, therefore it was necessary to
implement new model of governance and the idea about establishment of semi-
parliamentary model was proposed, which was approved on the plenary meeting.
The reform is mainly concerned with the formation of government. After the
reform this process will be entirely performed by the Parliament, that is a truly
positive phenomenon.

According to the aforementioned fact, the epicenter of the political life will be
transferred to the Parliament, which means that the new era in the Georgian
constitutionalism is beginning. There are certain risks on this regard. These
mentioned risks result from the fact that the political Parties and related culture
are not steadily developed in the Georgian constitutionalism. If we look at the
political history of Georgia, when the Party leaves the authority, it leaves political
arena too. However if we take into account how they were leaving the authority,
the above mentioned fact becomes understandable. Hopefully, the modification of
the governance model will develop the multi-party system, strengthen political
parties and improve electoral environment.

The main purpose of the Constitutional Commission is to balance the
relationship between Executive and Legislative branches of Authority, which was
represented in the article 81 as constructive vote of no-confidence. This
mentioned procedure may extend to three months and it would be better if shorter
terms were established in respect of overcoming the crisis.

The fundamental changes were carried out in terms of Judicial Authority. The
permanent appointment of the judges must be estimated positively. This fact will
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increase the quality of independence of the judges. But if the independence of the
court is under the question, the problem must not be searched among
constitutional norms, because even the existing constitutional norms contain
sufficient regulations which grant independence to the court. Three years
probationary period is also important in the judiciary reform, which may be fixed
to the judges before permanent appointment pursuant to the project. There are
certain risks in receiving such mechanism, because, theoretically, it is possible
that mentioned probationary period may be abused by the monitoring body
against the judges who are appointed temporary and only “desirable” judges may
be appointed permanently.

It is also significant that the constitutional court was granted supplementary
authorities, which, on the one hand will be additional guarantee for the
performance of constitutional regulations and on the other hand will increase the
participation quality of courts in the constitutional dispute resolution. The re-
election of chairperson of Constitutional Court was prohibited before reform. If
the re-election of chairperson is available, the legislation must, simultaneously,
determine that only Constitutional Court can decide this question and there must
not be the necessity of further agreement on once agreed candidate.

It would be better, if the rights of parliamentary minority were significantly
increased by constitutional reform. It is true that certain modification was
established in favor of them like the initiation of the creation of investigation
commission not by one-fourth but by one-fifth of the MPs, but, actually, the
condition of minority was not improved, because the decision about the creation
of commission is received by majority. According to the purpose of protection
minority rights, as a member of the Constitutional Commission I did not support
the idea of abolition of the institute of Organic Act. I think that to increase the
role of parliamentary minority in the formation process of the Chamber of Control
and in the election of Ombudsman, will be significant instrument in the hands of
minority in terms of monitoring the Executive Authority.

Finally, despite some remarks, the constitutional reform still must be estimated
positively and evaluated as a progressive step.
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The Institute of Countersign:
European Experience and Georgian Perspectives

Summary
Giorgi Kverenchkhiladze”

This work deals with the period of development and introduction of institute of
countersign, perspectives of its development in Georgia and the Opinion of
Venice Commission regarding the introduction of this institute into the
constitutional life of Georgia.

Countersign refers to a co-signature by the prime minister on legal acts
(issued) by the head of the state. In this case the responsibility of enforcing the act
lies on the government. As usual in the contemporary constitutional justice
systems countersigning is inculcated in terms of functional dualism of the
executive branch. The conflict between the sovereignty of monarch and the
principle of legal supremacy of the parliament is the reason for inevitability of
inculcation of this institute. Therefore, the main objective of the institute of
countersign does not refer to relying responsibility on the signer but to drop a
boundary between the functions and competences of the executive branch and the
head of the state.

It is significant that in constitutional justice practice countersigning refers to
the realization of those authorities of the head of the state which are in connection
with exercising the executive power. The mechanism of countersign is inculcated
in those countries where the mechanisms of political responsibility of government
to the parliament exist. The institute of countersign appears to be the
constitutional guarantee of independence and autonomy of government towards
the head of the state and at final point serves to ensure the realization of the
principle of separation of power.

The work underlines the reason for inevitability of inculcation of this institute
in Georgia. The reason was the recommendation expressed in the conclusion of
the Opinion of Venice Commission, according to which the constitution of
Georgia should “give the Government and not the President the task of
implementing the policy of the executive branch”. Achieving this goal is possible
by the formation of supremacy of the government in the executive branch and
separating it from the head of the state while implementing the executive policy.
The opinion was taken into consideration in the project of constitutional
amendments and article 730 inculcated the institute of countersign. The work
discusses exceptions stated in the article 730]. Specifically in the case of war
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inevitability of countersigning does not cover acts promulgated by the president.
Herewith article 7307 of the project of constitutional amendments establishes the
circle of issues in connection with which the acts promulgated by the president do
not submit to countersign.

Analysis of the Opinion of Venice commission made it possible to conclude
the following: the circle of acts promulgated by the head of the state which
require countersigning established in Article 730 of the project of constitutional
amendments should be broadened. The mechanism of countersign should cover
such authorities of the president as declaring or canceling a state martial law,
appointing military officials and etc.

As a conclusion we can sum up that the institute of countersign on one hand,
ensures the growth of the role of president as a neutral arbiter among the
authorized institutes and stipulates the process of formation of the independent
and responsible government but it also requires significant improvements.
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Prince David — European Lawyer
Summary
Marina Garishvili®

The multi-century culture of Georgia left its indelible traces in the history of
Georgian legal thinking. Multiple generations of Georgian academic writers did
their best to ensure that that in terms of legal tradition our country did not lag
behind the other developed nations.

In the second half of the 18" century, the urgent implementation of reforms in
Eastern Georgia evoked massive public interest. One of the initiators of these
reforms was David, son of George Bagrationi' (Batonishvili®), the last heir of the
throne of Kartl-Kakheti.

His political and legal ideology was influenced by the Enlightenment,
established in his epoch. The above-mentioned factors strengthened David
Batonishvil’s aspirations towards legality and order.

David tried to promote his own ideas; however, the reality of his time did not
allow an emergence of a new form of governance and pushed for maintenance the
existing obsolete absolutism. According to the David, the Monarch, governing the
country independently from separate layers, had the legitimate power to establish
the strong central government. The Monarch steadily led the uniform policy and
legislation.

David Bagrationi was born on July 1%, 1767, in the royal family of George XII
and Queen Ketevan. He fluently mastered Russian, Persian, German, French,
English and Greek languages. With grandfather’s assistance and his own desire,
David pursued the studies in Russia. However, after the annexation of Kartl-
Kakheti in 1803, all members of the royal family, among them David
Bagrationi, exiled in Russia.

Interestingly, there is no field of law, where David Batonishvili, a recognized
genius, did not make a contribution. Number of translations, original scientific
and artistic works belongs to David Batonishvili. Among them “The Law of
David Batonishvili” bears the particular importance.

To comprehend David’s ideology, it’s important to explore his opinion about
Natural law.

The Natural law doctrine, alongside with other progressive ideas, emerged in
Georgia in the second half of the eighteenth century. However, in general, Natural

* Ph.D., Associate Professor at Ivane Javakhishvili Tbilisi State University.
! Royal Dynasty of Georgia.
2 Prince.
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law or “Faith” was not foreign for Georgian science. David Batonishvili extended
this new doctrine into his works. His views about Natural law are set out in his
law book “Justice of David Batonishvili”.

Author of this law book, often appeals to the Natural law, which is not a field
of law by modern understanding. According to David’s opinion, the legislation
had to conform to the Natural law, despite the fact that the royal authority
established the legislation. The idea of equality and freedom is reflected in the
“Justice of David Batonishvili.” David believes that encroachment of human life
and health is against Natural law. The general rule establishes the death penalty
for a murder and “payment for blood”- for wound or other sanction that may be
changed.’

David Batonishvili develops Natural legal doctrine in his other works, such as
“Akhali Shikhi’*. Apart from that, Georgian legal history is full of significant
masterpieces, developed by various legislators since IX century.

In the second half of the eighteenth century the ideas of European educators
penetrated into Georgia. David Batonishvili, as the patriarch of the Georgian
enlightenment, led the process of implementation of these ideas in the local
legislation. The progressive disposition of his opinions is expressed in the rule of
law, legitimacy and universal recognition of unlawfulness.

David Bagrationi (Batonishvili) is a distinguished phenomenon in the history
of Georgian legal thinking. He represents a professional lawyer and a research —
theorist. Through his concept of progressive arrangement, according to the state
and justice, time and situation, as well as his multiple valuable works, David
Bagrationi made an important contribution to the development of Georgian
society.

* Prince David, Review, art. 595-596, Tbilisi, 1959, p. 319.
* Kikodze G., History of Georgian Literature, XIX century, Tbilisi, 1947, p. 19.
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Collaboration of the Church and the State
on the Example of the 1748 Local Council

Summary
Otar Machaidze"

The paper covers and describes the collaboration between the orthodox church
of Georgia and the kingdom of East Georgia, on the example of the 1748 council
of the church of Georgia. The paper consists of six chapters. It covers general
teaching of the Christianity regarding the relationship of the church and the state,
the period of the reigning king Erekle II of Georgia, circumstances prior to the
1748 council, the King as a convoker of the council, the canons of the council and
the conclusion.

The introduction covers the general teaching of the Christianity regarding the
relationship of the church and the state, based on the teachings of our Lord, his
holy apostles and holy fathers, who have taught the followers how the church can
collaborate with the state and how a Christian ruler of the state is obliged to
respect and consider the church.

II chapter describes the period of the reign of king Erekle II. This period was
one of the most difficult according to the social and political conditions of those
times. But also this was the period when Georgians restored the right to have a
Christian king that was seized by the Persian shahs since late 1600. King Erekle
II’s reign is marked in the history of Georgia by the start of the final struggle to
save the Christianity, the church and the whole country. All of these matters are
given in this chapter.

Chapter III refers to the circumstances prior to the council. The supremacy of
Persia over Georgia had very negative influence on not only orthodox parish, but
the clergymen as well. These anti-Christian politics of Persia Shahs resulted with
the lost of knowledge of the Christian faith, degeneration of the population from
the point of view of the Christian ethics and abrogation of ecclesiastical canons by
the bishops and priests. So the council pointed the goal to fully restore and
strengthen orthodox faith and the canonical order of the church.

In the IV chapter is discussed the king Erekle II as the convoker of the church
council. The discussion reviews the examples of the ecumenical councils and
other local councils of Georgia. Ecumenical councils were convoked by byzantine
emperor and such practice was also common in Georgia.

The V chapter analyzes the canon of the council where the kingdom agrees to
protect the property of the church. This canon as the protector of the interests of
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the church can be considered as a good example of the collaboration between the
church and the state.

The VI chapter is summing up the relationship between the church and the
state in the discussed period. Here is given also the reasons what leaded the
relationship to such firm collaboration and also explanation of the necessity of
symphony between the two god-established institutions.

The aim of the paper is to discuss the reflection of the Christian teaching on
the 1748’s council, to show the necessity of the collaboration and balance
between the church and the state and to introduce to the reader the aims of the
above-mentioned council for the fulfillment of the church’s teaching.
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LogggbnmmdMogn 3oMowongdob (1989) B9dwgy bowo gobws, cmd
dggmo 3mbLGoGmEonco Mgommds asbbodmzMmem J39ysbs8n, dma-
30369800  0do3g  J3gyobobes o dgPmdgem 9MTo  BgibEmemaMow

03969  o39b0830mal  Labgemmdal  mdomobolb  LabgmdBogm  «qbagg@bodgnb
abob@gb@-3trmggbma.
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ac3dnem  a3dmzgdab. asM33gmmo  mzambabMobom, obobo Bom-
dmoaqbgb dzgmn 3mbLEoGNEnal 3mbiEg@Me@l. dom dfzm bmmds-
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Imgomodm  wgdmzmogoob” ©8d330060M980L Bgbodmadmmdsl.  dmgs-
@359980 mo35m39 93943619096 3MbLEGOEGMEnaL! gg@dsbonl dabIGsdom
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3ol - “status activus processualis” - dgd3g9modnon.
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gocdo bmdom bmmdomgds, Mo J3bol dsmo mE3bGogo demmzomg-

dob Lagmobgb. gb gbgds onbosiy dMabomnob 1988 Bmol 3mbL-
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bezug). Lbgzs J3946930L 3MbLEOEGMENgd80 bJomo a3b3wgds ,Labdm-
830m90Mn30 39mnmEegmonb dgBogmms. o3 dbng LajoMmzgemmb
3MbLE 0G0 93893939000 gadmamhgzs. owds LdadmasomgdmMngn
3900moegmdol 360bndn 3s0bi gogMb ,Bggemmmon” 71-9 dab-
ol 3039 34964830 dmEgdanmon 369B0wabdob gogolb &gjb@3o.
©d 030 8GaMgdL 36 FoMmEM ©g3memMmaomm babnoomb.

©d dmmm domoomgds: 39-3 dqbmolb  3oGM3zgmo  349b6dBn  aob-
Lod@3gEagh ,bajoMmzgmmlb @dommgl babgmdbogm mGasbmms gab-
LogmmEgdnem  a3dgqdemmdal  dogmmgbgdmm  Lazoombgdl.  Agdo



3. d98gfcng, bogoBoggenmb 1995 Bmmob 3m6bB0dHz00

SvM0m, dmpgdnmo Rsdmbomgzamo  gedbMgdmem mMbos 0dbgb oMo
dom@Gm Mmami mgogosmamo  bem@ds  3md3g@gbinoms  Jgbobgd.
aacm dgGoi - Labgemdbogmb sdm3ebgdoi Fobssmbmdmngn omgoe-
LovFMobom, LEmEMgo 3mb3Mg@mmo dnoDbgdnsb aodmdwnbamgmal,
ymagem dgdmbsgiedo, 3md3g@gbiome doGgmnomamn aoagdoom dsnb(s.

4. LogmbLGodngom JoMnmdbsgnemgds

LogmbLbGoGmEom FosMmmmdbogmmgds, FgogMmomndIbs ©s Mggnm-
bomnBdmab gMmo, Mol ,3mbbGoGmEonmo LobgmdBogmb* msbs-

dgomm3g gmmdob yzgmedg Bomdo@gdmmo obmgoins. bagmbLo-
Gmom doMmomdbogmmgds, megoednmzgmam 1803 bgmb 8dg&nz0b
8990 mgdnem IBoBqd30 omdmzgbgdobs 1920 Bgmb o30@ 08B0 so-
30bgdol  B9dga, obgzg 1940 ©o 1989 EBemgdolb  3mmo@oznco
BEbbgm@mds3ngdol Bgogase momddolb dogmo bmgemomb dab3-
Godom o339, dmbadsMmmmgms  ofMhAgzobs s Labadamommb

3M3398 600l gomamgdn  aoblbgaggdmmos  J39ybomab  J394sbsdo.
ondEs doMomso LGNGO ©s JgGocg Godnma 3mI3geqb-
30900 o9 3MmMEgRNcMgdo, dmads ghmgzammagsbos. Lbajestmgg-
mmd, 3mbbGoGmEool 88-9 dqbmol d9-2 3mbdGol dobgmzom, Ladn
83blLbgaggdmma nbb@abinnl Bgbodsdobow dmbadstmmmgms sMhggzal
Bof3a@gdnem @oggmgbomgdal doombos (3MgbowgbBo, dofmadgb-
&0, 9vgbsgbo LaobodsMmenm). 83 b0z Lobndmdm Imegmowm bobn-
mmdMng godmygbgdmm 0dbs 1946 Bemol oGomoal 3mbbGoGuos.
Loagma LagmbbBoGnzom Labsdsmemmb dmbadoMmmgms s@hkiggal
89Mdsbmemo dmegmo, Gmdgmoi LONmos o0dsMmngds dmemoGogn-
Mo 33MG0gdol  dogm.  LsbodnTms ol gomgdmgds, ™I Le-
Jormggmmb 3Mgbowgb@o 60dbogl LazmblGoGnEom Labsdsmmmmb
Lod dmboadoMmemgl. o@omon@ma 3GddGn3s g30fz9bgdl, o9 MmamE
ndmgzs dmgdnemo dmegmo  0dob  LoBmomgdsl, Gmd  dmbadem-
onmgmds dogbogmm 3oMGonm-3mmnBoznmoe byjoGmMmeman®m 30Mgdl,
M30639mgb  gmgmobs, LogmbbGodmaom Ladsommolb  b3ginsmnb-
&90L (MmamE g dogomomow, 8. dogmgdgenlzo, o. Socmabsmy).

n3omBobaggdos 3mbbGo@miool 89-9 dqbmo, Mmdgemni Lagdom
gatom  3m33g@abiosl  sbadqgdl  LazmbbEogmzom  Labsdsmemmb.
bLo@ysobogyzoma 36033bgmmdom nan odmagsb Imgomagggdl  Labe-
domoemmBo  bagmbbGo@mzom bomhgmol Bg@obolb wggemgdal ,bm-
doommn  39@gdalb* Bobssmdwgy. gl LagsMsnomo  amemobbdmdl
908356 dM3Mmat e LaMhgmb, MmamEEg dsngmbbs ©s mbamgom-
B0 ©ad3300M9dmma. oMol o9 96 Fgbodmadmmds aswsbyzg@o-
mgdob  addm@abolol  gomzgnm  dmbsdeomgms  asbbbgeggdmmon
3bMab, 1dgomgbmdal ImbadEMgdal gomgzamabbobgdobs (Sondervoten),
o3 LobadoMmmemm 3Mod@ozol momme  assdoMgds, MmamM(3
9b BggPmgdnma 3Ga@gdobs o ggMmdsbool dogomomndyg RsbL? «d-
30cgbmdal  bdob  gomgamabBabgds  aob33@30390L  mgmE0sl -
23MbLGOGNE0d Mmagmez Loagsmm 3Mmgbon®.
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9. bbgo Lagnombgdo

el sbgszg ymeomgds 3939hgEm bm@doms sbLaddmDy, Mm-
dgmoE, agfdsboneb  Lajsmmggemmb  3mbLE G Enadg R ommao
©533063900L% Bamdmgdobsl, obogbl Agddg Bgdmddgogdsl: @m3nm-
39egb gmgemobs, 39-6 dqbmol 3nMggemn 3496480, Gmdgmoi sbogbl
3Mb6LEoGmEonl, Gmammg Labgmdbogmb «9Bgbsgbo  396mbol bme-
domgdal o sbggg  asbbadmzmast  LagMmmedmEnbm  badsGomal
bogmagmmemm  smnaMmgdamo 3M0bndgdobowdn bojommggmmb  3-
bmbdgdemmdal Bgbodedobmdab. d9-7 Fmbmo asbomoggdl swsdosbol
Loymggmomomo  smnafMgdam Nimgdqdbs ©d mo30bngmgdqgdl  go-
Lgmemmdsms Mdsmmgb Laggbm@dg o 3ol sbgEbgdl go@dmzgdab
03 gmEdoom, 0d ndgzndmo bodyzsms bymdoom, GMabsig dbgemns dmg-
dgdbmb dogama.

83bbagmmEgdmmo 3bndgzbol momMbos Labgmdbogmbs ©d Jom-
oo doMomdsngdmama  g3mgbool MAmogMomdaol  bsgombo.
d9-9 dabemo ,006Md30b" 360G ngnmo  3mbimMos@obmgal* gMma
dbMo3g Jomonmo FeMomdsogdmamo  g3mabool ,a56bs3mmeg-
dgemo (ob@mEonma) Mmool soamgdabs s dgmeg  dbeog
»603960bs  ©o  2dbaMgdmydal LEMm  mogz0bygmgdalbd Imeab.
smdom Lo@dyzs ,LENma“ (dbmmaBnmn) Lodyszsbogyznma d6033-
bgrmmdom 96 b 0dbgb a00vMgdamo: 8d dbMogei oMbgdmdl
LodmgMgda. Ladmdagemme dgbadmgdgmons  bajeMmggmmBas, obgag
Mmam@g doge  g3em3sdo, ,Mgmogool 3mbbGodnionmo Ladam-
moemo* (Religionsverfassungsrecht) gobgzomam@gl.

102-9 dmbmolb  39-2 31bdBn  aob83@30(390L  3MbLEGOEMEnsBo
33momgdol BgBebol 394960%3L, MmImolb dobgognmsi ,3mbLEN-
GmEoolb aosbobgsol 396mb3MmgdBn Bomgognbgds bajommggmmb
306 madgbBl, Mmdgmoi 99399690L ol Loaymggmmam-bobsmbm  gab-
bomgobamgob®. 3mbLbEoGmEoolb 33momgdol dodbom LagsMm gob-
boemgolbs @s godmdggybgdal Bgbobgd omMbgdamema dmEgdern dnbemo,
hgdo obgmmdsgoom, dbmgmom dabdGodom oMol sbamo LoGygs
(339039610080 3MLgdmdL bmdomn 0bbEoGam@o - “Vernehmlassung”).
74-q9 3nbmob 30639 34964830 ImEgdanmo 9Bmocmm ©gdmzMs@onl
9m9dgb@mab dodommgdadn, Laymggmomom-babasmbm asbbomgol nwgs
060l 0ob6dndgzErmmo.

6. bamggdgda Mggnmbamabdol LygMmdn?

©ab3sbol bobno mogl magmqdsl do3399 ©osbzs Medwgbndyg 3610-
&ognmo 3oobgs. mmdigs 38-9 dqbemol doMzge 3964830 Im(3934-
™od 3G NEONm  938mbmdosbmeb  dodsMmmgdoo  mdgomgbmdoms
Mmgdgdol 9s6d@ 303900l 83396Ms dbaMmaggms, o3 ammabbmdl
ymagmaszsmn obzmodobsgool sz@mdomagal, 3mbLEnGumEosdn Modwog-

bndg smgomol  gsbzmgds ,Mgg0mbamo g mgnmgdal’  Lagombogs
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(39-4 dmbemol 3496480 1; 39-3 dmbmo; 39-2 dmbemol dg-4 34964E0).
39bsdsdnbom, GgdbEob dobgmzom dbgmos ndobo asgqgds, ou od-
©abs© 3MadGogmmos 3mbLEnGmE0sdn dmgdnmo Mgaombsmanbdn
bogomggmmbogal. Mabmab g3093b boddg, oMb gb ,,oq969630-
M9dmmo  Mgaombomnddo” (sgbadgmobs ©s LadbMge mbgmol  go-
dmymaya)? dbasgl dogoamnmgdl nGomos admggs. gb3sbgmBng, Eo-
3gnmo  03@mbmdonEn  Bamdmbaddbgdo  3mommdgh  aamm  dg@o
3M33989boobs  ©o Mymgdgdol IMm3mzqdol doEnnbogsh, dogo-
@omo,  3dGdmmbos ©d sbamabos. dywemgdnem Mgsombocnnddl,
dJogmo g936m3nmo Job3Gedom, Ibmemmo oo dModsbgmabs ©o
bLogg@abagmnlb  (3mEALngs) dsgomomdy, 3Mmdmagdol  gosddmgmo
dMsgomo dobamolb B9dmmsgzgaDgds Bgmdemons. Fga0mbgdl oFs ozm
LyEgboob Mamgds (Mo BomImawagbl dobzgmal dmmbmagbals). sbgsg,
0 (3 ogbddgomlb oM o3l dmEgdmmo Mgmgds (bajeMmmggmmlb  dam-
m3dgbBolb mozdgmmdatnl, damxsbodol LoGyzgdo 2006 Bemol 23

LyJ@9ddEMl adbgmBn FAZ - gc9b3am@Bge smagdenby 3s0dmba:
20gbadgol 86 8d3b dmmo@ oz mz30mgedmm3zg3ol  magemgde”),
omdEd ymagem 6930mbb mbos Bggdmmlb mgmm dgGo 838 mbmdn-
MEmdob dmobmabs. obgsg, Mmame 1787 Bgemb dggcrimgdae 3Go-
$90d0  Fgnddbs ,ggogdamab@nmo BgMomgdo“ (Federalist Papers),
©Mg33bgmmds  dmambmgl  ,Ggaombamob@mn  BgMomgdab®  Lg-
ool 894dbsl, MmI @agne 0dbglb @3bsBmdngmMgds Mgagnmbammy
0@abGmMdaly s Dmgapbabymdbogmgdmng domnsbmdsl  dmEab.
dmEgdmemo damablbo LodMagmgbs (Beyomn@mmos) s domosbm-
oL (3mdmagbymmds) Fmmolb w©rgdeg bsegm  Lagoobos abgom
»9390m% @9y babgmdbagmgdl FmEmabsg, MmamMoEss ggm-
dobns o d3L@EMnS, Mo sbomo FmEgmgdal dgdbsl gobadnmmdgdl.
09339, gb Lbgs ogdss s of sdom FgdmzgogmsMamgdoo.

7. ©abggbo

9360m3mmo  3mbbEnGmE0gdal  Jgosmgdomn  sbsmoDol  Logymd-
39mDg  Jgodmgds  ©o3dlbzzbom, Mmd  LajsMmmzgemmb 1995 Bemals
3Mb6LEoBMEosl 993l ®m39mBn Laggdo Lagmmomo ,bgmBgmat o

&b, dobBo  ImbgMbgdmmowss  gedmgdamo  bagmmamo

&9Jb@MOEMn30  0bmzangdo, Moboxg ymcowomgds Lbgs 39969333
mbos dnddaomb. s3sbmabogg, ymEoomgds mbos dngdigb 93em3ab

dob3@odomn dodwnbomyg 396mb63gdmddgmgdnbs s MgEgmEnob 3Gm-

(39LgdL. Mdbo3306M39mns, Fbmmmo GaJbGgdn 3961 Bgddbosh oMy

3M6LEoGMEonEm  3Mod@ozol. Lodmemmm 9330, yz9ce Fmgsmadg
ool ,3mbLGoGmEoob IE3gmod, ©d 9Ms JaMmBm 3MgdbowgbGo ox

LogmbLbGo@mEom Labsdsmemm. 83 IbMng mogobn Bymomal Fg@sbs
96m36mm LogmbbGodmiom bodesMmomol dg3bagmgdabs s LagMome-
dmeobm  badgbogmm  mebsdgagmdmmdobsi Bgndmos. bobBammdmag

w1339 odm@Egbos 30093 LLogEomgzmmdnma LagmbbGodmEom bo-
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dommomon, Mmdmob owpger o3 BgMomob o3@m@ds 96 3093
1991 Bl godmomgso.
ymagmogg 39sbmab ©o39380Mgdnm 36033bgemmasbos 1982 Bgmb

a3bzomamgdnmo 3MmbLGoGME00l 3ME@GNEImaEn gesbmMgdals dmd-
03690 (nbomgo s38mEMal dmbmamagons: Verfassungslehre als Kultur-

wissenschaft, 1. Auflage 1982, S. 2; 2. Auflage, S. 83): ,do6&mm@gb* nagmn-
@oarn dsnbgMmaommdbom, GgdbBgdom, mmasbndagogdoms ©s 3Em-
39bgdom  dommbgzgmos  3mbLGoGMEenEmo  BgbMoanl  ©sdyamgds.
JdmbbBod o s6ab s mdMamme  LadsMmmmgdMmogn  BgbMogon
dbmemm@  0m@abBgdobogal, Mmdgmoi dom dogMgg asbndam@Ggds
bgerm3bgdol bm@Mdsms dggemo o9 sbamn dgommegdol dgdzgmdoom -
ngo Bomdmomagbl Labgmddmgabgemmb sMs09Mab@gdobomgobsg, dm-
833 - dmgdomadgmomgal.  3mbLEoGnEos  sGalb oM daMGm
omogonemo G9dbGo o9 ,bmmdsGonmo Jdbomgds®, 86890 M-
Gmmo gobgnmomgdaol sbaMmgzmagg, bombaol 3nmEneOnmo omgom-
©5333006M900L  Ladmamgds, dobo  3NE@GMENmo  dgdzz0MHgmMmdab
Lafgg o 0dgEgdol LadoMzgzgmo. mpbocrn 3mbLE0GME0gdo, Om-
am@3 od bLddmgommgdadn 3mbbGodmiool yzgme 0bGgM3mgle-
GmEob J3bomagds, Bamdmowagbab @ amol gmemdsbs ©d bogsbl,
392G IOI@o (Mg)8OmerYEeMgdabs @ MgEIaEreb BoMmamgdl, o
momdgdnwsb godmgdnmo 3Mo@nEOmmo ,0bgm@dsngdal®, ge-
dmEoomgdgdol, gobiwogdol, Lodmdbol Lambggl. gb ymggmogg bLe-
313999bm  gm@domss  gedmEgdnmo  d9mdsb  dgcmgfinl 3096
a3b3@zmdom  gmgogb  asdmbomdseddn,  Omdmolb  dobgogomag,
3MbLEoGmEns BomImomaqbl ,obzgbom gmmdsl, Gmdgmorg gmG-
bemo@ goomafgdat.
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badoGmeolb gommbmgoolb baoo Baomo
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mor8dbs wndndin 535350306’*

3ofggemo Byon

»06dobgds dMdobgdas, - gmobgdnsob gaMnbzoEgdl. ,,306mba 306m-
boo¥, - 23dmdL omEobBo. omdzs, ndszoEmmmmon, goMobzdobash
o3 dobo dmgamgmds s M3 3obmbo dmoobmgl dMdebgdabowdn
dmehomgdalb, 3o dobmgob Ebmdomon gobwgds, Amd dMdabgdal
dnDobo ©3bsTomemol hRogbs o6 LadsMmmammammizgsal gobbmezog-
mgdss.  dbgdomn LadsMmmol m3960b36g9mo 0mE@abGol gomwas-
30mgdo@ab m339 Lomznbggdons gobamo, Bgbodednbow, nmEabGgdn-
bLomgol 9Ebmdos 396mbol Imddgogdowsb dbgssbo asdmbszmnbgdo
o domeado ©ad399mgdamgdal Logommgdammmads. 306mbo dmgdg-
©qoL, Moagab 396mbos, o ngo 3bmbos, mwzo dobo dmddgwgds
MbONb39mymgnmos Bgdmbggzams MdMmagmgbmdada.

396mbols 83a39Mds gogqded o dnbds dmddgmgdsd (sdsl  gnbBm-
©y0® 3MmBoGonm ogmEmasl) omEmabBgdo s Lbgs wobamhgbgdag,
©OM(339gdd  dJ3ne  ©gbdm@Gobdal  gadsdammmgdgmo, Ladabgmon
©d ©oba3onmgdMogn 30bmbgdal Bnbsdg. Loadmemmm 9330, 3mDo-
Gonco mgmeos badommambs ©s domongmgdal qmabsdmgdl gfom-
dobgolb - LadoMmmammo dbmemo ndss, boai oMol domonamagds.

dgmerg Baoo

Logneim aobos dbgagbo dmEgdnmmdol dgsbgds ob dgigmes: be-
dommoenn omob b, Gog bsbsmggdenms bsembnbozob.

0md 3o, o3 goagdom, LadsMmamn Bgodmgds ox0bnBbagwglb baembals
LobaMmagdmmeo gobbmMmEogmadnem odnmgdsl, Jgmebbdgdol womm-
39350, M396mbmdab. 3Mod@ozmmam gb 603bogl, HmI LadsEomamn
o0l ymggmogg ob, o LobgmdBogm bgmobmgeml dnshbos y39-
mobmgol  Labemgqgdemme, 39Mdme, w©gbdm@olb 69d0bdngMmo  dnm-
39nmmos o dboMgds, 396mbogMo Lagamdzmobs o LabsdeMmmmb
8305694398 0mgdol goMgdg wobgs, 9390dymagdol m396mbm  dmgzs3-
©nbgds o 8.3. Lbgsbonmow, dnMown Lamagdgmn asbobomgds Am-
am@z Laghom bamggdgmon. 83a3900, LadsMmmolb gomabadmgds
Bgbademm,  gomd  bomgqgdgmmsb, LadsMommgdmog  babgmdBogml

(Rechtsstaat) o4(393L ofabadammmgdMngac.

é@gd@mﬁmﬁ@n (obe), @ogom dagmbnBznmal badommemalb 0bbGngn@ob ©ofgd-
m60.
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o Fgndmgds omdzelb, Mmd  yzgmexgmon, GMabsi Lamagdmmds
dmogd3b bambobomgol, Ladsmmamns, macdm dg@oE, doMojoom: dbm-
mmE ob, Mg badsMmmmgdmngns, - babamggdmms bambobogab.

dgbadg Byon

Lodommamo  badomomosbmdaligh LEMaggss.  LadsMmmnsbmds
6038basl  3oMmal  adblbgsl  ymggmazeo  dnzgMdmgdol  asmgdg,
y3gmbogolb gfombsnmo bLEsbosMmEdol dobowaggdab.

dmmo@ogncno  dmbBobssmdwgaqgdol  d33mgmmdal  Babamnbgds,
a3blLbgoggdmema Mobolb BamImdsagqgbmgdol dm330nbgdal dMdabgdal
853999, bmmem bogmmamio mobsdmodmgqdol dndsmo dbgasbo dmg-
d9090900b  gobbmmogmgdal Fgdmbzgzedn, ©odbsdsgg dnMms yzg-
oDy bodnbgmon o badombgznbm Labggmoom wsbygs, o6 Ladam-
omosbmdas s oM Ladsmmamo.

om3o  3obmbgdo  asbbMsb  asonbzgzgh  Ladsommnsbmdalzgb
LEMoggal, dogomomobmgol, o930 bgds swsdnsbol wMamgdgdal
ndnmgdoo dobogdgds o6 RsdmEmdggzs, sbgom dgdmbggzedn, dbgasbo
396mbgdn domamny, bambo 9Mss 3omEydnmn ©ogdmEmAommb doom,
0mE0bGgdl Mbos gymom 3oy3omds, oM ddMmb domo badwzomm-
39, badomomgdmngn d.bgdo.

dgmobg Bqoma

LodoMmmosbmdabmeb ghmaw Ladsmmmal doDsbo Laghom Lam-
890gmoEss. My mdds mbms, 396mbo, dom dmEal, Moo 3obmbag,
836133990 0Mgdnmgdol do@amgdgmons - ©d0i3elb  Lbadsmmaman
831063393 mo0bash. sadosbmmn sEMbBMmymagnmgds o6 ndmgge
LoBmomagdal, M3 396mbBo JoMImbommo oymb  aogEmnsbgdmmo
bLodomomol bodngg gabgmemmds: LagMom bamgqgdgmo, LadsGromg-
36030 MboagMmobmgds s LadsMmmasbmde.

sdn@mdaz bBomor sbamhgzns, LadeMmommgdMmngn wbogMmobmgdal
MbOMb39mymanl JoBbom, w©ozmebblmge ow oMs 3, Dosbab
dmdBob ©o lbsdoMmmmm 396mbgdl, o9 wamo 3odzom QLsdsMmemm,
bemgosma@o Bnsbol dmdGeb 306mbgddg. smEomgdgmons, om@ab-
&90ds o 6900bdngMads Lbgadsz asoEbmdogmmb: Bgbadmgdgmos M-
Lydmdgl wbadoFmmmm ©s LmEonsmyEmom Dasbol ImIGobo 396mbg-
b0, dogmad doom Mmoo Mbos mdzeb dbaszbo 396mbgdal BgbEmmgde-
by o LadeMmmmgdMongn dbgdol smnamgdady.

dgbnog Bama

06bgdmodl LadsMmmmalb 3Mnbindgdn, MmImgdai adsgomgdom Bm-
bons 30Mg LadoMmmgdmMngn of@o. mmzo 39bmbo gBnbssmdwggqds
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bLodoMomgdmng 300633, 396mbo oM dmgdgogdl. gb 3G0bzndgdo
3bmdomons dmbgdomn badstrmmol, ogngg gmbnb bodsmorcnol Lob-
gmBmegdom. Fom3g d@gdnmo mommgnmo domgsbo gd3b dowgdwe.
Lomzmbggdol  aobdogmmdadn  aonbdobos ©o Asdmysmndes dosmo
dgomn  aoblbadmiamgds, Lagmggmomom Bgmebbdgdom obnbn g563@30-
3999 0dbs 9.6, s©3d0sbol doMomom w©s Ladmdsmodm mgmgdoms
33309030, EEbomgmdom dbmmmo w©madsd bL3g3Gozmbgdl
Bgmdmnsm goshbogm domo dmgdgogdol Bgbobgd Mendg gdgo.

08039 36063039835 LaEBIMbmgdol gbodg dndmnsdo ™mEo do-
domommgdom 33mgglb sbobgs: gMmolb dobgozom, ssdnsbgdo wmbos
90mERnmgdmmbgb bgmobaygomo, Gmdmgdoi dsmdy Jomms ©ao-
606", bmmm, dgmmg b3, dodmosdogge ©obgMomo, mdgmol wb-
©s 3dmEhomgdege NRGm JgGoE, 30O - 9©ddnsbgdl? - s gb
ofadbmemme Bgbabmmmodmom bogommgdanmm, s6sdgo badsMomg-
36030 3M0b3ndns. 83 ™M ©dnmgdsl BmEob 3mbymodo o6
890dmgde gowabywgl dgbady @gdmmgdol dmbdmdoom: ,domagm ogbe
s 3Mdms doo:  ,dnggoom  3gobmoboa  3gobambs  ©s @dMmoabso
Qaaﬁ)mbo“a.

o3 ©9dmmadol  dobgozom, Bobs ™o  domgsbol  geddogbsegn
Brzamo 96 oMol dzomom, a@xEdm dg@oE, dobo Jobgozoom, ogo
@dgmal  m30M@eGabmdalzgh obgds, Mmdgmoi nbongnwol Lb-
©obl dbmmmo nB83nsm Bgdmbig3gddo o9 smzndgdl.

" L©ogdm@homgboo Bobsddmustios mfugbos s 9P dsomd, gdMegmoms do-
dotron, 13.17.

2 8omam 3966g ©o dmgodumos ©d 3GJungb: dmERomgdee ggM-oGL mIMmmobea
QROmalb gomg oo, boddg blomoms Impodammse (sxbyMmomo mazs dob-
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