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samoqalaqo kodeqsis calkeuli samarTlebrivi 

institutebis moqmedeba Sromis 

kodeqsTan mimarTebiT

sergi jorbenaZe

Sesavali

saqarTvelos kanonmdeblobas, mas Semdeg rac saxelmwifom 
damoukidebloba moipova, araerTi gansxvavebuli Sinaarsis
norma Seemata, romliTac moxda konkretuli samarTlebrivi 
urTierTobebis Sesabamisi mowesrigeba. am mxriv, erT-erTi 
gamosarCevia samoqalaqo kodeqsis Seqmna,1 romelmac adamia-
nis yoveldRiuri cxovrebis wesi samarTlebrivad moawesri-
ga. samoqalaqo kodeqsi gaxda kerZosamarTlebrivi urTier-
Tobebis mTavari momwesrigebeli dokumenti. Tavis mxriv, 
kerZo samarTali iurisprudenciis erT-erTi umniSvnelo-
vanesi dargia, romelic ramdenime samarTlebriv dargs aer-
Tianebs. maTgan samoqalaqo samarTalTan erTad, gamosarCevia 
Sromis samarTali.

damoukidebeli saqarTvelos kanonmdeblobaSi Sesuli ua-
mravi cvlilebidan erT-erTi aRsaniSnavi Sromis Tavisuf-
lebis institutis Semotanaa, romlis mixedviTac, Sroma 
aRaraa savaldebulo xasiaTis2 da Sromis uflebis reali-
zacia absoluturad piris neba-survilzea damyarebuli.3

Tumca, iseve rogorc yvela samarTlebriv urTierTobas, ma-
sac gaaCnia garkveuli damaxasiaTebeli, SemboWveli Tu sxva 
samarTlebrivi institutebisgan ganmasxvavebeli niSnebi, ro-
melTa nawilzec am statiaSi iqneba saubari.

upirvelesad, sainteresoa ganisazRvros samoqalaqo ko-
deqsis roli uSualod Sromis kodeqsTan mimarTebiT. am sa-
marTlebrivi urTierTobebis arsebobisas gamoiyeneba ramde-
nime saxis saerTo principi, romelzec momavalSi SesaZ-
lebelia SromiTi urTierTobebis damyareba. aRniSnuli 
SeiZleba ganimartos, rogorc am ori samarTlebrivi insti-
tutis damaxasiaTebeli niSani.

paralelis gavlebisas SeuZlebelia SromiTi da samoqala-
qosamarTlebrivi urTierTobebis ganmsxvavebeli niSnebisaT-

                                                          
 doqtoranti (Tsu), daviT batoniSvilis samarTlis institutis kerZo 
samarTlis mimarTulebis xelmZRvaneli.
1 saqarTvelos samoqalaqo kodeqsis Seqmnis Taobaze ix., Wanturia l., sa-
moqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 19-23. 
2 ix., zoiZe b., Sromis Tavisuflebis arsi saqarTvelos sakonstitucio 
sasamarTlos praqtikaSi, Sromis samarTali, statiaTa krebuli I, 2011, 6.
3 izoria l., kublaSvili k., korkelia k., xubua g., saqarTvelos konsti-
tuciis komentarebi, Tbilisi, 2005, 276.
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vis gverdis avla, romlebic, upirveles yovlisa, maTi erT-
maneTisgan gamijvnis mTavari saSualebaa. TiToeul samar-
Tlebriv urTierTobas absoluturad gansxvavebuli samar-
Tlebrivi mowesrigeba gaaCnia. 

erT-erTi yvelaze mniSvnelovani sakiTxi, romelsac Seda-
rebisas unda gaesvas xazi, gaxlavT - saxelSekrulebo Tavi-
sufleba, romlis moqmedebis arealic kerZosamarTlebrivi 
urTierTobebidan SromiT urTierTobebzec vrceldeba. 
sainteresoa, Tu sad gadis zRvari da ra donezea SromiT 
urTierTobebSi SezRuduli saxelSekrulebo Tavisufleba.

1. samoqalaqo kodeqsis roli Sromis kodeqsTan mimarTe-
baSi

samoqalaqo kodeqsiT gawerili TiToeuli samarTlebrivi 
urTierToba pirTa nebazea damokidebuli da igi urTier-
Tobis orive monawilis interesis gaTvaliswinebas gulisx-
mobs. Sromis samarTlis upirveles amocanasac swored misi 
monawile mxareebis - damsaqmeblisa da dasaqmebulis inte-
resTa balansis SenarCuneba warmoadgens.4

SromiTsamarTlebrivi urTierTobis erT-erTi msgavseba 
samoqalaqo samarTalTan xelSekrulebis gaformeba da aR-
niSnuli xelSekrulebis safuZvelze mxareTa warmoSobili
valdebulebaa. magaliTisTvis, momsaxurebis xelSekruleba: 
misi dadebisas monawile mxareebs gaaCniaT garkveuli val-
debulebani, romelic, Tavis mxriv, or nawilad SeiZleba 
daiyos: a) ZiriTadi valdebulebebi da b) sxva valdebulebe-
bi.5 pirvel maTgans ganekuTvneba mxaris valdebuleba, Sepi-
rebuli samuSao pirnaTlad Seasrulos, xolo meore maTgani 
warmoadgens valdebulebas, am SeTanxmebiT moaxdinos sxvisi 
uflebebis, qonebrivi sikeTisa da sxva saxis interesebis pa-
tiviscema.6 aseTi SeiZleba iyos, magaliTad, piris pativis,7

Rirsebisa8 da saqmiano reputaciis9 dacva.10 asevea SromiTi 
xelSekrulebis dros, rodesac, erTi mxriv, pirs valdebu-

                                                          
4 kvantaliani n., sasamarTlo praqtika SromiT davebze, Sromis samarTali, 
statiaTa krebuli I, 2011, 67.
5 Sead., Kropholler V. J., BGB, Studienkommentar, 8. Auflage, München, 2005, 433-434.
6 ix., iqve, 434.
7 ix., saqarTvelos uzenaesi sasamarTlos 2011 wlis 14 noembris #as-1203-
1223-2011 ganCineba, aRwerilobiTi nawili.
8 ix. mag., saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 Tebervlis 
#as-1278-1298-2011 gadawyvetileba, sadac saubaria Rirsebis Semlaxveli 
gancxadebis Taobaze. sasamarTlo miiCnevs, rom piris Rirsebis Selax-
visTvis SesasZlebelia SeizRudos saqarTvelos konstituciiT miniWebuli 
gamoxatvis Tavisufleba.
9 ix., saqarTvelos uzenaesi sasamarTlos 2011 wlis 14 ivnisis #as-280-
264-2011 ganCineba, sadac saubaria saqmiani reputaciis Selaxvaze piris 
gamosaxulebis gamoyenebis saxiT.
10 Kropholler V. J., BGB, Studienkommentar, 8. Auflage, München, 2005, 434.
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leba ekisreba, samuSao pirnaTlad Seasrulos, xolo, meore 
mxriv, am SemTxvevaSic piris araqonebrivi uflebebis dacva 
erT-erT umniSvnelovanes sakiTxs warmoadgens11.

saqarTvelos samoqalaqo kodeqsis (SemdgomSi `ssk~) mimar-
Teba saqarTvelos Sromis kodeqsTan (SemdgomSi `sSk~) ga-
moixateba, aseve, moTxovnis uflebaSi, romelic Sesrulebis 
ganxorcielebas gulisxmobs. moTxovnis samarTlebrivi in-
stituti valdebulebiTi samarTlis fundaments warmoadgens 
da igi misi umniSvnelovanesi elementia.12 Sesabamisad aris 
mowesrigebuli urTierToba Sromis samarTliT, romlis 
safuZvelzec, damsaqmebels ufleba aqvs dasaqmebuls samu-
Saos piradad Sesruleba mosTxovos.

garda uamravi msgavsebisa, TavisTavad samoqalaqo da 
SromiT-samarTlebrivi urTierTobebi garkveuli gansxvave-
bebiTac gamoirCeva. amis erT-erTi magaliTia xelSekrule-
bis baTiloba. Tu valdebulebiTsamarTlebrivi urTierTo-
bis dros xelSekrulebis baTiloba misi dadebis momentidan 
xdeba, SromiTi xelSekrulebisas, nebis naklis safuZvelze 
baTilobis sakiTxis gansazRvra aucileblad uSualod ba-
Tilobis safuZvlis gamovlenis momentidan moxdeba.13 Tavis 
mxriv, samoqalaqosamarTlebrivi urTierTobis dros, baTi-
li garigeba: ,,ver warmoSobs samarTlebriv Sedegebs misi 
,,arsebobis~ vercerT etapze~14, Tumca SromiTi xelSekrule-
bis baTilobis SemTxvevaSi es piroba ar gamoiyeneba.

samoqalaqo samarTlisa da Sromis samarTals Soris pa-
ralelis gavlebisas maT Soris ganmasxvavebeli niSanis kla-
sikuri magaliTia saxelSekrulebo vadebi. SromiTi xelSe-
krulebis vadis gansazRvra misi monawile mxareebis prero-
gativaa da igi SromiTi xelSekrulebis erT-erT arsebiT 
pirobas warmoadgens.15 samoqalaqo samarTlebrivi urTier-
Tobis monawileebs, aseve, gaaCniaT ufleba, sakuTari survi-
lisamebr moaxdinon xelSekrulebiT Sesabamisi vadebis gan-

                                                          
11 aRniSnulTan dakavSirebiT ix., saqarTvelos uzenaesi sasamarTlos 2008 
wlis 15 Tebervlis #as-839-1152-07 ganCineba, misi aRwerilobiTi nawili, 
samtrediis raionuli sasamarTlos 2007 wlis 12 aprilis gadawyvetileba; 
saqarTvelos uzenaesi sasamarTlos 2008 wlis 1 ivlisis #as-424-668-08 
ganCineba, misi aRwerilobiTi nawili, Tbilisis saqalaqo sasamarTlos 
2006 wlis 6 ivnisis gadawyvetileba da sxv.
12 saqarTvelos samoqalaqo kodeqsis komentari, wigni III, Tbilisi, 2001, 
37. 
13 adeiSvili l., kereseliZe d., Geplac-is saqmianoba, saqarTvelos Sromis 
kodeqsis proeqti da kontinenturi evropis qveynebis Sromis samarTlis 
zogierTi ZiriTadi principi, Jurn. `qarTuli samarTlis mimoxilva~, 
tomi 6, #1, 2003, 14.
14 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 
2009, 263.
15  saqarTvelos uzenaesi sasamarTlos 2010 wlis 13 ivlisis # ას-250-
235-2010 ganCineba.
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sazRvra, rac am ori samarTlebrivi institutis erT-erT 
mTavar damaxasiaTebel principad SeiZleba iqnes miCneuli.

mniSvnelovani sakiTxia piris mier sakuTari valdebule-
bebis ganxorcielebis xangrZlivoba. magaliTad, SromiTi
xelSekrulebiT, piri ar aris valdebuli, dasvenebis dReeb-
Si imuSaos,16 rac samoqalaqo urTierTobebiT (magaliTad,
nardobis xelSekruleba) absoluturad gansxvavebulad we-
srigdeba. es ukanaskneli gansazRvravs valdebulebis Sesru-
lebas TiToeul dReze da Tu valdebulebis Sesrulebisas 
daemTxva dasvenebis dRe, ar aniWebs pirs uflebamosilebas, 
uari Tqvas xelSekrulebis pirobebis Sesrulebaze17.

Tavis mxriv, saxelSekrulebo urTierTobebisas (romelsac 
SromiTi xelSekrulebis gaformebac warmoadgens), `erTmane-
Tisgan ganasxvaveben dadgenil (gansazRvrul) da daudgenel 
(ganusazRvrel) vadebs~18. gansazRvrulia vada, rodesac cno-
bilia movlenis dadgomis TariRi. magaliTad, SromiTi 
xelSekruleba formdeba 2012 wlis 10 agvistodan 2012 wlis 
10 dekembramde. am SemTxvevaSi pirdapiraa gawerili xelSe-
krulebis moqmedebis vada.

ganusazRvrel vadas warmoadgens periodi, rodesac samar-
Tlebrivi urTierTobis xangrZlivobis periodi araa mka-
fiod gansazRvruli da igi arc xelSekrulebis Sinaarsidan 
gamomdinareobs.19 aseTi xelSekruleba uvadod dadebulad 
SeiZleba miviCnioT. es ukanaskneli SeiZleba ramdenime mize-
ziT iqnes ganpirobebuli: a) xelSekrulebis pirobebis ara-
jerovnad gadaxedva; uSualod mxareTa survili, vadis ar-
gansazRvris Taobaze; ucodinroba Tu sxv. analogiuri 
mdgomareobaa samoqalaqosamarTlebrivi urTierTobisas, 
rodesac mxareebma xelSekrulebis moqmedebis vada SeiZleba 
saerTod ar miuTiTon da momavalSi Sejerdnen masze. maga-
liTad, momsaxurebis xelSekruleba, romelSic aRiniSneba, 
rom erT-erTi mxare Sesabamis sazRaurs gadaixdis mxolod 
mas Semdeg, rac gaformdeba nivTis (an sxva qonebrivi sike-
Tis) miReba-Cabarebis aqti, xolo xelSekruleba ZalaSi iq-
neba yvela SekveTili nivTis saboloo Cabarebamde.

                                                          
16 dasvenebis dReebSi muSaobis sakiTxTan dakavSirebiT ixileT germaniis 
saerTo sasamrTloebis praqtika. mag., Landesarbeitsgericht Köln Beschluss vom 
12.02.2003 – 7 TaBV 80/02.
17 am SemTxvevaSi mniSvnelovania ganisazRvros, Tu mxareebma xelSekrule-
biT gaweres, rom dasvenebis dReebSi xelSekrulebas ar eqneba moqmedebis 
Zala, maSin maT aqvT ufleba, ar ganaxorcielon igi. ase, magaliTad, mom-
saxurebis xelSekruleba, romlis mixedviTac, mxare valdebulia garkveu-
li momsaxureba Seasrulos, oRond mxolod samuSao dReebSi. im SemTxve-
vaSi, Tu daemTxva SabaTi, igi valdebuli iqneba samuSaoebi gaagrZelos 
orSabaTidan, momdevno samuSao dRidan.
18  saqarTvelos uzenaesi sasamarTlos 2010 wlis 13 ivlisis # ას-250-
235-2010 ganCineba
19 iqve.
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amgvari daTqma SeiZleba, aseve, SromiTi xelSekrulebiT 
ganisazRvros.20 am SemTxvevaSi erTmaneTSi ar unda iqnes aR-
reuli nardobisa da SromiTi xelSekrulebebi,21 romelTac, 
erTmaneTTan arsebuli uamravi damaxasiaTebeli niSnis miux-
edavad, sxvadasxva samarTlebrivi mowesrigeba gaaCniaT da 
romlis gansxvavebac swored maTTvis damaxasiaTebeli prin-
cipebis gansxvavebulad ganxorcielebaSia.

1.1. ZiriTadi principebi

samarTlebrivi urTierTobebis mowesrigebisas xSir 
SemTxvevaSi konkretuli dargis principebs udidesi mniSv-
neloba eniWeba. aRniSnuli vrceldeba samarTlis TiToeul 
institutze, romlis drosac sakiTxi swored zogad princi-
pebze dayrdnobiT wesrigdeba.22

samoqalaqosamarTlebrivi urTierTobis darad, SromiT
urTierTobas gaaCnia, aseve, ramdenime saxis ZiriTadi prin-
cipi, romlis arsebobazec damokidebulia uSualod aRniS-
nuli samarTlebrivi urTierTobis damyareba.

1.1.1. nebis gamovlena

nebis gamovlena garigebis dadebis umTavresi elementia.23

aRniSnuli Tavisi mniSvnelobiT xasiaTdeba rogorc samoqa-
laqo, ise SromiTsamarTlebrivi urTierTobis drosac. ma-
galiTad, nebis gamovlena aramxolod SromiTi xelSekrule-
bis dadebisas TamaSobs did rols, aramed misi aqtualu-
roba SromiTi xelSekrulebis moSlis drosac vlindeba. 

Tavis mxriv, nebis gamovlena ar aris sakmarisi, Se-
sruldes dasaxuli samarTlebrivi mizani.24 magaliTad, ro-
desac nebis gamovlena da ganzraxva erTmaneTs ar emTxveva25, 
dgeba samarTlebrivi Sedegi, oRond arasasurveli, romel-
sac pirvelad samarTlebriv mizanTan kavSiri ar gaaCnia. 

                                                          
20  ZamukaSvili d., Sromis samarTali, meore gadamuSavebuli gamocema, 
Tbilisi, 2009, 68.
21 aRniSnul sakiTxze dawvrilebiT ix., ZlieriSvili z., nardobis xelSek-
rulebis gamijvna sxva msgavsi xelSekrulebebisgan, roman Sengelia 70 
wlisadmi miZRvnili saiubileo krebuli, samarTlis problemebi, Tbili-
si, 2012, 329-350; qardava e., Sromisa da nardobis xelSekrulebis ur-
TierTmimarTebis sakiTxisaTvis, Jurnali `samarTlis Jurnali~, #2 2009, 
210-229.
22 ix., saqarTvelos uzenaesi sasamarTlos 2012 wlis 12 martis #as-80-76-
2012 ganCineba, aRwerilobiTi nawili, sadac saubaria saxelSekrulebo 
urTierTobis Temaze da aRniSnulia, rom, Tu xelSekrulebis piroba 
bundovania, igi unda ganimartos Tavad xelSekrulebis zogadi principe-
bidan gamomdinare.
23 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 316.
24 iqve.
25 ix., Musielak H.-J., Grundkurs BGB, 8. Auflage, Verlag C.H. Beck, München, 2003, 150-151.
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samoqalaqosamarTlebrivi urTierTobebis rig SemTxveveb-
Si SesaZlebelia mxolod erTi mxaris mier nebis gamovlena
iyos sakmarisi konkretuli samarTlebrivi urTierTobis 
damyarebisTvis, romlis drosac ar unda dairRves adamia-
nis ZiriTadi uflebebi, Tavisuflebebi Tu samarTlis zo-
gadi principebi.26 calmxrivi nebis gamovlenis dros ur-
TierTobis monawile erTi mxare iZens uflebas, xolo meore 
mxares ekisreba garkveuli movaleoba, ganaxorcielos Sesaba-
misi qmedeba.27 am kuTxiT, radikalurad gansxvavdeba Sro-
miTsamarTlebrivi urTierToba, romlis drosac calmxrivi 
nebis gamovlena SeuZlebelia gaxdes samarTlebrivi ur-
TierTobis dawyebis safuZveli. magaliTad, anderZi, romel-
ic warmoadgens calmxrivi garigebis klasikur magaliTs, 
misi namdviloba ar aris damokidebuli meore mxaris mier 
mis miRebaze.28 SromiTsamarTlebrivi xelSekrulebiT mxo-
lod erTi mxaris survili, daamyaros aseTi saxis urTier-
Toba meore mxaresTan, ar iqneba samarTlebrivi Sedegis 
mqone. 

Tavis mxriv, SromiTi urTierTobebi xasiaTdeba samoqa-
laqo samarTlebrivi urTierTobebisgan gansxvavebuli saxiT, 
romlis klasikur magaliTsac Tundac SromiTi xelSekrule-
bis moSla warmoadgens.29 am SemTxvevaSi ar igulisxmeba xel-
SekrulebiT gaTvaliswinebuli misi moSlis pirobebi, es sa-
kiTxi absoluturad calke gansaxilveli Temaa, aq igulisx-
meba kanoniT gawerili samarTlebrivi mowesrigebis sfero, 
romlis farglebSic Camoyalibebulia SromiTi xelSekru-
lebis mxareebis uflebebi da movaleobebi. paralelis ga-
savlebad aviRoT ijaris xelSekruleba, romelSic mxareebma 
xelSekrulebis moSlis pirobad mxareTa werilobiTi Se-
Tanxmeba daTqves. am SemTxvevaSi, vinaidan saqme gvaqvs SeTanx-
mebasTan, igulisxmeba, rom xelSekrulebis moSlisTvis saWi-
roa rogorc meijaris, ise moijaris mier gamovlenili neba. 
am mxriv, gansxvavebuli situaciaa SromiTi xelSekrulebis 
dros. magaliTad, damsaqmeblis iniciativiT SromiTi xelSe-
krulebis moSla, romlis uflebac mas gaaCnia da am SemTxve-
vaSi raime vadebze saubari saerTod ar aris. damsaqmeblis 
mier aseTi qmedebis ganxorcielebis SemTxvevaSi, misi erTa-

                                                          
26 saqarTvelos uzenaesi sasamarTlos 2011 wlis 1 dekembris #as-343-327-
2011 gadawyvetileba.
27 axvlediani z., valdebulebiTi samarTali, meore gamocema, Tbilisi, 
1999, 28.
28 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 328.
29 magaliTad, sSk-is 38-e muxlis me-2 nawilis Tanaxmad, `Tu SromiTi 
xelSekrulebis iniciatori dasaqmebulia, igi valdebulia gaafrTxilos 
aRniSnulis Sesaxeb damsaqmebeli aranakleb 30 kalendaruli dRiT adre 
werilobiTi xelSekrulebiT~. Tu pirs SromiTi urTierTobis Sewyveta 3 
Tvis Semdeg surs, mas Tavisuflad SeuZlia aRniSnulis Sesaxeb damsaqme-
bels gauyovnebliv acnobos. es qmedeba misi mxridan CaiTvleba calmxrivi 
nebis gamovlenad.  
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derTi valdebuleba dasaqmebulisTvis aranakleb erTTviani 
Sromis anazRaureba iqneba. aseTi magaliTis arsebobisas sa-
Wiro ar aris mxareTa SeTanxmeba xelSekrulebis moSlaze.30

nebis gamovlena warmoadgens saxelSekrulebo Tavisufle-
bis fundamentur princips.31 nebis gamovlena SeiZleba aRq-
muli iqnes rogorc subieqturi, ise obieqturi kuTxiT,32

romelmac SeiZleba sxvadasxva Sedegamde miiyvanos nebis ga-
momvleni. igi gamoiyeneba rogorc samoqalaqo, ise SromiT-
samarTlebrivi urTierTobebis dros.

1.1.2. kerZo avtonomia

`kerZo avtonomia ewodeba konkretul pirTaTvis samar-
TliT miniWebul da uzrunvelyofil SesaZleblobas erTma-
neTs Soris urTierToba gansazRvrul farglebSi moawesri-
gon garigebebis, gansakuTrebiT, xelSekrulebebis meSveo-
biT.~33

kerZo avtonomiis farglebSi mxareebs Tavad SeuZliaT 
miiRon gadawyvetileba konkretul sakiTxTan dakavSirebiT. 
Tavis mxriv, gadawyvetileba SeiZleba iyos garkveulad didi 
mniSvnelobis mqone, rac momavalSi pirovnebis ganviTarebis 
upirvelesi garanti iqneba.34 nebis gamovlenis kuTxiT, sa-
marTlebrivad mniSvnelovani gadawyvetilebis miReba kano-
nebSi ar saWiroebs mowerigebas,35 igi swored kerZo avtono-
miis farglebSia moxdenili da Tanabrad awesrigebs, ro-
gorc mniSvnelovan, ise umniSvnelo garigebebs. am garigebe-
bis ricxvs miekuTvneba swored Sromis kodeqsi, romlis sa-
fuZvelzec, Tanamdebobrivi wodebis miuxedavad, orive mxare 
Tanabari uflebebiT sargeblobs. Tanabari uflebebi ise ar 
unda iqnes gagebuli, TiTqos orive mxaris qmedeba erTi sa-
marTlebrivi normis mowesrigebis qveS eqceva. SeiZleba uf-
lebamosilebis forma gansxvavebuli iyos, magram igi auci-
leblad erT sibrtyeze unda moqmedebdes. 

1.1.3. keTilsindisierebis principi

samoqalaqo da SromiT urTierTobebs gaaCniaT erTi, sa-
marTlis TiToeuli institutisTvis damaxasiaTebeli prin-
                                                          
30 Sead., saqarTvelos uzenaesi sasamarTlos 2012 wlis 1 martis #as-1429-
1444-2011 gadawyvetileba.
31 saqarTvelos uzenaesi sasamarTlos 2011 wlis 22 ivlisis #as-712-671-
2011 ganCineba.
32 Schermaier M.J., Die Bestimmung des wesentlichen Irrtums von den Glossatoren bis zum BGB, 
Wien, Köln, Weimar, 2000, 671.
33 Larenz/Wolf, Allgemeiner Teil des bürgerlichen Rechts, § 2 I 3 Rn. 17. - miTiTebulia, 
Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 90.
34  ix., BGH Urteil vom 09.03.2012 – V ZR 115/11.
35  ix., iqve.
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cipi, romelsac keTilsindisiereba hqvia. upirvelesad, igi 
damokidebulia piris mier rogorc sakuTari uflebebis pa-
tiosnad Sesrulebaze, ise mis mier miwodebuli informa-
ciis sizustis mniSvnelobaze.36

keTilsindisierebis principi umetes SemTxvevaSi damoki-
debulia moralur standartebze,37 rodesac pirma Tavisi 
ufleba keTilsindisierad unda ganaxorcielos.38 am SemTxve-
vaSi saxezea mxaris aramxolod valdebuleba, aramed keTil-
sindisierad Sesrulebis valdebuleba, romliTac igi meore 
mxaris interesebs gaiTvaliswinebs.39 Sesabamisad, rogorc 
SromiTi, ise samoqalaqosamarTlebrivi urTierTobis dros 
mxare valdebulia yvela saxis moqmedeba (romelic kanons ar 
ewinaaRmdegeba) ganaxorcielos keTilsindisierebis princi-
pidan gamomdinare. aRniSnuli magaliTi adasturebs im 
faqts, rom SromiT urTierTobebSi gamoiyeneba samoqalaqo-
samarTlebrivi instrumentebi da meqanizmebi,40 Tumca maTi 
mowesrigeba xdeba gansxvavebuli saxiT.

1.2. samoqalaqosamarTlebrivi institutebi

samoqalaqosamarTlebrivi institutebis CamoTvla erT na-
SromSi SeuZlebelia. swored aqedan gamomdinare, amJamad 
moyvanilia mxolod is ZiriTadi institutebi, romlebic 
did rols TamaSobs SromiTsamarTlebriv urTierTobebSi. 
esenia, valdebulebiT da saxelSekrulebosamarTlebrivi 
urTierTobebi.

1.2.1. valdebulebiTsamarTlebrivi urTierToba

valdebulebiTsamarTlebrivi urTierToba, erTi mxriv,
warmoadgens piris uflebas, moiTxovos meore mxarisgan 
garkveuli qmedebis ganxorcieleba, xolo, meore mxriv, pi-
ris valdebulebas, Seasrulos aRniSnuli moqmedeba. valde-

                                                          
36 Sead., Wollenschläger M., Arbeitsrecht, Carl Heymanns Verlag, München u.a., 1999, 56-57 -
SemTxveva, rodesac samuSaoze miRebis mizniT, piri momaval damsaqmebels 
atyuebs da awvdis araswor, absoluturad mcdar informacias da amiT 
cdilobs, mis TvalSi ufro metad amaRldes, rogorc profesionali.
37 ioseliani a., keTilsindisierebis principi saxelSekrulebo samarTalSi 
(SedarebiT-samarTlebrivi kvleva), Jurn. `qarTuli samarTlis mimoxilva~, 
specialuri gamoSveba, doqtorantTa saseminaro naSromebi, Tbilisi, 2007, 
32. 
38 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 107.
39 vaSakiZe g., keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixed-
viT - abstraqcia Tu moqmedi samarTali, Jurn. `qarTuli samarTlis mi-
moxilva~, samarTlebrivi tendeciebi, #10/2007-1, Tbilisi, 2007, 42.
40 Андреев M., По следам прочитанного; Забоев К.И., Правовые и Философские Аспекты
Гражданско-Правового Договора, <http://poisk.ru/cgi>, December, 2006; miTiTebulia: 
qardava e., Sromisa da nardobis xelSekrulebebis urTierTmimarTebis 
sakiTxisaTvis, samarTlis Jurnali, Tbilisi, #2, 2009, 214.
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bulebiTsamarTlebrivi urTierTobebi SeiZleba iyos saxel-
Sekrulebo da kanonismieri, romelTagan, samoqalaqo samar-
Tlisgan gansxvavebiT, SromiTi urTierTobebis dros es 
ukanaskneli ar gamoiyeneba. pirs ar SeiZleba daekisros kon-
kretuli saxis valdebuleba, Tu saxeze ar aris SeTanxmeba, 
xolo mxareTa SeTanxmeba Tavis mxriv xelSekrulebis gafor-
mebisa da Sesabamisi urTierTobis dawyebis safuZvelia.

xelSekrulebidan gamomdinare valdebulebebi SeiZleba 
iyos ZiriTadi da meoradi saxis.41 ZiriTadi valdebulebiT 
pirma aucileblad unda ganaxorcielos is qmedeba, romli-
Tac xelSekrulebis arsebiTi da mTavari pirobis Sesruleba 
moxdeba. magaliTad, qveijaris xelSekruleba, romlis dro-
sac, qvemeijare valdebulia gamovides farTidan da qvemoi-
jares dauTmos igi. Tu xelSekrulebaSi, aseve, weria, rom 
qvemeijare valdebulia datovos konkretuli saxis moZravi 
nivTi, es iqneba misi meoradi saxis valdebuleba, romliTac 
xelSekrulebis mTavar pirobas - farTis gadacemas ar Seeqm-
neba safrTxe. Tumca aRniSnuli ise ar unda iqnes gagebuli, 
TiTqos meoradi saxis valdebuleba Sesasruleblad sa-
valdebulo araa, ubralod misi darRveva umetes SemTxveva-
Si xelSekrulebis pirobebis arsebiTad Secvlas ar iwvevs.42

1.2.2. saxelSekrulebo samarTlebrivi urTierToba

saxelSekrulebo urTierTobebis aucilebeli elementia
xelSekruleba. igi orive mxarisTvis Sesrulebadi saxis un-
da iyos, xolo mxareebs unda hqondeT gaazrebuli rogorc 
xelSekrulebis Sesrulebis, ise misi pirobebis darRvevis 
Sedegebi.43 xelSekrulebis dadeba piris uflebaa, romlis
ganxilva SeiZleba moxdes ori kuTxiT: a) saxelSekrulebo 
Tavisufleba, rogorc samarTlebrivi urTierTobis mona-
wilis ufleba, dados xelSekruleba Tavisi survilisamebr 

                                                          
41 Kramer E.A., Münchener Kommentar, Bürgerliches Gesetzbuch, Schuldrecht, Allgemeiner Teil, 
4. Auflage, München, 2003, 62 _ valdebulebebis amgvari saxiT dayofa moyvani-
lia germaniis samoqalaqo kodeqsis magaliTze, romlis komentarebSic 
gamoiyeneba sityva: Haupt- und Nebenpflicht. pirveli maTgani TargmanSi niSnavs 
ZiriTad valdebulebas, xolo meore maTgani am SemTxvevaSi naTargmnia, 
rogorc meoradi valdebuleba. winamdebare statiaSi moyvanilia daTqma, 
romlis mixedviTac gamoyofilia ori saxis valdebuleba: ZiriTadi da 
sxva saxis valdebulebebi. am SemTxvevaSi, aseve, germanul samecniero ma-
galiTzea igi agebuli, rac am ori daTqmis sawinaaRmdego Sinaars ar 
gulisxmobs erTi mizezis gamo: orive maTganis definicia SeiZleba aseTi 
kuTxiT iqnes warmoCenili: ZiriTad valdebulebasTan erTad, meoradi 
(sxva) valdebuleba Sesasruleblad savaldebuloa, Tumca saxelSekrulebo 
urTierTobisas misi Seusrulebloba ZiriTadi valdebulebis darRvevas 
umetes SemTxvevaSi ar iwvevs, rac mis, rogorc ZiriTadi valdebulebis 
Semdgom meorexarisxovan samarTlebriv rolze metyvelebs.
42 ix., iqve, 62-63.
43 Sead., zoiZe b., sakonstitucio kontoroli da RirebulebaTa wesrigi 
saqarTveloSi, Tbilisi, 2007, 23.
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da b) valdebuleba, Seasrulos xelSekrulebiT gawerili 
moqmedebani. saxelSekrulebo samarTlebrivi urTierTobisas 
piris mier valdebulebis Sesrulebis an/da arSesrulebis 
sakiTxi aucileblad unda ganisazRvros konkretuli xelSe-
krulebidan gamomdinare, Tu kanoni sxva saxis daTqmas ar 
Seicavs. rodesac piri zianis anazRaurebis saxiT iTxovs 
konkretuli qmedebis ganxorcielebas, mas aucileblad unda 
gaaCndes saxelSekrulebo an kanonismieri safuZveli.44 Tu 
pirs ara aqvs moTxovnis dayenebis ufleba, maSin mas ar war-
moeSoba kanonmdeblobiT dadgenili pretenziis wayenebis 
SesaZlebloba.45

magaliTad, qiravnobis xelSekruleba, romlis safuZ-
velzec gamqiravebels aqvs ufleba, sakuTari survilisamebr 
gankargos mis sakuTrebaSi arsebuli uZravi qoneba, moaxdi-
nos misi gaqiraveba, gayidva Tu sxv. anu Seasrulos yvela is 
zRvardadebuli qmedeba,46 romliTac mas sakuTrebis ufle-
bis gamoyeneba SeuZlia. meore mxriv, saxeze iqneba dam-
qiraveblis ufleba, aiRos sakuTar Tavze valdebuleba, ga-
daixados xelSekrulebiT (mxareTa SeTanxmebiT) gansazRvru-
li Tanxa, miTiTebul vadebSi da amiT ganaxorcielos val-
debulebaTa keTilsindisieri da jerovani Sesruleba. 

2. SromiTsamarTlebrivi urTierToba

`adamianis nebismieri saqmianoba ver CaiTvleba `Sromad~ 
da ar eqvemdebareba dacvas konstituciis 30-e muxlis sa-
fuZvelze. `Sromad~ SeiZleba gavigoT mxolod iseTi saqmia-
noba, romelic materialuri da sulieri TvalsazrisiT em-
saxureba adamianis cxovrebis safuZvlis Seqmnasa da Senar-
Cunebas~.47 SromiTi urTierTobis damyareba SeiZleba adamia-
nisTvis garkveul saWiroebas warmoadgendes Semdegi mize-
ziT: a) pirs sWirdebodes garkveuli Tanxa, raTa moaxerxos 
sakuTari Tavis Senaxva; b) pirs surdes miiRos gamocdileba, 
raTa miaRwios momavalSi dasaxul mizans da sxv. nebismier 
SemTxvevaSi es iqneba piris Tavisufali arCevani,48 romelSic 
Careva dauSvebelia.

                                                          
44 ix., saqarTvelos uzenaesi sasamarTlos 2011 wlis 4 oqtombris #as-
649-610-2011 ganCineba.
45 ix., saqarTvelos uzenaesi sasamarTlos 2010  wlis 9 noembris #as-438-
410-2010 ganCineba.
46 Sead., zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 83.
47 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 
#2/2-389 gadawyvetileba saqmeze, `saqarTvelos moqalaqe maia naTaZe da 
sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRm-
deg~.
48 Sead., BGH, Beschluss vom 16. Juli 2004 _ IXa ZB191/03.
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SromiTsamarTlebrivi urTierToba SeiZleba warmoiSvas, 
rogorc kerZo, ise sajaro samarTalSi.49 am mxriv, udidesi 
mniSvneloba eniWeba imas, Tu romeli samarTlebrivi dargis 
gansjadobas ganekuTvneba igi. sasamarTloSi saqmis warmoe-
bis SemTxvevaSi, sasamarTlo valdebulia daadginos da gan-
sazRvros is, Tu ra saxiT moxda piris SromiTsamarTle-
brivi uflebebis mogvareba. magaliTad, Tu ar arsebobs Se-
sabamisi administraciuli organos mier gamocemuli admini-
straciul-samarTlebrivi aqti, sakiTxis mogvareba auci-
leblad kerZo samarTliT mowesrigebuli normebiT unda 
ganxorcieldes.50

SromiTsamarTlebrivi urTierTobisas aucilebelia, rom 
mxareebi amgvari valdebulebebis warmoSobisTvis garkveul 
CarCoebSi eqceodnen da garkveuli valdebulebebi ikisron. 
Tu maT Soris ar iqna SromiTi urTierToba, arc erTmane-
Tis mimarT warmoeSobaT konkretuli moTxovnis dayenebis 
SesaZlebloba.51 Tavis mxriv, e.w. `garkveul CarCoebSi~ moq-
medebam ar unda gamoiwvios sxva pirebis uflebebis darRve-
va. magaliTad, dauSvebelia piris diskriminacia garkveuli 
niSniT, vinaidan igi pirdapir ewinaaRmdegeba mxareTa Tanas-
worobis princips52.

SromiTi urTierToba arsebiTad gansxvavdeba yvela sxva 
saxelSekrulebo urTierTobisgan, romlis mixedviTac, mis 
erT-erT monawiles - damsaqmebels sakuTari surviliT 
SeuZlia Sewyvitos igi da dakavebuli Tanamdebobidan gaa-
Tavisuflos dasaqmebuli.53 am SemTxvevaSi ar aris aucile-
beli, mxareebs Soris daidos ormxrivi SeTanxmeba. 

2.1. Sroma, rogorc saqarTvelos konstituciiT aRiare-
buli ufleba

Sromis uflebebi rig SemTxvevebSi adamianis pativsa da 
RirsebasTan asocirdeba.54 Sromis uflebebi ar unda iqnes 

                                                          
49 sajarosamarTlebrivi urTierTobisas SeiZleba sarCeli zianis anaz-
Raurebaze, an samuSaoze aRdgenaze iqnes Setanili. ix., saqarTvelos uze-
naesi sasamarTlos 2012 wlis 26 ianvris #bs-1611-1585(k-11) gadawyvetile-
ba; saqarTvelos uzenaesi sasamarTlos didi palatis 2005 wlis 31 oq-
tombris #bs-1230-805-k-05 ganCineba.
50  Sead. BGH Beschluss vom 14.07.2011 − III ZB 75/10.
51  saqarTvelos uzenaesi sasamarTlos 2002 wlis 5 dekembris #3k-965-02 
ganCineba.
52 aRniSnul sakiTxze dawvrilebiT ixileT: amiranaSvili g., diskrimina-
ciis akrZalva SromiT urTierTobebSi, Sromis samarTali, statiaTa kre-
buli, I, 2011, 144.
53 ix.  mag., saqarTvelos uzenaesi sasamarTlos 2010 wlis 13 ivlisis # 

ას-250-235-2010 ganCineba.
54 ix., saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 
#2/2-389 gadawyvetileba saqmeze, `saqarTvelos moqalaqe maia naTaZe da 
sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRm-
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ise gagebuli, TiTqos dasaqmebuls gaaCndes yvelanairi uf-
leba, gaaTavisuflos dasaqmebuli yovelgvari axsna-
ganmartebis gareSe.55

saqarTvelos konstituciis 30-e muxlis pirveli punqtiT, 
adamianis erT-erT uflebad Sromis Tavisuflebaa garanti-
rebuli. Sroma adamianis uflebas warmoadgens da ara val-

                                                                                                                                                
deg~. aRniSnul saqmeSi erT-erT monawile mxares miaCnia, rom piris Sro-
miTi uflebebis, aseve Rirsebisa da pativis Selaxvas aqvs adgili; am sa-
kiTxze saintereso msjelobas aviTarebs mopasuxe - saqarTvelos parla-
mentis warmomadgenlebi, romelnic aRniSnaven, rom: `pativisa da Rirsebis 
uflebis SezRudvisas saxeze unda iyos damamcirebeli mopyroba, romel-
sac aqvs Semdegi kriteriumebi: mopyroba msxverplSi aRZravs SiSis, tki-
vilisa da arasrulfasovnebis gancdas; es gancda amcirebs da akninebs 
msxverpls; gancda texs msxverplis fizikur an moralur mdgomareobas; 
mopyrobis mizania msxverplis damcireba; mopyrobis xarisxi aRwevs sim-
kacris minimalur dones mainc. damamcirebeli mopyrobis faqti unda 
dadgindes obieqtur garemoebebze dayrdnobiT da ara savaraudo 
msxverplis subieqturi SegrZnebebisa da gancdebis analizis safuZvelze. 
gardamavali periodisaTvis marTvis sakiTxebis mowesrigebisaken gadadg-
muli nabijebi ar warmoadgens mosarCeleebisadmi mimarTul damamcirebel 
mopyrobas, radgan saxeze ar aris zemoaRniSnuli kriteriumebi. pativisa 
da Rirsebis xelmyofi kanoni unda Seicavdes normebs, romlebic iqnebo-
da imdenad mkacri, amoraluri da usamarTlo, rom isini obieqturi 
TvalsazrisiT moaxdendnen: pirovnebis mier Tavis TvalSi sakuTari mo-
raluri Tvisebebis Sefasebis (Rirsebis) an sazogadoebis mxridan pirov-
nebis SefasebiTi damokidebulebis (pativis) dakninebas. sadavo normebs 
aseTi xasiaTi ar aqvs. pativisa da Rirsebis konstituciur dacvas aqvs 
Semdegi mimarTulebebi: adamianis sxeulis mTlianobis, fizikuri xelSeu-
xeblobis dacva; adamianis Rirseulad cxovrebisaTvis aucilebeli sa-
marTliani socialuri pirobebis uzrunvelyofa; samarTlebrivi Tanas-
worobis uzrunvelyofa; adamianis, rogorc individis pirovnulobis 
dacva~ - imis gaTvaliswinebiT, rom dava `umaRlesi ganaTlebis Sesaxeb~ 
kanonis 87-e muxlis me-2, me-3 da me-4 punqtebs exeboda, SromiTi Tavi-
suflebis sakiTxic am kuTxiT ganixileboda. saqarTvelos parlamentis 
warmomadgnelma aRniSna is, rom umaRles saswavleblebSi reqtorisa da 
dekanis xelSi garkveuli uflebamosilebebis gadasvla ar SeiZleba ada-
mianis uflebis darRvevad CaiTvalos. msjelobis dasadastureblad mxare 
adamianis uflebaTa da TavisuflebaTa evropul konvenciaze miuTiTebs 
da ganmartavs, rom sadavo norma konvenciiT mowesrigebul sferos ar 
ewinaaRmdegeba; am sakiTxze sasamarTlos mosazreba Semdegia: `Rirseba ase-
ve ar SeiZleba iqnes ganxiluli, rogorc mxolod erT-erTi subieqturi 
konstutuciuri uflebis obieqti. Rirseba aris is ufleba da amave 
dros, is fundamenturi konstituciuri principi, romelsac eyrdnoba da 
ukavSirdeba ZiriTadi uflebebi. piris samarTlebrivi statusis safuZ-
velSi devs Rirsebis idea, xolo samarTlebrivi dacvis principis, ro-
gorc pirovnebis socialur-samarTlebrivi dacvis saSualebis, safuZveli 
aris pirovnebis Rirsebis uzrunvelyofis principi. Rirsebis xelyofa, 
faqtiurad, yovelTvis ukavSirdeba sxva ZiriTadi uflebis an uflebebis 
darRvevas~. sasamarTlom miiCnia, rom Tanamdebobis datoveba SeiZleba 
iwvevdes arasasiamovno subieqtur gancdebs, magram es ukanaskneli Rirse-
bis SelaxvasTan saerTod ar aris kavSirSi. sasamarTlos es mosazreba 
absoluturad gasaTvaliswinebelia, vinaidan sxva SemTxvevaSi CaiTvlebo-
da, rom nebismieri piri, romelic samsaxuridan konkretuli mizeziT 
gaaTavisufles, Seulaxes mas, aseve, pativi Tu Rirseba. Rirseba ar SeiZ-
leba Seelaxos pirs, konkretuli dawesebulebis mier sakuTari uflebamo-
silebebis ganxorcielebis farglebSi, Tu es ukanaskneli Tavisi qmedebiT 
realurad ar ayenebs Seuracxyofas mas. magaliTad, Rirsebis Selaxvad 
CaiTvleboda SemTxveva, rodesac pirs aTavisufleben dakavebuli Tanamde-
bobidan da Tan sajarod Seuracxyofen mas.
55 saqarTvelos uzenaesi sasamarTlos 2011 wlis 1 dekembris #as-343-327-
2011 gadawyvetileba.
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debulebas, xolo saxelmwifo, adre moqmedi kanonmdeblo-
bisgan gansxvavebiT, ar iRebs sakuTar Tavze valdebulebas, 
daasaqmos TiToeuli piri.56 am SemTxvevaSi erTmaneTisgan 
unda gaimijnos saxelmwifos mier piris dasaqmebisa da sax-
elmwifos mier piris dasaqmebisTvis xelSewyobis valdebu-
leba. aRniSnuli SeiZleba gagebul iqnes, rogorc konkuren-
ciis ganviTarebis xelxelSewyoba, rac, Tavis mxriv, saxelm-
wifos konstituciur valdebulebas warmoadgens ekonomiku-
ri urTierTobebis im sferoSi, romelSic bunebrivi mono-
poliebia gabatonebuli.57 aRniSnuli gamomdinareobs kons-
tituciaSi Setanili ZiriTadi uflebebisa da Tavisuflebe-
bis sistematizaciidan, romelic saxelmwifos mier valde-
bulebebis sakuTar Tavze aRebas gulisxmobs.58 am valdebu-
lebaSi moiazreba is, rom saxelmwifom moqalaqeebs unda 
Seuqmnas yvela piroba, icxovron qveyanaSi, sadac adamianis 
uflebebis dacva aRiarebuli da garantirebuli iqneba.

Sromis TavisuflebaSi igulisxmeba, rom TiToeul moqa-
laqes sakuTari survilis safuZvelze SeuZlia airCios 
Sromis nairsaxeoba, romelic umetes SemTxvevaSi mis sulier 
da materialur moTxovnilebebs miesadageba.59 `Sroma, erTi 
mxriv, warmoadgens adamianis materialuri uzrunvelyofis, 
xolo, meore mxriv, pirovnuli TviTrealizaciisa da ganvi-
Tarebis saSualebas~60.

2.2 SromiTi xelSekruleba

imis gaTvaliswinebiT, rom SromiTsamarTlebrivi ur-
TierToba kerZosamarTlebrivi urTierTobaa, SromiTi xel-
Sekrulebac kerZo samarTliT mowesrigebadi institutia. 
SromiTi xelSekruleba dafuZnebulia saxelSekrulebo Tavi-
suflebis principebze, romlis mixedviTac, mxareebs Tavad 
SeuZliaT gansajon nebismieri saxis piroba, romelic sa-

                                                          
56 ix., saqarTvelos sakonstitucio sasamarTlos 1999 wlis 27 ivlisis 
#2/77/11 gadawyvetileba saqmeze, `malxaz mumlaZe, eTer JiJilaSvili, zu-
rab samxaraZe, Teimuraz gverdwiTeli, daviT alxaziSvili, guram SuR-
liaSvili, irakli kikaZe, aza nadibaiZe, adelaida WoWeli da zurab ani-
kaSvili saqarTvelos prezidentisa da saqarTvelos saxelmwifo qonebis 
marTvis saministros winaaRmdeg~.
57 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris 
#1/2/411 gadawyvetileba saqmeze, `kanadis moqalaqe husein ali da saqarT-
velos moqalaqe elene kirakosiani saqarTvelos parlamentis winaaRmdeg~.
58 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, 
m. maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 333.
59 ZamukaSvili d., Sromis samarTali, meore gadamuSavebuli gamocema, 
Tbilisi, 2009, 29.
60 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 
#2/2-389 gadawyvetileba saqmeze, `saqarTvelos moqalaqe maia naTaZe da 
sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRm-
deg~.
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muSaos SesrulebasTan iqneba dakavSirebuli.61 magaliTad, 
Tu pirs samuSaos dawyeba Tarjimnad surs, saxelSekrulebo 
Tavisuflebis farglebSi, mas veravin daavaldebulebs, rom 
muSaoba advokatad daiwyos, Tundac piris ganaTleba am 
orive sferoSi absoluturad dadebiTi xasiaTis iyos, misi 
Tavisuflebaa, airCios sasurveli samuSao adgili.

SromiTi xelSekrulebiT nakisri valdebulebebis jerov-
nad Sesruleba dasaqmebulis mier sakuTari valdebulebebis 
pirnaTlad ganxorcielebazea damokidebuli,62 romlis dro-
sac man, upirveles yovlisa, Tanxmoba unda ganacxados xel-
Sekrulebis dadebaze, xolo amis Semdeg Seasrulos xelSe-
krulebiT gaTvaliswnebuli pirobebi.63

SromiTi xelSekrulebiT SesaZlebelia ganisazRvros ne-
bismieri samuSaos piroba, romelic ar ewinaaRmdegeba 
moqmed kanonmdeblobas. magaliTad, mxareebs SeuZliaT xel-
SekrulebiT gansazRvron, konkretuli samuSaos Sesrulebi-
dan garkveuli procentis gadaxdiT gasamrjelos gacema.64

SromiTsamarTlebrivi urTierTobis damyarebisTvis xel-
Sekrulebis dadeba damokidebulia SromiTi xelSekrulebis 
ZalaSi Sesvlaze.65A am mxriv, samoqalaqo kodeqsi ufro far-
Tod gansazRvravs misi SesaZleblobis farglebs da saxel-
Sekrulebo Tavisuflebis erT-erT principad kanoniT aukr-
Zalavi saxis nebismieri xelSekrulebis gaformebas miiCnevs.66

3. saxelSekrulebo Tavisuflebis SezRudva SromiTi ur-
TierTobebisas

saxelSekrulebo Tavisufleba kerZo samarTlis umniSvne-
lovanesi institutia, romlis farglebSic yoveldRiurad 
uamravi saxis garigebis dadeba xorcieldeba. saxelSekrule-
bo Tavisufleba warmodgenilia ori ZiriTadi mimarTule-
biT: erTi, xelSekrulebis instituti, rogorc mkacrad Ca-
moyalibebuli SeTanxmeba da meore, piris ufleba, moaxdi-

                                                          
61 saqarTvelos uzenaesi sasamarTlos 2010 wlis 13 ivlisis # ას-250-235-
2010 ganCineba.
62 Sead., Kropholler V. J., BGB, Studienkommentar, 8. Auflage, München, 2005, 421.
63  Musielak H.J., Grundkurs BGB, 8. Auflage, München, 2003, 42-43.
64 magaliTi agebulia saqarTvelos uzenaesi sasamarTlos 2003 wlis 13 
Tebervlis #3k-1436-02 ganCinebaze.
65 giloSvili g., Sromis samarTali, Tbilisi, 2000, 21; miTiTebulia -
ZlieriSvili z., nardobis xelSekrulebis gamijvna sxva msgavsi xelSek-
rule-bebisgan, roman Sengelia 70 wlisadmi miZRvnili saiubileo krebu-
li, samarTlis problemebi, Tbilisi, 2012, 334.
66 Sead., ZlieriSvili z., nardobis xelSekrulebis gamijvna sxva msgavsi 
xelSekrulebebisgan, roman Sengelia 70 wlisadmi miZRvnili saiubileo 
krebuli, samarTlis problemebi, Tbilisi, 2012, 332.
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nos sakuTari survilis xelSekrulebaSi warmoCena.67 Tumca 
aRniSnul sakiTxs gaaCnia erTi gamonaklisi, mxareTa mier 
gamovlenili neba ar unda ewinaaRmdegebodes kanons,68 rac 
saxelSekrulebo Tavisuflebas, rogorc adamianis SezRu-
dul uflebas ganapirobebs. 

saxelSekrulebo Tavisuflebis pirobebSi mxareebi Tavi-
sufldebian pasuxismgeblobisgan, uciloblad konkretul 
pirTan dadon Sesabamisi xelSekruleba. xelSekrulebis da-
debis motivsa da ZiriTad ideas samarTlebrivi Zala ar 
gaaCnia, rac xelSekrulebis dadebis survilis warmomSobi 
SeiZleba iyos mxolod da Tundac SemdgomSi mxarem motivSi 
sasurveli Sedegis vermiRebisTvis iCivlos, saxeze ar iqneba 
sadavoobis faqti.69 aseTis savaldebulooba mxolod im 
SemTxvevaSia kanonismieri, Tu saxeze iqna e.w. kontrahirebis 
iZuleba. Tumca am SemTxvevaSic, Sesabamisi ofertis gamoc-
xadeba piris uflebaa da es ufleba misi arCevanis gamovli-
nebaSi gamoixateba. mas SeuZlia saerTod ar gaaformos xel-
Sekruleba Sesabamis pirTan.

3.1. SromiTi xelSekrulebiT gawerili valdebulebani: sa-
muSaos piradad Sesruleba da Sesabamisi samuSao pirobebis 
Seqmna, rogorc saxelSekrulebo Tavisuflebis SezRudvis 
samarTlebrivi safuZveli

sSk-is me-10 muxlis mixedviT, dasaqmebuli valdebulia 
samuSao Seasrulos piradad. am SemTxvevaSi gamoiyeneba sa-
moqalaqosamarTlebrivi urTierTobis damaxasiaTebeli nor-
ma, romlis mixedviTac, piri samarTlebriv urTierTobaSi 
im mizniT Sedis, rom uSualod misi monawile meore mxaris-
gan miiRos Sesabamisi samuSaos Sesrulebis garantia. maga-
liTad, nardobis xelSekruleba, romlis safuZvelzec mniSv-
neloba eniWeba ara mxolod samuSaos Sedegs, aramed mis Se-
srulebasac, romelic menardis mier uSualod unda iqnes 
Sesrulebuli.70 orive SemTxvevaSi dakisrebuli valdebuleba 
saxelSekrulebo Tavisuflebis farglebis SezRudvas SeiZ-
leba warmoadgendes mxolod im doziT, ra doziTac xdeba 

                                                          
67 ix., Sengelia i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo sa-
marTlis principi, arsi da mniSvneloba, Jurn. `marTlmsajuleba da kano-
ni~, #4(23)09, Tbilisi, 2009, 45.
68 Harry N., Schreiber the state and freedom of contract, 1998, 1; miTiTebulia - Sengelia 
i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo samarTlis princi-
pi, arsi da mniSvneloba, Jurn. `marTlmsajuleba da kanoni~, #4(23)09, 
Tbilisi, 2009, 45.
69 ix., saqarTvelos uzenaesi sasamarTlos 2012 wlis 6 Tebervlis #as-
1764-1744-2011 ganCineba, misi aRwerilobiTi nawili _ Tbilisis saapela-
cio sasamarTlos 2011 wlis 11 oqtombris gadawyvetileba.
70 saqarTvelos samoqalaqo kodeqsis komentari, wigni meoTxe, tomi I, 
Tbilisi, 2001, 241.
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samarTlebrivi normebis Sesruleba da ara maTi darRveva. 
magaliTad, Tu pirs ar gaaCnia samuSaos Sesasruleblad Se-
sabamisi adgili (iqneba es saxli Tu sxv.) da man SromiTi
xelSekrulebis safuZvelze samuSaos piradad Sesruleba 
iTava, aucileblad unda scados am valdebulebis Se-
sruleba nebismieri xerxiT, sxva SemTxvevaSi mas SeeZlo 
saerTod uari eTqva valdebulebis Tavis Tavze aRebaze.71

imis gaTvaliswinebiT, rom saxelSekrulebo Tavisufleba 
ara piris mier sakuTari valdebulebebis darRvevaSi, 
aramed misi nebis gamovlenaSi gamoixateba, mas Tavad SeuZ-
lia airCios dados an ar dados konkretuli saxis xelSe-
kruleba da Sesabamisad, daekisros, an Tu misi survili iq-
neba, ar daekisros kanoniT gansazRvruli Sesabamisi valde-
bulebani. Tavis mxriv, Tu piri ar daamyarebs SromiT ur-
TierTobas, mas aRarc valdebuleba warmoeSoba - piradad 
ganaxorcielos Sesabamisi saqmianoba.

SromiTi urTierTobis damyarebisTvis saWiroa detalu-
rad ganisazRvos Sesabamisi pirobebis arseboba. SromiTi 
pirobebi SeiZleba daiyos arsebiT da araarsebiT pirobe-
bad.72 arsebiTi piroba iseTi saxea, romlis gareSec xelSe-
kruleba an saerTod ar daideboda an igi momavalSi baTi-
lobis safuZveli gaxdeboda73.

erTi mxriv, SromiTi urTierTobaze saubrisas wina 
planze wamoiWreba dasaqmebulis ufleba-movaleobani. Sro-
miTi xelSekruleba ar warmoadgens calmxrivi garigebis 
saxes, rac saboloo jamSi, meore mxaris interesebze miuTi-
Tebs. meore mxares, damsaqmebels, Tavis mxriv, gaaCnia dama-
tebiTi valdebulebebi, raTa pirnaTlad Seasrulos Sromi-
Ti urTierTobebidan gamomdinare yvela saxis valdebuleba. 
amis yvelaze gavrcelebul saxes (Tu xelSekrulebidan sxva 
ram ar gamomdinareobs da Tu mxareebi damatebiT sxva saxis 
valdebulebis ganxorcielebaze ar SeTanxmdnen) warmoadgens 
Sromis anazRaureba da samuSaos Sesasruleblad usafrTxo 
da jansaRi pirobebis Seqmna. 

Sromis anazRaureba SromiTi urTierTobis Semadgeneli 
nawilia da igi sSk-is me-2 muxlis pirvel nawilSia gan-
sazRvruli. imis gaTvaliswinebiT, rom konstituciis nor-
mebi Sromis Tavisuflebas awesebs, aseTi urTierTobis da-
myareba, upirveles yovlisa, swored piris survils unda 
warmoadgendes. Tavis mxriv, piris survili ar iqneba, Tu 
ar iarsebebs Sesabamisi daintereseba, xolo daintereseba aq
Sromis anazRaurebaa. am viTarebaSi saxelSekrulebo Tavi-

                                                          
71 Sead.,  BVerfG – Beschluss vom 06.07.2010 – 2 BvL 13/09.
72 ZamukaSvili d., Sromis samarTali, meore gadamuSavebuli gamocema, 
Tbilisi, 2009, 79.
73 Sead., iqve.
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suflebis SezRudva saxeze araa, vinaidan sxvagvarad damsaq-
mebeli Tavad airCevda, saerTod gaaformebda Tu ara xelSe-
krulebas. 

sSk-is 35-e muxliT gansazRvrulia Sesabamisi samuSao pi-
robebis Seqmna. damsaqmebelma mxolod SromiTi urTierTo-
bis damyarebis Semdeg unda izrunos dasaqmebulisTvis ise-
Ti samuSao garemos Seqmnaze, romliTac mas ar miadgeba 
ziani (ziani SeiZleba iyos rogorc janmrTelobisTvis, ise 
sicocxlisTvisac saSiSi74). Tumca, valdebulebis miuxedavad, 
igi ar warmoadgens damsaqmeblisTvis saxelSekrulebo Tavi-
suflebis SezRudvis magaliTs, vinaidan es ukanaskneli Ta-
vad irCevs, iyos damsaqmebeli da amiT Tavadve sazRvravs 
Sesabamis pasuxismgeblobas. 

saxelSekrulebo Tavisufleba damsaqmebels gaaCnia im do-
ziT, ra doziTac mas saSualeba da SesaZlebloba aqvs, iyos,
magaliTad, kerZo kompaniis direqtori da gaaformos Sesa-
bamis pirebTan Sormis xelSekruleba qveyanaSi moqmedi ka-
nonmdeblobis safuZvelze.

3.2. orsuli qalisa da arasrulwlovanis SromiTsamar-
Tlebrivi dacvis garantiebi, rogorc saxelSekrulebo Ta-
visuflebis SezRudvis samarTlebrivi safuZveli

ramdenad izRudeba saxelSekrulebo Tavisufleba maSin, 
rodesac damsaqmebeli dasaqmebuls uars eubneba SromiTi 
urTierTobis damyarebaze mxolod im mizeziT, rom dasaqme-
buli im momentSi orsulia. saqarTvelos kanondmeblobiT, 
orsul qals aqvs muSaobis ufleba. orsuloba ar SeiZleba 
gaxdes Sromisuunarobis mizezi. Sromisuunaro piri SeiZ-
leba mSobiarobis Semdeg gaxdes, Tumca mas aRniSnuli ar 
waarTmevs uflebas, moiTxovos mis mier gaweuli samuSaos 
anazRaureba Tu sxv.75 magram xSiria SemTxveva, rodesac dam-
saqmeblad gvevlineba piri, romlis mier SemoTavazebul da-
wesebulebaSi muSaobis dawyeba mZime nivTebiT fizikur dat-
virTvas moiTxovs da romlis drosac orsuli qalis 
janmrTelobis mdgomareobas SesaZlebelia gauareseba mo-
hyves. kanonmdebeli am SemTxvevis mosawesrigeblad sSk-is me-
4 muxlis me-5 nawilSi aRniSnavs, rom dauSvebelia orsul 
qalTan SromiTi xelSekrulebis dadeba mZime samuSaoebis 
Sesasruleblad. Sesabamisad, organizacia, romelsac esaWi-
roeba TanamSromlebi, iboWeba valdebulebiT, ar dados 
xelSekruleba orsul qalTan, rac saxelSekrulebo Tavi-

                                                          
74 ix., saqarTvelos uzenaesi sasamarTlos 2012 wlis 26 martis #as-67-64-
2012 ganCineba, aRwerilobiTi nawili.
75 Sead., saqarTvelos uzenaesi sasamarTlos 2008 wlis 26 martis #as-865-
1175-07 gadawyvetileba.
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suflebis SezRudvis faqts warmoadgens. aRniSnuli SeiZle-
ba gagebul iqnes, aseve, rogorc kanonieri SezRudva, vinai-
dan orsuli qalis SromiTi uflebis dacvis sakiTxi sxva 
urTierTobebisgan absoluturad gansxvavebulad wesrigdeba
da mas specialuri normebi gansazRvravs.76

saxelSekrulebo Tavisuflebis SezRudvaze saubrisas Ta-
visTavad igulisxmeba SezRudvis samarTlebrivi farglebi, 
romlis gareTac mxareebs ar aqvT ufleba, SezRudon erTma-
neTi.77 am kuTxiT, orsul qalTan dadebul SromiT xelSe-
krulebaze SesaZlebelia meore magaliTis ganxilva: sSk-is 
me-18 muxliT akrZalulia Ramis samuSaoze orsuli qalis 
daniSvna. magaliTad, pirs aqvs kompania, romelic emsaxureba 
saqarTvelos erT-erT qalaqs taqsebiT. pirs surs, rom taq-
sebis gadanawilebaze mTeli RamiT imuSaos erT-erTma qal-
batonma, romlis xmis monacemebi absoluturad akmayofilebs 
mas. Tu aRmoCnda, rom es qalbatoni samsaxurebrivi ufleba-
mosilebis ganxorcielebis dawyebamde iyo orsuli, kompa-
nias ar aqvs ufleba gaaformos masTan SromiTi xelSekru-
leba.78

orsuli qalis darad, saxelSekrulebo Tavisuflebis sa-
marTlebrivi SezRudva xorcieldeba specialuri normebis 
safuZvelze, rodesac sakiTxi arasrulwlovanTan SromiTi 
urTierTobebis damyarebas exeba. aseT SemTxvevaSi, Tavisuf-
lebis SezRudvas, zeganakveTuri da mZime samuSaos Sesrule-
bis garda, gaaCnia kidev ramdenime saxis gamonaklisi. ker-
Zod, sSk-is 39-e muxlis Tanaxmad, arasrulwlovanTan Sro-
miTi xelSekrulebis moSla SesaZlebelia mxolod im 
SemTxvevaSi, Tu Sromis gagrZeleba mis sicocxles, 
janmrTelobas an sxva mniSvnelovan interess miayenebs 
zians.79 am SemTxvevaSi damsaqmebeli, aseve, SezRudulia uf-
lebiT, dados nebismier sakiTxze SromiTi xelSekruleba 
araswrulwlovanTan, rac warmoadgens misi kanonieri Se-
zRudvis samarTlebriv farglebs, vinaidan am normis mizani 
uSualod arasrulwlovnis dacvaa.

                                                          
76 ix., saqarTvelos uzenaesi sasamarTlos 2006 wlis 10 Tebervlis #as-
1212-1456-05 ganCineba.
77 mag., ar aqvs ufleba ZaliT amuSaos piri zeganakveTur samuSaoze, Tu 
dasaqmebulisgan ar eqneba Tanxmoba, Tu xelSekrulebiT ar aris raime 
damatebiT gansazRvruli an Tu saxeze araa sSk-is me-17 muxlis pirveli 
nawiliT gaTvaliswinebuli pirobebi.
78 am SemTxvevaSi ar igulisxmeba iseTi faqti, rodesac qali orsulobis 
Sesaxeb SromiTi urTierTobis dawyebis Semdeg gaigebs. 
79 am sakiTxze ix., saqarTvelos uzenaesi sasamarTlos 2011 wlis 24 Te-
bervlis #as-1206-1057-10 ganCineba.
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3.3. Sualeduri Sedegi 

saxelSekrulebo Tavisuflebis miuxedavad, mxareebi Sro-
miTi urTierTobis dros mainc arian SezRudulni garkveu-
li saxiT.80 aRniSnuli SezRudva aris kanonieri da masze 
SeTanxmeba warmoadgens piris uflebas, daTanxmdes an ar 
daTanxmdes aseTi saxis urTierTobis dawyebas.81 samoqalaqo 
kodeqsTan paralelis gavlebis SemTxvevaSi SevniSnavT, rom 
xelSekrulebis dadebis ufleba SromiTi urTierTobis 
orive monawiles gaaCnia, xolo xelSekrulebis dadebis uf-
lebis SezRudva samoqalaqo kodeqsis msgavsad, am SemTxve-
vaSic garkveul samarTlebriv principzea damokidebuli. 

saxelSekrulebo Tavisuflebis SezRudva SromiTi xelSe-
krulebiT dasaSvebia imdenad, ramdenadac unda iqnes piris 
(dasaqmebulis) ufleba daculi. uflebis dacva ki SromiTi 
urTierTobebisas specialuri normebiTaa garantirebuli.

saxelSekrulebo Tavisufleba arCevanis SesaZleblobaa, 
romelic abslutur ganviTarebas hpovebs rogorc SromiT, 
ise samoqalaqosamarTlebriv urTierTobebSi. xelSekrule-
bis dadeba, erTi mxriv, mxaris uflebaa, xolo, meore mxriv,
igi kanonis dacvis aucileblobas saWiroebs. magaliTad, Tu 
qveyanaSi kanonmdeblobiTY akrZalulia konkretuli saxis 
reklamis gaSuqeba (sigareti, alkoholi Tu sxv.),82 am sa-
kiTxze mxareTa mier gaformebuli xelSekruleba baTili iq-
neba.

daskvna

SromiTsamarTlebrivi urTierTobebis dros mniSvnelov-
nad gamoiyeneba samoqalaqo kodeqsis normebi. amis upirve-
lesi magaliTia xelSekrulebis gaformeba, romelic, Tavis 
mxriv, samarTlebrivi urTierTobebis warmoSobis safuZ-
vels warmoadgens. aRniSnulis garda, maT gaaCniaT ramdenime 
damaxasiaTebeli principi, romelTaganac gamosayofia: a) ne-
bis gamovlena - orive SemTxvevaSi mxolod nebis gamovlenis 
SemTxvevaSia SesaZlebeli, daiwyos Sesabamisi samarTlebrivi 
urTierToba; b) kerZo avtonomia; g) keTilsindisierebis 
principi. es dasrulebuli CamonaTvali araa. mas SeiZleba 
daematos samarTlis iseTi institutebi, rogoricaa, ufle-
baunarianoba, qmedunarianoba da yvela danarCeni, rac au-

                                                          
80 qardava e., Sromisa da nardobis xelSekrulebis urTierTmimarTebis 
sakiTxisaTvis, samarTlis Jurnali, #2 2009, 217.
81 izoria l., kublaSvili k., korkelia k., xubua g., saqarTvelos konsti-
tuciis komentarebi, Tbilisi, 2005, 273. 
82 magaliTi agebulia adamianis uflebaTa evropuli sasamarTlos 2003 
wlis 10 ivnisis #44179/98 ganCinebaze (Merphy v. Ireland).
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cilebelia saxelSekrulebo urTierTobebis ganxorcielebi-
saTvis.

Sromisa da samoqalaqo samarTals Soris arsebobs ramde-
nime ganmasxvavebeli niSani, romlidanac SeiZleba gamoiyos 
ori maTgani: saxelSekrulebo vadebi da xelSekrulebis ba-
Tilobis sakiTxi. uamravi msgavsebis miuxedavad, maT, aseve, 
uamravi ganmasxvavebeli niSani gaaCniaT.

SromiTi xelSekrulebis dadebis ufleba saxelSekrulebo 
TavisuflebiTaa garantirebuli, Tumca rogorc samoqala-
qosamarTlebrivi urTierTobebisas, am SemTxvevaSic SeuZle-
belia ar SeizRudos igi. Tavis mxriv, SezRudvis farglebi 
gaTvaliswinebulia samarTlebriv CarCoebSi, rac, upirveles 
yovlisa, swored momavali dasaqmebulis uflebis garantad 
gamodgeba.

winamdebare statiaSi ganxiluli sakiTxebi ar aris amom-
wuravi saxis. aq warmodgenilia im zogadi principebis mxo-
lod ZiriTadi nawili, rac rogorc SromiT, ise samoqala-
qo samarTlebrivi urTierTobisTvisaa damaxasiaTebeli da 
romliTac iuridiuli mecnierebis es ori dargi erTmane-
Tisgan gansxvavdeba.
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Relation of Civil Code’s Separate Legal Institutions towards Labor Code

Summary

Sergi Jorbenadze

One of the most important fields of Law is Private Law which includes
different types of legal institutions. The fundamental regulation of Private Law is 
placed in Civil Code that bases the foundation for other legal relations. One of the 
examples is Labor Legal Relations, which is very important in modern era due to 
several factors: on one hand, a person receives education to later use it in one’s 
professional career, and on the other hand, education helps a person to achieve 
self-realization and improve one’s well-being. Labor relations play a decisive role 
in many cases, which are derived from Civil Legal Relations. 

Several characteristic principles of civil legal relations are used to regulate 
labor relations. These principles are distinctively discussed in the current work. In 
this case the subject cannot be comprehensive, as even in terms of freedom of 
agreement the parties may execute any actions, typical to private legal relations. 
Listing and describing those very actions would require more than one work. That 
is why, it is very important to stress on the basic principles only, those typical to 
both legal institutions. 

In addition to underlining these principles, the work also describes several 
distinctive signs, which appear in the process of practical application of those 
principles. The work refers to only basic distinctive signs, but later can be
extended in the result of court practices or thesis. 

Third and the most important aspect concerning civil and labor relations is the 
freedom of agreement action, which on one hand enables the parties to establish
legal relations and on the other hand places a limit on those, to ensure the safety 
of legal and moral principles. 

                                                          
 Ph.D. Student at Ivane Javakhishvili Tbilisi State University, Head of Department of Private Law 
at Prince David Institute for Law.
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Sesatani - mewarme subieqtis sakuTrebis 
uflebis garantis konteqstSi

ana ToxaZe

Sesavali

dRevandeli samarTlebrivi sistemisTvis iuridiuli pi-
ris subieqtoba savsebiT misaRebia. am ukanasknelisTvis da-
maxasiaTebeli urTierTobebis mowesrigeba ki sakmaod aqtu-
aluria. iuridiuli piris e.w. abstraqtuloba ar gamoric-
xavs mis monawileobas samarTlebriv urTierTobebSi. es Se-
saZlebelia aixsnas misTvis iseTi uflebis miniWebiT, rom-

lis arsebobac iuridiuli piris fenomenze - gancalkevebu-
li subieqtis statusiT yofierebaze miuTiTebs. miuxedavad 
iluziuri arsisa, sakuTrebis uflebis cneba misTvis ucno-
bi ar aris. piriqiT, SesaZlebelia iTqvas, misi imanenturi 
elementia, rac kvlav iuridiuli piris personalurobis 
erT-erT amxsnel faqtorad gvevlineba. 

kerZo avtonomiis wina planze wamoWram sakuTrebis ufle-
bis `socialistur orbitaze~ brunvas sabolood wertili
dausva, ramac Tanamedrove sinamdvileSi sakuTrebis cnebis 
ignorirebis warmoudgenloba Tu dauSvebloba ganapiroba. 
misi Sinaarsis formireba, garkveulwilad, damokidebulia 
ekonomikuri wesrigis dinamikazec. Sesabamisad, kerZosamar-
Tlebrivi iuridiuli piris sakuTrebis uflebis primatze
saubari sakmaod saintereso da aqtualuria.  

statia mewarme subieqtTa sakuTrebis uflebis substan-
ciis ganmartebas emsaxureba. naSromis kvlevis sagania me-
warme subieqtisa da mis damfuZnebel pirTa sakuTrebis di-
ferenciacia; sazogadoebis pasuximgeblobis dros damfuZne-
bel partniorTa qonebis mimarTeba mewarme subieqtTa qone-
basTan, am ukanasknelis (e. i. mewarme subieqtis)  sakuTrebis 
uflebis koncefciis, paradigmis SenarCunebiT. warmodgeni-
li naSromis qvakuTxedi zemoxsenebul kauzalur sakiTxTa 
gadaWraSi moiazreba. ikveTeba ZiriTadi Tezisebi sakuTre-
bis ufleba sakorporaciosamarTlebriv WrilSi: a) Senatani, 

rogorc sakuTrebis uflebis gadacemis saSualeba; ბ) Senata-
ni, rogorc sazogadoebis (sawesdebo) kapitalis formirebis 

erT-erTi wyaro; გ) mewarme subieqtTa da mis partniorTa 
qonebis gamijvnis problema. 

                                                
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis stu-
denti.
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sakuTrebis ufleba sakorporaciosamarTlebriv WrilSi

statiis es nawili eZRvneba Semdegi sadavo garemoebis 
ganxilvas - mewarme subieqtis sakuTrebis uflebis warmoSo-
ba Senatanebis meSveobiT; sazogadoebis qonebis1 (igulisxme-
ba rogorc iuridiuli, ise ekonomikuri gagebiT) gamijvna 
misi partnioris sakuTrebisgan. 

1. Senatanis samarTlebrivi funqcia da iuridiuli Sede-
gi

sazogadoebis dafuZnebis erT-erTi winapiroba part-
niorTa urTierTTanmxvedri nebaa.2 wesdebiT,3 maTive SeTanx-
mebis safuZvelze, xdeba Senatanebis4 saxeebis, odenobis da-
weseba, vadebis gansazRvra, partniorTa wilis dadgena5 da 
sxv.6 meore korporaciulsamarTlebrivi direqtivis Tanax-
mad, dauSvebelia, partnioris gaTavisufleba Sesatanis Se-

                                                
1 doqtrinaSi damkvidrebulia ori erTmaneTisagan gansxvavebuli mniSvne-
lobis mqone cneba: sawesdebo, igive ZiriTadi kapitali (`sazogadoebis 
grZelvadian niadagsac~ uwodeben) da sazogadoebis faqtobrivi qoneba. 

ase, mag., saaqcio sazogadoebaSi sawesdebo kapitals - Disagio, xolo namats, 

romelic sazogadoebis qonebis gazrdis erT-erTi saSualebaa - Agio ewo-
deba. es danamati ki CaiTvleba sazogadoebis kanonismier rezervebSi. ix., 
burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 
2008, 94; sazogadoebisQ qonebis ori gageba arsebobs: iuridiuli da eko-
nomikuri. Ppirvelis mixedviT, sazogadoebis sawesdebo kapitali da sxva 
qoneba erTmaneTisgan imijneba, xolo rac Seexeba ekonomikurs - mesame 
pirTaTvis rogorc sawesdebo kapitali, ise sxva qonebac erT arsad 
moiazreba. sxva qonebaSi igulisxmeba kompaniis ara ZiriTadi sawesdebo 
kapitali, aramed sxva, faqtobrivi qoneba (mag., sarezervo kapitali; moge-
bis rezervi, wliuri gadaWarbebuli Rirebuleba). vrclad ix., burduli 
i., sawesdebo kapitali da misi funqciebi, wignSi: Tanamedrove sakorpo-
racio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009.
2 Bevans R. N., Business Organizations and Corporate Law, New York, 2007, 19.
3 ganixileba, rogorc samoqalaqosamarTlebrivi, korporaciulsamarTle-
brivi, organizaciulsamarTlebrivi garigeba. Bburduli i., qonebrivi 
urTierToba saaqcio sazogadoebaSi, Tbilisi, 2008, 180-185.
4 Senatani es aris ukve ganxorcielebuli Sesatani, anu is, rac ukve Seta-
nilia - gadacemulia sazogadoebisTvis. igi SesaZlebelia iyos rogorc 
materialuri, ise aramaterialuri saxis; xolo Sesatanis mniSvneloba 
amoiwureba imis arsiT, rac unda iqnes Setanili, igive sazogadoebisTvis 
gadaucemeli anu gadasacemi qoneba. ix., burduli i., qonebrivi urTier-
Toba saaqcio sazogadoebaSi, Tbilisi, 2008, 96-97.
5 `mewarmeTa Sesaxeb~  saqarTvelos kanonis me-3 muxlis me-4, me-5 punqte-
bis safuZvelze. 
6 Schneeman A., The Law of Corporations and Other Business Organizations, 5th ed., New York, 
2009, 89.
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tanis valdebulebisgan.7 es ukanaskneli uzrunvelyofs sa-
wesdebo kapitalis formirebas, romelic Sida dafinansebis
erT-erTi gzaa.A myari kapitalis doqtrinis Tanaxmad, arse-

bobs formirebis ori saSualeba: gare dafinanseba e.w. Debt 
Financing da Sida dafinanseba, cnobili Internal Financing-is 
terminiT da romlis SemTxvevaSi ufro swrafad, operati-
ulad moizideba Tanxebi.8 Sesatanis Setanis garigeba sakor-
poracio da valdebulebiTTan erTad, aseve, sanivTosamar-
Tlebriv xasiaTsac iZens imdenad, ramdenadac: uzrunve-
lyofs sazogadoebis sakuTrebis uflebis warmoSobas gaer-
Tianebul qonebaze (aqve moiazreba sawesdebo kapitalis 
formirebis funqcia); gansazRvravs partnioris qonebriv da 
araqonebriv uflebebs sazogadoebaSi, mis statuss9; aseve, 
adgens partnioris pasuxismgeblobis masStabebs kapitaluri 
tipis sazogadoebebSi (aseve, komanditebis pasuxismgeblobas 
iseT hibridul warmonaqmnSi, rogoricaa komandituri sa-
zogadoeba), sadac misi pasuxismgebloba lavirebs ganxor-
cielebuli Senatanis ekonomikuri Rirebulebis farglebSi10.

partnioris mxridan rogorc valdebulebiTsamarTlebri-
vi (vinaidan partnioris valdebulebas warmoadgens daTq-
muli Sesatanis ganxorcieleba), ise korporaciulsamarTle-
brivi aqtis11 ganuxorcielebloba iwvevs garkveuli iuri-
diuli sanqciis amoqmedebas (Tundac partnioris garicxvas 

                                                
7 Wanturia l., evropis sakorporacio samarTlebrivi direqtivebisa da 
dadgenilebebis mniSvneloba qarTuli sakorporacio samarTlis kodifi-
kaciisTvis, Tanamedrove sakorporacio samarTlis Teoriuli da praqti-

kuli sakiTxebi, Tbilisi, 2009, 468. aseve, ix., Hurst R. Th.,  Gregory A. W., The 
Shareholder’s Obligation to Pay and Par Value, CASE: Hanewald v. Bryan’s Inc. 429 N.W. 2d 414 
(N.D. 1988),  Cases And Materials on Corporations, Ohio, 2003,  277-280.
8 Schulz M., Wasmeier O., The Law of Business Organizations, A Concise Overview of German 
Corporate Law, New York, 2012, 53.
9 burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 
2008, 177-179.
10 “... shareholders are not liable for corporations debts beyond the capital they have contributed to 
the corporation.”,  Hurst R. Th., Gregory A.W., Cases And Materials on Corporations, Ohio, 2003, 
53; ix.,  O’Neal and Thompson O’Neal R., Close Corporations, 3rd ed., 1987. Sesatanis Seta-

nis valdebulebasTan dakavSirebiT, aseve ix., Bailey E., Groves H., Smith C.,  Cor-

porate Insolvency - Law and Practice, London, 1992, 313. aseve, ix., Dukeminier J., Krier E. J.,  

Property, 5th ed., New York, 2002, 419-423. zemoxsenebuls miesadageba `mewarmeTa 
Sesaxeb~ saqarTvelos kanonis  me-3 muxlis, me-4 punqtis pirveli winada-
deba.
11 Sesatanis Setana korporaciulsamarTlebrivi aqtia, vinaidan part-
niorTa ufleba-movaleobaTa erTobis warmoSobis winapirobas gan-
sazRvravs; ix., burduli i., Senatanis ganuxorcieleblobis samarTlebri-
vi Sedegi: utopiuri Sexeduleba ss-idan partnioris garicxvis Sesaxeb, 
samarTlis Jurnali #1-2, 2010, 18-58.
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sazogadoebidan).12 Sedegad (e.i. Sesatanis ganuxorcieleblo-
bis SemTxvevaSi), piri ubralod ver aRiWurveba `monawileo-
biTsamarTlebrivi~13 da `korporaciulsamarTlebrivi~14 uf-
lebiT. 

ganxorcielebuli Senatanebi direqtoris, rogorc kor-
poraciuli subieqtisa da sawarmos warmomadgenlobiTi  
uflebamosilebiT aRWurvili piris (direqtorTa ufleba-
mosilebebis lavirebis diapazoni ganisazRvreba wesdebiT15)
gankargulebaSi aris  moqceuli, Tumca es imas ar niSnavs, 
rom arsebuli qoneba misi sakuTrebaa. zogadad, korpora-
ciuli marTva es aris moZRvreba keTilsindisieri, erTgu-
lebaze dafuZnebuli da  amavdroulad,  faseulobebze  
orientirebuli sawarmoo marTvis Sesaxeb, romelic sazoga-
doebis administrirebis safuZvelze xorcieldeba.16 upira-
tesoba, ra Tqma unda, eniWeba  sazogadoebis interess, misi 
rentabelurobisa Tu mogebis maqsimizacias, rac uzrunve-
lyofs sawarmos permanentul winsvlas. 

mflobelobisa da  xelmZRvanelobis erTmaneTisgan 
gansxvaveba sakmaod aqtualuri sakiTxia Tanamedrove sakor-
poracio samarTalSi.17 sawesdebo kapitali `ekuTvnis mis mo-
nawileebs wilobrivi sakuTrebis uflebiT~18. sazogadoebis 
mier SeZenili qoneba mxolod da mxolod misi sakuTrebis 
arealSi warmodgeba da es SegviZlia miviCnioT sayovel-
Taod aRiarebul aqsiomad. 

amgvarad, sakuTrebis uflebis gadasvla xdeba daTqmuli 
Sesatanebis ganxorcielebiTa da sazogadoebisTvis Setanau-
nariani obieqtebis saxiT qonebis gadacemiT, rac miznad 
isaxavs sawesdebo kapitalis, sazogadoebis, partniorebisgan 

                                                
12 moTxovnis samarTlebrivi safuZveli: `mewarmeTa Sesaxeb~ saqarTvelos 
kanonis me-3 muxlis, me-7 punqti. ix., burduli i.,  Senatanis ganuxorcie-
leblobis samarTlebrivi Sedegi: utopiuri Sexeduleba ss-idan partni-

oris garicxvis Sesaxeb, samarTlis Jurnali #1-2, 2010, 18-58. aseve, ix., 
Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 
2002, 66-67.
13 igul., wevrobis ufleba. burduli i., Senatanis ganuxorcieleblobis 
samarTlebrivi Sedegi: utopiuri Sexeduleba ss-idan partnioris garicx-
vis Sesaxeb, samarTlis Jurnali #1-2, 2010; 20.
14 iqve, 25.
15 igul., dasaSvebia, direqtors wesdebiT xelmZRvanelobiTi uflebamo-
sileba warmomadgenlobiTi uflebamosilebis gareSe mivaniWoT, rac, ra 
Tqma unda, miuTiTebs sawesdebo, wesdebis kerZo avtonomiis primatze, e.w.

„self-regulation“  principze.
16 luTeri m., saaqcio sazogadoebisa da  SezRuduli pasuxismgeblobis 

sazogadoebis mmarTvelo organoebis pasuxismgebloba, II germanul-
qarTuli simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 13.
17 Berle A.A., Means C.G., The Modern Corporation and Private Property, London, 2009,  67.
18 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komenatari, Tbilisi, 
2002, 59.
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damoukidebeli sakuTrebis Seqmnas. ekonomistebi sawesdebo 
kapitalis cnebas or aspeqtad yofen, romelTa Soris demar-
kaciuli zRvari maTive funqciebidan gamomdinare dgindeba; 
marSalis `kapitalis Teoriis~ mixedviT, arsebobs indivi-
dualuri da socialuri - saerTo kapitali. es ukanaskneli 
awarmoebs e.w. `benefits~, ganisazRvreba mogebis, Semosavlis 
wyarod, individualuri kapitalisagan gansxvavebiT, romel-
ic aris warmoebuli da gamudmebiT saWiroebs Sevsebas, ro-
gorc `carieli yuTi~19.

meore korporaciulsamarTlebrivi direqtiva, sawesdebo 
kapitalTan mimarTebiT, akeTebs Semdeg aRniSvnas, kerZod, 
dasaSvebia misi  Sevseba mxolod  ekonomikuri Rirebulebis 
mqone Setanaunariani obieqtebis meSveobiT.20 amave direqti-
vis Tanaxmad, `samuSaos an momsaxurebis gawevis valdebuleba 
ar SeiZleba Sefasdes qonebriv obieqtad~21. direqtivis mi-
zani naTelia - kapitalis SenarCunebis da misi simyaris 
uzrunvelyofis mizniT, dgindeba garkveuli SezRudvebi. 
amasTan dakavSirebiT, sainteresoa, Tu ra viTarebaa Taname-
drove qarTul sakorporacio samarTalSi. kerZod, 2008 
wlis 14 marts ganxorcielebuli cvlilebebis Tanaxmad, `me-
warmeTa Sesaxeb~ saqarTvelos kanoni uSvebs precedents, 
momsaxurebis gaweva da samuSaos Sesruleba ganekuTvnebodes 
Setanaunarian obieqtTa ricxvs.22 msgavsi saxis cvlilebiT 
qarTuli kanonmdebloba CamoSorda germanul sakorporacio 
samarTals da gezi aiRo aSS-is sakorporacio samarTlisa-
ken,23 romelic aRiarebs rogorc pozitiuri, ise negatiuri
principiT gaTvaliswinebul Setanaunarian obieqtebs,24 mxo-

                                                
19 Cavalieri D., Alfred Marshall on the Theory Of Capital, 4, ix.,

http://www.dse.unifi.it/cavalieri/Articles/MARSHALL.pdf (3.01.13)
20 ix., Wanturia l., evropis sakorporacio samarTlebrivi direqtivebisa 
da dadgenilebebis mniSvneloba qarTuli sakorporacio samarTlis kodi-
fikaciisTvis, wignSi: Tanamedrove sakorporacio samarTlis Teoriuli 
da praqtikuli sakiTxebi, mT. red.: elizbaraSvili n., Tbilisi, 2009, 466-
472. aseve, ix., Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, 
Tbilisi, 2002, 67.
21 iqve, 466.
22 samarTlebriv safuZvels warmoadgens `mewarmeTa Sesaxeb~ saqarTvelos 
kanonis me-3 muxlis, me-5 punqti: `Sesatani SeiZleba iyos materialuri da 
aramaterialuri qoneba, samuSaos Sesruleba an/da momsaxurebis gaweva~.
23 burduli i., Senatanis ganuxorcieleblobis samarTlebrivi Sedegi: 
utopiuri Sexeduleba ss-idan partnioris garicxvis Sesaxeb, samarTlis 
Jurnali #1-2, 2010, 22.
24 negatiuri principiT, Setanaunarian obieqtTa nusxas ganekuTvneba samu-
Saos Sesruleba da momsaxurebis gawevac sxva ekonomikuri Rirebulebis 
mqone obieqtebTan erTad maSin, rodesac am ors, pozitiuri gagebiT, ara-
nairi samarTlebrivi perspeqtiva gaaCnia, moiazrebodes Sesatanis saxiT. 
aqve aRvniSnav, germaniaSi aRiarebulia mxolod pozitiuri principi, aSS-
is sakorporacio samarTlisagan gansxvavebiT. ix., burduli i., saaqcio 

samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 198.
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lod erTi winapirobiT - nebismier variantSi, Setanaunaria-
ni obieqtebis ekonomikuri Rirebulebis dadgena unda iyos 
SesaZlebeli. sazogadoebis dafuZnebis procesSive kapitalis 
swori formireba, misi arseboba, SesaZloa, TviT am sazoga-
doebis momavali funqcionirebis rentabelobis ganm-
sazRvreli aRmoCndes25.

amgvari daTqma ar unda iqnes miCneuli, rogorc 
sawesdebo kapitalis formirebaze orientaciis uaryofa. es 
aris procesi, romelic mimdinareobs ekonomikuri 
mgdomareobis gaTvaliswinebis fonze. iqidan gamomdinare, 
rom sawesdebo kapitali unda iyos daculi, erTi mxriv, 
misi uzrunvelyofa da konstruqtireba negatiuri 
principiT gansazRvruli Setanaunariani obieqtebiT, 
SesaZlebelia, mTlad optimalur variantad ar miviCnioT. 
meore mxriv, amiT gamartivebulia sawesdebo kapitalis 
Seqmna, mxedvelobaSi miiReba Setanaunariani obieqtebis 
gacilebiT ufro farTo speqtri, Sesabamisad, partniorTa 
dispoziciaSia moqceuli, Tu ra saxis Senatanebi iqneba 
gansazRvruli wesdebiT.

2. mewarme subieqti sakuTrebis Tu mesakuTris rolSi? 

`yoveli subieqti mxolod Tavisi uflebebis matarebe-

lia~26 - Sesabamisad, mewarme subieqtis warmosaxva mesakuTris 
da ara sakuTrebis ampluaSi savsebiT gamarTlebuli iqneba. 
saxezea subieqti, Sesabamisad, aris uflebac.27 damfuZnebel 
pirTa sakuTrebad ar moiazreba sawarmos qoneba.28 kompaniis 
qonebis Seqmna da marTva ar gulisxmobs mis wevrze saku-
Trebis uflebis warmoSobas.29 sawarmos sakuTreba isevea 
daculi, rogorc fizikuri piris sakuTreba da Tu am qone-
bas erT WrilSi ganvixilavT, Sedegad, mudam ignorirebuli 
iqneba sazogadoebis sakuTreba.30 partnioris interesi ki 
mogebis miRebaa, samewarmeo saqmianobis rentabelurobis Se-
narCuneba, sazogadoebis saukeTeso interesebidan gamomdi-

                                                
25 burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 
2008, 17.
26 sakonstitucio sasamarTlos 2005 wlis 25 ivlisis ganCineba, saqme

NNN1/14/335, Jurn. `adamiani da konstitucia~,  #4,  2005,  155.
27 zoiZe b., mewarmeobis Tavisuflebisa da sakuTrebis dacvis kavSirur-
TierToba wignSi: Tanamedrove sakorporacio samarTlis Teoriuli da 

praqtikuli sakiTxebi, Tbilisi, 2009; 128-138; 
28 “… the real property is held in the name of the partnership, not in the names of the individual 
partners”,   Bevans R.N., Business Organizations and Corporate Law, New York, 2007.
29 Schneeman A., The Law of Corporations and Other Business Organizations, 5th ed., New York, 
2009, 66.
30 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarT-
veloSi, Tbilisi, 2005, 114-116.
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nare gadawyvetilebebis miReba, rac, Tavis mxriv, mogebis, 
aqtivebis mozidvis mizans kidev erTxel usvams xazs. 

`iuridiuli piris qoneba, iuridiuli piris, rogorc 
samarTlis subieqtis sakuTrebaa da ara misi damfuZneble-
bis an masSi monawileebisa~31, Tumca es ar gamoricxavs part-
nioris mier wilis gasxvisebis an Tundac dividendis miRe-
bis uflebas.32 sadavo garemoebis gadasaWrelad isev da isev 
Sesatanis Setanis garigebis xasiaTs unda mivmarToT, ker-
Zod, igi gaimijneba nasyidobis xelSekrulebisagan da sazo-
gadoebas aranair sapasuxo moqmedebas an  movaleobas aki-
srebs (dividendis upirobod gacemis movaleobasac ki).33 Aa-
raerTi sasamarTlo gadawyvetileba34 arsebobs sazogadoe-
baTa qonebisa da partniorTa sakuTrebis gamijvnasTan da-
kavSirebiT.

3. mewarme subieqtisa da misi partnioris qonebis ur-
TierTgamijvna

mewarme subieqtisTvis sakuTrebis uflebis miniWeba misive 
personificirebulobis damtkicebiT miiRweva. sakuTrebis 
uflebis Ggarda, mis personalur xasiaTs gansazRvravs iseT 
aspeqtTa Tu elementTa35 unifikacia, romelTa gansxvavebuli 
Sinaarsobrivi datvirTva, rogorc erT-erTi mizezi, gana-
pirobebs mewarme subieqtTa dayofas or kategoriad (amxana-
guri da kapitaluri tipis sazogadoebebi)36. sazogadoebis 
valdebulebisTvis partniorTa pirdapiri, uSualo pasux-
ismgebloba amxanaguri tipis sazogadoebaTa erT-erTi max-
asiaTebeli elementia, mewarme subieqtis damoukidebeli pa-
suxismgeblobiT ki kapitaluri tipis sazogadoebebi xa-
siaTdebian. 

                                                
31 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi (1998-

1999ww), saqme N2/36-7, Tbilisi, 2002, 31-34.
32 “…they can transfer their right to receive income, or profits and losses from the partnership.”, 
Schneeman A., The Law of Corporations and Other Business Organizations, 5th  ed., New York, 
2009, 66.
33 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 185.
34 ix.,  CASE:  “Salomon v. Salomon & Co Ltd [1897] AC22” ,  Wild Ch., Weinstein S., Smith & 
Keenan’s Company Law, 5th ed.,  2009,  4.
35 amis erT-erTi magaliTia Tundac  SemTxveva, rodesac amxanaguri tipis  
sazogadoebebSi miznis miRweva emyareba partniorTa individualur Se-
saZleblobebs, damokidebulia wevrobaze, kapitaluri tipis sazogadoe-
bebisgan gansxvavebiT, sadac partniorTa urTierTTanmxvedri nebis ga-
movlena, sawesdebo kapitalis formireba da sxva elementebis arseboba 
saWiroebs aucileblobas.
36 mewarme subieqtTa personaluri xasiaTisa da maTi sawyisebis Sesaxeb 
ufro vrclad ix., maxarobliSvili g., mewarme subieqtTa dogmatur-
Teoriuli gamijvna kapitalur sazogadoebaTa sawyisebze, samarTlis Jur-
nali, #2, 2011, 99-122.
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mewarme subieqtTa, sazogadoebebis cnebaTa ganmartebis 
dros, azrTa dualizms vawydebiT. mecnierTa nawili mewarme 
subieqtebis personificirebas `SecdomaSi Semyvanad~ miiCnevs 
imdenad, ramdenadac isini moiazrebian fiqciur, xelovnur 
wamonaqmnad, rig xelSekrulebaTa erTobad,37 magram ara niv-
Tebad an Tundac individebad38. zogi ki mxars uWers azrs, 
romlis Tanaxmad, mewarme subieqtTa personificirebulobis 
dadgena ubralod azrs moklebulia da araa saWiro, rac 
aixsneba menejerTa da daqiravebul pirTa motivaciiT, inte-
resiT - miiRon mogeba, aRiWurvon garkveuli uflebamosi-
lebebiT.39 gamodis, rom TiToeuli partnioris qceva, moq-
medeba motivirebulia sakuTari interesebis prizmidan. 
iuridiuli piris uflebaunarianad aRiareba fiqciaa, rac 
ganapirobebs mis `xelovnur subieqtad~ formirebas.40 `sa-
marTlis subieqtad vcnobT agreTve moumwifebeli an ara-
normaluri fsiqikuri mdgomareobis individi, agreTve is, 
visac sruliad an nawilobriv aqvs nebis gamoxatvis unari, 
Semdeg individi, romelsac realuri ki ara, mxolod Se-
saZlebeli arseboba aqvs da bolos samarTlis is subieqte-
bi, romlebic ar arian fizikuri pirebi. yvela amas Cven 
udavod vTvliT, radganac maTi uSualo gamoxatuleba Tvi-
Ton pozitiur samarTalSi moipoveba da amdenad es Teori-
uli konstruqciebis nayofi ki ar aris, aramed uSualod 
aris mocemuli da misgan yvela Teoria gamomdinareobs~41.

amxanaguri tipis sazogadoebebi Semdegi saxis ganmartebas 

iZenen - mogebis miznis mqone ori an meti piris erToba, 
gaerTianeba, romlebic moiazrebian TanamflobelTa kon-
teqstSi; eseni arian pirebi, romlebic awarmoeben bizness 
erTad da samewarmeo saqmianobidan gamomdinare, rogorc 
mogebas, ise wagebas iyofen.42 amxanagoba ganixileba gaerTia-
nebad maSin, rodesac korporaciebi moiazrebian misi part-
niorebisagan gancalkevebul, calke mdgom iuridiul pire-

                                                
37  “the firm is a set of contracts”,  Fama E.F.,  Agency Problems and the Theory of  the Firm,  Jour-
nal Political Economy, 88(2),  №:2, 1980,  291.
38 Bainbridge M.S., The New Corporate Governance In Theory And Practice, New York, 2008, 28. 
Mantysaari P., Organizing the firm:  Theories of commercial law, corporate Governance and Corpo-
rate law, Berlin, 2012, 8-11; 61-106.   Hayden M.G., Bodie T.M., The Uncorporation and the Un-
raveling of “Nexus of Contracts” Theory, Michigan Law Review, Vol.109: 1127, 2011, 1129.
39 Mantysaari P., Organizing the Firm:  Theories of Commercial Law, Corporate Governance and 
Corporate Law, Berlin, 2012, 136.
40 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 
2009, 168.
41 surgulaZe ir., xelisufleba da samarTali, o.gamyreliZis Targmani, g. 
xubuas redaqtorobiT, Tbilisi, 2002, 81-94.
42 Bevans R. N., Business Organizations and Corporate Law, New York, 2007, 3.
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bad.43 amxanagobisTvis metad saxasiaToa agregatis Teoria,44

romlis Tanaxmad, sazogadoeba miiCneva missave partniore-
bisgan Semdgar erTobad, xdeba sazogadoebisa da pirTa qo-
nebis erT samarTlebriv WrilSi moqceva. agregatis Teo-
riis sapirwoned, gaerTianebis Teoriis45 safuZvelze, kor-
poraciebi calke mdgom, gancalkevebul subieqtebad aRiqme-
bian.46 Tumca, im Tvalsazrisis gaTvaliswinebiT, rom amxana-
gobas aqvs ufleba sasamarTloSi wardges sakuTari saxeliT 
mosarCelisa Tu mopasuxis rolSi,47 sakuTari saxeliT 
flobdes, gankargavdes da sargeblobdes sakuTrebiT,48

hqondes mesame pirebTan saxelSekrulebo urTierTobebSi 
Sesvlis unari (miuxedavad imisa, rom amas uSualod misi 
warmomadgeneli axorcielebs) - yovelive es calsaxad iZleva 
safuZvels, amxanagoba ganixilebodes partniorebisgan gan-
calkevebul warmonaqmnad.49 pasuxismgeblobis konteqstSi, 
agregatis Teoriis mixedviT, partniorebi pirdapir da 
uSualod ageben pasuxs,50 gaerTianebis Teoria ki e.w. damca-
vi meqanizmis statuss iZens, ramdenadac sazogadoebis kre-
ditorebs partniorTa qoneba ar xelewifebaT, iqidan ga-
momdinare, rom maT moTxovnaTa uzrunvelyofis baziss sa-
wesdebo kapitali warmoadgens. 

kapitaluri tipis mewarme subieqtebis personalurobis 
indikatori, ganmsazRvreli aspeqtebi gansxvavebul viTarebas 
warmoSobs. kerZod,  iuridiul doqtrinaSi korporacia 
aRiarebulia gancalkevebul subieqtad, rogorc uflebaTa 
da movaleobaTa mqone iuridiul pirad.51 igi aravis saku-

                                                
43 Gregory A. W., Hurst R.T., Cases and Materials on Agency and Partnership and other forms of 
business associations, U.S., 1994, 363.
44 “Aggregate Theory”; ix., Schneeman A., The Law of Corporations and Other Business Organi-

zations, 5th  ed., New York, 2009, 58.
45 “Entity Theory”; iqve, 58.
46 Hurst R. T., Gregory A. W., Cases And Materials on Corporations, Ohio, 2005, 53; ix., Wan-
turia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 2002, 
265.
47 RUPA- s 307 (a) sec. mixedviT: „The partnership may sue and be sued in its own name.“
iqve,  396.
48 RUPA- s 203 sec. mixedviT - “Property acquired by a partnership becomes property of the 

partnership and not of partners individually.” ix., Gregory A. W.; Hurst R. T., Cases and Materials 

on Agency and Partnership and other forms of business associations, 1994,  396.
49 RUPA-s safuZvelze.
50 `mewarmeTa Sesaxeb~ saqarTvelos kanoni agregatis Teoriis ganmartebas 
me-20 muxlis pirvel punqtSi iZleva; partniorTa pasuxismgebloba sazo-
gadoebis valdebulebebze ki Semdegi winadadebiT gamoixateba: `ramdenime 
piri (partniori) ... sazogadoebis valdebulebebisaTvis kreditorebis 
winaSe pasuxs agebs, rogorc solidaruli movaleebi, - mTeli Tavisi qo-
nebiT, pirdapir da uSualod~.
51 Bainbridge M.S., The New Corporate Governance in Theory And Practice, 2008, 25.



35a. ToxaZe, Sesatani

TrebaSi moiazreba, ver iqneba aRiarebuli mflobelobis, 
gankargvisa Tu sargeblobis obieqtad,52 rac gamoricxavs 
misi mesakuTre pirTa arsebobis prezumfcias.53 korporacia 
ganimarteba, rogorc pirTa gaerTianeba, magram, amavdrou-
lad, gancalkevebul subieqtad; ekonomistebis SexedulebiT, 
igi warmodgeba, rogorc xelSekrulebaTa bmuli,54 romelic,
Tavis mxriv, sazogadoebisa da misi partnioris makavSire-
belia, Tumca ganmasxvavebeli qonebis55 konteqstSi.56 korpo-
raciis mflobeloba ver ganixileba relevantur koncef-
ciad.57 Sesabamisad, korporaciis gancalkevebul subieqtad 
CamoyalibebisTvis, savaldebuloa partniorTa da sazoga-
doebis qonebis erTmaneTisgan gamijvna.58 gaerTianebuli qo-
nebis mesakuTred mxolod mewarme subieqti gvevlineba, miux-
edavad imisa, rom igi imarTeba  konkretul pirTa meSveo-
biT.59

daskvna

arsebuli msjelobis safuZvelze, SesaZlebelia iTqvas,
rom mewarme subieqtTa personificirebuloba kidev erTxel 
metyvelebs maT SesaZleblobaze, aRiWurvon iseTi uflebiT, 
rogoricaa sakuTrebis ufleba. swored es ganapirobebs  
mewarme subieqtisTvis qonebis mflobelis statusis miniWe-

                                                
52 Oliver H., Oliver D. H., Firms, Contracts and  Financial Structure, New York, 1995, 30―32.
53 Fama E.F., Agency Problems and the Theory of the Firm, Journal Political Economy,  88(2),  
№:2,  1980,  291.
54 igul., “Nexus of Contracts”.  „Nexus“ ucxoenovan leqsikonSi ganimarteba ro-
gorc kavSiri, bmuli, aRniSnavs ori an  meti nivTis, aspeqtis Tu jgufis 

kavSirs, urTierTmimarTebas; ix.: http://oxforddictionaries.com/definition/nexus  „Nexus 

of Contracts“-is Teoria ganaviTara nobeliantma ekonomistma, ronald koasma, 

naSromSi “The Nature of The Firm”, ix. http://www.sonoma.edu/users/e/eyler/426/coase1.pdf; 

„Nexus Of Contracts“ ganimarteba, rogorc „metaforuli xelSekrulebis qmni-
leba“, ix.: maxarobliSvili g., mewarme subieqtTa dogmatur- Teoriuli 

gamijvna kapitalur sazogadoebaTa sawyisebze, samarTlis Jurnali, №2, 
2011, 108. igi gaminarteba, rogorc  arastandartuli mniSvnelobis mqone 

xelSekruleba., Oman B. N., Corporations and Autonomy Theories of Contract: A Critique  of 
the New Lex Mercatoria, Paper 233, 2005, 127.
55 igul., sazogadoebis qoneba da partniorTa qoneba.
56 Bainbridge M.S., The New Corporate Governance in Theory And Practice, U.S., 2008, 28.   Pet-
tet B., Company Law 2nd ed., 2005, 67-75.
57 Fama F.E., Agency Problems and the Theory of the Firm, Journal of Political Economy, 88(2), 
№: 2, 1980,  291.
58 Schneeman A., The Law of Corporations and Other Business Organizations, 5th ed., New York, 

2009, 67; ix., Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, 
Tbilisi, 2002, 268, 270, 282. 
59 “ownership of capital should not be confused with ownership of the firm.”, iqve, 288-307. 
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bas, maTi fiqciad aRiarebis miuxedavad. es ukanaskneli ki 
miiRweva iseTi dogmaturi wanamZRvrebis gabaTilebiT, 
romlis mixedviT, mxolod fizikuri piri SeiZleba iyos 
samarTlis subieqti.60 amaSi vlindeba mewarme subieqtis un-
ikalurobac, rac gamoixateba abstraqtuli warmonaqmnis 
mier fizikur pirTaTvis maxasiaTebel uflebaTa (igulisxme-
ba ara yvela) sakuTar Tavze morgebis SesaZleblobaSi.

kvlevis erT-erT mizans warmoadgenda sazogadoebisa da 
partniorTa qonebis gamijvnis Sedegad, Sesatanis Setanis 
garigebis sanivTosamarTlebrivi xasiaTidan gamomdinare me-
warme subieqtis sakuTrebis uflebiT aRWurvis SesaZleblo-
bis gansazRvra. mewarme subieqtis mesakuTris statusi 
swored sazogadoebisa da partniorTa qonebis gancalkevebis
SesaZleblobiT miiRweva. es sakiTxi aramxolod Sida, 
aramed gare urTierTobasac (rogorc sazogadoebasa da me-
same pirTa Soris arsebuli kavSiris momcveli) arsebiT Se-
madgenel aspeqtad miiCnevs, ramdenadac gansakuTrebiT kapi-
taluri tipis sazogadoebebSi swored SezRuduli pasuxism-
geblobis koncefcia kreditorTa uflebebis dacvis samar-
Tlebrivi meqanizmisa da safuZvlis SemuSavebas savaldebu-
lo segmentad aRiqvams. Sesabamisad, mewarme subieqtis Seu-
zRudavi pasuxismgeblobis kvalobaze. partniorTa mxridan 
sazogadoebis saukeTeso interesebidan gamomdinare, operi-
rebis valdebuleba warmoiqmneba, rac erTgulebis movaleo-
bis praqtikuli gamovlinebaa. 

                                                
60  surgulaZe ir., xelisufleba da samarTali, o. gamyreliZis Targmani, 
g. xubuas redaqtorobiT, Tbilisi, 2002, 82.



37a. ToxaZe, Sesatani

Contribution - in the Context of the Guarantee 
of the Property Right of Business Enterprise

Summary 

Ani Tokhadze

This article is dedicated to the issue of separation of rights to property of the 
business enterprise and the promoter shareholder. The research is conducted to 
determine the need of existence of rational border between the entity and 
shareholders in the context of property right. For this purpose, within the 
framework of the research, three major statements are analyzed: a) Contribution 
as a source of conveyance of property to the entity; b) Contribution in a meaning 
of founding a chartered capital; c) Distinction of business enterprise's and 
shareholder's property.

On one hand, the key goal of study may seem to achieve compliance and 
connection, on the other hand, indicate partition between business assets and the 
personal assets of shareholders, directors. It is essential to understand the 
dimension of the chartered capital in the meaning of property, which is a 
precondition for discussing the main issue – diversification of corporation's assets 
from shareholder's personal property. This kind of difference will stipulate the 
contingency, possibility of corporation to be deemed as a separate entity by 
having a legal personality. "The corporation's legal personality is a tremendously 
useful concept."1 The article is grounded on comparative legal analysis, which 
provides regulation of the issue on the basis of Georgian, German and American 
corporate law. 

The key factor, principle of promoting a company, is an agreement between 
incorporators.2 "In contrast to the sole proprietorship and general partnerships, 
which are considered extensions of the individual owner or owners"3, corporation 
is reasoned as separate entity, artificial entity4. Bylaws, which is formed by an 
agreement of partners, envisages establishment of entity, company structure, 
amount of contributions, the ways of forming capital, etc.5 6 The process of capital 
formation is an essential segment for incorporating a company or a corporation, 
whilst in the case of partnership promoters are not obligated to contribute sharable 

                                                          
 Student at Ivane Javakhishvili Tbilisi State University.
1 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008, 
25.
2 Bevans R.N., Business Organizations and Corporate Law, 5th ed., New York, 2009, 89.
3 Schneeman A., The Law of Corporations and Other Business Organizations, 5th ed., New York, 
2009, 246.
4 Burduli I., Basics of the Corporate Law, I, Tbilisi, 2010, 235, cited as.: Hamilton, The law of 
corporations, p. 46-50.
5 Burduli I., Basics of the Corporate Law, I, Tbilisi, 2010, 398-401.
6 See: "The Law of Georgia on Entrepreneurs" 3 (5) article.
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objects. According to the second EU directive contribution as a service and a 
labour is abrogated7, in difference of Georgian and American corporate law
approach8. 

Once the capital is founded, separate entity attains the right to property, 
consequently, shareholders, partners limit their liability9, and as a result of it, 
shareholders’ personal assets become unreachable for the creditors of the 
corporation10. "Shareholders are not liable for corporation’s debts beyond the
capital they have contributed to the corporation."11 The volume of liability 
depends on the amount of contribution made by the partners. 

For conducting further research, it is vital to discuss a disputable matter - Is it 
possible to own a corporation? An independent possession of property defines an 
ability of separate entity to be the one, who has a right to use, manage and owe it 
in its own name. This and other aspects enable and offer a vision of the 
corporation as a person. The law threats corporations as a distinct, legal person, 
that has rights and obligations of natural person12 (in our case e.g. property right). 
On the contrary to this conception, there is another theory that identifies 
corporation as legal fiction not having a personality.13 However, corporation's 
personhood was appraised as a misconception and was acknowledged its artificial 
existence. Contractarian theory eliminates demonstration of the corporation as a 
person or an artificial entity, which is concluded by previous theories. "The 
problem with treating the corporation as a either a person or a real entity is that it 
ignores the basic fact that corporations act only through the individuals", it is 
viewed as an aggregate of various inputs, an optimal correlation of goods and 
services, 14 set of contracts15. Separate corporate personality recognizes distinction 
between the corporation and its shareholders, who are not eligible to be owners of 

                                                          
7 Negative conception, notion of shareable objects. Burduli I., Basics of the Corporate Law, I, 
Tbilisi, 2010, 198. Chanturia L., European Corporate directives and regulations for Georgian 
corporate law classification, Theoretical and practical issues of modern corporate law, 2009, 468.
8 Positive conception, notion of shareable objects. Before 2008 year's amendments, past regulation 
in Georgia was in step with German law approach., Burduli I., Basics of the Corporate Law, I, 
Tbilisi, 2010, 198.
9 “... shareholder enjoys limited liability - while say, general partners in a partnership do not”, 
Armour J., Hanssmann H., The Essential Elements of Corporate Law: What is a Corporate Law?, 
Economics and Business Discussion Paper Series., Paper 632, Harvard Law School, 2009, 3.
10 Shareholders are not liable for any debts either obligations of corporation., Schneeman A., The 
Law of Corporations and Other Business Organizations, 5th ed., New York, 2009, 366.
11 Hurst R. Th., Gregory A. W, Cases and Materials on Corporations, Ohio, 2003, 53. 
12 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008, 
25.
13 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008, 
25.
14 Called as a theory of “Nexus of contracts”, Bainbridge M.S., The New Corporate Governance in 
the Theory and Practice, New York, 2008, 28.
15 “the firm is a set of contracts”, Fama E.F., Agency Problems and the Theory of the Firm, Journal 
Political Economy, 88(2), N2, 1980, 291.
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the firm.16 Partnerships are meant to be an aggregate, unity, totality of partners, 
rather than a separate entity, which ascertains corporation's separation from its 
shareholders.17  Abovementioned does not imply the corporation as a thing 
capable to be owned.

To avoid unnecessary implications, it is crucial to maintain equity of partners, 
have an effective management in order to gradually increase a speed of financial 
development of the company, maximize budget revenues, to gain a constant, 
sustainable leadership on the market and experience benefit in a long term. By 
taking all these factors into consideration, it is consequential to demarcate 
business asset and shareholder's property.

In the end of result, on the basis of study, it is concluded, that the legal 
personality of business enterprise provides its feasibility to acquire a property and 
have a separate asset from partners. That's the reason why it is considered to be a 
distinct entity despite its legal fiction. This is established by ruling out all 
dogmatic preconditions, which do not grant legal entity to be owner of the 
property. It is a substantial aspect not for only internal but for external relations as 
well.

                                                          
16 Martysaari P., Organizing the firm: Theories of Commercial Law, Corporate Governance and 
Corporate Law, Berlin, 2012, 95.
17 Schneeman A., The Law of Corporations and Other Business Organizations, 5th ed., New York, 
2009, 58-59.
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korporaciis cneba 
samarTlebrivi sistemebis mixedviT

nino jibuti

Sesavali

iuridiul literaturaSi sxvadasxva kombinaciaSi xSirad 
gamoiyeneba termini `korporacia~: korporaciuli marTva, 
sakorporacio samarTali, korporaciuli gaerTianeba, kor-
poraciuli operaciebi da a.S. amrigad, es termini siaxles 
ar wamodgens. `korporaciis~ farTo gamoyenebis miuxedavad,
unda aRiniSnos, rom mis gansazRvrasTan dakavSirebuli sa-
kiTxi jer kidev aqtualuria. Tu adre korporaciis cnebis 
sakiTxi saintereso iyo misi ganmsazRvreli niSnebis dadge-
nis kuTxiT, dRes sakiTxis ganxilvam sxva doneze gadainac-
vla. pirvel yovlisa, sainteresoa, Tu rogor unda gavigoT 
TviTon termini `korporacia~, ra Sinaarsi devs masSi? aris 
es yvela samewarmeo gaerTianebis saerTo saxeli, Tu mxo-
lod calkeuli tipis gaerTianebebTan mimarTebiT unda 
iqnes gamoyenebuli? saqarTveloSi korporaciis cneba, ka-
nonmdelobasTan SedarebiT, ufro metad damkvidrda sas-
wavlo procesSi, rogorc saswavlo disciplinis aRmniSvne-
li cneba - `sakorporacio samarTali~. ramdenad mar-
Tebulia am kuTxiT korporaciis cnebis gamoyeneba? 

statiis mizania, korporaciis cnebis garkveva sxvadasxva 
samarTlebrivi sistemis mixedviT, ZiriTadi aqcenti gakeTe-
bulia germanul, inglisur da qarTul samarTlebriv siste-
mebze. amasTan, naSromi miznad isaxavs korporaciis cnebis 
ganmartebiT qarTul kanonmdeblobaSi am kuTxiT dRes arse-
buli problemis xazgasmas da wina planze wamowevas. cnebis 
gansazRvra gansakuTrebiT mniSvnelovania qarTuli kanonm-
deblobisaTvis, sadac is dRes orazrovnad gamoiyeneba.

miznidan gamomdinare statiaSi saubaria korporaciis 
cnebis istoriul da Tanamedrove gagebaze, mis rolze sxva-
dasxva samarTlebriv sistemaSi, agreTve, ganxilulia termi-
nis saswavlo disciplinis saxelwodebad gamoyenebis mizan-
Sewoniloba.

statiis bolos mocemulia pasuxi kiTxvaze - Tu ras war-
moadgens korporacia da masTan dakavSirebuli ra proble-
mebi iCens dRes Tavs sxvadasxva samarTlebriv sistemaSi.

1. korporaciis cnebis istoriuli da Tanamedrove gageba

                       
 doqtoranti (Tsu), evropis iurist studentTa asociacia Tbilisis 
vice-prezidenti.
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sityva `korporacia~ warmodgeba laTinuri sityvidan -

“corporation” da niSnavs gaerTianebas. istoriulad korpora-
ciis cneba swored gaerTianebasTan asocirdeboda. saqarT-
veloSi `korporacia~ pirvelad ivane javaxiSvilma gamoiyena 
saswavlo disciplinis aRsaniSnavad.1 `sakorporacio samar-
Tali~ `gaerTianebis samarTals~ gulisxmobda. korporaciis 
cneba gamoiyeneba aramarto iuridiul, aramed ekonomikur 
sferoSic. `zogadad ekonomikur literaturaSi miRebuli 
ganmartebiT korporacia esaa biznesis iseTi samarTlebrivi 
forma, romelic gansxvavebuli da gancalkevebulia misi 
mflobeli konkretuli pirisagan. sawarmoebi arseboben 
korporaciebis saxiT da ara korporaciuli saxiT. arakor-
poraciuli sawarmoebia individualuri da partnioruli 
sawarmoebi. arakorporaciuli sawarmoebi ixdian saSe-
mosavlo gadasaxads~2.

didi xnis ganmavlobaSi iyo kamaTi imis Sesaxeb, warmoad-
gens Tu ara yvela gaerTianeba korporacias. Sesabamisad, 
korporaciis cnebis ganmarteba aqtualuri gaxldaT am kuT-
xiT. diskusiebma msoflio samarTlis mecniereba miiyvana 
korporaciis kriteriumebis gansazRvramde. amrigad, dRes 
ZiriTadad yvela samarTlebrivi sistemis mixedviT, korpo-
racias warmoadgens mxolod iseTi gaerTianeba, romelic 
akmayofilebs korporaciisaTvis dadgenil kriteriumebs. 
Tanamedrove gagebiT, korporacia:

1. aris iuridiuli piri;
2. eweva samewarmeo saqmianobas;
3. dafuZnebulia ara erTpirovnul an amxanagobis, aramed 

korporaciul, anu wilobriv sakuTrebaze;
4. misi damfuZneblebis uflebebi da pasuxismgebloba gan-

sazRvrulia am iuridiuli piris kapitalSi Setanili wi-
liT;

5. funqcionirebis ganusazRvreli vada;
6. aqciebis/wilebis gadacema, maT Soris CuqebiTa da memk-

vidreobiT, Tavisufalia.3

sakorporacio samarTalSi moqmedebs numerus clausus4 princi-
pi5, rac imas gulisxmobs, rom SeiZleba dafuZndes mxolod 

                       
1 qoqraSvili q., samewarmeo samarTali, Tbilisi, 2005, 16.
2 jibuti m., germanul-qarTuli simpoziumi sakorporacio samarTalSi,
2003, Tbilisi, 2003, 199.
3 korporaciis maxasiaTeblebis CamonaTvals gvaZlevs prof. irakli bur-
duli. ix., burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 
2010, 116.
4 Hesse M., Enders Th., Gesellschaftsrecht, Schäffer-Poeschel Verlag, Stuttgart, 2011, 11. Tum-
ca es yovelTvis ase ar iyo. ix.,Lburduli i., samewarmeo (savaWro) samarT-
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iseTi sazogadoeba, romelic kanoniT pirdapir aris gan-

sazRvruli. sakorporacio samarTalSi gabatonebul numerus 
clausus princips safuZvlad udevs sazogadoebrivi 
usafrTxoebis dacvis idea.6 germanul literaturaSi midis 

kamaTi imis Sesaxeb, xom ar ewinaaRmdegeba numerus clausus prin-
cipi germaniis federaciuli respublikis ZiriTadi kanonis 
me-9 muxliT garantirebul dafuZnebis Tavisuflebas.7 Ziri-
Tadi kanoniT garantirebulia TiToeuli subieqtis ufleba,
Tavisuflad airCios Tu visTan erTad daarsebs sazogadoe-
bas, Tumca SezRudulia sazogadoebis formis arCevanSi. 

miiCneva, rom numerus clausus principi gamarTlebulia, radgan 
germanuli samarTlis mixedviT, SesaZlebelia kanonSi moce-
muli sazogadoebis kombinireba, riTac sazogadoebis da-
fuZnebis msurvel subieqtebs garkveuli Tavisufleba eni-
WebaT.8 saqarTvelos kanoniT gansazRvrul samewarmeo 
subieqtebs Tu korporaciis kriteriumebiT ganvixilavT, mi-
viRebT Semdeg suraTs, romelic mocemulia pirobiT 
cxrilSi.

                                                        
lis ganviTareba saqarTvelosa da germaniaSi (SedarebiTi samarTlebrivi 
kvleva), Tbilisi, 2007, 61.
5 germanuli samarTlis mixedviT, SeiZleba Semdegi sazogadoebis dafuZ-

neba: registrirebuli kavSiri (Eingetragener Verein), araregistrirebuli 

kavSiri (Nicht eingetragener Veren), samoqalaqo samarTlis amxanago-

ba/kooperativi (Gesellschaft bürgelichen Rechts), solidaruli pasuxismgeblobis 

sazogadoeba (Offene Handelsgesellschaft), komandituri sazogadoeba (Kommandit-
gesellscgaft), faruli sazogadoeba (Stille Gesellschaft), registrirebuli koope-

rativi (Eingetragene Genossenschaft), saaqcio sazogadoeba (Aktiengesellschaft), 
SezRuduli pasuxismgeblobis sazogadoeba (Gesellschaft mit beschränker Haftung. 
GmbH), partnioruli sazogadoeba (Partnerschaftsgesellschaft), evropis ekonomi-
kuri interesebis gaerTianeba (Europäische wirthscaftliche Interessenvereinigung), 
Versicherungsverein auf Gegenseitigkeit, aqcioneruli komandituri sazogadoeba 

Kommanditgesellschaft auf Aktien (KgaA), Partenrederei, Societas Europea (SE), Societas Coo-
perativa Europea (SCE), am CamonaTvals emateba: 1. Sereuli formebi. mag., 

GmbH&Co. KG 2. damatebiTi formebi magaliTad sajaro komandituri sazo-

gadoeba - Publikumskommanditgesellschaft; 3. e.w ,,mkvdari~ formebi, magaliTad:

bergrechtliche Gewerkschaft. ix., Schäfter C., Gesellschaftsrecht, C.H. Beck, München, 2010, 
2. `mewarmeTa Sesaxeb~ saqarvelos kanoniT gansazRvrulia Semdegi organi-
zaciul-samarTlebrivi formebi: individualuri sawarmo, solidaruli 
pasuxismgeblobis sazogadoeba, komandituri sazogadoeba, SezRuduli 
pasuxismgeblobis sazogadoeba, saaqcio sazogadoeba, kooperativi.
6 Kindl J.,  Gesellschaftsrecht, Baden-baden, 2011, 1. Auflage, Nomos,  2011, 31.
7 Schäfter C., Gesellschaftsrecht, C.H. Beck, München, 2010, 2.
8 mag., SezRuduli pasuxismgeblobis sazogadoeba da komandituri sazo-

gadoeba GmbH&Co. KG.
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Tu gavyvebiT numerus clausus principis mixedviT mewarmeTa 
Sesaxeb saqarTvelos kanoniT gansazRvrul sazogadoebebs,
mivalT daskvnamde, rom korporaciis niSnebs akmayofilebs 
SezRuduli pasuxismgeblobis sazogadoeba da saaqcio sazo-
gadoeba, rasac zemoT mocemuli cxrilic mowmobs.9

                       
9 literaturidan gamomdinare, igive SeiZleba iTqvas sxva samarTlebriv 

sistemebzec. (ix., Windblicher C., Gesellschaftsrecht, C.H. München, 2009, 166-169; 483-
487;HHesse M., Enders Th., Gesellschaftsrecht, Schäffer-Poeschel Verlag, Stuttgart, 2001, 5-11; 
Bitter G., Gesellschaftsrecht, Verlag Franz Vahlen München, 2011, 8-10.) germanul sa-

marTlebriv sistemaSi Hsainteresoa sakiTxi GmbH&Co. KG-sTan dakavSire-
biT, romelic germanuli samarTliT daSvebul sazogadoebaTa Sereul 
formas warmoadgens. realurad gaerTianebulia ori sazogadoeba - Sez-

Ruduli pasuxismgeblobis sazogadoeba (Gesellschaft mit beschränker Haftung. 
GmbH) da komandituri sazogadoeba (Kommanditgesellschaft). mas sxvanairad 
kapitalur sazogadoebas da komandituri sazogadoebis naerTsac uwode-

ben, rac alternatiul saxelSic Cans - Kapitalgesellschaft & Co.KG). (ix., Sudhoff: 
GmbH & Co. KG, 6. Auflage, C.H. München, 2005, 1.) logikuria, davsvaT kiTxva, xom 
ar warmoadgens sazogadoebaTa es naerTi korporacias, radgan erT-erTi 
sazogadoebaa Sps? rodesac am tipis sazogadoebaze saubroben, erTmane-

Tisgan ganasxvaveben namdvil da aranamdvil GmbH & Co. KG-s. namdvilia, 
rodesac am tipis sazogadoebaSi komplementarad gamodis SezRuduli 
pasuxismgeblobis sazogadoeba da Sesabamisad, ar hyavs komplementari 
komanditur sazogadoebaSi miRebuli gagebiT. aranamdvilia maSin, rode-
sac SezRuduli pasuxismgeblobis sazogadoeba kvlav komplementarad rCe-
ba sazogadoebaSi, Tumca mis gverdiT komplementarad gamodis sxva fizi-
kuri piri, romelic sazogadoebis kreditorebis winaSe iseve agebs pa-
suxs, rogorc komandituri sazogadoebis komplementari. ZiriTadad am 
sazogadoebis dafuZnebis mTavari idea aris is, rom sazogadoebis mona-
wile arcerTi piri ar agebs pasuxs, rogorc komplementari, klasikuri 

gagebiT. (ix., Wagner, Heidemarie /Rux, Joahim, Hans: Die GmbH & Co. KG, S. 31) lega-
luri definiciis mixedviT, germanuli samarTliT SemoTavazebuli es 
forma komanditur sazogadoebad ganixileba da regulirdeba mis msgav-

korporaciis 
niSnebi

ind.
sawar-
mo

sps ks Sps ss koop.

1. iuridiuli piri - + + + + +

2. samewarmeo saqmia-
noba

+ + + + + +

3. wilobrivi saku-
Treba

- - - + + -

4. yvela monawilis 
SezRuduli pasuxism-
gebloba

- - - + + -

5. uvado moqmedebis 
reJimi

- - - + + -

6. wilTa Tavisufa-
li gasxvisebis Se-
saZlebloba

- - - + + -
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mizanSewonilia saaqcio sazogadoebisa da SezRuduli pa-
suxismgeblobis sazogadoebis ganxilva cal-calke.

1.1. saaqcio sazogadoeba

saaqcio sazogadoeba warmoadgens erT-erT yvelaze Zvel 
savaWro sazogadoebas,10 is ar aris me-19 saukunis gamogone-
ba.11 gavrcelebuli mosazrebiT, pirveli saaqcio sazoga-
doeba did britaneTSi Camoyalibda. yovelive es ki ekonomi-
kis ganviTarebam, axali sawarmo saSualebebis Camoyalibebam 
da amasTan, sazRvao-sanaosno saqmis gaumjobesebam ganapiro-
ba.12 germaniaSi pirveli saaqcio sazogadoeba gvxvdeba 1682 
wels saxelwodebiT - `savaWro kompania gvineis sanapi-
roze13~14.

saaqcio sazogadoebaSi sawesdebo kapitali dayofilia 
aqciebad. igi kreditorTa winaSe pasuxs agebs mxolod Tavi-
si qonebiT.15 Tavisi iuridiuli bunebiT is yvelaze axlos 
dgas SezRuduli pasuxismgeblobis sazogadoebasTan. rode-
sac ss-s da Sps-s gansxvavebaze vsaubrobT, Tavdapirvelad 
unda aRiniSnos is, rom Sps ufro martivi formaa, vidre -
ss. SeiZleba gamovyoT maT Soris arsebuli Semdegi gansxva-
vebebi: ss-s kapitali gamoixateba aqciebSi16 da masze, ro-
gorc fasian qaRaldze saxelmwifoebrivi kontroli didia. 
ss-s SeuZlia hqondes sajaro xasiaTi da aqciebi gaitanos 
safondo birJaze. aqciis mflobelebis xSiri cvlis miux-
edavad, ar aris saWiro cvlilebebis Setana samewarmeo 
reestrSi da sakmarisia cvlilebis dafiqsireba saaqcio sa-
zogadoebis reestrSi registratorTan. sxvagvarad aris Sps-
s SemTxvevaSi, sadac wilis gasxvisebisas saWiroa, erTi 

                                                        
sad. kerZod, germaniis savaWro kodeqsis 161-e paragrafis pirveli nawi-
lis mixedviT, sazogadoebaTa es Sereuli forma warmoadgens komanditur 

sazogadoebas. (ix., Wagner, Heidemarie /Rux, Joahim, Hans: Die GmbH & Co. KG, 
9.Auflage, Freiburg, Berlin, 2001, 30) aqedan gamomdinare, SeiZleba vTqvaT, rom

GmbH & Co. KG ar warmoadgens korporacias. Tu ra ganasxvavebs mas Sez-
Ruduli pasuxismgeblobis sazogadoebisagan da rogor xdeba masTan da-
kavSirebuli calkeuli sakiTxebis mowesrigeba calke ganxilvisa da kvle-
vis sagans warmoadgens. Sesabamisad, ar Sedis am naSromis ganxilvis sfe-
roSi.
10 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 2002, 
15.
11 Pohlmann J., Das Aktienrecht des 19. Jahrhunderts, Baden-Baden, 2007, 17.
12 burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 
2010, 25.
13 “Handels-Company auf den Küsten von Guinea”.
14 Raguss G., Der Vorstand einer Aktiengesellschaft, Verlag Berlin Heidelberg 2005, 4.
15 Sengelia e., saaqcio sazogadoebis samarTlebrivi mdgomareoba, Tbili-
si, 1999, 17-18.
16 Ehrenberg C., Aktiengesetz (AktG), I Auflage, Nordersdetd, 2008, 7.
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mxriv, sanotaro formis dacva da meore mxriv, axali part-
nioris registracia samewarmeo reestrSi17; bolos, Sps-s 
organoTa sistema ss-ze martivia.18 sistemis sirTuleSi ss-s 
struqturis mravalsafexurianoba igulisxmeba. `kerZod, es 
aris aqcionerTa saerTo kreba, sameTvalyureo sabWo da 
direqtorati. Tu maT yovelwliurad arCevad sarevizio 
aparatsac davumatebT, sakmaod STambeWdav sqemas miviRebT~19.

saqarTveloSi saaqcio sazogadoebasTan dakavSirebuli sa-
kiTxebi `mewarmeTa Sesaxeb~ saqarTvelos kanoniT wesrigdeba. 
germaniis federaciul respublikaSi moqmedebs specialuri 
kanoni `saaqcio sazogadoebebis Sesaxeb~20. 

1.2. SezRuduli pasuxismgeblobis sazogadoeba

SezRuduli pasuxismgeblobis sazogadoeba xangrZlivi 
istoriiT ar gamoirCeva. misi warmoSoba dakavSirebulia,
erTi mxriv, pasuxismgeblobis sakiTxTan, meore mxriv ki, is 
Seiqmna im mizniT, rom saaqcio sazogadoebis daarsebisaTvis 
saWiro rTuli procedura Secvliliyo ufro liberalu-
riT. mTeli istoriis ganmavlobaSi pasuxismgeblobis sakiT-
xi ganmsazRvreli faqtori gaxldaT sazogadoebaSi monawi-
leobis msurveli pirisaTvis. mravali sazogadoebis arse-
bobis miuxedavad, swored kreditorebis winaSe arsebuli 
pasuxismgebloba warmoadgenda sazogadoebaSi monawileobis 
damabrkolebel garemoebas. Sedegad, savaWro samarTalSi 
damkvidrda SezRuduli pasuxismgeblobis sazogadoeba. is-
toriulad is pirvelad germaniaSi Camoyalibda da Semdeg 
gavrcelda samarTlis sxva sistemebSi. inglisur samarTalSi 
SezRuduli pasuxismgeblobis sazogadoebas pirdapiri ana-

logi ar moeZebneba, amitom adareben e.w kerZo kompaniebs -

Private Company, Corporation. amerikul samarTalSi mas ewodeba -

Limited Liability Company (LLC).21

saqarTveloSi SezRuduli pasuxismgeblobis samarTle-
brivi safuZvlebi mocemulia `mewarmeTa Sesaxeb~ saqarTve-
los kanonSi, germaniis federaciul respublikaSi ki moq-
medes specialuri kanoni SezRuduli pasuxismgeblobis sa-
zogadoebis Sesaxeb. ZiriTadad swored is awesrigebs Sps-

                       
17 Balser H., Meyer W., Piorreck F. K., Die GmbH, Rudolf Gaufe Verlag Freiburg im Breisgau, 
2008, 11.
18 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 
2002, 266.
19 Sengelia e., saaqcio sazogadoebis organizaciisa da funqcionirebis 
samarTlebrivi safuZvlebi, Tbilisi 2002, 27.
20 Ehrenberg C., Aktiengesetz (AktG), I Auflage, Nordersdetd, 2008, 7.
21 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 
2002, 17.
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sTan dakavSirebul sakiTxebs, Tumca am kanonis Sevseba xdeba 
sxvadasxva kanoniT.22

2. korporaciis cnebis gansazRvra saerTo samarTlis mix-
edviT

didi britaneTis samarTlebrivi sistema ar icnobs ter-
mins - `korporacia~. inglisur samarTlebriv sistemaSi ga-
moiyeneba sityva - `korporaciuli marTva~, Tumca unda aRi-
niSnos, rom `korporaciuli marTva~ amerikis SeerTebuli 
Statebis mecnierebaSi da TeoriaSi Camoyalibebuli cnebaa.23

mecxramete saukunis dasawyisamde cota iyo kompania, romel-
ic korporaciis zemoTganxilul kriteriumebs akmayofileb-
da. inglisSi saaqcio sazogadoeba Tavisuflad gasxvisebadi 
aqciebiT ar arsebobda 1844 wlamde da SezRuduli pasux-
ismgebloba mxolod 1855 wels daemata.24 aSS-Si korpora-
ciis yvela kanonmdebloba 1800 wlis Semdeg TariRdeba.25

inglisuri samarTali `korporaciis~ nacvlad iyenebs 
termins - `kompania~ da Sesabamisad, `kompaniis samarTals~. 
kompaniis samarTlis sferoSi inglisis mTavari kanonis,
Companies Act 2006 mixedviT dafuZnebuli yvela kompania
aris damoukidebeli iuridiuli piri, romelsac SeuZlia 
flobdes qonebas, dados xelSekrulebebi, aRZras saqme sasa-
marTloSi an gamovides mopasuxed. Tumca kompania SeiZleba 
dafuZndes SezRuduli an SeuzRudavi pasuxismgeblobiT.26

inglisuri samarTali iyenebs termins - `wevrebi~ da ara 
`aqcionerebi~. amasTan, kompania romelic SezRudulia aqcie-

biT (Companies Limited by Shares) SeiZleba iyos sajaro an ker-

Zo.27 kerZo kompanias unda hqondes sityva Limited an Ltd sax-

                       
22 Balser H., Meyer W., Piorreck F. K., Die GmbH, Rudolf Gaufe Verlag Freiburg im Breisgau, 
2008, 11.
23 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 
2002, 127.
24 Hansman., Kraarman, The end of History of Corporate Law, Harvard Law School, Law and Eco-
nomics Working Paper No. 235, pg. 1-2.
25 iqve.
26 Companies Act 2006, Section 3: “3 Limited and unlimited companies (1) A company is a “li-
mited company” if the liability of its members is limited by its constitution.It may be limited by 
shares or limited by guarantee. (2) If their liability is limited to the amount, if any, unpaid on the 
shares held by them, the company is “limited by shares”. (3) If their liability is limited to such 
amount as the members undertake to contribute to the assets of the company in the event of its being 
wound up, thecompany is “limited by guarantee”.(4) If there is no limit on the liability of its mem-
bers, the company is an “unlimited company”. ix., 
http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga_20060046_en.pdf.
27 Companies Act 2006, Section 4: Private and public companies (1) A “private company” is any 
company that is not a public company. (2) A “public company” is a company limited by shares or 
limited by guarantee and having a share capital—(a) whose certificate of incorporation states that it 



47n. jibuti, korporaciis cneba

elis Semdeg. marto sajaro kompanias SeuZlia birJaze gai-
tanos aqciebi.28

kompaniis inglisuri koncefcia dasabams iRebs amxanago-

bidan da trastidan.29 kompaniasa da amxanagobas (Partnerships) 
Soris ZiriTadi gansxvaveba aris damoukidebel iuridiul 
pirsa da SezRudul pasuxismgeblobaSi, magram es gansxvaveba 
aRmoifxvra pasuxismgeblobis mqone amxanagobis 2000 wlis 
aqtiT SezRuduli pasuxismgeblobis mqone amxanagobis for-
mis SemoRebiT.30

aqve unda aRiniSnos amerikis SeerTebul Statebsa da di-
di britaneTs Soris arsebuli gansxvaveba. miuxedavad imisa,
rom amerikis SeerTebuli Statebi da inglisi orive saba-
zro ekonomikaze orientirebuli sistemaa, msgavsi biznesi 
da finansebi aqvT, orive saerTo samarTlis warmomadgene-
lia, am or iurisdiqcias aqvs erTmaneTisgan gansxvavebuli 
midgoma, rodesac saqme exeba korporacias, rasac gansxvave-
buli istoriuli da politikuri evoluciiT xsnian. 

upirveles yovlisa, unda aRiniSnos, rom didi britane-
Tisgan gansxvavebiT, amerikis SeerTebul StatebSi gamoiyene-
ben termins - `korporacia~. aSS-Si sakorporacio samarTa-
li ar aris dadgenili federaluri xelisuflebis mier da 
wesrigdeba individualurad 50 Statis samarTlis mixedviT. 
dReisaTvis Statebs Soris inkorporaciisa da reinkorpo-
raciisaTvis SejibrSi delaveris Stati imarjvebs.31 aRniS-
nulidan gamomdinare, delaveris Statis samarTali mTavari 
wyaroa SedarebiTsamarTlebrivi kvlevebisaTvis da statiac
Sedarebis kuTxiT delaveris sakorporacio samarTls ixi-
lavs.

korporaciis amerikuli koncefcia ganviTarda kompaniis 
sajaro koncefciidan, saxelmwifos mier miniWebuli statu-

                                                        
is a public company, and (b) in relation to which the requirements of this Act, or the former Compa-
nies Acts, as to registration or re-registration as a public company have been complied with on or 
after the relevant date…”
ix., http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga_20060046_en.pdf.
28  Kershaw D., Company Law in Context, 2009, Oxford University Press, 11-12. 
29 Partnership and trust law. Kraakman/ Armour/ Davies/ Enriques/ Hansmann/ Hertig/ Hopt/ Kan-
da/ Rock: The Anatomy of Corporate Law. A Comparative and Functional Approach, second edi-
tion, 2009, Oxford University Press, 20.
30 Limited Liability Partnership (LLP), The limited Liability Pratnerships Act 2000. ix.,
http://www.lawontheweb.co.uk/~/media/LOTW/Files/Legislation/LimitedLiabilityPartnershipsAct2
000.ashx.
31 aqedan modis Semdgom e.w. charter competition - rodesac Statebi ejibrebian 
erTmaneTs inkorporaciisa da reinkorporaciisaTvis. lideri dReisaTvis 
delaveris Statia. aSS umsxviles kompaniaTa 50% delaverSi aris inkor-
porirebuli, maSin rodesac 300 milionian qveyanaSi am Statis mosaxelo-
ba mxolod 900,000 Seadgens. ix., Kershaw D., Company Law in Context, 2009, Oxford 
University Press, 202-203.
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siT. delaveris sakorporacio samarTali direqtorebze 
orientirebulia, roca didi britaneTisa - aqcionerebze. 
mniSvnelovani gansxvaveba arsebobs korporaciul marTvaSi,
kerZod, kompaniaSi uflebamosilebebis gadanawilebaSi. 
bordis uflebamosilebebi inglisSi delegirebulia aqcio-
nerebisgan, Tu aqcionerebi wesdebiT ar miscemen uflebamo-
silebas, maT igi ar eqnebaT, kompaniis samarTali ar Seicavs 
normas bordis uflebamosilebebis Sesaxeb. aSS-i ki bordis 
uflebamosilebebi momdinareobs kanonmdeblobidan da Zi-
riTadad aqcionerebs aSS-i ufro cota uflebebi aqvT vi-
dre inglisSi. inglisis samarTali Zalian did mniSvnelo-
bas aniWebs aqcionerTa saxelSekrulebo Tavisuflebas da 
dispoziciuri normebi moqmedebs, maSin rodesac aSS-Si ma-
Ti uflebebi ufro limitirebulia. sxva sityvebiT rom 
vTqvaT, did britaneTSi direqtors uflebamosileba de-
legirebuli aqvs aqcionerebisgan, amerikis SeerTebul Sta-
tebSi ki direqtoris uflebamosileba kanonmdeblobiT aris 
gawerili.32

3. korporaciis cnebis gansazRvra kontinenturi samar-
Tlis mixedviT

germanul samarTlebriv sistemaSi cneba `korporacia~ ar 
gvxvdeba. rasac did britaneTSi `kompanias~, amerikis Seer-
Tebul StatebSi ki `korporacias~ uwodeben, germanul sa-
marTlebriv sistemaSi `sazogadoeba~ ewodeba. Sesabamisad,
arsebobs `sazogadoebis samarTali~33, romelic kerZo sa-
marTlis sferos miekuTvneba, amitom `sazogadoebis~ qveS 
gaigeba ara yvela saxis gaerTianeba, aramed mxolod kerZo-
samarTlebrivi gaerTianebebi, romlebic konkretuli miz-
niT, garigebis safuZvelze iqmnebian.34

qarTuli kanonmdebloba yvelaze axlos germanul samar-
TalTan dgas. metic, SeiZleba iTqvas, rom qarTuli kanonm-
debloba ZiriTadad germanuli samarTlis recefciis Sedegs 

                       
32 direqtorTa uflebamosilebebi ganmtkicebulia Deleware General Corporation 
Law-s 141-e muxlSi: Section 141 (a) DGCL : ,,The business and affairs of every corporation 
organized under this chapter shall be managed by or under the direction of directors, except as may 
be otherwise provided in this chapter or in its certificate of incorporation. If any such provision is 
made in the certificate of incorporation, the powers and duties conferred or imposed upon the board 
of directors by this chapter shall be exercised or performed to such extent and by such person or 
persons as shall be provided in the certificate of incorporation…”
33 Eisenbardt U., Wackerbarth U., Gesellschaftsrecht I Recht der Personen-gesellschaften, 15. 
Auflage, C.F. Müler 2011, 1.
34 Hohloch G., Gesellschaftsrecht, Verlag für die Rechts- und Praxis, 2002, 1. 
,,sazogadoebis samarTalTan dakavSirebiT vrclad ixileT Tavi V -
,,korporaciis cneba, rogorc saswavlo disciplinis dasaxeleba~.
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warmoadgens. gansakuTrebiT ki - samoqalaqo samarTli. amis 
miuxedavad, qarTuli kanonmdeblobisa da samarTlebrivi
terminologiisTvis ucxo ar aris korporaciis cneba, piri-
qiT, is aqtiurad gamoiyeneba. 

korporaciis cnebasTan dakavSirebiT yuradsaRebia `me-
warmeTa Sesaxeb~ saqarTvelos kanonis meore muxlSi 2008 
wlis cvlileba. `mewarmeTa Sesaxeb~ saqarTvelos kanonis 
moqmedi redaqciis me-2 muxlis pirveli punqti mocemulia 
Semdegi saxiT: ,,1. mewarmeTa subieqtebi arian: individua-
luri mewarme, solidaruli pasuxismgeblobis sazogadoeba 
(sps), komandituri sazogadoeba (ks), SezRuduli pasuxism-
geblobis sazogadoeba (Sps), saaqcio sazogadoeba (ss, kor-
poracia) da kooperativi~. citirebul muxlSi mniSvnelova-
nia is faqti, rom saaqcio sazogadoebis sinonimadaa moce-
muli termini `korporacia~.

`mewarmeTa Sesaxeb~ saqarTvelos kanonSi `korporacia~,
aRniSnulis garda, mxolod erTxelaa naxsenebi me-6 muxlSi 
safirmo saxelwodebebTan dakavSirebiT. aRniSnuli muxlis 
me-4 punqtis mixedviT: `partniorTa saxelis gamoyenebis Se-
saZleblobis garda, SezRuduli pasuxismgeblobis sazoga-
doebas, saaqcio sazogadoebas, kooperativs SeuZliaT sa-
firmo saxelwodeba SearCion maTi saqmianobis sagnis mixed-
viT, an SeiZleba es saxelwodeba iyos fantaziis nayofi, ma-
gram igi unda Seicavdes: saaqcio sazogadoebis SemTxvevaSi
- damatebas `saaqcio sazogadoeba~ an `ss~, an `korporacia~; 
SezRuduli pasuxismgeblobis sazogadoebis SemTxvevaSi -
damatebas `SezRuduli pasuxismgeblobis sazogadoeba~ an 
`Sps~; kooperativis SemTxvevaSi - damatebas `re-
gistrirebuli kooperativi~ an `rk~. im sawarmos mimarT, 
romlis saxelwodebac Seicavs sityvas `sazogadoeba~, `sazo-
gadoebis~ nacvlad SeiZleba gamoyenebul iqnes (Sesabamisi 
samarTlebrivi formis mixedviT) sityva `kompania~. `Sps~-s 
nacvlad SeiZleba mxolod sityva `kompaniis~ gamoyeneba~.

`kompaniis~ SemoTavazebuli saxiT gamoyeneba arakoreqtu-
lad mimaCnia. davuSvaT, marsze oqros mwarmoeblebma Seqmnes 
saaqcio sazogadoeba. maT SeuZliaT moqmedi kanonmdeblobiT 
airCion saxelad an `marsze oqros mwarmoebelTa ss~, 
`marsze oqros mwarmoebelTa saaqcio sazogadoeba~, `marsze 
oqros mwarmoebelTa korporacia~ an marsze `oqros mwar-
moebelTa saaqcio sazogadoeba~. metic, aRniSnuli kanonis 
me-2 muxlis me-3 punqtis mixedviT: `solidaruli pasuxim-
geblobis sazogadoeba, saaqcio sazogadoeba da kooperativi 
arian iuridiuli piris statusis mqone sawarmoebi (kompa-
niebi)...~ anu `sawarmo~ da `kompania~ sinonimebia, maSin saaq-
cio sazogadoebisaTvis kidev erTi saxelwodebis miniWebaa 
SesaZlebeli: `marsze oqros mwarmoebelTa saaqcio sawarmo~. 
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msjelobidan gamomdinareobs, rom `mewarmeTa Sesaxeb~ sa-
qarTvelos kanonis mixedviT, SeiZleba gamoyenebul iqnas 
sxva variantTan erTad dasaxeleba: solidaruli pasuxism-
geblobis kompania, solidaruli pasuxismgeblobis sawarmo, 
komandituri kompania an komandituri sawarmo, SezRuduli 
pasuxismgeblobis kompania an SezRuduli pasuxismgeblobis 
sawarmo. amrigad, `mewarmeTa Sesaxeb~ saqarTvelos kanonis 
mixedviT, yvela mewarme subieqti imavdroulad aris sawar-
moc, kompaniac, sazogadoebac da korporaciac. am bundova-
nebas kidev ufro aRrmavebs amave kanonSi dasaxelebuli aq-
tiorebi - `sabrokero kompania~ da `auditoruli kompania~
(muxli 532, punqti 2). `fasiani qaRaldebis bazris Sesaxeb~
saqarTvelos kanoni terminTa ganmartebaSi (muxli 2) iZleva 
axsnas, rom sabrokero kompania warmoadgens iuridiul 
pirs, romelsac miniWebuli aqvs sabrokero saqmianobis li-
cenzia. Tumca es ganmarteba ver avsebs im xarvezs, rom `me-
warmeTa Sesaxeb~ saqarTvelos kanonSi araa mocemuli termi-
nebis - `korporaciisa~ da `kompaniis~ ganmartebebi, rogorc 
amas moiTxovs normatiuli aqtebis kanonmdebloba.

sainteresoa, ganmartebulia Tu ara `korporacia~ qarTul 
kanonmdeblobaSi. SerCeviTi kvlevis safuZvelze SeiZleba 
iTqvas, rom qarTul kanonmdeblobaSi saerTod araa ganmar-
tebuli misi mniSvneloba, metic, sakanonmdeblo brunvaSi 
TiTqmis arc gamoiyeneba. 

saqarTvelos sagadasaxado kodeqsi asaxelebs `korpora-
tiul procesebs~35. sagadasaxado kodeqsSi mocemulia sawar-
mos ganmarteba: 21-e muxlis pirveli punqtis mixedviT, `sa-
warmod iTvleba Semdegi warmonaqmnebi, romlebic axorcie-
leben ekonomikur saqmianobas an Seqmnili arian ekonomikuri 
saqmianobis gansaxorcieleblad: a) saqarTvelos kanonmdeb-
lobis Sesabamisad Seqmnili iuridiuli pirebi; b) ucxo 
qveynis kanonmdeblobis Sesabamisad Seqmnili korporaciebi, 
kompaniebi da sxva...~36

`korporaciis~ cnebis Sesaxeb araferia naTqvami mewarmeo-
bisaTvis iseT mniSvnelovan saqarTvelos kanonebSi, rogo-
ricaa saqarTvelos samoqalaqo kodeqsi, saqarTvelos sis-
xlis samarTlis kodeqsi, saqarTvelos sisxlis samarTlis 
saproceso kodeqsi, saqarTvelos sabiujeto kodeqsi, `sax-
elmwifo valis Sesaxeb~, `komerciuli bankebis Sesaxeb~, 

                       
35 saqarTvelos sagadasaxado kodeqsis me-15 muxlis me-2 punqtis `z~ qve-
punqti: `finansuri instrumentebi, finansuri operacia, finansuri momsax-
ureba~.
36 saqarTvelos sagadasaxado kodeqsis 22-e muxli gansazRvravs saqarTve-
los sawarmosa da ucxour sawarmos: `1. saqarTvelos sawarmod iTvleba 
sawarmo, romlis saqmianobis an/da marTvis adgili saqarTveloSia. 2. uc-
xour sawarmod iTvleba sawarmo, romelic am muxlis mixedviT ar aris 
saqarTvelos sawarmo~.
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`dazRvevis Sesaxeb~; `fasiani qaRaldebis Sesaxeb~ saqarTve-
los kanonSi ki mxolod naxsenebia `korporatiuli qmedebe-
bi~ (muxli 40, punqti 3). saqarTvelos samoqalaqo kodeqsSi 
erT SemTxvevaSia naxsenebi `korporacia~, rodesac saubaria 
`korporaciul mowyobaze~.37

amrigad, samewarmeo subietebTan dakavSirebiT qarTul ka-
nonmdeblobaSi cnebis aRrevasTan gvaqvs saqme. es, upirveles 
yovlisa, gamowveulia qarTuli kanonmdeblobis sxvadasxva 
sakanonmdeblo sistemidan sazrdoobiT. `mewarmeTa Sesaxeb~
saqarTvelos kanoni germanuli samarTlebrivi sistemis sa-
fuZvelzea Seqmnili. SemdgomSi masSi ganxorcielebuli 
cvlilebebi anglo-amerikuli samarTlebrivi sistemisa da 
qveynis mmarTveli politikuri Zalebis pragmatuli mosa-
zrebebiTaa nasazrdoebi. 

aucilebelia saqarTvelos kanonmdeblobaSi cnebaTa har-
monizeba. Cvens SemTxvevaSi mizanSewonilia mocemuli iyos 
korporaciis ganmarteba. imis gaTvaliswinebiT, rom `mewar-
meTa Sesaxeb~ saqarTvelos kanonis me-2 muxlis pirveli 
punqtis Sesabamisad, saaqcio sazogadoeba aris amave dros 
korporacia, maSin misi ganmarteba emTxveva saaqcio sazoga-
doebis ganmartebas, romelic mocemulia `mewarmeTa Sesaxeb~
saqarTvelos kanonis 51-e muxlis pirvel punqtSi. am punqtis 
Sesabamisad, `saaqcio sazogadoeba aris sazogadoeba, rom-
lis kapitali dayofilia wesdebiT gansazRvruli klasisa 
da raodenobis aqciebad. aqcia aris aramaterializebuli 
saxelobiTi fasiani qaRaldi, romelic adasturebs saaqcio 
sazogadoebis valdebulebebs partnioris (aqcioneris) mi-
marT da aqcioneris uflebebs saaqcio sazogadoebaSi. saaq-
cio sazogadoebis wesdebiT SeiZleba ganisazRvros is Ri-
rebuleba, romelze naklebi RirebulebiTac dauSvebelia am 
klasis aqciebis pirveladi ganTavseba (aqciebis nominaluri 
Rirebuleba). saaqcio sazogadoebis pasuxismgebloba misi 
kreditorebis winaSe Semoifargleba mTeli misi qonebiT. 
saaqcio sazogadoebis aqcioneri pasuxs ar agebs saaqcio 
sazogadoebis valdebulebebisaTvis. saaqcio sazogadoebis 
dafuZnebisas kapitali SeiZleba ganisazRvros nebismieri 
odenobiT~.

Sesabamisad, saaqcio sazogadoebis maxasiaTeblebia:
1. aris sazogadoeba;
2. gaaCnia nebismieri raodenobis sawesdebo kapitali;
3. kapitali dayofilia aqciebad;

                       
37 saqarTvelos samoqalaqo kodeqsis 24-e muxlis me-2 punqti ambobs: 
,,iuridiuli piri SeiZleba iyos korporaciulad organizebuli, wevro-
baze dafuZnebuli, wevrTa mdgomareobaze damokidebuli an misgan damou-
kidebeli da misdevdes an ar misdevdes mewarmeobas~.



52 sarCevi #1-2(3-4), 2012

4. aqcia Tavisufal mimoqcevaSia sazogadoebisagan damou-
kideblad;

5. aqcia aris aramaterializebuli da saxelobiTi;
6. aqcia gamoxatavs aqcioneris uflebebs sazogadoebaSi;
7. aqcia gamoxatavs sazogadoebis valdebulebebs aqcione-

ris winaSe;
8. aqcioneri pasuxs ar agebs saaqcio sazogadoebis val-

debulebebze da piriqiT;
9. saaqcio sazogadoebis pasuxismgebloba gansazRvrulia 

sakuTari qonebiT;
amrigad, qarTuli kanonmdeblobis mixedviT, yvela saaq-

cio sazogadoeba korporaciaa, magram yvela korporacia
saaqcio sazogadoebaa? qarTuli kanonmdebloba amaze pasuxs 
ar iZleva.38

magaliTad, korporacia aris Tu ara SezRuduli pasux-
ismgeblobis sazogadoeba (Sps)? Sps `mewarmeTa Sesaxeb~ sa-
qarTvelos kanonis 44-e39 da 45-e40 muxlebiTaa gansazRvruli. 
SeiZleba gamovyoT SezRuduli pasuxismgeblobis sazoga-
doebis niSnebi. 

amrigad, SezRuduli pasuxismgeblobis sazogadoebis max-
asiaTeblebia:

1. aris sazogadoeba;
2. gaaCnia nebismieri odenobis sawesdebo kapitali;
3. kapitali dayofilia wilebad;
4. wili aris mimoqcevadi ufleba;
5. wili aris aramaterializebuli da saxelobiTi;
6. wili gamoxatavs partnioris uflebebs sazogadoebaSi;
7. wili gamoxatavs sazogadoebis valdebulebebs partni-

oris winaSe;
8. partniori pasuxs ar agebs sazogadoebis valdebule-

bebze da piriqiT;
9. SezRuduli pasuxismgeblobis sazogadoebis pasuxism-

gebloba gansazRvrulia sakuTari qonebiT.

                       
38 qarTul samarTlebriv literaturaSi aris mosazreba, rom korporacia 
ufro metia, vidre saaqcio sazogadoeba, rom saaqcio samarTals damou-
kidebeli adgili ukavia sakorporacio samarTlis wiaRSi. ix., burduli 
i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 5.
39 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 44-e muxli: `1. SezRuduli 
pasuxismgeblobis sazogadoeba aris sazogadoeba, romlis pasuximgebloba 
misi kreditorebis winaSe Semoifargleba mTeli misi qonebiT. aseTi sa-
zogadoebis dafuZneba SeuZlia erT pirsac. 2. sawarmos partniorTa Se-
Tanxmeba pasuxismgeblobis Semcirebaze baTilia mesame pirebisaTvis. 3. 
SezRuduli pasuxismgeblobis sazogadoebis kapitali dayofilia wile-
bad. wili aris mimoqcevadi ufleba~.
40 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 45-e muxli: `SezRuduli pasu-
xismgeblobis sazogadoebis kapitali SeiZleba iyos gansazRvruli nebis-
mieri odenobiT~.
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saaqcio sazogadoebasa da SezRuduli pasuxismgeblobis 
sazogadoebas Soris ZiriTadad wilsa da aqcias Soris da 
aqedan warmoSobil urTierTobebSia gansxvaveba. kerZod, 
esaa maTi gasxvisebis sxvadasxva procedura (aqciis gasxvise-
bis dros araa saWiro partniorebis informireba da Tanx-
moba); saqarTveloSi gansxvavebulia aqciebisa da wilebis 
reestris warmoeba da sxv. 

SeiZleba vTqvaT, rom, viwro gagebiT, saaqcio sazogadoe-
baa mxolod korporacia, Tumca, farTo gagebiT, korpora-
cias SeiZleba mivakuTvnoT SezRuduli pasuxismgeblobis 
sazogadoebac. 

4. korporaciis cneba, rogorc saswavlo disciplinis da-
saxeleba

korporaciuli samarTali awesrigebs sazogadoebis orga-
nizaciasTan dakavSirebul sakiTxebs da adgens, Tu rogor 
unda mowesrigdes urTierTobebi sazogadoebis SigniT ise, 
rom sazogadoebam maqsimaluri sargebeli naxos.41 rogorc 
ukve aRiniSna, cneba `korporacia~ saqarTveloSi pirvelad 
ivane javaxiSvilma gamoiyena saswavlo disciplinis aRmniSv-
nel terminad. `sakorporacio samarTali~ dRes iswavleba 
universitetebSi. unda davsvaT kiTxva, Tu ramdenad mizanSe-
wonilia, rom saswavlo disciplinas erqvas `sakorporacio 
samarTali~, imis gaTvalsiwinebiT, rodesac korporaciis 
Tanamedrove gageba aRar aris `gaerTianeba~.

sanam uSualod pasuxze gadavidodeT, Tavdapirvelad, mi-
zanSewonilia, gadavxedoT `mewarmeTa Sesaxeb~ saqarTvelos 
kanonis warmoSobas. yovelive es sainteresoa terminologi-
uri kuTxiT.

istoriulad, 1993 wels daibada idea `komerciuli (same-
warmeo) iuridiuli pirebis Sesaxeb~ saqarTvelos kanonis 
Seqmnis Sesaxeb. kanons mravali diskusiis Semdeg ewoda 
,,mewarmeTa Sesaxeb~ saqarTvelos kanoni, rac imiT sabuTde-
boda, rom is `awesrigebs mewarmeTa mowyobis organiza-
ciul-samarTlebriv formebs da gansazRvravs maT struqtu-
ras~42. unda aRiniSnos, rom `mewarmeTa Sesaxeb kanonze~ ger-
manel kolegebTan erTad TanamSromlobis miuxedavad, miRe-
buli kanoni mTlianad qarTul kanons warmoadgens da ar 
aris germanuli samarTlis pirdapiri recefciis Sedegi. 
Tumca, ra Tqma unda, mis Seqmnas safuZvlad udevs germanu-

                       
41 Wanturia l., kniperi r., zemleri i., sakorporacio samarTlis ganviTa-
rebis problemebi saqarTveloSi, germanul-qarTuli simpoziumi, Tbilisi, 
2000 wlis 7-8 marti, Tbilisi 2000, 22.
42 Wanturia l., kanoni mewarmeTa Sesaxeb da sakorporacio samarTlis war-
moSoba saqarTveloSi, s. jorbenaZis 70 wlis saiubileo krebuli, 33.
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li savaWro samarTlisa da sazogadoebaTa samarTlis nor-
mebi43.

`mewarmeTa Sesaxeb~ saqarTvelos kanons ar aqvs analogi 
arcerT samarTlebriv sistemaSi.44 amis Tqmis safuZvels iZ-
leva is garemoeba, rom TviTon germaniis federaciul res-
publikaSi moqmedebs savaWro kodeqsi, rac saqarTveloSi ar 
gvaqvs.45 germaniis federaciul respublikaSi, savaWro ko-
deqsis gverdiT, moqmedebs sxva calkeuli kanonebic, rom-
lebic, Tavis mxriv, samewarmeo sferoSi arsebul urTier-
Tobebs awesrigeben.46 xazi unda gavusvaT imas, rom `mewarme-
Ta Sesaxeb~ kanoni ar iZleva korporaciis cnebis ganmarte-
bas. TviTon kanonis saxelwodeba gveubneba, rom is awesri-
gebs ara korporaciebs, aramed exeba sawarmoebs. logikuria,
davsvaT kiTxva - ra aris sawarmo? sawarmo warmoadgens 
nivTebis, pirTa da uflebebis organizaciul-ekonomikur 
erTianobas, romelic TavisTavSi moicavs rogorc ma-
terialur faseulobebs, ise uflebebsa da valdebulebebs. 
sawarmo unda ganvixiloT, rogorc samarTlis damoukide-
beli obieqti. rodesac saubroben sakorporacio samarTal-

Si gabatonebul numerus clausus principze, igulisxmeba sawar-
moTa da ara korporaciebis formebis sakanonmdeblo Se-
zRudva.47 sawarmoebs warmoadgenen korporaciebi. sxva sity-
vebiT rom vTqvaT, `mewarmeTa Sesaxeb~ kanoni moicavs, Tana-
medrove gagebiT korporaciebis garda, sxva sawarmoebsac. 
mewarmeoba ufro farTo cnebaa vidre korporaciebis funq-
cionireba. yvela korporacia mewarmeobis sferos warmod-
gens, magram yvela mewarmeoba araa korporacia. Sesabamisad,

numerus clausus princis ganmarteba, rogorc mxolod korpora-
ciebis formebis arCevis sakanonmdeblo SezRudva, aramar-
Tebuli iqneba.

rogorc zemoT aRiniSna, germaniaSi moqmedebs `sazoga-
doebis samarTali~. `sazogadoebis samarTali~ awesrigebs
sazogadoebis formebs, maTi dafuZnebis, likvidaciis, Si-
daorganizaciuli mowyobisa da sazogadoebasa da gareSe 
mesame pirebs Soris urTierTobis sakiTxebs, gansakuTrebiT,
sazogadoebis pasuxismgeblobas.48

                       
43 zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, Tbilisi, 
2005, 185.
44 iqve, 182.
45 burduli i., samewarmeo (savaWro) samarTlis ganviTareba saqarTvelosa 
da germaniaSi (SedarebiTi samarTlebrivi kvleva), Tbilisi, 2007, 49.
46 iqve, 32.
47 Wanturia l., kanoni mewarmeTa Sesaxeb da sakorporacio samarTlis war-
moSoba saqarTveloSi, s. jorbenaZis 70 wlis saiubileo krebuli, 37-38.
48 Eisenbardt U., Wackerbarth U., Gesellschaftsrecht I Recht der Personen-gesellschaften, 15. 
Auflage, C.F. Müler, 2011, 2.
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dRes evropis sakorporacio samarTlis ganviTareba mim-
dinareobs samarTlebrivi sistemebis harmonizaciis para-
lelurad.49 amasTan, unda aRiniSnos is faqti, rom sakorpo-
racio samarTlis sferoSi harmonizaciis obieqtad aRebu-
lia SezRuduli pasuxismgeblobis mqone sazogadoebebi.50

qarTul samarTlebriv literaturaSi ZiriTadad vxvde-
biT ara sakorporacio samarTals, aramed samewarmeo samar-
Tals.51 saqarTveloSi samewarmeo samarTali fexs ikidebs 
1991 wlidan. is ucxo iyo sabWoTa socialisturi saqarT-
velosTvis.52

`samewarmeo samarTali~ ufro farTo cnebaa da Tavis 
TavSi moicavs sakorporacio samarTalsac. Sesabamisad, sa-
korporacio samarTali ufro viwro mniSvnelobis matare-
belia, vidre samewarmeo samarTali. korporaciis cnebis ga-
moyeneba saswavlo disciplinis dasaxelebaSi mizanSewonilia 
garkveuli daTqmebiT. dRevandel sinamdvileSi korporaciis 
cneba aRar warmoadgens gaerTanebis identur cnebas. Tu 
vambobT, rom korporaciis niSnebs akmayofilebs mxolod 
saaqcio sazogadoeba da SezRuduli pasuxismgeblobis sazo-
gadoeba, maSin sakorporacio samarTali gamodis samarTali, 
romelic awesrigebs mxolod am or organizaciul-
samarTlebriv formasTan dakavSirebul sakiTxebs. Tu sas-
wavlo disciplinis mizania mewarmeobis am ori formis 
swavleba, maSin mas SeiZleba ewodos `sakorporacio samar-
Tali~. Tu saqarTvelos sinamdvileSi korporacias saaqcio 
sazogadoebis identur cnebad ganvixilavT, mas SeiZleba 
`saaqcio sazogadoebis samarTalic~ ewodos.53

daskvna

qarTuli kanonmdeblobis mixedviT, yvela saaqcio sazoga-
doeba korporaciaa, magram yvela korporacia saaqcio sazo-
gadoebaa Tu ara, - qarTuli kanonmdebloba amaze pasuxs ar 

iZleva. numerus clausus principis mixedviT, `mewarmeTa Sesaxeb~

                       
49 iqve, 4.
50 Кашкин, Четвериков, Калиниченко, Чегринец, Захаров, Жупанов, Кашкин, Линников, 
Карпов, Право Европейского Союза, Москва, 2012, 555.
51 mag., qoqraSvili q., samewarmeo samarTali, Tbilisi, 2005; burduli i.,
samewarmeo (savaWro) samarTlis ganviTareba saqarTvelosa da germaniaSi
(SedarebiTi samarTlebrivi kvleva), Tbilisi, 2007; zoiZe b., evropuli
kerZo samarTlis recefcia saqarTveloSi, Tbilisi, 2005.
52 burduli, irakli: samewarmeo (savaWro) samarTlis ganviTareba saqarT-
velosa da germaniaSi (SedarebiTi samarTlebrivi kvleva), Tbilisi, 2007, 
60-61.
53 mag., germaniis federaciul respublikaSi arsebobs saaqcio samarTali:

,,Aktienrecht”. ix., Klunzunger E., Grundzüge des Gesellschaftsrechts, 16. Auflage, Verlag Franz 
Vahlen, München, 2012, S. 151.
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saqarTvelos kanoniT gansazRvruli sazogadoebebidan kor-
poraciis niSnebs akmayofilebs SezRuduli pasuxismgeblo-
bis sazogadoeba da saaqcio sazogadoeba. SeiZleba vTqvaT, 
rom, viwro gagebiT, saaqcio sazogadoebaa mxolod korpo-
racia, Tumca, farTo gagebiT, korporacias SeiZleba miva-
kuTvnoT SezRuduli pasuxismgeblobis sazogadoebac.

korporaciis cneba qarTul kanonmdeblobaSi gansazRvru-
li araa. aqedan gamomdinare, dgeba qarTul sinamdvileSi 
korporaciis cnebis saswavlo disciplinis dasaxelebaSi ga-
moyenebis sakiTxi. dRes qarTul universitetebSi iswavleba 
`sakorporacio samarTali~. mimaCnia, rom saqarTvelos sa-
korporacio samarTlis, rogorc saswavlo disciplinis ar-
seboba zogadad mizanSewonilia, Tumca ara dRes arsebuli 
SinaarsiT. dRevandeli realobiT, Tu gaviTvaliswinebT im-
as, rom korporacia aRar warmoadgens gaerTianebis sino-
nims, maSin sakorporacio samarTlis qveS unda iswavlebodes 
saaqcio sazogadoebis an/da SezRuduli pasuxismgeblobis 
sazogadoebis samarTali; Tu vityviT, rom korporacia 
saaqcio sazogadoebis sinonimia, maSin korporaciuli sa-
marTlis qveS unda iswavlebodes saaqcio sazogadoebis sa-
marTali an mas saerTod saaqcio sazogadoebis samarTali 
unda ewodos. 

daskvnis saxiT SeiZleba iTqvas, rom korporaciis cnebis 
farTo gamoyenebis miuxedavad, am cnebasTan dakavSirebuli 
sakiTxebi aqtualobas ar kargavs. korporaciis cnebis dad-
gena uaRresad mniSvnelovania saqarTvelosTvis, sadac aR-
niSnuli kanonmdeblobaSi ganmartebuli ar aris. Cemi 
azriT, saqarTvelos kanonmdeblobaSi korporaciasTan da-
kavSirebiT normis ararsebobis xarvezis aRmofxvra (anu 
rodesac mocemuli iqneba srulfasovani norma, mocemuli 
iqneba misi orive, viwro da farTo, gageba) saqarTveloSi 
korporaciebTan dakavSirebul, rogorc praqtikul (korpo-
raciuli marTvis problemebi), ise saswavlo da Teoriul 
(korporaciasTan dakavSirebuli kvlevebi da saswavlo dis-
ciplinebi) sakiTxebSi progress gaaadvilebs. 
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The Term “Corporation” in Different Legal Systems

Summary 

Nino Jibuti

The term “corporation" is used in different variations in legal literature:
corporate governance, corporate law, corporate transactions, etc. Thus, the term is 
not new. It is noteworthy, that despite its wide use, the definition of the notion of 
"corporation" is still controversial. If in the past years this issue was interesting 
only with respect of determining the main characteristics of corporations, 
nowadays the debates became far more sophisticated. The key questions to be 
asked are: what is the rationale behind the term “corporation"?  Is this the overall 
term for all kinds of commercial enterprises or it can be used only for specific 
types of entities? 

The word “corporation" stems from a Latin “corporatio" and means “union". 
The widespread use of the term creates an impression that it is well established 
across the various jurisdictions. However, in reality, the legal systems of many 
countries such as e.g. the UK and Germany, are not familiar with this term.

Instead of the term ,,corporation" the English law uses the term “company'', 
“company law" and the German legal system – “Gesellschaft", 
“Gesellschaftsrecht'', respectively. 

Georgian legal language is well familiar with the term “corporation", but it has 
found the statutory recognition in the corporate statute only after 2008 
amendments. Article 2 of the statute considers the terms “corporation" and “joint-
stock company" synonymous. The Georgian corporate statute is most closely 
related to the German law but with respect of aforementioned amendment it 
shows the signs of Americanization. It is in the US law that the term 
“corporation", “corporate law" is extensively used and it is believed that the 
notion of “corporate governance" was also created there.

Georgian legal system considers a corporation to be a joint-stock company, but 
whether the opposite is also true, Georgian legal system gives no definite answer.
According to the main characteristics of corporation stated in the Georgian 
corporate statute following “numerus clausus" principle, only a limited liability 
company and a joint-stock company can be considered as corporations. 

                                                          
 Ph.D. Student at Ivane Javakhisvili Tbilisi State University, VIce President Marketing of The 
European Law Students’ Association Tbilisi.
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To follow the narrow understanding of the term, only a joint-stock company is 
a corporation, but with the broader understanding the limited liability company 
can also fall under this definition.

The Georgian statutes are not providing any legal definition of what is ,,a 
corporation". This fact emphasizes the importance of bringing some clarity in the 
use of this term as a name of study discipline. Nowadays, the course of “corporate 
law'' is taught at multiple Georgian academic institutions. With due respect of 
current reality, when the “corporation" is no more considered to be similar to 
“union", the subject of  “corporate law" course must be the law of joint-stock 
company and/or the law of limited liability company. But if we agree that “a 
corporation" and “a joint-stock company" are synonyms, then it is the law of 
joint-stock company that should be the subject of corporate law course. Moreover, 
the course might also be named as “the Law of joint-stock company".

Finally, it must be noted that despite the widespread use of the term 
“corporation", the controversy around this term and the debates related to it 
remain very topical. The practical and theoretical importance of definition of 
notion of corporation must not be underestimated also for Georgian law. 
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kanonieri ndobis mniSvneloba 

da masTan dakavSirebuli terminebi

kaxaber uriadmyofeli

Sesavali

2000 wlis pirveli ianvridan saqarTveloSi amoqmedda sa-
qarTvelos zogadi administraciuli da administraciuli 
saproceso kodeqsebi, ramac dasabami misca saqarTveloSi 
administraciuli samarTlis, rogorc damoukidebeli dar-
gis ganviTarebas. dainerga administraciulsamarTlebrivi 
institutebi da Camoyalibda administraciuli marTlmsa-
juleba, rac manamde saqarTveloSi ar arsebobda.1

miuxedavad imisa, rom administraciuli kodeqsebis miRe-
bidan ukve TerTmet welze meti gavida, am sferoSi, rogorc 
Teoriul, ise praqtikul doneze,  Tavs iCens uamravi 
problema; mwiria sasamarTlo praqtika da Tavad kanonmdeb-
lobac saWiroebs srulyofas. 

administraciuli samarTlis sakanonmdeblo reglamenta-
ciis Sedegad danergil erT-erT umniSvnelovanes instituts 
warmoadgens kanonieri ndoba. aRniSnuli principi TandaTan 
mkvidrdeba mTeli msoflios masStabiT da ufro da ufro 
ikidebs fexs Tanamedrove demokratiuli qveynebis cxovreba-
Si.

winamdebare statiaSi yuradRebaa gamaxvilebuli kanonier 
ndobasTan dakavSirebul da masTan axlos mdgom sxvadasxva 
terminsa Tu principze, rac saboloo jamSi gansazRvravs am 
institutis mniSvnelobas. 

1. kanonieri ndobis mniSvneloba

kanonieri ndobis uflebas administraciulsamarTlebriv 
urTierTobebSi gansakuTrebuli datvirTva aqvs, radgan es
urTierTobebi Tavisi arsiT subordinaciuli xasiaTisaa. 
kanonieri ndobis ufleba icavs pirs administraciuli or-
ganos samarTlebrivi Secdomisa da momavalSi gansaxorcie-
lebeli moqmedebis Seusruleblobisagan. aRniSnuli insti-

                                                
doqtoranti, qarTul-amerikuli universitetis asistent-profesori.
1 Sead., turava p., kanonieri ndobis principi (SedarebiTsamarTlebrivi 
analizi), Jurnali `qarTuli samarTlis mimoxilva~, #2-3, 2007, 212; wke-
plaZe n., turava p., zogadi administraciuli samarTlis saxelmZRvanelo, 
Tbilisi, 2010, 164.
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tutis srulfasovani damkvidreba uzrunvelyofs mmarTve-
lobis kanonierebas, stabilurobas, mis avtoritets sazoga-
doebaSi.2

kargi mmarTveloba damokidebulia marTulsa da mmarT-
vels Soris ndobis arsebobaze. Tu Tanamdebobis pirTa 
mier ar iqneba es ndoba daculi, maSin xalxic dakargavs 
maT mimarT ndobas da aRaravin miandobs xelisuflebas sa-
kuTar saqmeebs. xelisufleba warmoadgens arCevans qaossa da 
iZulebas Soris.3

konfucim erTxel Tavis mowafes uTxra, rom sami ramaa 
saWiro xelisuflebisTvis: iaraRi, sakvebi da ndoba. Tu 
moxdeba ise, rom xelisufali veRar SeZlebs am samives er-
Tad SenarCunebas, maSin jer unda daTmos iaraRi, Semdgom 
sakvebi da sul bolos ndoba, radganac am ukanasknelis ga-
reSe Zalauflebis SenarCuneba SeuZlebelia.4

2. Vertrauensschutz

kanonieri ndobis instituti germanuli samarTlidan 
momdinareobs5 da dRemde evropuli doqtrinis yvelaze na-
Tel da TvalsaCino gamoxatulebad miiCneva.6 swored germa-

nul samarTalSi arsebuli termini Vertrauensschutz warmoad-

gens aRniSnuli institutis wyaros.7 Vertrauensschutz ndobis 
dacvas aRniSnavs8 da germaniaSi is aRiarebulia ZiriTad
konstituciur principad.9

                                                
2 sus, #bs-168-162(ks-09), 28 aprili, 2009 weli, q. Tbilisi; ix. agreTve, 
sus, #bs-1433-1391(k-08), 17 marti, 2009 weli, q. Tbilisi; sus, #bs-1725-
1679(k-08), 30 ivnisi, 2009 weli, q. Tbilisi; sus, #bs-535-506(k-09), 6 oq-
tomberi, 2009 weli, q. Tbilisi; sus, #bs-bs-174-168(2k-10), 20 ivlisi, 
2010 weli, q. Tbilisi.
3 Forsyth Ch., Professor of Public Law and Private International Law, University of Cambridge, 
Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2; ix. 
citireba: Board of Governors of Loreto Grammar School, Re Judicial Review [2011] NIQB 30.
4 iqve, ix. citireba: Baroness O’Neill, A Question of Trust (CUP, 2002), p. 3.
5 Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment 
Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 19; ix. citireba: Trevor 
Hartley, The Foundations of European Community Law, (New York, Oxford University Press, 
2007) at 149.
6 iqve, ix. citireba: Brown, supra note 13 at 6.
7 ix., Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 
8, 2010). Public Law, Vol. 2011, 16; Forsyth Ch., Professor of Public Law and Private International 
Law, University of Cambridge, Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer 
Conference 2011), 4-5; Thomas R., Legitimate expectations and proportionality in administrative 
law (2000), 41-42.
8 Thomas R., Legitimate expectations and proportionality in administrative law (2000), 42.
9 Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment 
Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 19; ix. citireba: Brown, 
supra note 13 at 6.   
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kanonieri ndobis principis dacvis mniSvnelobaze yura-
dReba gamaxvilebulia jer kidev prusiis umaRlesi admini-
straciuli sasamarTlos 1892 wlis gadawyvetilebaSi. sasa-
marTlos SexedulebiT, samarTlebriv arastabilurobas ga-
moiwvevda mSeneblobis nebarTvis gacemiT damdgari samar-
Tlebrivi mdgomareobis yovelTvis da wlebis Semdegac 
gauqmeba da isic, Tu mewarme, romelmac nebarTvis ndobis 
safuZvelze aaSena saxlebi nebarTvis gacemidan erTi wlis 
Semdeg, iZulebuli gaxdeba gaaTavisuflos es teritoria an 
mas samarTlebrivi urTierTobis axleburad mowesrigebis 
sanacvlod daekisreba didi Tanxebis gadaxda. prusiis 
umaRlesi administraciuli sasamarTlos sxva gadawyve-
tilebaSi vkiTxulobT: ndobis principis xelyofa iqneboda, 
Tuki Tanxis gadaxda daekisreboda saxlis mesakuTres, ro-
melmac yovelgvari daudevrobis gareSe, administraciuli 
organos (araswori) oficialuri Setyobinebidan gamomdi-
nare, ivarauda, rom mas ar evaleba Tanxis gadaxda. es daak-
ninebda im ndobas, romelic moqalaqeebs unda hqondeT admi-
nistraciuli organos mier gacemuli oficialuri axsna-
ganmartebebis mimarT; vaimaris respublikis periodSi ndo-
bis principma kidev ufro myarad daimkvidra adgili iuri-
diul mecnierebasa da sasamarTlo praqtikaSi.10

germanul samarTalSi Vertrauensschutz didi xania aRiarebu-
lia iseT cnebad, romelic avaldebulebs administraciuli 
organos TanamSromlebs, pativi scen maT mier miRebul ga-
dawyvetilebebs.11 1956 wels berlinis uzenaesma sasamarTlom,

Vertrauensschutz-is principze dayrdnobiT, aiZula administra-
ciuli organo, gaegrZelebina Semweobis gacema. sasamarTlos 
es ganCineba aRsaniSnavia imiT, rom administraciuli orga-
nos mier miRebuli gadawyvetileba udavod kanonsawinaaRm-
dego iyo, magram radganac arsebobda mosarCelis mxridan 
mis mimarT kanonieri ndoba, upiratesoba am ukanasknels mie-
niWa.12

                                                
10 turava p., kanonieri ndobis principi (SedarebiTsamarTlebrivi anal-
izi), Jurnali `qarTuli samarTlis mimoxilva~, #2-3, 2007, 212; ix. 
citireba: Püttner, Vertrauensschutz im Verwaltungsrecht, VVDStRL 32, 1974, 200, 210.
11 Geo Q., Substantive Legitimate Expectations in South African and European Administrative Law, 
German law Journal, Vol. 05, No. 01, 67-68; ix. citireba: Forsyth, supra note 16, at 242, 
Seerden & Stroink, supra note 16, at 119, SCHØNBERG, supra note 16, at 71-72, see also Joined 
Cases 7/56 and 3-7/57, Algera v Common Assembly, 1957 E.C.R. 39 and Cases 205 to 215/82, 
Deutsche Milchkontor GmbH et al. v Germany, 1983 E.C.R. 2633.
12 iqve, 68; ix. citireba: Quoted and discussed by Forsyth, supra note 16, at 243.
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3. kanonieri ndoba da kanonieri molodini

inglisurenovan doqtrinaSi kanonieri ndobis institutis 

aRmniSvnelad gvxvdeba termini Legitimate Expectation, romelic 
sityvasityviT kanonier molodins niSnavs. is saTaves iRebs 
saerTo samarTalSi arsebuli samarTlianobis principidan.13

pirvelad kanonieri molodini inglisSi 1969 wels lordi 
deningis mier miRebul gadawyvetilebaSi14 iqna naxsenebi.15

mas Semdeg is 1970-iani wlebis dasawyisSi garkveuli for-
miT arsebobda inglisur samarTalSi, Tumca sakmaod mokr-
Zalebuli da SezRuduli saxiT. bolo wlebSi moxda aRniS-
nuli principis swrafi tempiT ganviTareba da dRes ukve 
kargad damkvidrebuli institutia.16 kanonieri molodinis 
ganmartebisas vxvdebiT ndobis aRmniSvnel sityvebs, rogo-

ricaa Reliance da Trust. doqtrina ar ganasxvavebs erTmaneTis-
gan ndobisa da molodinis interesebs da maT ganixilavs 
TanabarmniSvnelovnad17.

evrosasamarTlom pirdapir miuTiTa, rom Vertrauensschutz-ma 
Camoayaliba Legitimate Expectation.18 Tumca kembrijis universi-
tetis profesori qristofer forsaiti Tavis 2011 wlis 
naSromSi19, realur faqtebze dayrdnobiT, gansxvavebul mo-
sazrebas aviTarebs. misi TqmiT, 1988 wels momzadebul sta-

tiaSi20 isic varaudobda, rom germanulma cnebam Vertrauen-

schutz, rogorc ndobis dacvis principma, iTamaSa garkveuli 
roli inglisur samarTalSi kanonieri molodinis Camoya-
libebaSi da rom es iyo institutis erTi samarTlebrivi 

                                                
13 Legitimate expectation in Singapore law, http://en.wikipedia.org/wiki/Legitimate_expectation-
_in_Singapore_law, ix. citireba: Peter Leyland; Gordon Anthony (2009), “Legitimate Expec-
tations”, Textbook on Administrative Law (6th ed.), Oxford; New York, N.Y.: Oxford University 
Press, pp. 313–330 at 313, ISBN 978-0-19-921776-2 (pbk.)
14 Schmidt v. Secretary of State for Home Affairs [1969] 2 Ch 149.
15 Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment 
Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ix. citireba: Forsyth, 
Christopher, Professor of Public Law and Private International Law, University of Cambridge, Le-
gitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2; Schonberg, 
supra note 15.
16 Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 
2010). Public Law, Vol. 2011, 1. 
17 Barak-Erez D., The Doctrine of Legitimate Expectations and the Distinction between the Reliance 
and Expectation Interests, European Public Law, Volume 11, Issue 4, Kluwer Law International, 
2005, 585.
18 Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 
2010). Public Law, Vol. 2011, 16, ix. citireba: Westzucker v Einfuhr [1973] E.C.R. 723, 729.
19 Forsyth Ch., Professor of Public Law and Private International Law, University of Cambridge, 
Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2-3. 
20 iqve, ix. citireba: Forsyth, Christopher, The Provenance and Protection of Legitimate 
Expectations, (1988) 47 Cambridge Law Journal 238.
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sistemidan meoreSi Ggadatanis SesaniSnavi magaliTi. magram 
man dauSva Secdoma, roca lord denings hkiTxa, Tu ra 

gavlena iqonia Vertrauenschutz-ma mis  gadawyvetilebaze21, ro-
melSic pirvelad iqna naxsenebi kanonieri molodini. 
lordma upasuxa, rom es idea mas Tavad mouvida da arc 
kontinentur da arc raime sxva wyaros masze zegavlena ar 
mouxdenia. ase rom, inglisSi aRniSnuli institutis ganvi-
Tareba lordi deningis kreatiuli gonebis damsaxurebaa da 
ara raime sxvisa. es imas ar niSnavs, rom kanonieri molodi-

nis warmoSobis istoriaSi Vertrauenschutz saerTod gamoi-
ricxa, magram deningis msgavsi pasuxi am kuTxiT kvlevis 
uperspeqtivo dasawyisia.22

4. procesualuri da materialuri kanonieri ndoba

doqtrinaSi ganasxvaveben procesualur da materialur 
kanonier ndobas.

inglisur samarTalSi aRmocenebuli kanonieri molodini 
Tavdapirvelad procesualuri xasiaTisa iyo.23 procesua-
luri kanonieri ndoba niSnavs iseTi saproceso uflebis 
arsebobas, romelsac dainteresebuli mxare flobs sajaro 
moxelis moqmedebis Sedegad, rac warmoSobs kanonier mo-
lodins.24 lordi deningis gadawyvetilebam, romelmac in-
glisur samarTalSi Semoitana kanonieri ndobis instituti, 
mianiWa saproceso uflebebi sxvadasxva licenziis, nebarT-
vis, vizis, sargeblisa Tu sxva saxis privilegiebis mflo-
belebs.25 Sesamabisad, moxda procesualuri uflebebisadmi 
arsebuli kanonieri ndobis aRiareba, rac gulisxmobda, 
rom miniWebuli ufleba Tu licenzia ar Sewydeboda va-
damde, dainteresebuli mxaris mosmenisa da misi azris gaT-
valiswinebis gareSe.26 anu dainteresebul mxares gaaCnda 
ndoba misTvis miniWebuli saproceso uflebebis mimarT.

                                                
21 iqve, 2, ix. citireba: Schmidt v. Secretary of State for Home Affairs [1969]2 Ch 149.
22 iqve, 2-3.
23 Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment 
Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ix. citireba: Peter Ley-
land & Gordon Anthony, Administrative Law, 6th ed. (Oxford, Oxford University Press, 2008) at 
313.
24 Craig, Administrative Law (5th ed., 2003), 639-680, 639-680.
25 Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment 
Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ix. citireba: David 
Wright, Rethinking Legitimate Expectations in Canada (1997) 35:1 Osgoode Hall L.J. 140 at 143.J., 
ix. agreTve, Groves M., Substantive Legitimate Expectations in Australian Administrative Law 
(November 2, 2009), gv. 472-473.
26 ix., Groves M., Substantive Legitimate Expectations in Australian Administrative Law (Novem-
ber 2, 2009), 472-473; Legitimate Expectation in Singapore Law, http://en.wikipedia.org/wiki-
/Legitimate_expectation_in_Singapore_law.
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qarTul kanonmdeblobasa da doqtrinaSi araa erTmane-
Tisgan gamijnuli procesualuri da materialuri kanonieri 
ndoba, Tumca uzenaesi sasamarTlos mier ganxilul erT-
erT saqmeSi gamoikveTa procesualuri kanonieri molodinis 
dacvis aucilebloba. kerZod, saqmis masalebidan gamomdi-
nare gairkva, rom mosarCelis mxridan gasaCivrebis vadis 
darRvevis mizezi iyo administraciuli organos mier gasa-
Civrebis pirobebis araswori ganmarteba. sakasacio sasamar-
Tlom miiCnia, rom mocemul SemTxvevaSi, sadavo individua-
luri administraciul-samarTlebrivi aqtis sarezolucio 
nawilSi gasaCivrebis uflebis ganmartebisas daSvebulia ar-
sebiTi xasiaTis Secdoma. vinaidan administraciulma orga-
nom dauSva samarTlebrivi Secdoma aqtis gasaCivrebis uf-
lebis ganmartebisas, xolo dainteresebuli piri aRWurvili 
da daculia kanonieri ndobis institutiT, igi uflebamo-
silia, aqti gaasaCivros im wesiT da im vadaSi, rogorc es 
administraciulma organom ganumarta. sawinaaRmdego gan-
martebis pirobebSi, administraciul organos yovelTvis 
SeuZlia arasworad ganumartos, SecdomaSi Seiyvanos piri, 
rac savsebiT gamoricxavda saCivris an sarCelis wardgenis 
uflebiT sargeblobis SesaZleblobas. amdenad, sakasacio 
sasamarTlo ganmartavs, rom administraciuli organos mier 
daSvebuli samarTlebrivi Secdoma ar unda gaxdes piris 
sarCelis dasaSvebobis damabrkolebeli materialursamar-
Tlebrivi safuZveli.27

bolo xanebSi inglisis sasamarTlos pozicia Seicvala da 
garkveulwilad moxda materialuri kanonieri ndobis aRia-
reba.28 es pozicia gaamyara sasamarTlo praqtikam da amiT 
win gauswro kanonmdebels. am kuTxiT kanonmdebloba kvlav 
icvleba da saboloo saxes aRniSnul instituts mainc sasa-
marTlo aZlevs.29

materialuri kanonieri ndobis dros dainteresebuli 
mxare moelis raime sargebelsa Tu pirobis gaumjobesebas, 
rogoricaa, magaliTad, socialuri daxmareba. am SemTxvevaSi 
piris molodini, rom is miiRebs sargebels, damyarebulia 
xelisuflebis moqmedebebze, rac ganapirobebs kanonieri 
ndobis arsebobas.30

ufro rom davakonkretoT, materialuri kanonieri ndoba 
vlindeba ori saxiT. pirveli, roca piri iRebs raime sar-

                                                
27 sus, #bs-168-162(ks-09), 28 aprili, 2009 weli, q. Tbilisi.
28 Sead., Zeyl, Trevor J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in 
Investment Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13; ix. citireba:
J.H. Hans, Europeanisation of Public Law (Europa Law Publishing, 2007) at 165.
29 iqve, 14, ix. citireba: S.H. Bailey, Cases, Materials, and Commentary on Administrative 
Law (London, Sweet & Maxwell, 2005) at 599.
30 Craig, Administrative Law (5th ed., 2003), 639-680, 639-680.
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gebels an upiratesobas da aqvs molodini, rom es mdgoma-
reoba gagrZeldeba. am SemTxvevaSi kanonieri ndoba efeqtu-
rad zRudavs gadawyvetilebis mimRebis diskreciul ufle-
bamosilebas, gaauqmos es sargebeli Tu upiratesoba. gauqme-
ba daSvebulia mxolod gansakuTrebuli, kanoniT gaTvalis-
winebuli garemoebebis arsebobisas. meore SemTxvevaa, rode-
sac piri jer ar sargeblobs raime sargebliTa Tu upira-
tesobiT, magram aqvs kanonieri molodini, rom aRniSnuli 
sargebeli Tu upiratesoba mas miecema. am SemTxvevaSi kano-
nieri ndoba aiZulebs gadawyvetilebis mimRebs, misces pirs 
dapirebuli sargebeli.31 swored msgavsi dayofaa asaxuli 
saqarTvelos kanonmdeblobaSic. pirveli SegviZlia gavaigi-
voT kanonieri ndobis arsebobis SemTxvevaSi aRmWurveli 
administraciul-samarTlebrivi aqtis gauqmebis dauSveblo-
basTan, xolo meore kategoria miesadageba administraciuli 
organos dapirebidan warmoSobil kanonier molodins.

5. kanonieri da samarTlebrivi ndoba

kanonieri ndobisa da kanonieri molodinis gverdiT xSi-
rad vawydebiT samarTlebrivi ndobis princips, romelic 

inglisurenovan doqtrinaSi asaxulia terminiT Legal Certainty.
samarTlis amocanaa, uzrunvelyos samarTlebrivi 

usafrTxoeba. samarTlebrivi usafrTxoeba aris samarTle-
brivi saxelmwifos principis mniSvnelovani Semadgeneli na-
wili da niSnavs samarTlis winaswar ganWvretas.32 swored 
aRniSnuli principis dacvas emsaxureba samarTlebrivi ndo-
bis instituti.

kanonieri ndobisadmi arsebuli evropuli midgomebi sak-
maod did yuradRebas amaxvilebs samarTlebrivi ndobis 
principze. profesori Svarci amtkicebs, rom swored aRniS-
nuli principis Sedegad gaCnda kanonieri ndobis institu-
ti.33 Tu gadavxedavT evrosasamarTlos praqtikas, es ori 
termini imdenad identurad aris ganxiluli, rom SeiZleba 
isini erTsa da imave cnebad mogveCvenos. amis magaliTia 
erT-erTi gadawyvetileba, sadac sasamarTlom miiCnia, rom 
kanonmdeblobaSi Sesul cvlilebas, romelic iTvaliswineb-
da gadauxdeli saimporto gadasaxadebis aRdgenas, ar unda 
hqonoda ukuZala dainteresebuli pirebis mimarT. sasamar-
Tlom miRebuli gadawyvetileba daasabuTa Semdegnairad: `es 

                                                
31 Groves M., Substantive Legitimate Expectations in Australian Administrative Law (November 2, 
2009), 475. 
32 cipeliusi r., iuridiuli meTodebis moZRvreba, Tbilisi, 2009, 12.
33 Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 
8, 2010). Public Law, Vol. 2011, 12-13, ix. citireba: J. Schwarze, European Administrative 
Law. (London, 1992) 872.
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interpretacia emsaxureba samarTlebrivi ndobis principis 
pativiscemasa da kanonieri ndobis principis dacvas, ro-
melTa ZaliTac kanonmdebloba adresatisaTvis unda iyos na-
Teli da ganWvretadi~34.

orive cneba momdinareobs germanuli samarTlidan35, sa-
dac isini erTmaneTisgan gamijnulni arian.36 samarTlebrivi 

ndoba dafuZnebulia terminze - Rechtsscherheit. es aris prin-
cipi, romelic gulisxmobs kanonis Sinaarsisadmi ndobas da 
ZiriTadad gamoiyeneba kanonis ukuZalasTan dakavSirebul 

saqmeebSi.37 kanonieri ndobis dacva ki warmoiSva Ver-

trauensschutz-is principidan, rac gulisxmobs, rom yvela, visac 
administraciuli organos gadawyvetilebebis kanonierebi-
sadmi aqvs ndoba, unda iyos daculi.38 kanonieri ndobis 
principi emsaxureba gansxvavebul miznebs, vidre samarTle-
brivi ndoba. kanonieri ndoba mowodebulia, xeli Seuwyos 
pirTa ndobas saxelmwifo organoebisa da maTi gadawyveti-
lebebisadmi da am miznisTvis is SeiZleba kanonmdeblobis 
winaaRmdegac wavides39.

samarTlebrivi ndobis princips vxvdebiT saqarTvelos 
uzenaesi sasamarTlos praqtikaSic. sakasacio sasamarTlos 
ganmartebiT, samarTlebrivi saxelmwifos principi uzrun-
velyofs samarTlebriv ndobas, rac, Tavis mxriv, moiTxovs 
kanonis normebis sicxades. kanonmdeblobis `arawinaaRmdego-
briobis~ principi ki ganapirobebs kanonmdeblobas, rogorc 
harmoniul urTierTobas, romelic Tavisufali iqneba Sida 
winaaRmdegobisagan. samarTlebrivi saxelmwifos principi 
awesebs kanonis normebis erTmaneTTan iseTi Sexamebis valde-
bulebas, rodesac esa Tu is moqalaqe ar aRmoCndeba dauc-
veli urTierTsawinaaRmdego movaleobisagan. kanonSemoqmede-
biTi saqmianobis ganxorcielebisas kanonmdebeli SezRudu-
lia normatiuli, socialuri, logikuri, enobrivi da sxva 
xasiaTis SezRudvebiT, kerZod, kanonmdeblis normatiuli 
SezRudva konstituciidan da samarTlebrivi sistemis kons-
tituciiT dacul normaTa kompleqsidan gamomdinareobs.40

                                                
34 iqve, 13, ix. citireba: Salumi v Amministrazione delle Finanze [1981] E.C.R. 2735.
35 iqve, 16, ix. citireba: Thomas, 42.
36 ix., iqve, ix. citireba: R. Errerra, Legitimate expectation – Principle of Law to be Ap-
plied Only in Relation to the Implementation of EC Law - Legal Certainty, [2006] P.L. 858 and 
Schwarze p. 938 et seq.
37 iqve.
38 iqve, ix. citireba: M. Schroeder, “Administrative Law in Germany” in Seerden and Stro-
ink (eds) Administrative Law of the European Union (London 2005) p.119.
39 iqve, ix. citireba: Nolte G., General principles of German and European Administrative 
Law - A Comparison in Historical Perspective~ (1994) 57 M.L.R. 191.
40 sus, #bs-11-11(k-07), #9 qiria-makusinskaia, 19 ivnisi, 2007 weli; sus, 
#bs-72-72(k-08), 8-gugava, 22 aprili, 2008 weli; sus, #bs-1078-1040(k-08), 24 
Tebervali, 2009 weli.
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normatiuli aqtis miRebisas kanonmdebeli valdebulia 
sworad gansazRvros misi moqmedebis savaraudo Sedegebi. 
kanonmdeblis prognozi am TvalsazrisiT unda iyos dasa-
buTebuli da gamarTlebuli, raTa adgili ar hqondes kano-
nis amoqmedebis xSirad gadavadebas da adamianis uflebaTa 
martooden deklarirebas. kanonmdeblis mxridan sakanonm-
deblo procesisadmi aseTi damokidebuleba miCneul unda 
iqnes mis erT-erT konstituciur valdebulebad.41

6. kanonieri ndoba da keTilsindisiereba

sayovelTao saerTaSoriso samarTalSi arsebuli ori 
komponenti gvexmareba kanonieri ndobis warmoSobis gan-
sazRvraSi. es aris keTilsindisiereba da samarTlis Ziri-
Tadi principebi.42 germaniis federaluri administraciuli 
sasamarTlo Tavis gadawyvetilebebSi askvnis, rom ndobis 
dacvis principi gamomdinareobs keTilsindisierebis prin-
cipidan. Tumca amave sasamarTlos sxva gadawyvetilebebSi 
vkiTxulobT, rom ndobis dacvis princips safuZvlad udevs 
samarTlebrivi stabilurobisa da samarTlebrivi simSvidis 
principi.43

keTilsindisiereba samoqalaqo samarTlebriv urTierTo-
bebSi umniSvnelovanes rols TamaSobs. samarTlebrivi ur-
TierTobis monawileni valdebulni arian keTilsindisierad 
ganaxorcielon TavianTi uflebebi da movaleobani.44 admini-
straciul samarTalSi ki administraciuli organoebi uf-
lebamosilni arian ganaxorcielon saqmianoba mxolod kano-
nis safuZvelze,45 xolo moqalaqeebs maTi saqmianobis mimarT 
gaaCniaT kanonieri ndobis ufleba. Tumca es ufleba ar 
aris absoluturi, radganac kanonieri ndoba ar arsebobs, 
Tu mas safuZvlad udevs dainteresebuli mxaris ukanono 
qmedeba.46

Tu keTilsindisierebis SemTxvevaSi orive mxares Tana-
brad moeTxoveba am principis dacva, kanonieri ndobis 
dros dainteresebuli mxare calmxrivad aRiWurveba molo-

                                                
41 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 23 martis 
gadawyvetileba #1/3/301 saqmeze, `saqarTvelos moqalaqeebi - daviT 
silagaZe, liana darsania da ekaterine wowonava saqarTvelos parlamentis 
winaaRmdeg~.
42 Yost Ch., A Case Review and Analysis of the Legitimate Expectations Principle as it Applies 
within the Fair and Equitable Treatment Standard, The Australian National University Collage of 
Law Research Paper No. 09-01, 2009, 5.
43 turava p., kanonieri ndobis principi (SedarebiTsamarTlebrivi anal-
izi), Jurnali `qarTuli samarTlis mimoxilva~, #2-3, 2007, 224; ix. 
citireba: BVerwGE 11, 136 (137); BVerwGE 13, 28 (32).
44 saqarTvelos samoqalaqo kodeqsis me-8 muxli.
45 saqarTvelos zogadi administraciuli kodeqsis me-5 muxli.
46 iqve, me-9 da me-601 muxlebi.
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diniT. administraciuli organo saxelmwifo xelisuflebis 
nawilia. xelisuflebas ki axasiaTebs umaRlesoba, rac, erTi 
mxriv, imaSi gamoixateba, rom is aris sazogadoebrivi da 
saxelmwifo weswyobilebis, marTlwesrigis, ZiriTadi ufle-
bebis damfuZnebeli da\ meore mxriv, yvela moqalaqe, Tanam-
debobis piri, moqalaqeTa gaerTianeba valdebulia daemor-
Cilos saxelmwifo xelisuflebas, romelsac kanoniT dadge-
nil farglebSi Tavisi gadawyvetilebis aRsruleba iZule-
bis aparatis meSveobiT SeuZlia.47 swored aRniSnuli gare-
moeba axdens zegavlenas da ubiZgebs pirs aRiWurvos admini-
straciuli organosadmi kanonieri ndobiT.

Tumca garkveul SemTxvevebSi dainteresebul mxares SeiZ-
leba hqondes sakmarisi sababi, rom administraciul orga-
nosTan urTierTobisas mimarTos keTilsindisierebis prin-
cips. magaliTad, administraciuli organos mier admini-
straciuli xelSekrulebis dadebisas gamoiyeneba rogorc 
szak-is normebi, ise saqarTvelos samoqalaqo kodeqsiT gaT-
valiswinebuli damatebiTi moTxovnebi xelSekrulebaTa Se-
saxeb.48 Sesabamisad, saxelSekrulebo urTierTobis im nawil-
Si, sadac administraciuli kanonmdebloba ar ayenebs dama-
tebiT moTxovnebs, mxareebi valdebulebebs asruleben ke-
Tilsindisierebis principidan gamomdinare. aRniSnuli 
srulad vrceldeba administraciuli organos mier dade-
bul samoqalaqosamarTlebriv xelSekrulebaze, sadac ur-
TierToba ar gamomdinareobs administraciuli kanonmdeb-
lobidan.49

saintereso SemTxvevas warmoadgens administraciuli or-
ganos mier ganxorcielebuli realaqtic - sajaro reestris 
Canaweri, romlis mimarTac saqarTvelos uzenaesi sasamar-
Tlo avrcelebs rogorc kanonieri ndobis, ise keTilsindi-
sierebis principsac.

doqtrinaSi keTilsindisiereba da kanonieri ndoba arc-
Tu ise gamijnuli cnebebia. maT saerTo meti aqvT, vidre 
gansxvaveba. mecnierebi kanonier ndobasa da keTilsindisie-
rebas xSirad iSvelieben rogorc samoqalaqo, ise sajarosa-
marTlebrivi urTierTobebis aRwerisas.50

                                                
47 demetraSvili a., kobaxiZe i., konstituciuri samarTali, Tbilisi, 2010, 
179.
48 saqarTvelos zogadi administraciuli kodeqsis 65-e muxli.
49 iqve, 651-e muxli.
50 ix., Yost Ch., A Case Review and Analysis of the Legitimate Expectations Principle as it Ap-
plies within the Fair and Equitable Treatment Standard, The Australian National University Collage 
of Law Research Paper No. 09-01, 2009.
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7. kanonieri ndoba da kanonierebis principi

moqalaqis kanonieri ndobis dacvis interesis gverdiTaa 
saxelmwifos saqmianobis kanonierebis principi.51 xSir 
SemTxvevaSi kanonieri molodinebis dacva xdeba ara ndobis 
faqtoris gamo, aramed imitom, rom kanonierebis principi 
moiTxovs amas.52 magram umetes SemTxvevaSi es principebi ara 
erTmaneTis gverdiT, piriqiT, erTmaneTis pirispir dganan. 
kanonieri mmarTvelobiTi RonisZiebis SemTxvevaSi kanonieri 
ndobisa da mmarTvelobis kanonierebis principebi mxolod 
maSin dgas erTmaneTis pirispir, rodesac aSkaraa samarTle-
brivi da faqtobrivi mdgomareobis iseTi cvlileba, ro-
melic mniSvnelovnad gardaqmnis aqtis gamocemis dros ar-
sebul safuZvlebs. am SemTxvevaSic kanonmdeblis mier aRia-
rebulia kanonieri ndobis principis upiratesoba, ramdena-
dac is mmarTvelobis organos ar utovebs interesTa Sefa-
sebis Sedegad gadawyvetilebis miRebis uflebas, rogorc es 
xdeba aqtis baTilad cnobis SemTxvevaSi, aramed TviTon 
gansazRvravs aqtis Zaladakargulad gamocxadebis safuZ-
vlebs abstraqtuli niSnebiT.53

saqarTvelos uzenaesi sasamarTlo gadawyvetilebebSi
msjelobs kanonieri ndobisa da kanonierebis principis Se-
pirispirebaze. sasamarTlos ganmartebiT, unda Sefasdes ad-
ministraciuli samarTlis umniSvnelovanesi - kanonierebisa 
da kanonieri ndobis principebs Soris konfliqti da Tana-
zomierebis principis meSveobiT dadgindes, Tu romeli 
principis dacva aris konkretul SemTxvevaSi prioritetu-
li, romeli principia aRmatebuli xarisxisa da romlis 
uzrunvelyofa aris dacvis Rirsi.

aRmWurveli individualuri administraciul-
samarTlebrivi aqtis baTilad gamocxadebis safuZvelia 
mmarTvelobis ,,kanonierebis principi~, romelic moiTxovs 
kanonierebis aRdgenis mizniT ukanono individualuri admi-
nistraciul-samarTlebrivi aqtis gauqmebas. am mniSvnelovan 
princips upirispirdeba kanonmdeblis mier aRiarebuli 
,,individualuri administraciul-samarTlebrivi aqtis mi-
marT dainteresebuli mxaris kanonieri ndobis principi~. 
orive principi konstituciuri rangisaa da gamomdinareobs 

                                                
51 turava p., kanonieri ndobis principi (SedarebiTsamarTlebrivi anal-
izi), Jurnali `qarTuli samarTlis mimoxilva~, #2-3, 2007, 220.
52 ix. mag., Forsyth Ch., Professor of Public Law and Private International Law, University of 
Cambridge, Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2;
ix. citireba: R v. Inland Revenue Commissioners, ex p MFK Underwriting [1990] 1 WLR
1545, at 1569H-1570A (Bingham LJ); CCSU v. Minister of Civil Servants [1985] AC 374 at 415C-
G (Lord Roskill).
53 turava p., kanonieri ndobis principi (SedarebiTsamarTlebrivi anal-
izi), Jurnali `qarTuli samarTlis mimoxilva~, #2-3, 2007, 220.
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samarTlebrivi saxelmwifos principidan. amdenad, SeuZle-
belia calsaxad problemis gadawyveta. administraciuli 
warmoebisa da administraciuli samarTalwarmoebis amocanaa 
konkretuli problemis gadawyvetisas moxdes am ori prin-
cipis Sepirispireba da Tanazomieri gadawyvetilebis miReba.

dainteresebuli mxaris kanonieri ndoba ar aris dacvis 
Rirsi, anu saxeze ara gvaqvs kanonieri ndoba, Tu: a) mas sa-
fuZvlad udevs dainteresebuli mxaris ukanono qmedeba (mag., 
araswori monacemebis an yalbi dokumentebis warmodgena Tu 
motyueba) an b) rodesac misTvis am aqtis ukanonoba cnobi-
li iyo an mas marTebda amis codna.

sakasacio sasamarTlo ganmartavs, rom Tu aRmWurveli 
individualuri administraciul-samarTlebrivi aqtis sa-
fuZvelze ganxorcielda iuridiuli mniSvnelobis moqmedeba, 
anu adresatma daxarja is finansuri Semosavlebi (umuSevro-
baze daxmareba, stipendia, erTjeradi socialuri daxmarebe-
bi da a.S.), romelic man miiRo individualuri administra-
ciul-samarTlebrivi aqtis safuZvelze da romlis ukan da-
bruneba SeuZlebelia an misi amoRebis Sedegad miyenebuli 
ziani arsebiTad aRemateba am sikeTes, ar SeiZleba aseTi in-
dividualuri administraciul-samarTlebrivi aqti baTilad 
gamocxaddes, garda im SemTxvevebisa, rodesac individua-
luri administraciul-samarTlebrivi aqti arsebiTad arR-
vevs saxelmwifo, sazogadoebriv an sxva piris kanonier uf-
lebebs an interesebs. am safuZvlebiT individualuri admi-
nistraciul-samarTlebrivi aqtis baTilad gamocxadebis 
SemTxvevaSi dainteresebul mxares, romlis kanonieri ndobac 
am aqtis mimarT aris dacvis Rirsi, unda aunazRaurdes in-
dividualuri administraciul-samarTlebrivi aqtis baTi-
lad gamocxadebiT miyenebuli qonebrivi ziani.

sakasacio sasamarTlos miaCnia, rom erovnulma sasamar-
Tloebma mmarTvelobis kanonierebis principsa da individu-
aluri administraciul-samarTlebrivi aqtis mimarT dain-
teresebuli mxaris kanonieri ndobis princips Soris Sepi-
rispirebis dros TiToeul konkretul SemTxvevaSi unda 
moaxdinon aRmWurveli individualuri administraciul-
samarTlebrivi aqtis baTilad gamocxadebiT adresatisadmi 
miyenebuli zianis da am aqtis baTilad gamoucxadeblobiT 
mesame pirebisa da sazogadoebisaTvis miyenebuli zianis Se-
pirispireba, aseve, saWiroa individualuri administra-
ciul-samarTlebrivi aqtis formisa da warmoebis saxis 
gaTvaliswineba (werilobiTi formiT gamocemuli individu-
aluri administraciul-samarTlebrivi aqti ufro met ndo-
bas imsaxurebs, vidre zepiri. aseve, rac ufro formaluria 
administraciuli warmoeba, miT ufro metia piris kanonie-
ri ndobis xarisxi), misi ukanonobis simZime, individua-
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luri administraciul-samarTlebrivi aqtis gamocemis Sem-
deg gasuli dro. yovelive amis gaTvaliswinebiT SesaZlebe-
lia SeizRudos aqtis baTilad gamocxadebis SesaZleblobe-
bi. gangrZobadi individualuri administraciul-
samarTlebrivi aqtis SemTxvevaSi, ris safuZvelzec xdeba 
fuladi daxmarebis miReba, SesaZlebelia ukanono individu-
aluri administraciul-samarTlebrivi aqtis baTilad ga-
mocxadeba misi moqmedebis SewyvetiT baTilad gamocxadebis 
dRidan, aseve, SeiZleba administraciuli aqtis baTilad ga-
mocxadeba misi moqmedebis momavalSi, konkretuli TariRis 
miTiTebiT, SewyvetiT (szak-is me-60¹ muxlis me-7 nawili).

sakasacio sasamarTlo ganmartavs, rom administraciuli 
samarTlis erT-erTi umniSvnelovanesi - kanonieri ndobis 
institutis gamoyenebis SesaZleblobas zogadi administra-
ciuli kodeqsi uSvebs kanonieri da ukanono aqtebis da maT 
safuZvelze ganxorcielebuli RonisZiebebis mimarT, Sesaba-
misi savaldebulo winapirobebis arsebobis SemTxvevaSi; ka-
nonieri ndobis institutis arseboba pirdapir kavSirSia 
samarTlebriv SedegTan, swored samarTlebrivi Sedegis 
stabilurobis SenarCunebis mizans emsaxureba kanonieri 
ndobis dacva.

sakasacio sasamarTlo ganmartavs, rom doqtrina admini-
straciul-samarTlebrivi aqtis kanonierebis Sesaxeb moicavs 
or aspeqts. kerZod, Tu ra SemTxvevaSia aqti kanonieri an 
ukanono da meore mxriv, Tu ra samarTlebriv Sedegebs iw-
vevs administraciul-samarTlebrivi aqtis marTlwinaaRmde-
goba. dainteresebuli mxaris kanonieri ndoba ar aris dac-
vis Rirsi, anu ar arsebobs kanonieri ndoba, Tu a) mas sa-
fuZvlad udevs dainteresebuli mxaris ukanono qmedeba da 
b) an, rodesac misTvis am aqtis ukanonoba cnobili iyo an 
unda yofiliyo cnobili.54

daskvna

Tamamad SeiZleba iTqvas, rom kanonieri ndobis princips 
aramarto saqarTveloSi, aramed mTel msoflioSi, jer ki-
dev didi gza aqvs gasavleli.

garkveuli gansxvavebebia kanonieri ndobis germanul da 
anglo-saqsur modelebSi. rigi qveynebi, rogoricaa, maga-
liTad, avstralia, samxreT afrika, singapuri,55 kanonieri 

                                                
54 sus, #-bs-143-137(k-10), 6 ivlisi, 2010 weli.
55 ix., Groves M., Substantive Legitimate Expectations in Australian Administrative Law (No-
vember 2, 2009); Geo Quinot, Substantive Legitimate Expectations in South African and European 
Administrative Law, German law Journal, Vol. 05, No. 01., Legitimate expectation in Singapore 
law, 
http://en.wikipedia.org/wiki/Legitimate_expectation_in_Singapore_law.
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ndobis warmomavlobas ingliss ukavSireben. doqtrinaSi is-
ic ki badebs kiTxvebs - germanulma kanonieri ndobis prin-
cipma ganaviTara inglisuri kanonieri molodinis institu-
ti, Tu is damoukideblad ganviTarda. rac Seexeba saqarT-
velos, Tamamad SegviZlia kanonieri ndobis institutis 
Cvens qveyanaSi damkvidreba germanuli administraciuli sa-
marTlis gavlenas davukavSiroT.

msoflio doqtrinaSi gansxvavdeba kanonieri ndobis in-
stitutis aRmniSvneli terminebic. am fonze, SegviZlia ganv-
martoT, rom inglisurenovan literaturaSi qarTuli kano-

nieri ndobis analogs warmoadgens termini Legitimate expecta-
tion, rac sityvasityviT `kanonier molodins~ niSnavs da misi 
ganmartebisas vxvdebiT ndobis aRmniSvnel iseT sityvebs, 

rogoricaa, Reliance da Trust.
qarTul doqtrinaSi saerTod araa moxseniebuli proce-

sualuri da materialuri kanonieri ndoba, roca sxva qvey-
nebi am ori tipis ndobas mniSvnelovnad ganasxvaveben erTma-
neTisgan.

xSiria kanonieri ndobis Sedareba sxva, masTan axlos 
mdgom principebTan, rogoricaa: samarTlebrivi ndoba, ka-
noniereba, keTilsindisiereba. xSirad xdeba am institutebis 
aRmniSvneli terminebis kanonier ndobasTan erTad moxsenie-
ba. magram mniSvnelovania maTi gamijvna, swored am gansxvave-
bebis dafiqsireba warmoaCens kanonieri ndobis institutis
namdvil bunebas.
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The Meaning of Legal Reliance and Related terms

Summary

Kakhaber Uriadmkopeli

This article emphasizes various terms and principles that are related to legal 
reliance or are close to it. 

The history of development of Administrative Law is one of the determining
factor of actuality of present work. The Georgian General Administrative Code  
and the Administrative Procedural Code came into force on 1st January of 2000, 
which made the basis for the development of Administrative Law in Georgia, as a 
distinct body of law. The new legislation established certian Legal Administrative 
Institutes and Administrative Justice, that had not been in Georgia till that day.1

Although twelve years passed from the date of adoption of Administrative 
Codes, there are too many problems in this scope in terms of both practical and 
theoretical level. The Court practice is poor and even the legislation needs to be  
improved.

Legal reliance is one of the most important institutes which were settled by the 
legislative regulation of Administrative Law. This principle is gradually 
establishing all over the world and is more and more gaining foothold in the life 
of contemporary democratic States. However, it is clear that the principle of legal 
reliance still has a long way to go not only in Georgia, but also in the whole 
world. 

There are some differences between German and Anglo-Saxon models of legal 
reliance. Certian States such as Australia, South Africa, Singapore2 connect the 
origin of legal reliance with England. It is doubtful in the doctrine whether
English Legitimate expectation institute was developed by German legal reliance 
principle or it was developed independently. As for Georgia, we can freely 
conclude that the establishment of Georgian legal reliance institute is connected 
with the influence of German Administrative Law. 

In the global legal doctrine, there are differences between the definitions of 
legal reliance institute. Against this background, it must be interpreted freely that 
the analogous term of Georgian legal reliance is Legitimante expectation in 
English literature, which literally means legal expectation and in the process of its 
interpretation we read such terms as Reliance and Trust.  

                                                
 Ph.D. Student, Assistant Professor at Georgian-American University.
1 Compare with Turava P., (Comparative Analysis), Georgian Law Review, 10 #2-3, 2007, 212; 
Book of General Administrative Law (2010), 164.
2 See Groves, Matthew , Substantive Legitimate Expectations in Australian Administrative Law 
(November 2, 2009); Geo Q., Substantive Legitimate Expectations in South African and European 
Administrative Law, German law Journal, Vol. 05, No. 01, 67-68; Legitimate expectation in 
Singapore law, http://en.wikipedia.org/wiki/Legitimate_expectation_in_Singapore_law.
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There are no procedural and material legal reliance marked in Georgian 
doctrine. By contrast, other States significantly differentiate these two types of 
reliance. 

We often read term Legal certianty among legal reliance and legitimate 
expectation. Some thinks that legal reliance institute was created according to the 
mentioned principle.3 However if we review the practice of the European Court, 
these two terms are examined such identical that it may be seemed that they are 
the same. Both terms stem from German Law4, where they are distinguished from 
each other.5 Legal reliance is based on the term Rechtsscherheit. This is a 
principle which means the reliance on the content of law and is basically used in 
the cases that are related to retroactive effect of law.6 The protection of legal 
reliance stemmed from the principle of Vertrauensschutz, which means that 
everyone, who has reliance on the legality of decisions of administrative body, 
must be protected.7

The comparison between legal reliance and such principles that are closed to 
it, like principle of conscientiousness, happens frequently. There is no definite 
difference between conscientiousness and legal reliance in doctrine. They have 
more similarities than differences. The scientists often utilize legal reliance and 
conscientiousness in the process of description of both Civil and Public-Legal 
relations.8

The legality principle of public affairs is similar to the interest of protection of 
citizen’s legal reliance.9 The protection of legal expectations often occurs not 
because of reliance, but this process is required by the legality principle. 10

However in most cases these principles are not side by side, but they are facing 
one another. 

                                                
3 “J. Schwarze, European Administrative Law. (London,1992) 872.” cited: Reynolds, Paul, 
Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 2010). Public 
Law, Vol. 2011, 12-13.
4 “Thomas, p. 42.” cited: Reynolds, Paul, Legitimate Expectations and the Protection of Trust in 
Public Officials (October 8, 2010). Public Law, Vol. 2011, 16.
5 See: “R. Errerra, “Legitimate expectation – Principle of Law to be Applied Only in Relation to the 
Implementation of EC Law - Legal Certainty” [2006] P.L. 858 and Schwarze p. 938 et seq.” cited: 
Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 
2010). Public Law, Vol. 2011, 16.
6 Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 
2010). Public Law, Vol. 2011, p. 16.
7 “M. Schroeder, “Administrative Law in Germany” in Seerden and Stroink (eds) Administrative 
Law of the European Union (London 2005) p.119.” cited: Reynolds, Paul, Legitimate Expectations 
and the Protection of Trust in Public Officials (October 8, 2010). Public Law, Vol. 2011, 16.
8 See: Chris Yost, “A Case Review and Analysis of the Legitimate Expectations Principle as it 
Applies within the Fair and Equitable Treatment Standard”, The Australian National University 
College of Law Research Paper No. 09-01, 2009.
9 Turava Paata, (Comparative Analysis), Review of Georgian Law, 10 #2-3, 2007, 220.
10 See: i.e. “R v. Inland Revenue Commissioners, ex p MFK Underwriting [1990] 1 WLR 1545, at 
1569H-1570A (Bingham LJ); CCSU v. Minister of Civil Servants [1985] AC 374 at 415C-G (Lord 
Roskill).” cited: Forsyth, Christopher, Professor of Public Law and Private International Law, 
University of Cambridge, Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer 
Conference 2011), 2.
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In most cases definitions of aforementioned institutes are mentioned together 
with the legal reliance. But the division has a crucial importance. The nature of 
legal reliance institute is revealed exactly by making clear these differences. 
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sagadasaxado davebis ganxilvis qarTuli mod-

elis Taviseburebani da misi reformis saWi-

roeba

ilia wiklauri

ISesavali

sagadasaxado samarTalurTierTobidan gamomdinare, msgav-
si davebis ganxilva sirTuliT xasiaTdeba, rasac sagadasax-
ado samarTlis interdisciplinuri xasiaTi ganapirobebs. 
sagadasaxado kanonmdeblobis Sesabamisi debulebebi moicavs 
rogorc samarTlis, ise sxvadasxva zusti mecnierebis - bu-
Ralteriisa da ekonomikis Sesabamis sakiTxebs. `miuxedavad 
gansakuTrebuli aqtualobisa, sagadasaxado samarTali Tana-
medrove safinanso-samarTlebriv mecnierebaSi naklebad Ses-
wavlili movlenaa.~1 sagadasaxado davebis ganxilvis sir-
Tules sasamarTlo praqtikis analizic adasturebs. swored 
sagadasaxado davis ganxilvis Taviseburebani, misi ganxilvis 
specialuri wesi da am wesis saqarTveloSi danergvis pers-
peqtivebi warmoadgens statiis ganxilvis ZiriTad  sagans. 

saqarTvelos sagadasaxado kodeqsis Sesabamisad, sagada-
saxado dava SesaZlebelia ganxilul iqnes saqarTvelos fi-
nansTa saministros sistemasa da sasamarTloSi.2 sagadasax-
ado davis ganxilvis arasasamarTlo meqanizmis arsi imaSi 
mdgomareobs, rom davis gadawyvetis mTeli procedura mim-
dinareobs mxolod sagadasaxado organoebSi. aseTi saSua-
leba xSirad ver uzrunvelyofs gadasaxadis gadamxdelTa 
uflebebis srulyofil dacvas. swored amitom, aucilebe-
lia, davebis gatana aRmasrulebeli xelisuflebis farglebs 
gareT, kerZod ki - sasamarTlo organoebSi.3 Sesabamisad,
statiis mizans wamoadgens sagadasaxado davis sasamarTloSi 
ganxilvis Taviseburebebis mimoxilva. sakiTxi gamoirCeva 
gansakuTrebuli aqtualobiT, radgan yoveldRiurad mrava-
li dava warmoiSoba sagadasaxado sferoSi, naSromTa sim-
cire ki iZleva imis Tqmis safuZvels, rom sakiTxi arasaTa-
nadodaa damuSavebuli. statiaSi gaanalizebulia rogorc 
qarTuli, ise ucxouri sakanonmdeblo aqtebi da Sesabamisi 

                                                          
doqtoranti (Tsu).
1 rogava z., gadasaxadebi, sagadasaxado sistema da sagadasaxado samarTa-
li, Tbilisi, 2002, 43.
2 saqarTvelos sagadasaxado kodeqsis (2010 wlis 17 seqtemberi) 296-e 
muxlis pirveli nawili.
3 rogava z., gadasaxadebi, sagadasaxado sistema da sagadasaxado samarTa-
li, Tbilisi, 2002, 267.
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samecniero naSromebi. gamoyenebulia, aseve, SedarebiTsa-
marTlebrivi analizis meTodi. paraleli gavlebulia qar-
Tul da ucxour samarTlebriv sistemebsa da sasamarTlo 
praqtikas Soris. Sesabamisi kanonmdeblobis da ucxouri 
praqtikis analizi xels Seuwyobs sakiTxis kompleqsur gan-
xilvas da sagadasaxado davis problematikis gadaWras. 

saqarTvelos sagadasaxado sistemaSi arsebulma proble-
mebma gamoiwvia 2010 wlis 17 seqtembers axali sagadasaxado 
kodeqsis miReba. Tumca mocemul kodeqsSi arsebuli debu-
lebebi Seesabameba kodeqsis Zvel, 2004 wlis 22 dekembris 
redaqcias da maT Soris arsebiTi gansxvavebebi sagadasaxado 
davebTan mimarTebiT ar SeiniSneba. Sesabamisad, Tema aqtua-
lobas inarCunebs da misi ganxilva moxdeba rogorc sa-
qarTvelos 2004, ise 2010 wlis sagadasaxado kodeqsis de-
bulebebis Sesabamisad.

sagadasaxado davis specialuri ganxilvis wesi gansaku-
TrebiT aqtualuri gaxda saqarTvelos samecniero wreebSic. 
am sakiTxTan mimarTebiT sxvadasxva Sexeduleba arsebobs. 
specialuri sagadasaxado sasamarTloebis Seqmna gamarTle-
bulia saqmeTa specifikuri xasiaTiT, rac dakavSirebulia 
gadasaxadebiT dabegvrasTan. sagadasaxado davebis ganxilva 
xSirad moiTxovs samarTlis sxvadasxva dargis (samoqalaqo, 
SromiTi da a.S), sabuRaltro aRricxvisa da ekonomikis sa-
fuZvlebis codnas.4 Sesabamisad, naSromSi yuradReba mieqce-
va sadagasaxado davis ganxilvis specialur wess, misi da-
nergvis perspeqtivebs saqarTelos kanonmdeblobaSi da mis 
samarTlebriv aspeqtebs.

1. sagadasaxao davis arsi

sagadasaxado davebi TaviseburebebiT xasiaTdeba, rasac 
misi interdisciplinuri xasiaTi da mowesrigebis gansaku-
Trebuli sfero ganapirobebs.  

sagadasaxado samarTalSi SesaZlebelia gamovyoT gadasax-
adis gadamxdelis uflebis dacvis arasasamarTlo da sasa-
marTlo saSualeba.5 sxvadasxva sakanonmdeblo da kanonqvem-
debare normatiuli aqti awesrigebs sagadasaxado davebis 
ganxilvisa da gadawyvetis sakiTxebs, rogorc finansTa sami-
nistros sistemaSi, ise sasamarTloSi ganxilvis dros. saga-
dasaxado davis finansTa saministros sistemaSi ganxilvas 
awesrigebs sagadasaxado kodeqsi, romelic  gansazRvravs 
davebis ganmxilveli sabWosa da Semosavlebis samsaxuris 
mier gadasaxadis gadamxdelis, sagadasaxado agentisa da sxva 

                                                          
4 iqve, 271.
5 iqve, 67.
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valdebuli piris saCivris ganxilvis wess. unda aRiniSnos, 

rom sagadasaxado kodeqsis XLI Tavi orientirebulia sagada-
saxado davis finansTa saministros sistemaSi ganxilvaze, 
xolo sasamarTloSi ganxilvasTan dakavSirebiT ki,

faqtოbrivad, masSi ar aris momwesrigebeli normebi. sa-
qarTvelos sagadasaxado kodeqsis Tanaxmad, `sagadasaxado 
dava SesaZlebelia ganxilul iqnes saqarTvelos finasnTa 
saministros sistemasa da sasamamarTloSi~6. aqve gani-

sazRvreba, rom `amave kodeqsis XIV kariT dadgenilia saga-
dasaxado davis saqarTvelos finansTa saministros sistema-
Si ganxilvis wesi~7. Tumca aRniSnul karSi aseve aris de-
bulebebi, romlebic exeba samarTalwarmoebis sakiTxebs. 
aqamde moqmedi (22.12.2004 wlis) sagadasaxado kodeqsisagan 
gansxvavebiT, sagadasaxado davis ganxilvis sasamarTlo eta-
pis Sesaxeb TiTqmis araferia naTqvami axali (17.09.2004 
wlis) sagadasaxado kodeqsSi da mxolod zogadi danawese-
biT Semoifargleba, mag., rogoricaa, am kodeqsis 296-e mux-
lis me-4 nawili, romlis Tanaxmadac, sasamarTloSi sa-
gadasaxado davis warmobis wesi ganisazRvreba saqarTvelos 
administraciuli saproceso kanonmdeblobiT. aRniSnuli,
metad zogadi normebis garda, sagadasaxado kodeqsis xsene-
buli kari Seicavs ramdenime saproceso normas, romelic 
gamoiyeneba sagadasaxado samarTalwarmoebaSi: sagadasaxado 
aqtebis gasaCivrebis specialuri vada, specialuri wesi, ro-
melzec Semdgom TavebSi iqneba saubari da ganxiluli admi-
nistraciul saproceso WrilSi. damatebiT unda aRiniSnos, 
rom es normebi metad mwiria da Sesabamisad, ver gamodgeba 
im specifikis asaxvisaTvis, romelic aucileblad gansamar-
tia sagadasaxado davebis saproceso problemebis mowesri-
gebisaTvis. 

imisaTvis, raTa gaverkveT sagadasaxado davis arsSi, au-
cilebelia, aRvniSnoT Tavad sagadasaxado organoebis sis-
temac, romelic dadgenilia sagadasaxado kodeqsis mixedviT. 
saqarTvelos moqmedi sagadasaxado kodeqsis Tanaxmad, `sa-
qarTvelos sagadasaxado organoebi arian Semosavlebis sam-
saxuri da mis SemadgenlobaSi Semavali, sqarTvelos finasTa 
ministris mier gasazRvruli struqturuli erTeulebi~8.
Tavad Semosavlebis samsaxuri ki aris saqarTvelos finansTa 
saministros mmarTvelobis sferoSi Semavali, saxelmwifo 
kontrolis ganmaxorcielebeli sajaro samarTlis iuridi-

                                                          
6 saqarTvelos sagadasaxado kodeqsis (2010 wlis 17 seqtemberi) 296-e 
muxlis pirveli nawili.
7 iqve, 296-e muxlis me-2 nawili.
8 iqve, 48-e muxlis pirveli nawili.
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uli piri.9 Sesabamisad, finansTa saministros sitemaSi dave-
bis ganxilvis wesi gamomdinareobs Tavad am organoTa 
struqturisa da ierarqiidan. 

sagadasaxado kodeqsis Tanaxmad, `saqarTvelos finansTa 
saministros sistemaSi sagadasaxado davis ganmxilveli or-
ganoebi arian Semosavlebis samsaxuri da saqarTvelos fi-
nansTa saministrosTan arsebuli davebis ganxilvis sabWo, 
xolo davebis ganxilvis sabWo aris saqarTvelos finansTa 
saministrosTan arsebuli sagadasaxado davis ganmxilveli 
organo~10. Sesabamisad, es organoebi warmoadgenen saqarTve-
los finansTa saministros sitemaSi arsebul im dawesebule-
bebs, romlebic ixilaven sagadasaxado davebs or etapad. sa-
gadasaxado davis ganxilvis oretapiani wesi gansazRvrulia,
aseve, sagadasaxado kodeqsiT, romlis Tanaxmad, saqarTvelos 
finansTa saministros sistemaSi sagadasaxado dava oretapia-
nia da iwyeba saCivris Semosavlebis samsaxurSi wardgine-
biT.11 amrigad, sagadasaxado organoebis sistemis yvelaze 
dabali rgolis regionaluri centrebisa (sagadasaxado in-
speqciis) da sxva organoebis aqtebis gasaCivreba xdeba jer 
Semosavlebis samsaxurSi, Semdgom ki aRniSnuli organos 
gadawyvetilebisa - finansTa saministrosTan arsebul da-
vebis ganmxilvel sabWoSi an sasamarTloSi, romelSic saga-
dasaxado kodeqsis Tanaxmad, Semosavlebis samsaxuris mier 
momCivnisTvis arasasurveli gadawyvetilebis miRebis 
SemTxvevaSi, am momCivans ufleba aqvs, gadawyvetileba misi 
Cabarebidan 10 dRis vadaSi gaasaCivros davebis ganxilvis 
sabWoSi an sasamarTloSi12.  

sagadasaxdo davis ganxilvis sxvadasxva - sasamarTlo da 
arasasamarTlo meqnizmebis arseboba SesaZleblobas iZleva,
pirma moaxdinos sakuTari uflebis sxvadasxva meqanizmiT 
dacva, magram TiToeul am saSualebas axasiaTebs Tavisebu-
rebani - uaryofiTi da dadebiTi mxareebi. sagadasaxado 
organoebTan davebis gadaWris arasasamarTlo saSualebas 
gaaCnia mTeli rigi upiratesobebi, kerZod ki: proceduris 
simartive, saCivris swrafi ganxilva, saxelmwifo baJis 
ararseboba. administraciuli gasaCivreba, Tundac gadamx-
delisTvis uaryofiTi SedegiT, saSualebas aZlevs mas, ukeT 
gaecnos davis arss da sasamarTloSi saqmis ganxilvis 
SemTxvevaSi, ukeT moemzados Tavisi poziciebis dasacavad13. 
sagadasaxado davebze uflebis dacvis arasasamarTlo meqa-
nizms aSkara dadebiTi mxareebi aqvs, Tumca unda aRiniSnos 

                                                          
9 iqve, me-2 nawili.
10 iqve, 297-e muxlis pirveli da me-2 nawilebi.
11 iqve, me-3 nawili.
12 iqve, 305-e muxlis pirveli nawili.
13 rogava z., gadasaxadebi, sagadasaxado sistema da sagadasaxado samarTa-
li, Tbilisi, 2002, 269.
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isic, rom aseTi momxiblavi SesaZleblobis miuxedavad, uf-
lebis dacva sasamarTlos gareSe meqanizmebiT dResdReobiT 
arcTu efeqturia. rogorc praqtika gviCvenebs, gadasaxadis 
gadamxdelTa saCivrebis ganxilva zemdgom sagadasaxado or-
ganoebSi Zalian iSviaTad mTavrdeba gadasaxadis gadamxde-
lis gamarTlebiT.14 aRniSnuli mxolod saqarTveloSi rodi 
xdeba, aramed sxva saxelmwifoTa sinamdvileSic asea. xsene-
buli situacia Camoyalibda sxva qveynebSi: safrangeTSi sa-
gadasaxado samsaxuris farglebSi davebis gadawyvetisas ga-
dasaxadis gadamxdelis saCivari dakmayofilda mxolod 
SemTxvevaTa 20%-Si, daniaSi - 10%=-mde, xolo ruseTSi - 11%-
Si15.

aseTi mdgomareoba axsnilia sxvadasxva garemoebiT, Tumca 
ZiriTadi mainc isaa, rom zemdgomi administraciuli orga-
nos qmedeba misi qveda ierarqiuli rgolis poziciis gamya-
rebiskenaa mimarTuli. zemdgom sagadasaxado organos xSi-
rad urCevnia daicvas misdami daqvemdebarebuli, vidre 
daakmayofilos mopasuxis moTxovna.16

sagadasaxado davis finansTa saministros sitemaSi gan-
xilvis arc ise damaimedebeli garmoebebis gamo, unda aRi-
niSnos sasamarTlo meqanizmis Taviseburebani da pozitiuri  
mxareebi. sagadasaxado organoebTan konfliqtis gadawyvetis 
sasamarTlo saSualebis upiratesoba mdgomareobs SemdegSi: 
davebi ganixileba SedarebiT obieqturad; gadasaxadis ga-
damxdelTa moTxovnebis dakmayofilebis procenti sasamar-
Tlo wesiT gacilebiT maRalia; sasamarTlos aqvs sasarCelo 
moTxovnis uzrunvelsayofad RonisZiebebis miRebisa da sa-
samarTlo gadawyvetilebis iZulebiTi aRsrulebis SesaZ-
lebloba, samarTalwarmoebis yvela stadia ki mowesrigebu-
lia saproceso kanonmdeblobiT.17

aRsaniSnavia sagadasaxdo davis dawyebis momentisaTvis 
davis monawile mxareebis samarTlebrivi mdgomareoba. gada-
saxadis gadamxdeli da sagadasaxado organo Tavidanve ara-
Tanabar mdgomareobaSi arian Cayenebulni; miuxedavad imisa, 
vin ityvis uars moTxovnis Sesrulebaze, dava mainc gadasax-
adis gadamxdelma unda daiwyos, aqedan gamomdinare, sasa-
marTloSi sarCelis Setanis SemTxvevaSi baJis gadaxda yo-
velTvis gadamxdels mouwevs.18

amgvaria sagadasaxado davebis ganxilvis qarTuli mod-
eli, romelic gansxvavdeba sxva saxelmwifoTa kanonmdeblo-

                                                          
14 iqve.
15 iqve, 270.
16 iqve.
17 iqve, 271
18 xmalaZe v., SaviSvili i., xatiaSvili d., migriauli r., saqarTvelos sa-
gadasaxado kodeqsis komentarebi, Tbilisi, 2006, 220.
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biT gansazRvruli wesisagan, rac, Tavis mxriv, statiaSi iq-
neba ganxiluli.

2. sagadasaxado davis ganxilvis specialuri wesi da misi 
danergvis perspeqtivebi saqarTveloSi

2.1. sagadasaxado davis ganxilvis specialuri wesi

msoflioSi damkvidrebuli praqtikis Sesabamisad, sagada-
saxado davebs specializebuli sasamarTloebi ganixilaven. 
aRniSnuli meqanizmi sakmao efeqturobiT gamoirCeva. admi-
nistraciuli da specializebuli sasamarTloebis sistemas 
sakmaod didi xnis istoria gaaCnia. Tavad administraciuli 
sasamarTloebis arsebobac sasamarTlo davebis ganxilvis 
specializaciis erT-erT saxes warmoadgens; miuxedavad amisa,
rig qveynebSi administraciuli sasamarTloebis sistemaSic 
ki arsebobs specializebuli sagadasaxado da socialuri 
sasamarTloebi. administraciuli marTlmsajulebis princi-
pebSi garkvevisaTvis, saWiroa zogadad mimovixiloT msof-
lioSi arsebuli praqtika.

am sakiTxTan dakavSirebiT gansakuTrebiT mniSvnelovania 
germanuli sasamarTloebis sistema. germanuli administra-

ciuli sasamarTlos sistema saTaves iRebs XIX saukunidan, 
roca 1863 w. erT-erT germanul saxelmwifoSi - badenSi,
dafuZnda pirveli administraciuli sasamarTlo. admini-
straciuli sasamarTloebi, maTi dRevandeli saxiT, Seiqmna
meore msoflio omis Semdeg (1946-47ww.), Tumca zogierT 
maTgans SeiZleba SevamCnioT vaimaris respublikis periodis 
winamorbedebTan kavSiri. germaniaSi administraciulsamar-
Tlebrivi dacva xorcieldeba saerTo da specializebuli 
administraciuli sasamarTloebis mier. specializebulebia
socialuri da finansuri sasamarTloebi. finansur sasamar-
Tloebs eqvemdebara mxolod sagadasaxadosamarTlebrivi da-
vebi da aseT SemTxvevebSi arsebobs ori instancia.19 germa-
nuli modeli iTvaliswinebs sasamarTlo sistemis sam in-
stancias. yvela SemTxvevaSi administraciuli sasamarTloebi 
warmoadgens administraciulsamarTlebrivi davebis ganxil-
vis pirvel instancias.20 rac Seexeba specialuri sasamar-
Tloebis sistemas, specialuri administraciulsamarTle-
brivi davebis mimarT sagadasaxado da socialuri samar-
Tlis dargebSi arsebobs Tavisi, gansakuTrebuli admini-

                                                          
19 Козырин А.Н., Штатина М.А., Зелениов А.Б., Богдановская И.Ю., Данилов С.Ю., Сажина 
В.В., Райтемаиер К., Шаих К., Хкеров Г.И., Административное Право Зарубейжных Стран, 
2003, 312.
20 iqve, 313.
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straciuli sasamarTlo warmoeba.21 rogorc vxedavT, germa-
nuli administraciuli iusticiis sistema emxroba sagada-
saxado davebis ganmxilveli organoebis arsebobas.

Aadministraciuli sasamarTloebis sistemaSi arsebuli spe-
cialuri sagadasaxado sasamarTlo, aseve, gaTvaliswinebu-
lia franguli modeliTac. administraciuli iusticiis 
organoebis sistema safrangeTSi moicavs saxelmwifo sabWos
(administraciuli iusticiis centraluri da xelmZRvaneli 
organo); Cveulebrivi administraciuli davebis ganmxilvel
administraciul sasamarTloebs; administraciuli iusti-
ciis specializebul sasamarTlo dawesebulebebs.22

regionaluri administraciuli sasamarTloebi kompeten-
turebi arian, ganixilon nebismieri administraciuli dava, 
garda kanoniT sxva iurisdiqcias gankuTvnili saqmeebisa 
(materialuri kompetencia). sxva sityvebiT, regionaluri sa-
samarTloebi ganixilaven yvela adminsitraciul davas pir-
veli instanciiT, garda im saqmeebisa, romlebic specialize-
buli admisnitraciuli sasamarTloebis kompetencias gane-
kuTvneba, aseve, garda im davebisa, romlebic maTi gansaku-
Trebuli mniSvnelobidan gamomdinare, ganekuTvneba saxelm-
wifo sabWos kompetencias.23

administraciuli iusticiis specializebuli sasamarTlo 
dawesebulebebis ricxvs ganekuTvneba saangariSo palatebi 
(erovnuli da regionaluri), sxvadasxva disciplinuri sasa-
marTlo dawesebuleba, romlebic aparatis SigniT qmnis sam-
marTveloebs (mag., profesor-maswavlebluri Semadgenlo-
bisTvis) an administraciuli organoebis CarCoebs gareT 
(mag., Tavisufal profesiaTa pirebisTvis - eqimebisTvis, ar-
qiteqtorebisTvis da a.S.). SesaZloa specializebuli admini-

straciuli sasamarTloebis Seqmna ad hoc - garkveuli vadiT 
da garkveuli amocanebis gadasawyvetad (mag., sasamarTloebi 
omiT miyenebuli zianis anazRaurebis Taobaze).24

GCvenTvis gansakuTrebiT saintereso sakiTxs sagadasaxado 
davis specialuri ganxilvis amerikuli modeli warmoadgens. 
aSS-is sagadasaxado sasamarTlo jer kidev 1924 wels Seiqm-
na da igi sagadasaxado tribunalad iwodeboda.25 aSS-is sa-
samarTlo sistema sami instanciisgan Sedgeba, romelTac
yvelas sakuTari uflebamosileba gaaCnia. pirveli instan-
ciis sasamarTloebi, maT Soris, sagadasaxado sasamarTlo, 
olqis sasamarTloebi da federaluri sasamarTloebi erTad 

                                                          
21 iqve, 314.
22 iqve, 275.
23 iqve, 278.
24 iqve, 279.
25 Sterrett S.B., The Role of the Tax Court in Tax Dispute Resolution, Capital University Law 
Review, Vol. 17, No. 4, 1989, 441.
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axorcieleben administraciul iusticias.26 aq vxvdebiT sam 
uflebamosil sasamarTlo instancias, amasTan, samive instan-
cias aqvs sakuTari dadgenili ierarqia, romelic miznad 
isaxavs, Tavidan aicilos gadafarva da konfliqturi 
iurisdiqcia. am SemTxvevaSi, qarTuli samarTlis msgavsad,
aSS-Sic mkacrad dadgenilia sasamarTlo organoTa ie-
rarqia.      

amerikeli mecnierebis mier prioriteti miniWebuli aqvs 
winasasamarTlo meqanizmebsac da miiCneva, rom `sagadasaxado 
davis sworad warmarTvaSi gadamwyvet rols swored winare 
stadia TamaSobs. gadasaxadis gadamxdels SeuZlia airCios 
ramdenime organo, romlis saSualebiTac igi miiRebs Sesaba-
mis samarTlebriv gadawyvetilebas, Tumca amerikaSi kanonm-
debloba qmnis garkveul winaswar safexurebs da zog sa-
kiTxSi es administraciuli RonisZiebebi savaldebuloa~27.
amasTan, sul ufro da ufro SeiniSneba tendencia, rom dava 
gadawydes ara sasamarTlo warmoebis wesiT, aramed Tavad 
sagadasaxado organos sitemaSi, sagadasaxado samsaxurebi 
Riad waaxaliseben Suamavlobas, nebayoflobiT makavSirebel 
arbitrsa da davis gadawyvetis alternatiul saSualebebs. 
sagadasaxado sasamarTlos wesebi, aseve, waaxaliseben sagada-
saxado davis ganxilvis alternatiul meTodebs.28 rac Seex-
eba davis gadawyvetis alternatiul meTodebs, amJamad, ame-
rikaSi aqtiurad gamoiyeneba sagadasaxado arbitraJebis me-
qanizmi. gansakuTrebiT ki, aRsaniSnavia, saerTaSoriso saga-
dasaxado arbitraJi, romlis funqciasa da mizans wamoagens 
administraciul organoebsa da Statebs Soris warmo-
Sobili davebis ganxilva iseT mniSvnelovan sakiTxebze, ro-
goricaa ormagi taqsacia (dabegvra).29 amerikeli mecnierebi 
gansakuTebiT mxars uWeren sagadasaxado arbitraJis arsebo-
bis waxalisebas sxvadasxva StatebisaTvis30.

amerikuli modelis Tanaxmad, gadasaxadis gadamxdelma 
unda mimarTos sagadasaxado sasamarTlos. am SemTxvevaSi 
kidev erT Taviseburebas vxvdebiT. gadasaxadis gadamxdelis 
saSualeba, daicvas Tavisi ufleba sasamarTlo wesiT daric-
xuli gadasaxadis gadaxdamde, aris unikaluri sagadasaxado 
sistemebs Soris. umetesi sagadasaxado sistema tradici-
ulad daJinebiT moiTxovs daricxuli gadasaxadis srul 

                                                          
26 Treusch P. E., What to Consider in Choosing a Forum to Resolve an Ordinary Tax Dispute, Tax 
Lawyer, Vol. 55, No. 1, 2001-2002, 86.
27 iqve, 83.
28 iqve, 84.
29 Arbitration in International Tax Matters,  Ad Hoc Group of Experts on International Cooperation 
in Tax Matters Tenth meeting, Geneva, 2001, 2.
30 Treusch P. E., What to Consider in Choosing a Forum to Resolve an Ordinary Tax Dispute, Tax 
Lawyer, Vol. 55, No. 1, 2001-2002, 86.
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gadaxdas da darRveuli uflebis aRdgenis saSualebad ukan 
dabrunebis xerxs miiCnevs. aRniSnuli gamonaklisi SesaZ-
lebloba ganpirobebulia SeerTebuli Statebis sagadasax-
ado `TviTadministrirebis~ mizeziT. es sistema TviTadmini-
strirebadia im mizezis gamo, rom gadasaxadis gadamxdeli 
Tavad datvirTulia valdebulebiT, Seatyobinos Se-
mosavlebis Sesaxeb, moiTvalos da gadaixados gadasaxadi.31

sagadasaxado samarTalwarmoebis amgvari Tavisebureba ar 
aris gavrcelebuli mTel msoflioSi da warmoadgens gamo-
naklis SemTxvevas. 

amerikuli modelis Sesabamisad, sasamarTlosadmi mimarT-
va SesaZlebelia SeizRudos garkveuli faqtorebiT, es 
SeiZleba iyos kanoni an gadasaxadis gadamxdelis qmedeba
(moqmedeba/umoqmedoba), SesaZlebelia saxeze iyos sasamar-
Tlosadmi mimarTvis SezRudvis ramdenime SemTxveva, maT
Soris, SezRudva gadasaxadis tipis mixedviT. sagadasaxado 
samarTalwarmoebis Statebiseuli modeli xasiaTdeba im Ta-
viseburebiT, rom Tavad specialuri sasamarTlos ufleba-
mosilebani SezRudulia. sagadasaxado sasamarTlo, saolqo 
da federaluri sasamarTloebi wamoadgenen SezRuduli 
iurisdiqciis sasamarTloebs. sagadasaxado sasamarTlos 
iurisdiqcia SezRudulia garkveuli tipis gadasaxadebTan 
mimarTebiT, Tumca moicavs saSemosavlo, samamulo (qonebis), 
saCuqris, Warbi mogebis da garkveuli saxis aqcizis gada-
saxads kerZo fondebis mimarT. Tu dava Seicavs romelime 
sxva saxis federalur gadasaxads an damatebiT daricxvas, 
sawarmos aqcizTan, telefonis aqcizTan, telegrafis, liqi-
oris, nikotinis gadasaxadTan, sagadasaxado sasamarTlo ar 
aris uflebamosili is ganixilos. am saxis davebze ufleba-
mosilia saolqo da federaluri sasamarTloebi, romlebic 
iziareben konkurentul iurisdiqcias am davebTan mimarTe-
biT32. sagdasaxado sasamarTlos aRniSnuli modeli gamoir-
Ceva TaviseburebebiT.

sasamarTlosadmi mimarTvis SezRudva, aseve, SesaZlebelia
dakavSirebuli iyos daricxvis Sesaxeb aqtis gamocemasTan. 
rogorc Cans, es problema SeerTebuli Statebis realobaS-
ic dgas. saqme exeba SemTxvevas, rodesac gasaCivrebis ufleba 
izRudeba iqidan gamomdinare, rom piri ixdis gadasaxads 
manam, sanam sagadasaxado organo gamoscems gasaCivrebis 
formalur safuZvels - `sagadasaxado moTxovnas~, romlis
gasaCivrebac SesaZlebelia misi Cabarebidan 90 dRis vadaSi. 

amerikul modelSi, aseve, aRsaniSnavia gansxvavebebi sa-
proceso ganxilvis Taviseburebebi - samive sasamarTlo in-

                                                          
31 iqve, 85.
32 iqve, 86.
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stanciaTa Soris. sagadasaxado sasamarTlo, SesaZloa admi-
nistraciuli kuTvnilebis gamo, moiazreba rogorc zedmi-
wevniT moqnili, araformaluri da iafi procedurebis 
momcveli, vidre saolqo da federaluri instanciebi. Aaseve,
damatebiTaa aRniSnuli garkveuli aspeqtebi: sagadasaxado 
sasamarTlo uzrunvelyofs garantirebul moqnilobas Tavis 
mcire, arCevad patara saqmeebze, misi Semoklebuli warmoe-
biT, mtkicebis ufro moqnil wesebs, instruqtaJisa da zepi-
ri argumentebisagan Tavisuflebas, daCqarebul, araprece-
dentul gadawyvetilebebs. magram es SedarebiT rbili wese-
bi ergeba mxolod saqmeebs, romelTa davis sagani ar aRema-
teba 50 000 dolars.33 rogorc vxedavT, miuxedavad imisa,
rom sagadasaxado sasamarTlo sakmaod qmediTi meqanizmia, 
arsebobs garkveuli SezRudvebi, romlebic mxares iZule-
buls xdis, mimarTos sxva instanciis sasamarTlos, rac 
ufro rTul saqmeebze xdeba. 

2.2. sagadasaxado davis specialuri wesis danergvis pers-
peqtivebi saqarTveloSi

sagadasaxado davebis ganmxilveli sasamarTloebis dafuZ-
nebas bevri dadebiTi mxare gaaCnia, Tumca is calsaxad mi-
zanSewonili ar aris qarTuli realobisaTvis. 

qarTuli kanonmdebloba ar ivaliswinebs raime speciali-
zebuli sasamarTlo organoebis arsebobas. `saerTo sasa-
marTloebis Sesaxeb~ organuli kanoni gansazRvravs, rom 
`marTlmsajuleba aris sasamarTlo xelisuflebis ganxor-
cielebis erT-erTi forma da mas samoqalaqo, administra-
ciul da sisxlis samarTalwarmoebaTa meSveobiT axorcie-
leben saerTo sasamarTloebi~34. amave kanoniTaa dadgenili 
sasamarTlo xelisuflebis organoTa sistema -= saqarTvelos 
saerTo sasamarTloebia: raionuli (saqalaqo) sasamarTlo, 
saapelacio sasamarTlo, saqarTvelos uzenaesi sasamarTlo.35

saqarTveloSi kanonmdebloba ar iZleva imis saSualebas, 
rom Seiqmnas specializebuli sasamarTlo organo. saqarT-
velos konstitucia pirdapir krZalavs msgavsi sasamar-
Tloebis Seqmnas - `sagangebo an specialuri sasamarToebis 
Seqmna dauSvebelia~36, Sesabamisad, am wesis ganxorcieleba 
SeuZlebeli iqneba qarTul realobaSi, sanam ar ganxor-
cieldeba sakonstitucio cvlileba. 

                                                          
33 iqve.
34 `saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli kanonis pir-
veli muxlis me-2 punqti.
35 iqve, me-2 muxlis pirveli punqti.
36 saqarTvelos konstituciis 83-e muxlis me-4 punqti.
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specializebuli sasamarTlo organoebis arseboba gamar-
Tlebulia samecniero da praqtikuli aspeqtebiT, Tumca,
aseve, aRsaniSnavia, rom konstituciis SemzRudavi debule-
bebisa da sxva faqtorebis gamo aRniSnuli modelis pirda-
pir kalkirebas saqarTveloSi perspeqtiva ar gaaCnia. saga-
dasaxado davebis ganxilva rigi TaviseburebebiT xasiaTdeba 
da moiTxovs dabegvris ZiriTadi principebisa da sagadasax-
ado proceduruli debulebebis srulyofil codnas. saga-
dasaxado davebis ganxilvis specialuri modeli saSualebas 
iZleva, dava ganxilul iqnes amisaTvis gansakuTrebulad 
kompetenturi pirebis mier mokle vadebSi, maqsimalurad 
moqnilad. sagadasaxado davebis ganmxilveli spe-
cializebuli sasamarTloebis, iseve, rogorc socialuri 
sasamarTloebis arseboba gamarTlebuli meqanizmia, romel-
mac aRiareba hpova da ukve didi xnis istoria gaaCnia. 

specialuri administraciuli an sagadasaxado sa-
samarTloebis Seqmna qarTuli realobisaTvis ar iqneboda 
mizanSewonili, radgan aRniSnuli iseTi patara qveynisaTvis, 
rogoric saqarTveloa, gamoiwvevda did materialur da 
aramaterialur danaxarjs. aqve unda aRiniSnos, rom sagada-
saxado davebis odenoba ar iZleva imis Tqmis saSualebas, 
rom mizanSewonilia sagadasaxado davebis ganmxilveli 
calke sasamarTlo organos arseboba. saqarTvelos uzenaesi 
sasmarTlos mier gamoqveynebuli statistikuri monacemebis 
Tanaxmad, 2010 wels pirveli instanciis sasamarTloSi gan-
xiluli 9608 saqmidan mxolod 3810 warmoadgenda sagadasax-
ado davas.37 sagadasaxado davebis specifikidan gamomdinare,
mizanSewonilia, moxdes sagadasaxado davebis ganxilva spe-
cializebuli wesiT, saerTo sasamarTloebis sistemaSi, sa-
Tanadod uflebamosili sagadasaxado kolegiebis/palatebis 
meSveobiT. aRniSnuli wesi xels Seuwyobs sagadasaxado da-
vis gansakuTrebiT kompetenturi Semadgenlobis mier swra-
fad, moqnilad da efeqturad ganxilvas. rasakvirvelia, aR-
niSnuli wesis danergvas Tan unda axldes sakanonmdeblo 
cvlilebebi, romlebic xels Seuwyobs gadasaxadis gadamx-
delis uflebis dacvis garantiebis gamyarebas. 

zemoaRniSnulidan gamomdinare, unda iTqvas, rom sagada-
saxado davis specialuri sasamarTloebis Seqmna sakmaod 
efeqturi da gamocdili meqanizmia, magram aranakleb efeq-
turi da saqarTvelos realobisaTvis nakleb radikaluri 
iqneba sagadasaxado kolegiebis/palatebis Seqmna saerTo sa-
samarTloebis sistemaSi. 

                                                          
37 ix., sus saqarTvelos saerTo sasamarTloebSi ganxiluli saqmeebis sta-
tistika: http://www.supremecourt.ge/statistical-data-for-the-year-2010/
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daskvna

daskvnis saxiT unda aRiniSnos, rom sagadasaxado davebis 
ganxilva mniSvnelovani TaviseburebebiTa da sirTuleebiT 
xasiaTdeba, rasac adasturebs aramxolod sakanonmdeblo 
normebis analizi, aramed Tavad kanonmdeblis poziciac, ris 
mixedviTac, sagadasaxado davebis ganxilvis arasasamarTlo 
meqanizmi rTul - orsafexurian sistemas moicavs. sagadasax-
ado davebis finansTa saministros sitemaSi ganxilvis meqa-
nizmi dResdReobiT araefeqturia da gadasaxadis gadamxde-
lisaTvis xSirad araa Sedegis momtani, Sesabamisad, igi ar 
gvevlineba gadasaxadis gadamxdelis uflebis dacvis sru-
lyofil saSualebad. msoflioSi arsebuli tendenciis gaT-
valiswinebiT, unda moxdes am meqanizmebis gamoyenebis wax-
aliseba. praqtikidan gamomdinare, SeiZleba davaskvnaT, rom 
sagadasaxado organoebi Zalzed iSviaTad akmayofileben sa-
Civars, rac, faqtobrivad, axdens am meqanizmis paralizebas 
da uflebis dacvis erTaderT saSualebad sasamarTlo rCe-
ba. mizanSewonilia, gaizardos sagadasaxado davis ganxilvis 
arasasamarTlo meqanizmis roli da daixvewos procedura, 
rac gamoiwvevs darRveuli uflebis ufro swrafad da moq-
nilad aRdgenas da sasamarTloebis gantvirTvas.  

msoflios sxvadasxva saxelmwifoSi arsebuli sagadasax-
ado davis ganxilvis specialuri wesi sakmaod efeqturi da 
gonivruli meqanizmia. sagadasaxado samarTalurTierTobis 
Taviseburebebidan gamomdinare, ucxo qveynebis msgavsad, mi-
saRebi iq-neboda specialuri sagadasaxado sasamarTloebis 
sistemis SemoReba, Tumca qarTuli sinamdvilis gaTvaliswi-
nebiT, ufro mizanSewonili iqneba saerTo sasamarTloebis 
sistemaSi specialuri kolegiebis/palatebis Seqmna, rac xels 
Seuwyobs sagadasaxado davebis efeqtur, moqnil, swraf da 
profesionalur ganxilvas, naklebi danaxarjebiTa da mokle 
vadebSi. saqarTvelos perspeqtivisaTvis, Tu odesme Seiqmna 
Sesabamisi sakanonmdeblo safuZveli, romelic SesaZleblo-
bas miscems gadasaxadis gadamxdels, ufleba aRniSnuli we-
siT daicvas, aucilebeli iqneba, ganxorcieldes Sesabamisi 
sakanonmdeblo cvlilebebi, daixvewos sagadasaxado da sa-
proceso kanonmdebloba, raTa aRniSnuli RonisZiebebis kom-
binaciam uzrunvelyos gadasaxadis gadamxdelis uflebebis 
srulyofili dacvis SesaZleblobis arseboba.
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Particularities of the Georgian Model of Disputing 
Tax Litigation and the Necessity of a Reform

Summary

Ilia Tsiklauri

This present article reviews the characteristics of a tax dispute, the special
rule of the hearing and perspectives for the implementation of this rule. 
According to the Georgian Tax Code, tax dispute may be discussed in the 
Ministry of Finance or in the Court.1 So, the article generally reviews a tax 

dispute settlement such as judicial and non-judicial mechanisms, as they have an 

important link between each other. 
The paper first discusses the nature of the tax dispute, its specific originality, 

which makes it unique and different from other types of disputes. 
Below are described and analyzed judicial and non-judicial mechanisms of tax 

disputes in general. The Tax Code defines state organs, which have authority to 
settle disputes, such as Ministry of Finance – Dispute Settlement Council and 
Revenue Service. Within the Ministry of Finance a tax dispute is double-stage and 
starts by filing complaint in the Revenue Service. 2 Non-judicial mechanisms of 
tax disputes are often unable to provide complete protection of taxpayers' rights. 
Therefore, it’s significant to convey disputes outside the executive branch, namely 
- judicial bodies.3  Therefore, the paper attracts particular attention to analysis of
tax disputes in the court. 

According to the Tax Code, Georgian Administrative Procedural Law 
determines proceeding of tax dispute.4  There is no other special rule in the Tax 
Code. These provisions are very scarce, so, they do not describe the specificities 
of interpretation of tax disputes. 

Judicial and non-judicial mechanisms of tax dispute settlement are 
characterized by positive and negative aspects. These issues are analyzed in this 
article. 

According to the established practice, tax disputes are discussed by 
specialized courts. Therefore, the article examines and offers the comparative 
analysis with the German, French and American models of tax dispute settlement.

                                                          
 Ph.D. Student at Ivane Javakhishvili Tbilisi State University.
1 Georgian Tax Code of 17 September, 2010, article  296.1.
2 Georgian Tax Code of 22 December, 2004, article   146.1.
3 Ibid. article 297.3.
4 Rogava Z., Taxes, Tax System and Tax Law, Tbilisi, 2002, p. 267.
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Despite the fact that the existence of specialized judicial bodies is justified by 
scientific and practical aspects, implementation of this model does not have 
prospects in Georgia, because of restrictive provisions of the Constitution and 
other factors. 

As a conclusion, the article notes that the creation of a special administrative 
or a special tax courts in Georgian reality, would not be advisable, because this 
will provoke irrational spending of material and non-material (human) resources,
for such a small country as Georgia. For the above mentioned reasons, in 
Georgian reality a less radical step, such as creation of tax chambers and boards 
within the courts system would be a preferable option.
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eqstradiciis problemebi adamianis uflebaTa 

evropuli sasamarTlos praqtikis mixedviT

natalia burduli

Sesavali

statiaSi ganixileba eqstradiciis problemebi adamianis 
uflebaTa evropuli sasamarTlos (SemdgomSi `evropuli sa-
samarTlo~) praqtikis safuZvelze. naSromis mizania, daadgi-
nos saerTaSoriso samarTalSi arsebuli, eqstradiciasTan 
dakavSirebuli standartebi, konkretulad ki, adamianis uf-
lebaTa dacvis kuTxiT. 

eqstradiciis problemis ganxilvisas, upirvelesad, yura-
dReba daeTmoba adamianis uflebaTa evropuli sasamarTlos 
precedentul samarTals. kerZod, ganxiluli iqneba, Tu ro-
gor moaxdina sasamarTlom adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis evropuli konvenciis (SemdgomSi 
`evropuli konvencia~)1 interpretacia sxvadasxva saqmis sa-
fuZvelze. aRsaniSnavia, rom evropul konvenciaSi pirdapir 
ar aris mocemuli debuleba eqstradiciis Sesaxeb, Tumca 
konvenciis me-3 muxlis ganmartebis Sedegad irkveva, rom eq-
stradiciis problema evropuli konvenciis ganuyofeli na-
wilia.

eqstradiciis problemasTan Zalian mWidro kavSirSia e.w. 

Non-Refoulement-is principi, romelic mocemul naSromSi Zi-
riTadad ori dokumentis - evropuli konvenciisa da wame-
bisa da sxva sastiki, araadamianuri an Rirsebis Semlaxveli 
mopyrobis da dasjis winaaRmdeg (SemdgomSi - `wamebis sawi-
naaRmdego konvencia~) safuZvelze iqneba ganxiluli. 

1. adamianis uflebaTa evropuli sasamarTlos praqtika

eqstradicia da deportacia mniSvnelovan rols TamaSobs 
iseT seriozul danaSaulebTan brZolaSi, rogoricaa, maga-
liTad, terorizmi. eqstradicia pirdapir kavSirSia sax-
elmwifoebis mier pozitiuri valdebulebebis Sesrulebas-
Tan, gansakuTrebiT ki, iseT movaleobasTan, rogoricaa, wa-
mebis akrZalva.2

evropuli konvenciis mixedviT, saxelmwifoSi daSvebisa 
Tu gaZevebis Sesaxeb gadawyvetilebam konvenciis arcerTi 

                                                          
 doqtoranti (Tsu).
1 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli kon-
vencia, 1950 weli.
2 Countering Terrorism, Protecting Human Rights: A Manual, OSCE, 2007.
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ufleba, maT Soris, arc me-3 muxli, ar unda daarRvios. 
dadgenili precedentuli samarTlis Tanaxmad, piris eq-
stradiciam 3 an deportaciam SeiZleba wamoWras konvenciis 
me-3 muxlis darRvevis safrTxe, rodesac arsebobs gasaTva-
liswinebeli mizezebi varaudisTvis, rom piri mimReb sax-
elmwifoSi am muxlis sawinaaRmdego mopyrobas daeqvemdeba-
reba.

1.1. garabaevi ruseTis winaaRmdeg

2002 wlis 27 seqtembers ruseTis xelisuflebam daakava 
TurqmeneTis centraluri bankis yofili maRalCinosani, mu-
rat garabaevi, romelsac brali edeboda Tanamdebobis bo-
rotad gamoyenebiT didi raodenobiT Tanxisa da saxelmwi-
fo sakuTrebis miTviseba-gaflangvaSi (saubaria daax. 41 mi-
lion amerikul dolarze). garabaevi TurqmeneTis mxridan 
misi eqstradiciis moTxovnis safuZvelze daakaves. 24 oq-
tombers ruseTis xelisuflebam ganaxorciela garabaevis eq-
stradicia. aqve aRsaniSnavia is garemoebac, rom garabaevs
im droisTvis ruseTis moqalaqeoba hqonda miniWebuli. aR-
niSnulma pirma evropul sasamarTloSi Seitana ganacxadi, 
amtkicebda ra, rom mis mimarT ganxorcielebuli eqstradi-
cia arRvevda evropuli konvenciis mesame muxls, romelic 

ambobs: `aravin SeiZleba daeqvemdebaros wamebas, araadamia-
nur an Rirsebis Semlaxvel mopyrobas an dasjas~4.

sasamarTlo praqtikiT dadgenilia, rom wevri-
saxelmwifos mxridan eqstradiciam SeiZleba warmoSvas am 
saxelmwifos pasuxismgeblobis sakiTxi konvenciis mesame 
muxlis darRvevisTvis, rodesac arsebobs sakmarisi safuZ-
veli fiqrisTvis, rom piris eqstradiciam SeiZleba gamoiw-
vios mis mimarT mesame muxliT akrZaluli qmedebebis MEDEgan-
xorcieleba. am SemTxvevaSi ara momTxovn saxelmwifoze, 
aramed mxolod gadamcemi qveynis pasuxismgeblobaze SeiZle-
ba iyos saubari, radgan am qveynis mier ganxorcielebulma 
eqstradiciam gamoiwvia konvenciis mesame muxlis darRveva.5

principi, romlis mixedviTac, piris eqstradicia im qveyana-
Si, sadac igi SesaZloa daeqvemdebaros me-3 muxlis sawi-
naaRmdego mopyrobas da romelic konvenciis Tanaxmad, pa-
suxismgeblobas akisrebs eqstradiciis ganmaxorcielebel 

                                                          
3 Chahal v. the United Kingdom, 1996 wlis 15 noemberi, Reports 1996-V.
4 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, muxli 
3.
5 Soering v.The United Kingdom, Judgment of 7 July 1989, Series A no. 161, pp.35-36, §§89-91; 
aseve, ix., Vilvarajah and Others v. the United Kingdom, 30 October 1991, Series A no. 215, p. 
36, §107; H.L.R. v. France, 29 April 1997, Reports 1997-III, p. 758, §37.



92 sarCevi #1-2(3-4), 2012

saxelmwifos, pirvelad Soering-is saqmeSi iqna gacxadebuli6.
aRnSnul saqmeSi SeerTebuli Statebi gaerTianebuli same-
fosgan moiTxovda mimalvaSi myofi piris eqstradicias, ro-
melsac bralad edeboda mkvlelobis Cadena virjiniis Stat-
Si. ganmcxadebeli moiTxovda eqstradiciis SeCerebas imis 
safuZvelze, rom im SemTxvevaSi, Tu mas msjavrs dasdebdnen 
SeerTebul StatebSi mkvlelobis CadenisTvis, mas moeloda 
sasikvdilo ganaCeni da e.w. `sikvdilmisjilTa saknis feno-
meni~7, romelic, misi mtkicebiT, warmoadgenda araadamianur 

mopyrobas. Soering-is saqmeSi danaSaulis Cadenis dros misma 
asakma8 da Semdgomma sulierma mdgomareobam, aseve, sasamar-
Tlos Seuwyo xeli, daedgina, rom xsenebuli pirobebi war-
moadgenda araadamianur da damamcirebel mopyrobas. sasa-
marTlom SemdgomSi gadawyvita, rom im SemTxvevaSi, Tu 
gaerTianebuli samefo arsebul pirobebSi moaxdenda eq-
stradirebas, adgili eqneboda me-3 muxlis darRvevas.

rac Seexeba wamebis risks, is unda Sefasdes, upirveles 
yovlisa, imis gaTvaliswinebiT, Tu ra iyo cnobili gadam-
cemi saxelmwifosTvis da ra unda scodnoda mas eqstradi-
ciis dros.9 cudi mopyroba unda aRwevdes sisastikis mini-
malur dones mainc. amis gansazRvra ki yovel konkretul 
SemTxvevaSi sxvadasxvanairad xdeba, damokidebulia sxvadasx-
va faqtorze, rogoricaa, magaliTad, qmedebis xangrZlivoba, 
saxe, eqstradirebuli piris fizikuri Tu sulieri mdgoma-
reoba. 10 qmedeba CaiTvleba `araadamianurad~ Tu is Cadeni-
lia ganzrax, grZeldeboda saaTebis ganmavlobaSi da iwvevda 
Zlier fizikur Tu sulier tkivils. 11 rac Seexeba mesame 
muxlis Sesabamisad, `damamcirebel~ mopyrobas an dasjas, sa-
samarTlom unda gaarkvios obieqtis damcirebas hqonda Tu 
ara pirze iseTi efeqti, romelic ewinaaRmdegeba xsenebul
muxls12.

imis dasamtkiceblad, rom adgili hqonda zemoxsenebuli
qmedebebis Cadenas, sasamarTlo uSvebs cnebas - `safuZvliani 
eWvis miRma~, Tumca iqve amatebs, rom aseTi mtkiceba SeiZle-
ba emyarebodes mxolod sakmarisad Zlier, naTel da Tanmim-

                                                          
6 Soering v.The United Kingdom, Judgment of 7 July 1989, Series A no. 161, pp.35-36, §§89-91. 
7 `sikvdilmisjilTa saknis fenomeni~ warmoadgens patimrobis pirobebis 
erTobliobas (saxeldobr, Zalian mkacri da sastiki, maRali usafrTxoe-
bis cixes, romelSic patimari SesaZloa imyofebodes wlebis ganmavloba-
Si, saapelacio procesis xangrZlivobis gaTvaliswinebiT) sikvdilis 
yvelgan Tanmdevi sulieri tkivilis qveS.
8 igi 18 wlamde asakis iyo.
9 Vilvarajah and Others v. the United Kingdom, 30 October 1991, Series A no. 215, p. 36, §107.
10 iqve.
11 Kudla v. Poland [GC], no.30210/96, §92, ECHR 2000-XI.
12 Albert and Le Compe v. Belgium, Judgment of 10 February 1983, Series A no. 58, p. 13, §22.
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devrul faqtebs. am SemTxvevaSi gasaTvaliswinebelia, aseve,
mxareebis saqcieli.13

garabaevis saqmesTan dakavSirebiT, sasamarTlos, upir-
veles yovlisa, unda daedgina namdvilad iyo Tu ara piris 
mimarT cudad mopyrobis riski da Sefasda Tu ara aRniS-
nuli riski eqstradiciamde gadamcemi saxelmwifos mxridan, 
im faqtebis gaTvaliswinebiT, romlebic cnobili iyo an 
unda yofiliyo cnobili gadamcemi saxelmwifosTvis eq-
stradiciis momentSi.14

sasamarTlom, aRniSnuli saqmis yvela garemoebisa da faq-
tebis gaTvaliswinebiT, sabolood daadgina, rom ruseTis 
federaciis mxridan adgili hqonda evropuli konvenciis 
mesame muxlis darRvevas.15

1.2. mamatkulovi da askarovi TurqeTis winaaRmdeg16

aRniSnuli saqme, romelic amJamad ganxilvis procesSia, 
aZlevs evropis sasamarTlos SesaZleblobas, kidev erTxel 
daadasturos piris im qveyanaSi eqstradiciis absoluturi 
akrZalva, sadac arsebobs adamianis mimarT wamebis an sxvag-
varad cudad mopyrobis riski.

uzbekeTis moqalaqeebi - rustam mamatkulovi da abdura-
suloviC askurovi - eqstradirebulni iqnen TurqeTidan 
uzbekeTSi 1999 wels. TurqeTma aRniSnuli ganaxorciela mas 
Semdeg, rac uzbekeTma piroba dado, rom aRniSnuli pirebis 
mimarT ar ganxorcieldeboda sikvdiliT dasja an wameba da 
rom maTi qoneba konfiskacias ar daeqvemdebareboda. 17 aR-
niSnul pirebs brali edebodaT uzbekeTis winaaRmdeg te-
roristuli saqmianobis warmarTvaSi, maT Soris, 1999 wlis 
TebervalSi taSkentSi ganxorcielebul dabombvaSi monawi-
leobaSi.18

evropulma sasamarTlom eqstradiciamde TurqeTisgan 
moiTxova eqstradiciis SeCereba, sanam sasamarTlo ar ganix-
ilavda ganmcxadeblebis saCivrebs. 19 aRniSnuli moTxovnis 

                                                          
13 Ireland v. the United Kingdom, judgment of 18 January 1978, Series A no. 25, p. 65, §161.
14 Mamatkulov and Askarov v. Turkey [GC], nos. 46827/99 and 46951/99, §67-69, ECHR 2005-I.
15 Garabayev v. Russia, Judgment of 30 January 2008, Application no. 38411/02, §83.
16 Mamatkulov and Askarov v. Turkey [GC], nos. 46827/99 and 46951/99, §67-69, ECHR 2005-I.
17 iqve.
18damoukidebeli muslimebi uzbekeTSi TavianT rwmenis saxelmwifo meCeTe-
bis farglebs gareTac gamoxataven. loculoben saxlSi an sxvagvarad 
arideben Tavs saxelmwifo kontrols. 
19 sakiTxi imis Taobaze, sasamarTlos mier dadgenili droebiTi Ronis-
Ziebebis moTxovna savaldebuloa Tu ara adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis evropuli konvenciis wevr-saxelmwifoebze, umTa-
vresia mocemul saqmeSi. ixileT, adamianis uflebaTa evropuli sasamar-
Tlos mier dadgenil droebiT RonisZiebebTan dakavSirebuli iuristebis 
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miuxedavad, TurqeTma mainc moaxdina pirebis eqstradicia. 
1999 wlis ivnisSi mamatkulovi da askarovi kidev 20 sxva 
pirTan erTad gasamarTldnen da maT miesajaT Tavisuflebis 
aRkveTa 20 da Sesabamisad - 11 wliT.

zemoxsenebulma pirebma Seitanes sarCeli evropul sasa-
marTloSi, aRniSnavdnen ra, rom isini daeqvemdebarnen usa-
marTlo eqstradicias, vinaidan maTi gadacemis momentSi ar-
sebobda realuri safrTxe, rom mimReb saxelmwifoSi isini 
gaxdebodnen wamebisa da sxva araadamianuri mopyrobis 
msxverplni.

sasamarTlom 2003 wlis gadawyvetilebiT ar daadgina me-3 
muxlis darRvevis faqti, imis miuxedavad, rom ganmcxadeb-
lebma dokumenturad daadastures maT mimarT represiebis, 
wamebiss da Seuracxyofis miyenebis SesaZlebloba. 20 mar-
Tlac, saqveynod iyo cnobili is faqti, rom uzbekeTSi 
xSirad xdeboda pirTa wameba da araadamianuri mopyroba. 
magaliTad, sasamarTlosTvis cnobili gaxldaT, rom CexeTis 
respublikam uari ganacxada uzbekeTSi piris eqstradiciaze, 
radgan arsebobda realuri riski - uzbekeTSi dabrunebis 
SemTxvevaSi piri gaxdeboda wamebis msxverpli21.

mamatkulovis saqmeSi sasamarTlo eyrdnoboda umetesad 
diplomatiur uzrunvelyofas (ori werilis saxiT), romel-
ic uzbekurma mxarem ganaxorciela. sasamarTlom, aseve, aR-
niSna, rom 2001 wlis oqtomberSi, ganmcxadeblis uzbekeTSi 
dabrunebidan ornaxevari wlis Semdeg, TurqeTis mxridan 
momTxovn saxelmwifoSi Cavidnen oficialuri pirebi, rom-
lebmac ganmcxadebeli karg pirobebSi naxes. amasTan, war-
modgenil iqna damakmayofilebeli samedicino daskvnebi, 22

xolo ganmcxadebels ar gaaCnda araviTari pretenzia mopy-
robasTan dakavSirebiT. Tumca, aqve unda aRiniSnos, rom 

                                                                                                                                                
saerTaSoriso komitetis Amicus Curiae (mamatkulovi da bdurasuloviCi 
TurqeTis winaaRmdeg), oqtomberi, 2001.
20 sasamarTlos xeli miuwvdeboda Amnesty International-isa da gaeros mier 
momzadebuil daskvnaze, romlis mixedviTac, uzbekeTSi xSirad xdeboda 
damoukidebeli muslimebisa da ERK partiis sxva wevrebis mimarT repre-
siebi.
21 gadawyvetilebaSi naTqvami iyo: `[ [solihi] aucileblad gaxdeba wamebis 
da ukanono dapatimrebis msxverpli uzbekeTis sasamarTlo organoebis 
mxridan, aseve, SesaZlebelia arsebobdes sikvdiliT dasjis riski. damou-
kidebelma saerTaSoriso organizaciebma dokumenturad aRbeWdes uzbeki 
policielebis mier wamebis meTodebis sistematuri gamoyenebis faqtebi, 
konkretulad ki, roca saqme exeboda politpatimrebs. yovelives gaTva-
liswinebiT, Tu moxdeba [solihis] eqstradicia, CexeTis respublika 
daarRvevs adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evro-
puli konvenciis mesame muxls...~; praRis saqalaqo sasamarTlos gadawyve-
tileba, 2001 wlis 14 dekemberi. evropuli sasamarTlosTvis es gadawyve-
tileba cnobili iyo, iqidan gamomdinare, rom mamatkulovisa da askaro-
vis advokatis mier gadawyvetilebis wardgena  Amnesty International-is sxva 
masalebTan erTad moxda.
22 pirveli palatis gadawyvetileba, $$34-35.
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pirveli palatis dayrdnoba uzbekeTis diplomatiur 
uzrunvelyofaze, sadavoa. gadawyvetileba ar eTanxmeba TviT 
sasamarTlos mier gamotanil manamde arsebul gadawyvetile-
bas Cahalis saqmeSi, sadac naTlad iyo naCvenebi, rom sasa-
marTlo ver daeyrdnoba im saxelmwifos mTavrobas, romel-
Sic mudmivad fiqsirdeba araadamianuri mopyrobis faqtebi, 
sadac wameba „endemuri, daumorCilebeli da mudmivi prob-
lemaa“- es aris terminebi, romlebic sasamarTlom indoeTis 
winaaRmdeg gamoiyena da igive warmatebiT SeeZlo uzbekeT-
zis SemTxvevaSic gamoeyenebina, gansakuTrebiT, am qveyanaSi 
1999 wlidan moyolebuli mdgomareobis gaTvaliswinebiT.
aseve, ar aris marTebuli sasamarTlo dayrdnoboda Turqe-
bis mier miwodebul masalebs, romlebic mopovebul iqna eq-
stradiciidan 2 wlis Semdeg. arc samedicino eqspertizis 
daskvnaa myari, romelic gaakeTes uzbekeTis saxelmwifos 
mier daqiravebulma eqimebma. zemoxsenebuli monitoringis 
minimaluri standartebi ar Seesabameba gaeros specialuri 
momxseneblis moTxovnebs, romelic Seexeba dabrunebis Semd-
gomi monitoringis sistemas. aRniSnuli warmoadgens imis 
araorazrovan garantias, rom piri dabrunebisas da mTeli 
misi yofnis ganmavlobaSi ar gaxdeba wamebis msxverpli.23

2004 wlis ianvarSi Human Rights Watch-ma londonSi arse-
bul evropis individualuri uflebebis asociaciasTan 24

erTad did palatas gaugzavna daskvna25, romelSic mocemuli 
iyo imis detaluri pirveladi mtkicebulebebi: ganmcxadeb-
lebi imyofebodnen safuZvliani riskis qveS, rom dabrune-
bisas maT da aramarto maT mimarT ganxorcieldeboda wameba 
an sxva araadamianuri mopyroba. daskvnaSi warmodgenili iyo
imis mtkicebuleba, rom patimrebs ar aZlevdnen komunikaciis 
saSualebas da uzbeki eqimebi farTod iyvnen CarTulni wame-
basTan dakavSirebuli daskvnebis gayalbebaSi. daskvna sxva 
uamrav darRvevazec amaxvilebda yuradRebas, maT Soris, sa-
samarTlo procesiT dainteresebuli adamianis uflebebis 
damcvelTa wamebis faqtebze.26

Human Rights Watch-ma, aseve, warmoadgina komentarebi da 
precedentuli samarTali, romelic naTlad asaxavda, rom 
uzbekuri diplomatiuri uzrunvelyofebi ar iyo sando. 
mTavrobis mxridan gamudmebuli uaryofis miuxedavad, uzbe-
keTSi wamebis sistematuri xasiaTi kargad aris dasabuTe-

                                                          
23 Report of the Special Rapporteur on Torture, Mission to Uzbekistan, E/CN.4/2003/68/add.2 3 
Tebervali, 2003.
24 London-based Association for Individual Rights in Europe (AIRE Centre).
25 ix., Human Rights Watch, Mamatkulov and Askarov v. Turkey: Intervention submitted by Hu-
man Rights Watch and the AIRE Centre, 28 ianvari, 2004.
26 iqve.
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buli27, maT Soris, SeiZleba aRiniSnos wamebasTan dakavSire-
biT gaeros specialuri momxsenebelic28.

1.3. kabulovi ukrainis winaaRmdeg29

aRsaniSnavia, aseve, yazaxeTis moqalaqe amir kabulovis 
saqme, romelic ukrainaSi iyo dakavebuli. mas bralad ede-
boda mkvleloba. yazaxeTSi ki aRniSnuli danaSaulisTvis 
sikvdiliT dasja iyo gaTvaliswinebuli. ukrainis samar-
Taldamcavebma is 2003 wlis 23 agvistos daakaves, rogorc 
ukrainis mxare amtkicebda, mkvlelobis eWvis safuZvelze. 
2004 wlis seqtemberSi yazaxeTis mxarem piris eqstradicia 
moiTxova, amtkicebda ra, rom kabulovi, yazaxeTSi dabrune-
bis SemTxvevaSi, ar daisjeboda sikvdiliT, aseve, misi uf-
lebebi da kanonieri interesebi daculi iqneboda. ukrai-
nulma mxarem Tanxmoba ganacxada kabulovis eqstradiciaze. 

kabulovma zemoxsenebulis Sedegad, evropul sasamarTlos 
mimarTa, is amtkicebda, rom eqstradiciis SemTxvevaSi, mas 
dabrunebisas sikvdiliT dasja emuqreboda, dairRveoda mi-
si sxva uflebebi, maT Soris, konvenciis mesame muxliT gan-
sazRvruli garantiebi.

sasamarTlom 2009 wlis 19 noembris gadawyvetilebiT eq-
stradiciasTan dakavSirebiT daadgina, rom ganmcxadeblis 
eqstradiciis SemTxvevaSi, dairRveoda evropuli konvenciis 
mesame muxli. sasamarTlo am gadawyvetilebis miRebisas 
daeyrdno sxvadasxva saerTaSoriso da adgilobrivi orga-
nizaciis mier gakeTebul moxsenebebs yazaxeTSi Seqmnili 
mdgomareobis Sesaxeb. moxsenebebSi aRniSnuli iyo uamravi 
faqti, romlebic exeboda patimarTa wamebas, araadamianur 
mopyrobas, aRiarebiTi Cvenebis misaRebad eWvmitanili pire-
bis gamudmebul cemas da yazaxeTis samarTaldamcavebis 
mxridan Zalis sxvagvar gamoyenebas. msgavs SemTxvevaSi ar 
xdeboda aRniSnulis saTanado gamoZieba. organizaciebis 
daskvnebSi, aseve, mocemuli gaxldaT imis damadasturebeli
mtkicebuleba, rom yazaxeTis cixeebSi Zalze cudi mdgoma-
reoba iyo, maT Soris, xalxmravloba saknebSi da sxva faq-
torebi, romlebic ewinaaRmdegebodnen saerTaSoriso nor-
mebs. yazaxeTis mxarem ver warmoadgina veranairi damajere-
beli sawinaaRmdego faqti an sabuTi. yovelives gaTvaliswi-
nebiT, evropulma sasamarTlom daadgina, rom ganmcxadebeli
mis mimarT arasaTanado da araadamianuri mopyrobis yvela 
aRniSnuli RonisZiebis gamoyenebis realur safrTxeSi iyo.

                                                          
27 iqve.
28 Report of the Special Rapporteur on Torture, Mission to Uzbekistan, E/CN.4/2003/68/add.2 Feb-
ruary 3, 2003
29 Kabulov v. Ukraine, Application no. 41015/04, Judgment of November 19, 2009.
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1.4. Samaevi da 12 sxva saqarTvelosa da ruseTis winaaRm-
deg30 (eqstradiciis problemebi saqarTveloSi)

niSandoblivia, ramdenime sityva iTqvas saqarTveloSi eq-
stradiciis problemasTan mimarTebiT arsebuli mdgomareo-
bis Sesaxeb. am mxriv gamoirCevian CeCeni ltolvilebi, rom-
lebic cxovrobdnen saqarTveloSi, sanam ruseTsa da CeCneTs 
Soris dRes arsebuli konfliqti daiwyeboda. 2005 wlis 
informaciiT, daaxloebiT, 500 CeCeni cxovrobda saqarTve-
loSi, maTi umetesi nawili ki - pankisis xeobaSi.31

pankisis xeobaSi CeCeni ltolvilebi cxovroben mZime pi-
robebSi da ganicdian sakvebis, samedicino daxmarebisa da
ganaTlebis naklebobas; ltolvilebs ar aqvT SesaZlebloba,
dabrundnen TavianT saxlebSi, miiRon samuSao nebarTva an 
saqarTvelos moqalaqeoba, aseve, isini ar SeiZleba wavidnen 
sxva romelime saxelmwifoSi.

yvelaze mniSvnelovan problemad CeCen ltolvilebTan da-
kavSirebiT rCeba eqstradicia, ruseTSi maTi iZulebiTi da-
bruneba, ramac SesaZloa gamoiwvios iq maTi uflebebis 
darRveva. 

ruseTi aris saxelmwifo, romelsac xSirad edeba brali 
adamianis uflebebis „uxeS, saSinel da masobriv“ darRve-
vebSi, gansakuTrebiT ki, CeCen ltolvilebTan mimarTebiT.
Sesabamisad, saqarTvelos mier wamebis sawinaaRmdego konven-
ciiT32 gaTvaliswinebuli movaleobebis Sesrulebis uzrun-
velyofis mizniT, saWiroa, saqarTvelos mxarem ar moaxdi-
nos CeCnebis da sxva pirebis eqstradicia, deportacia an 
gaZeveba ruseTis teritoriaze, sadac arsebobs imis didi 
safrTxe, rom am pirebis uflebebi uxeSad iqneba darRveu-
li.

2002 wels, rodesac saqarTvelom uari ganacxada ruseT-
Tan TanamSromlobaze, ruseTis mxarem saqarTvelo daadana-
Saula `pankisis xeobaSi CeCeni samxedroebisTvis xelSewyoba-
Si~ da saqarTvelos mxares `samxedro operaciebiT~ daemu-
qra. 33 ruseTis mxridan zewolis Sedegad saqarTvelos yo-
filma prezidentma, eduard SevardnaZem, regionSi Caatara 
antiteroristuli operaciebi, ris Sedegadac `ramdenime 
eWvmitanili partizani iqna mokluli, aTobiT CeCeni - daka-

                                                          
30 Samaevi da 12 sxva saqarTvelosa da ruseTis winaaRmdeg. ix. sruli 
teqsti: http://cmiskp.echr.coe.int
31 Press Release of the Coordination Council of Chechen refugees in Georgia, About the problems 
of Chechen refugees and activities of UNHCR in Georgia, Tbilisi, 28 April 2005.
32 dokumentis teqsti ix., http://www.hrweb.org/legal/cat.html
33 BBC News article, “Timeline: Georgia - A chronology of key events”, 28 March 2006, website: 
http://news.bbc.co.uk/2/hi/europe/country_profiles/1102575.stm
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vebuli, ramdenimes mimarT ki ruseTSi eqstradiciis Ronis-
Ziebebi iqna ganxorcielebuli~34. or saxelmwifos Soris Ta-
namSromloba dResdReobiTac mimdinareobs, Tumca naklebad 
Ria formebSi.

arsebobs ramdenime, ukeTes SemTxvevaSi, ltolvilTa ara-
saTanado dacvis da uares SemTxvevaSi, TviT ruseTis mxa-
resTan erTad SeTqmulebis mowyobis naTeli magaliTi. ma-
galiTad, rogorc beqhan mulkoevis da husein alxanovis 
SemTxvevaSi moxda. aRniSnuli ori CeCeni warmoSobis ruse-
Tis moqalaqe 2002 wels sxva 13 CeCenTan erTad saqarTelos 
mier sazRvarze iqna dakavebuli. xuTi maTgani iZulebiT iq-
na ruseTSi eqstradirebuli. rac Seexeba mulkoevs da alxa-
novs, maT aiciles Tavidan eqstradicia saqarTvelos uzenaes 
sasamarTloSi 7 Tviani warmatebuli apelaciis Sedegad.
Tumca maT mimarT brali sazRvris ukanonod darRvevisTvis 
kvlav arsebobda. saqarTvelos cixeSi weliwad-naxevris ga-
tarebis Semdeg, mulkoevi da alxanovi 2004 wlis Teberval-
Si Tbilisis saqalaqo sasamarTlom gaamarTla, Tumca sakiT-
xi amiT ar amowurula. zemoxsenebuli ori pirovneba 
swored im dRes gauCinarda, rodesac isini sasamarTlom 
gaamarTla. rogorc Semdgom gaxda cnobili, CeCnebi ruse-
Tis usafrTxoebis samsaxuris mier saqarTvelo-ruseTis 
sazRvarze iqnen dakavebulni. saqarTveloSi mcxovrebi CeCeni 
mosaxleobis mxridan iyo SiSi, rom mulkoevi da alxanovi 
saqarTvelos mxridan iyvnen gatacebulni da Semdgom sai-
dumlod ruseTSi eqstradirebulni.

saqarTvelos prezidentma, mixeil saakaSvilma, xalxis 

protests BBC-is eTeriT upasuxa: `es aris mxolod dausa-
buTebeli mtkiceba. Cven ar gvWirdeba saidumlo eqstradi-

ciebi. me maRelvebda aRniSnuli informacia, [CeCnebis] gauCi-

nareba]. rusebi amboben, rom isini [CeCnebi] dakavebul iqnen 
ruseTis sazRvarTan, rac CemTvis savsebiT realisturia~35 . 
imis miuxedavad, rom Tbilisis saqalaqo sasamarTlom CeCne-
bi gaamarTla, prezidenti agrZelebda mtkicebas, rom `isini
[CeCnebi], Cems xelT arsebuli informaciiT, namdvilad arian 
kombatantebi~36.

zemoxsenebul eqstradiciasTan dakavSirebiT 2003 wlis 16 
seqtembers evropul sasamarTloSi aRniSnuli 13 CeCenis sax-
eliT ganacxadi37 iqna Setanili, romelSic adamianis ufle-
baTa dacvis evropuli konvenciis mesame muxlis darRvevaze 

                                                          
34 iqve.
35 Human Rights Information and Documentation Centre, Annual Report 2004, ‘One Step Forward, 
Two Steps Back - Human Rights in Georgia after the ‘Rose Revolution’’ (2005), 18 .
36 iqve.
37 Samaevi da 12 sxva saqarTvelosa da ruseTis winaaRmdeg. ixileT sruli 
teqsti: http://cmiskp.echr.coe.int
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iyo saubari. 2005 wlis 12 aprils evropulma sasamarTlom 
saqmeze - Samaevi da 12 sxva saqarTvelosa da ruseTis wi-
naaRmdeg38 - saboloo gadawyvetileba miiRo. evropulma sa-
samarTlom nawilobriv daakmayofila ganmcxadeblebis moT-
xovnebi, miiCnia ra maTi dakaveba da Semdgom ruseTSi eq-
stradicia ukanonod, aseve, saqarTvelos mTavrobis mier 
ganxorcielebuli qmedebebi CaTvala evropuli konvenciis 
me-3, me-5, me-13 da 34-e muxlebiT gaTvaliswinebuli valde-
bulebebis darRvevad. ruseTis mxarec ver gamovida daus-
jeli. sasamarTlom daadgina am saxelmwifos mier konvenciis 
34-e da 38(1)(a) muxlebis darRveva. orive mxares - saqarTve-
losac da ruseTsac - ganmcxadeblebisTvis kompensaciis ga-
daxda daekisra.39

saqarTvelos mxare ar axorcielebda CeCnebis uflebebis 
dacvisTvis Sesaferis RonisZiebebs, gansakuTrebiT ki, panki-
sis xeobaSi. arc saqarTvelos konstitucia40 da arc sisxlis 
samarTlis kodeqsi 41 gamoricxavs piris eqstradi-
cia/deportacia/gaZevebas meore saxelmwifoSi im garemoebeb-
Si, romlebmac SeiZleba me-3 muxlis darRveva gamoiwvios. 
mxolod evropuli sasamarTlos Carevam gamoiwvia dadebiTi 
cvlilebebi am mxriv. ruseTisa da saqarTvelos mier damk-
vidrebuli praqtika SedarebiT gamosworda.42

rac Seexeba sxva saqmeebs, romlebSic sasamarTlom daadgi-
na, rom eqstradicia warmoSobs adamianis uflebebis darR-
vevas konvenciis me-3 muxlis Sesabamisad, moicavs, aseve, saq-
meebs, romlebic exeba induri erovnebis mqone piris, ro-
melic mxars uWerda sikhizmis mimdevrebis separatistul 
moZraobas punjabis provinciaSi, deportacias ukan indoeT-
Si; iraneli qalbatonis deportacias ukan iranSi, sadac mas 
emuqreboda sikvdili, rogorc meuRlis savaraudo moRa-
lates; im politikuri oponentis deportacias ukan zanziba-
Si, romelic manamde daeqvemdebara wamebas.43

                                                          
38 iqve.
39 Human Rights Information and Documentation Centre, Annual Report 2005, ‘Next Stop Bela-
rus?’ (2006), 64.
40 saqarTvelos konstituciis 47-e muxli.
41 saqarTvelos sisxlis samarTlis kodeqsi uSvebs ucxo qveynis moqala-
qeebis, agreTve moqalaqeobis armqone pirebis, romlebic saqarTvelos 
teritoriaze imyofebian, sisxlissamarTlebriv pasuxisgebaSi misacemad an 
sasjelis mosaxdelad sxva saxelmwifosTvis gadacemas, 256-e muxli. 
42 Human Rights Information and Documentation Centre, veb-gverdi: www.humanrights.ge for 
examples, such as: ‘Chechen Refugees Await the Next Attack - Pankisi Inhabitants Ask the Interna-
tional Organisation for Help’. 
43 Jabari v Turkey, 2001 wlis 11 ivlisis ganaCeni.
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2. Non-Refoulement-is principi

eqstradiciasTan dakavSirebiT aRsaniSnavia e.w. Non-
Refoulement-is principi (gasaxlebis an iZulebiTi dabrunebis 

akrZalva) 44 , romelic saerTaSoriso samarTalSi jus cogens
normas warmoadgens da yvela saxelmwifos mxridan upiro-
bod unda sruldebodes. aRniSnuli principi, sxva saerTa-
SorisosamarTlebriv dokumentTan erTad, wamebis sawi-
naaRmdego gaeros konvenciisa da evropuli konvenciis
WrilSi ganixileba. wamebis sawinaaRmdego konvencia aris 
universaluri dokumenti, romelic pirdapir miuTiTebs ga-
Zevebis akrZalvis Sesaxeb, xolo evropuli konvencia yvelaze 
efeqtur regionalur instruments warmoadgens, romelmac 
sakmarisi sasamarTlo praqtika Seqmna aRniSnul sakiTxTan 
mimarTebiT.

2.1. Non-Refoulement-is principi wamebis sawinaaRmdego kon-
venciis mixedviT

1951 wlis ltolvilTa konvenciis msgavsad, wamebis sawi-

naaRmdego konvenciac konkretulad saubrobs Non-Refoulement-
is principis Sesaxeb: is ukrZalavs saxelmwifoebs `..gaaZevos, 
daabrunos an eqstradicia moaxdinos pirisa sxva saxelmwi-
foSi, sadac aris safuZvliani eWvi imisa, rom es piri 
SeiZleba gaxdes wamebis msxverpli~45.

wamebis sawinaaRmdego konvenciis mesame muxli Seicavs 
garkveul miTiTebebs imis Sesaxeb, Tu ra SeiZleba iqnes miC-
neuli `safuZvlian eWvSi~. 46 unda gairkves, aris Tu ara 
qveyanaSi `... mudmivi praqtika adamianis uflebebis uxeSi 
darRvevisa~ 47 . aRsaniSnavia, rom wamebis sawinaaRmdego kon-
venciis mixedviT, qmedeba rom gaZevebad CaiTvalos, aucile-
belia wamebis riski arsebobdes. uxeSi mopyrobis ufro 
naklebad seriozuli forma sakmarisi ar iqneba. 48 Sesabami-
sad, adamianTa uflebebis dasacavad wamebis sawinaaRmdego 
konvenciis mesame muxlis gamosayeneblad saWiro standarte-
bi Zalze maRalia.

wamebis sawinaaRmdego konvencia exeba nebismier pirs, ro-
melsac SeiZleba Seeqmnas safrTxe an iyos wamebis msxverpli, 

                                                          
44 Non-refoulement-is principTan dakavSirebiT dawvrilebiT ix., The Rights of 
Non Citizens, United Nations, New York and Geneva, 2006, 16-17.
45 wamebis sawinaaRmdego konvencia, muxli 3.
46 iqve, muxli 3(2).
47 wamebis sawinaaRmdego konvencia, muxli 3.
48 Lambert H., Protection Against Refoulement from Europe: Human Rights Law Comes to the 
Rescue, International and Comparative Law Quarterly 515, 533 (1999).
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Tuki moaxdenen mis eqstradicias, `miuxedavad mis mier Cade-
nili qmedebis statusisa~49.

rodesac saqme midis mimReb saxelmwifoSi wamebis riskis 
garkvevasTan, daskvnis safuZveli, rom aseTi riski arsebobs 
unda iyos `...ubralo Teoriisa da eWvebis farglebs gareT... 
(Tumca) ar aris aucilebeli gaiaros eWvis maRali xarisxis 
testi~ 50 . unda iyos naTeli, rom wamebis safrTxe aris 
`...sakmarisi... personaluri da namdvili~51 . konvenciiT gaT-
valiswinebuli yvelaze mniSvnelovani aspeqti isaa, rom kon-
venciis mesame muxlTan dakavSirebiT gamonaklisebi ar SeiZ-
leba iyos daSvebuli. Sesabamisad, maRali standartebis -
wamebis riskis - moTxovnis miuxedavad, wamebis sawinaaRmde-

go konvencia Non-Refoulement-is principTan dakavSirebiT 
ufro efeqturia da dacvis met saSualebebs iZleba, vidre 
Tundac ltolvilTa Sesaxeb 1951 wlis konvencia52.

zemoxsenebulidan SegviZlia davaskvnaT, rom wamebis sawi-
naaRmdego konvencia mesame muxlis dacviT mosargeble pirTa 
wris limitizacias ar axdens. is exeba yvela individs, ro-
melic sxva saxelmwifoSi eqstradiciisas SeiZleba gaxdes 
wamebis msxverpli. Sesabamisad, arcerT saxelmwifos ara aqvs 
ufleba, daarRvios konvenciis mesame muxli an masTan mimar-
TebiT gamonaklisi dauSvas.

2.2. Non-Refoulement-is principi evropuli konvenciis mixed-
viT

ltolvilTa Sesaxeb 1951 wlis konvenciisa da wamebis sa-
winaaRmdego konvenciisgan gansxvavebiT, evropul konvenciaSi 

konkretulad ar aris mocemuli gaZevebis (Refoulement) akr-
Zalva. aRniSnuli principi ufro evropuli sasamarTlo
praqtikis daxmarebiT gaxda aqtualuri. evropuli konven-
ciis mesame muxli krZalavs wamebas an araadamianur Tu Rir-
sebis Semlaxvel mopyrobas an dasjas.53 zemoxsenebuli debu-

leba konvenciaSi Camoyalibda, raTa daefara, aseve, e.w. Re-
foulement-is principi. konvenciam daadgina, rom gaZevebisgan 

                                                          
49 Sir Elihu Lauterpacht and Daniel Bethlehem, The Scope and Content of the Principle of Non-
Refoulement: Opinion, 2001, 159.
50 Gorlick B., The Convention and the Committee against Torture: A complementary Protection 
Regime For Refugees, 11 International Journal of Refugee Law 479, 485 (1999).
51 iqve.
52 Clark T., Rights Based Refuge: The potential of 1951 Convention and Need for Authoritative 
Interpretation, 16 International Journal of Refugee Law 584, 592 (2004).
53 adamianis uflebaTa evropuli konvencia, muxli 3, romelic ikiTxeba 
Semdegnairad: `aravin SeiZleba daeqvemdebaros wamebas an araadamianur an 
Rirsebis Semlaxvel mopyrobas an sasjels~.
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dacva mesame muxlis `ganuyofeli~ nawilia54 da rom aRniS-
nuli dacva moicavs piris eqstradiciis akrZalvas im qveya-
naSi `...sadac sakmarisi safuZveli arsebobs imis mtkicebisa, 
rom piri... gaxdeba mesame muxliT akrZaluli qmedebis 
msxverpli...~55. 1951 wlis ltolvilTa da wamebis sawinaaRm-
dego konvenciebis msgavsad, evropuli konvenciis debulebe-
bi, maT Soris, konvenciis mesame muxli, unda ganixilebodes 
diskriminaciulobis dauSveblobis principis gaTvaliswine-
biT 56 . garkveul viTarebaSi instituciur diskriminacias 
SeuZlia Tavad me-3 muxlis maRal zRvarsac miaRwios57.

wamebis sawinaaRmdego konvenciisgan gansxvavebiT, evropu-

li konvenciiT Non-Refoulement-is principis gamoyenebisTvis 
cudad mopyroba da wamebaze naklebad mZime qmedebis gamoye-
nebac ki iqneba sakmarisi. amdenad, evropuli konvencia mxo-
lod wamebis safrTxiT ar Semoifargleba. ufro metic, ase-
Ti mopyrobis riski unda iyos `realuri~ da ara rogorc 
wamebis sawinaaRmdego konvenciaSi - `ubralo SesaZlebeli~,
piri riskis dauyovneblivi samizne 58 unda iyos da 
`...gamoyofili saerTo Zaladobisgan...~59. marTalia, unda ar-
sebobdes riskis SesaZleblobis maRali done, Tumca, miux-
edavad amisa, imis mtkiceba, rom mesame muxliT gansazRvru-
li qmedeba aucileblad dadgeba, saWiro ar aris.60

wamebis sawinaaRmdego konvenciis msgavsad, evropuli kon-
venciis mesame muxliT dacva gafarToebulia saxelmwifos 
iurisdiqciis qveS moxvedril teritoriaze myof pirebze.61

aqve unda aRiniSnos, rom arc evropuli konvenciisTvis aqvs 
mniSvneloba piris mier Cadenil qmedebas. 62 rogorc es ze-
moT iqna naCvenebi, evropuli sasamarTlos praqtikis mixed-
viT, konvenciis mesame muxliT gaTvaliswinebuli qmedebebi 
moicavs, aseve, eqstradiciisa da gaZevebis sakiTxebs;63 evro-

                                                          
54 Soering v.The United Kingdom, Judgment of 7 July 1989, Series A no. 161, pp.35-36, §88. 
55 Cruz Varas and others v. Sweden, application no. 15576/89, judgment of the European Court of 
Human Rights dated 20 March 1991, §74 
56 adamianis uflebaTa da TavisuflebaTa dacvis evropuli konvencia, me-
14 muxli.
57 East African Asians v. the United Kingdom, 3 EHRR 76 (1981), 207-e punqti.
58 Rohl K., Fleeing Violence and Poverty: Non-Refoulement obligations under the European Con-
vention of Human Rights 18. 
59 Lambert H., Protection Against Refoulement from Europe: Human Rights Law Comes to the 
Rescue, International and Comparative Law Quarterly, 1999, 539.
60 Prohibition of Torture and Inhumane and Degrading Treatment or Punishment under the Euro-
pean Convention for Human Rights (Article 3), Interights Manual for Lawyers, 2006, 47-48.
61 Helene Bambert, The European Convention for Human Rights and protection of Refugees: Limits 
and Opportunities, 24 Refugee Survey Quarterly 39, 40.
62 Case of Chahal v.The United Kingdom, application no. 22414/93, Judgment of European Court 
of Human Rights dated 15 November 1996, §80.
63 Prohibition of Torture and Inhumane and Degrading Treatment or Punishment under the Euro-
pean Convention for Human Rights (Article 3), Interights Manual for Lawyers, 2006, 45.
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puli konvenciis mixedviT, togorc pirdapiri, ise arapir-

dapiri gaZeveba (Refoulement) akrZalulia.64 evropuli konven-
ciis mesame muxli aris absoluturi da ar SeiZleba misi 
darRveva an masTan mimarTebiT gamonaklisis daSveba. Sesaba-
misad, SeiZleba iTqvas, rom saxelmwifos ar SeuZlia mimar-
Tos piris gaZevebas saxelmwifo uSiSroebisa da xalxis
usafrTxoebis mizezis moSveliebiTac ki65.

yovelive zemoxsenebulidan gamomdinare, miuxedavad imisa, 
rom evropul konvenciaSi konkretuli miTiTeba ar aris im-
is Sesaxeb, rom piri daculia gaZevebisgan, konvenciis mesame 

muxli srulad moicavs Non-Refoulement-is principis dacvas. 
rogorc evropuli sasamarTlos uamravi saqmis interpreta-
ciidan irkveva, zemoxsenebuli principi nebas ar rTavs sax-
elmwifoebs, gaaZevon pirebi sxva saxelmwifoSi, sadac maTi 
wamebis, araadamianuri an Rirsebis Semlaxveli mopyrobis an 
dasjis realuri riski iqneba. konvenciis mesame muxli ab-
soluturi xasiaTisaa da moqmedebs saxelmwifos iurisdiq-
ciaSi arsebul teritoriaze myofi yvela piris mimarT, ar 

SeiZleba, aseve, Non-Refoulement-is principis darRveva an ga-
monaklisis daSveba. 

daskvna

yovelive zemoxsenebulidan gamomdinare, daskvnis saxiT 
SeiZleba iTqvas, rom eqstradicia da masTan dakavSirebuli 
problema erT-erTi umniSvnelovanesia Tanamedrove saerTa-
Soriso samarTlisTvis. saxelmwifoebi, saerTaSoriso sa-
marTlis sxvadasxva normiT maTze dakisrebuli pozitiuri 
valdebulebebis miuxedavad, mainc arRveven iseT arsebiT
normebsa da aqtebs, romlebic krZalavs piris eqstradicias 
iseT qveyanaSi, sadac am pirs SeiZleba wameba an sxvagvari 
araadamianuri mopyroba an sasjeli daemuqros. aseTi aqte-
bis ricxvSi Sedis adamianis uflebaTa evropuli konvencia
da wamebis sawinaaRmdego konvencia, romelTa mowesrigebis
meqanizmebi zemoT dawvrilebiT iqna ganxiluli. 

adamianis uflebaTa evropuli sasamarTlos mier ganxi-
lulma saqmeebis raodenobam ki gaamyara is principi, rom-
lis Tanaxmadac, rodesac arsebobs imis safuZveli, rom ga-
Zevebis SemTxvevaSi piri aRmoCndeba wamebis an araadamianu-
ri an damamcirebeli mopyrobis an sasjelis riskis qveS mi-
mReb saxelmwifoSi, maSin dgeba zemoxsenebuli qmedebis gan-

                                                          
64 Sir Elihu Lauterpacht and Daniel Bethlehem, The Scope and Content of the Principle of Non-
Refoulement: Opinion, 2001, 122.
65 Prohibition of Torture and Inhumane and Degrading Treatment or Punishment under the Euro-
pean Convention for Human Rights (Article 3), Interights Manual for Lawyers, 2006, 49.
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maxorcielebeli saxelmwifos pasuxismgeblobis sakiTxi imis 
safuZvelze, rom Tuki saxelmwifo piris eqstradirebas 
moaxdens, maSin piris daqvemdebareba akrZaluli arasaTana-
do mopyrobisadmi iqneboda saxelmwifos mier ganxorciele-
buli qmedebis pirdapiri Sedegi.66

yovelive zemoxsenebulidan gamomdinare, Zalze mniSvnelo-
vania, rom piris saCivarTan dakavSirebiT mkacri gamoZieba 
Catardes, romlis Tanaxmadac, me-3 saxelmwifoSi eqstradi-
cia mas daayenebda me-3 muxlis sawinaaRmdego mopyrobis 
riskis winaSe. avtomaturi an meqanikuri debulebebis ga-
moyeneba winaaRmdegobaSi modis im RirebulebebTan, rom-
lebic gacxadebulia konvenciis me-3 muxlSi.

sakiTxi - gadawyvetilebis miRebis procesi mTlianobaSi 
aniWebs Tu ara Sesabamis garantiebs im pirebisgan gansxvave-
biT, romlebic gagzavnil iqnen qveynebSi, sadac maT emuqre-
baT wameba an arasaTanado mopyrobis safrTxe - aseve, war-
moadgens evropis wamebis prevenciis komitetis (SemdgomSi -

CPT) fokusirebis sagans, radgan xsenebuli saukeTesod em-

saxureba mis aRmkveT rols. CPT-ma gamoTqva survili, gane-
sazRvra, aniWebda Tu ara ZalaSi myofi procedura Sesaba-
mis pirebs realur SesaZleblobas, raTa warmoedginaT Ta-
vianTi saqmeebi da is pirebi, romlebmac unda ganixilon 
aseTi saqmeebi, ramdenad iyvnen uzrunvelyofilni Sesabamisi 

treningebiT da sxv. CPT, aseve, iZleva rekomendacias, rom, 
arsebuli umniSvnelovanesi interesis gaTvaliswinebiT, sax-
elmwifos teritoriidan piris eqstradiciasTan dakavSire-
buli gadawyvetileba mis aRsrulebamde daeqvemdebaros ape-
laciis wesiT gasaCivrebas sxva damoukidebeli organos wi-
naSe67.

eqstradiciasTan erTad statiaSi warmodgenili iyo e.w.

Non-Refoulement-is principi. wamebis sawinaaRmdego da evro-
puli konvenciebis Sesabamisad, aRniSnuli principi ukrZa-
lavs saxelmwifoebs, eqstradicia gauwios, gaaZevos an sxvag-
varad daabrunos piri, Tuki arsebobs safuZvliani eWvi,
rom dabrunebisas piri SeiZleba daeqvemdebaros wamebas (wa-
mebis sawinaaRmdego konvencia) an wamebis, araadamianuri an 
damamcirebeli qmedebisa an dasjis realuri riskis qveS 

iyos (ECHR). ori konvenciis mier aRniSnuli dacva aris ab-

soluturi da ar SeiZleba Non-Refoulement-is principis mi-
marT raime gamonaklisi iqnes daSvebuli. 

                                                          
66 Soering v.The United Kingdom, Judgment of 7 July 1989, Series A no. 161, pp.35-36, §§90-91.
67 CPT-is me-7 zogadi moxsenebis 34-e punqti.
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Problems of the Extradition According to the 
Practice of the European Court of Human Rights

Summary 

Natalia Burduli

The following article is dedicated to the problems of the extradition in 
accordance with the European Court of Human Rights (thereafter “the Court” or 
“European Court”). The main goal of the work is to find standards existing in 
International Law with regard to the extradition, and specifically concerning the 
protection of human rights.

When conferring the problems of the extradition, attention will be given to the 
practice and case-law of the Court. Precisely, there will be a discussion on how 
the Court managed to interpret the European Convention on Human Rights 
(thereafter “the European Convention”)1 in different cases. It is worth mentioning 
that there is no regulation on the extradition explicitly specified in the European 
Convention, though it is clear from the interpretation of the Article 3 of the 
Convention2 that the problem of the extradition is the essential part of the 
Convention.3

The problem of the extradition is very closely related to the principle of the so 
called “non-refoulement”, the cornerstone principle of asylum and of 
international refugee law. Abovementioned principle forces every state to ensure 
to all persons the enjoyment of human rights, including the right to life, to 
freedom from torture or cruel, inhuman or degrading treatment or punishment, 
and to liberty and security of a person. Shortly observing, the most essential 
component of the principle of the non-refoulement is the guarantee of the 
protection against return to a country where a person has reasonable doubt to fear 
persecution and danger.4These and other rights are threatened when a person is 
forced to return to persecution or danger. For these reasons, according the 

                                                          
 Ph.D. Student at Ivane Javakhishvili Tbilisi State University.
1 Council of Europe, European Convention for the Protection of Human Rights and Fundamental 
Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at: 
http://www.unhcr.org/refworld/docid/3ae6b3b04.html [accessed 1 February 2013]
2 “No one shall be subjected to torture or to inhuman or degrading treatment or punishment”,Article 
3, ECHR, see fn. 1. 
3 The European Human Rights Convention does not foresee a right of entry or asylum. The 
interpretation of Article 3 can, however, be seen as a limit to the power of States to expel aliens. For 
further information see UNHCR, 'The European Convention on Human Rights and the Protection of 
Refugees, Asylum-Seekers and Displaced Persons', European Series 2 (1996), No. 3. As regards 
recent jurisprudence, see Ahmed vs. Austria Judgment 71/1995/577/663 of 17 December 1996 and 
Chahal vs. the United Kingdom Judgment 70/1995/576/662 of 15 November 1996.
4 For more details see M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary 
(1993), Article 7 para. 21.
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jurisprudence and the work of jurists, principle of non-refoulement has become a 
norm of customary international law.5Some specific details on the principle of 
non-refoulement will be presented in the following article by the two main 
international human rights documents – abovementioned European Convention 
and the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (thereafter “CAT”).6This document is universal in 
character, which directly notes about the prohibition of the extradition and the 
European Convention is the most effective regional mechanism, which has 
introduced enough case-law concerning the abovementioned issue. As the 
confirmation of the aforesaid can be regarded the number of cases discussed in 
the article, amongst which there are cases relating to Garabaev and others v. 
Russia,7Mamatkulov and Askarov v. Turkey,8Kabulov v. Ukraine,9Shamayev and 
12 others v. Georgia and Russia.10

Extradition and deportation play an enormous role in combating such crimes, 
as terrorism, for example. Extradition is directly connected with the fulfillment of 
the positive obligations by the states, especially those obligations, such as the 
prohibition of torture, inhumane or degrading treatment.11

According to the European Convention, the decision about the extradition or 
deportation should not violate the Convention, including the Article 3 of the 
Convention. According to the established case-law, a risk of the violation of the 
Article 3 of the Convention may be faced when there is a reasonable doubt for 
believing that in case of the extradition or deportation a person may be at a real 
risk of being tortured or otherwise ill-treated in the receiving country.12

                                                          
5 UNHCR and its Executive Committee have even argued that the principle of non-refoulement is 
progressively acquiring the character of iuscogens; see Executive Committee Conclusion No. 25 
para. (b); UN docs. A/AC.96/694 para21.; A/AC.96/660 para. 17; A/AC.96/643 para.15; 
A/AC.96/609/Rev.1 para. 5.
6 UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, 10 December 1984, United Nations, Treaty Series, vol. 1465, p. 
85, available at: http://www.unhcr.org/refworld/docid/3ae6b3a94.html [accessed 1 February 2013]
7 Garabayev v. Russia, 38411/02, Council of Europe: European Court of Human Rights, 7 June 
2007, available at: http://www.unhcr.org/refworld/docid/46693be52.html [accessed 1 February 
2013]
8 Mamatkulov and Askarov v. Turkey, 46827/99 and 46951/99, Council of Europe: European Court 
of Human Rights, 4 February 2005, available at:
http://www.unhcr.org/refworld/docid/42d3ef174.html [accessed 1 February 2013]

9 Kabulov v. Ukraine, Application no. 41015/04, Judgment of November 19, 2009.
10 Shamayev & 12 Others V. Georgia & Russia.App. No. 36378/02 (Eur. Ct. H.R.Apr.12, 2005).The 
judgment, which became final under Article 44(2) of the ECHR on October 12, 2005. Available at: 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-68790#{"itemid":["001-68790"]}
[accessed 1 February 2013]
11 Countering Terrorism, Protecting Human Rights: A Manual, OSCE, 2007.
12 Chahal v. The United Kingdom, 70/1995/576/662, Council of Europe: European Court of Human 
Rights, 15 November 1996, available at: 
http://www.unhcr.org/refworld/docid/3ae6b69920.html [accessed 1 February 2013]
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The number of cases discussed in the work is a clear evidence of the fact that 
the extradition and problems related to it, is of utmost importance in 
contemporary international law. States, in spite of positive obligations imposed on 
them by the numerous international norms, still violate such vital acts, which 
prohibit the extradition of a person in a country, where this person might be at a 
real risk of being tortured or otherwise ill-treated. Such acts are reflected in the 
European Convention and the CAT, the mechanisms of the regulations of which
will be discussed in details in the following article.

The cases mentioned above solidified a principle, which states that, when there 
is a reason for believing that the deportation of a person can cause torture or other 
inhuman or degrading treatment or punishment in the receiving state, sending 
state is liable on the grounds that, if the state extradites a person, all the unlawful 
ill-treatment would be the direct result of the actions or inaction made by the 
sending state.13

Driving from all abovementioned, it is extremely important to have a proper 
investigation on a complaint of a person in question, who claims that, if 
extradited, he might be at a risk of being subject of torture or other inhuman or 
degrading treatment or punishment. Using automatic and mechanical regulations 
is not in accordance with the values, underlined in the Article 3 of the European 
Convention.

                                                          
13 Soering v. The United Kingdom, 1/1989/161/217 , Council of Europe: European Court of Human 
Rights, 7 July 1989, available at: http://www.unhcr.org/refworld/docid/3ae6b6fec.html [accessed 1 
February 2013]
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adamianis uflebaTa evropuli sasamarTlos

gadawyvetilebis aRsruleba saqarTveloSi

mariam janiaSvili

Sesavali

saqarTvelo adamianis uflebaTa evropuli konvencias
(SemdgomSi `konvencia~) 1999 wels SeuerTda1; Sesabamisad, 
mis nebismier moqalaqes mieca SesaZlebloba, Tavisi uflebe-
bi daecva adamianis uflebaTa evropuli sasamarTlosadmi
(SemdgomSi `evrosasamarTlo~) mimarTvis gziT. vinaidan kon-
vencia da evrosasamarTlos sazedamxedvelo sistema saqarT-
velosTvis me-20 saukunis ukanasknel wlebSi Sevida ZalaSi, 
saqarTvelos winaaRmdeg Setanil sarCelTa raodenoba evro-
pis sabWos sxva wevri qveynebis umravlesobis winaaRmdeg Se-
tanil sarCelTa raodenobaze mcirea,2 Tumca es ar iZleva
imis Tqmis saSualebas, rom maT naklebi yuradReba unda 
mieqceT; miT umetes, rom saqarTvelos, rogorc postsabWo-
Ta sivrcis qveynebis umravlesobas, mTeli rigi sakanonm-
deblo RonisZiebebis gatareba sWirdeba, raTa srulad
uzrunvelyon konvenciiT nakisri valdebulebebis Sesrule-
ba.

imisaTvis, rom srulad iyos daculi konvenciis debule-
bebiT ganmtkicebuli uflebebi da Tavisuflebebi, masSi
aris gaTvaliswinebuli evrosasamarTlos mier gamotanil
gadawyvetilebaTa aRsrulebis meqanizmi. rogorc samecniero
literaturaSia aRniSnuli, `evropul sasamarTlos aRsru-
lebis sakmaod efeqtiani sistema aqvs~3. yvela saxelmwifom, 
romlis winaaRmdegac aris gamotanili gadawyvetileba, Ta-
vad unda uzrunvelyos gadawyvetilebebis aRsruleba. 

saqarTvelos winaSe dgas ara is problema, Tu ramdenad
savaldebuloa evrosasamarTlos gadawyvetilebebi misTvis, 
aramed is, Tu ra gzebiT unda moxdes maTi aRsruleba, miT
umetes, rom Cvens qveyanaSi am kuTxiT arcTu ise ganviTare-
buli sakanonmdeblo baza arsebobs. xSir SemTxvevaSi TviT
am mxriv ganviTarebuli samarTlis qveynebsac ki uWirT ga-
dawyvetilebebis aRsruleba.4 ministrTa komitetis monaceme-

                                                
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis stu-
denti.
1 aleqsiZe l, Tanamedrove saerTaSoriso samarTali, Tbilisi, 2008, 258.
2 `individualuri ganacxadebi~, saqarTvelos iusticiis saministro, ix.,

<http://www.justce.gov.ge/index.php?lang_id=GEO&sec_id=101>  [5/01/2012]              
3 korkelia k, adamianis uflebaTa evropuli sasamarTlos praqtika, Jurn. 
`qarTuli samarTlis mimoxilva~, #1/2, 2006, 166.
4 Görgülü v Germany, [2004] ECHR.
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biT, saqarTveloSi, evropis ramdenime qveynis msgavsad (mag.,
albaneTi, azerbaijani, somxeTi da serbeTi) evrosasamar-
Tlos gadawyvetilebis aRsrulebasTan dakavSirebiT uamravi
problema arsebobs, romelic mxedvelobaSi unda iqnes miRe-
buli.5 saqarTvelo valdebulia, Seasrulos is movaleobebi, 
romelic ekisreba, rogorc mopasuxe saxelmwifos, risTvisac
unda gaiTvaliswinos is miTiTebebi, romelsac evrosasamar-
Tlo saxelmwifoebs konkretul sakiTxebTan dakavSirebiT 
aZlevs.

statiaSi ganxiluli iqneba is gzebi, romliTac sa-
qarTveloSi xorcieldeba evrosasamarTlos gadawyvetilebis
aRsruleba,  aseve, is sakanonmdeblo baza, romliTac uzrun-
velyofilia misi ganxorcieleba; problemuri sakiTxebis 
gadaWris mizniT SemuSavdeba Sesabamisi rekomendaciebi.  

1. evrosasamarTlos gadawyvetilebis aRsrulebis zogadi
mimoxilva

1.1 ramdenad savaldebuloa adamianis uflebaTa evropuli
sasamarTlos gadawyvetileba saxelmwifoebisaTvis?

konvenciis 46-e muxlis pirveli punqti awesrigebs evro-
sasamarTlos gadawyvetilebis savaldebuloobis sakiTxs.6

maTi aRsruleba gamomdinareobs saxelmwifos mier konven-
ciis ratificirebidan. saxelmwifo uwyebebisa da sasamar-
TloebisaTvis evrosasamarTlos gadawyvetilebebi savalde-
buloa Sidasaxelmwifoebriv samarTalSi konvenciis inkor-
porirebidan gamomdinare.7

evrosasamarTlos gadawyvetileba sabolooa da ar sa-
Civrdeba. `gadawyvetilebaTa formaluri da materialuri 
kanonieri Zala sxva araferia, Tu ara saxelmwifo sasamar-
Tlos gadawyvetilebaTa savaldebulo Zala~8.

  
1.2 evropuli konvenciiT Seqmnili sazedamxedvelo sistema

evrosasamarTlos mier gamotanili  gadawyvetilebis aR-
srulebaze sazedamxedvelo sistemis safuZveli konvenciaa 
(46-e muxlis me-2 punqti). igi subsidiur xasiaTs atarebs. 
rogorc ministrTa komitetis wevri saxelmwifoebisadmi 
gankuTvnil rekomendaciaSia aRniSnuli, `adamianis uflebaTa 

                                                
5 Pourgourides Ch., Implementation of Judgements of the European Court of Human Rights, 
Strasbourg, 2010, 34.
6 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 1953.
7 ladevigi i., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
baTa savaldebulooba, adamianis uflebaTa dacvis evropuli da erovnu-
li sistemebi, k. korkelias redaqtorobiT, Tbilisi, 2007, 94.
8 iqve, 95.
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dacvis meqanizmis xangrZlivi da efeqtiani funqcionirebi-
saTvis saWiroa rogorc evropuli konvenciis implementacia 
Sida kanonmdeblobaSi, ise evropuli sasamarTloebis mier
gamotanili gadawyvetilebebis drouli da srulyofili 
aRsruleba~9.

konvencia ar Seicavs imis miTiTebas, Tu ra procedure-
biT  unda ganxorcieldes evrosasamarTlos gadawyvetilebe-
bis aRsruleba. es ukanaskneli Camoyalibebulia ministrTa 
komitetis wesebSi.10 qveynebi Tavad irCeven gadawyvetilebaTa 
aRsrulebis formebsa da saSualebebs. ministrTa komitetis 
funqciebze es piroba zegavlenas ar axdens. Eevropis sabWos 
es organo uflebamosilia, monitoringi gauwios saxelmwi-
foTa mier nakisri valdebulebebis Sesrulebas da metic, 
gadawyvetilebis aRusruleblobis SemTxvevaSi, uf-
lebamosilia, mouwodos saxelmwifos, gaataros zogadi da 
individualuri xasiaTis RonisZiebebi.11 ministrTa komiteti,
aseve, uflebamosilia, Seafasos saxelmwifos mier gatarebu-
li RonisZiebebi; daaskvnas, iyo Tu ara misi moqmedeba sak-
marisi sasamarTlos gadawyvetilebis srulad aRsasruleb-
lad.12

sazedamxedvelo sistemis gaumjobesebis mizniT, 2004 wels
miRebul iqna konvenciis damatebiTi, me-14 oqmi.13 misi ra-
tifikaciis Sedegad ministrTa komitetma SeiZina evro-
sasamarTlos gadawyvetilebis aRsrulebis zedamxedvelobis 
ori damatebiTi meqanizmi.14 46-e muxlis me-3 punqtis Tanax-
mad, igi uflebamosilia, ganmarteba mosTxovos sasamar-
Tlos, aseve, SeuZlia evrosasamarTlosadmi mimarTva im 
SemTxvevaSi, Tu miiCnevs, rom saxelmwifo ar asrulebs daki-
srebul valdebulebas.15

2. gzebi, romliTac unda moxdes saqarTveloSi evrosasa-
marTlos gadawyvetilebebis aRsruleba 

evrosasamarTlos sistemaSi iZulebiTi aRsruleba, ro-
gorc aseTi, ar aris SesaZlebeli. saqarTvelos mimarT Se-
saZlebelia ganxorcieldes mxolod politikuri xasiaTis 

                                                
9 ix., ministrTa komitetis rekomendacia wevr saxelmwifoebisadmi evro-
puli sasamarTlos gadawyvetilebebis droulad aRsrulebisaTvis efeq-
tiani saSualebebis Seqmnis Sesaxeb.
10 jijelava v., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
baTa aRsruleba, Tbilisi, 2009, 10.
11 iqve. 
12 iqve, 11.
13 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 1953.
14 iqve;
15 kacitaZe n., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
bebis aRsruleba saqarTveloSi - klaus da iuri kilaZeebi saqarTvelos 
winaaRmdeg, adamianis uflebaTa dacvis saerTaSoro standartebi da sa-
qarTvelo, k. korkelias redaqtorobiT, 2007, 117.
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zewola.16 evropis sabWos wesdebiT gaTvaliswinebulia mxo-
lod warmomadgenlobiTi uflebis SezRudva.17

2.1. restitucia qonebrivi davebis dros

sakmaod xSirad evrosasamarTlos praqtikaSi aris saqmee-
bi, romlebic exeba saxelmwifos mier pirisaTvis qonebis 
ukanonod CamorTmevas - eqspropriacias. saqmis specifiku-
robisa da arsebuli garemoebebis gaTvaliswinebiT, saku-
Trebis uflebis SezRudva unda iyos kanoniT gaTvaliswine-
buli, aseve, umniSvnelovanesia proporciulobis principebis 
dacvac,18 rac xSir SemTxvevaSi ar xdeba.

qonebrivi davebis restituciasTan dakavSirebiT, sasamar-
Tlom ganacxada, `rom aqvs neba gascdes raime darRvevis 
deklarirebas~19. im SemTxvevaSi, rodesac saqme exeba qonebriv 
davebs, sasamarTlo uflebamosilia mouwodos saxelmwifos, 
daubrunos ukanonod CamorTmeuli qoneba, xolo, Tu qveyana
am qmedebas ar ganaxorcielebs, mouwevs zianis anazRaureba.20

2.2. evrosasamarTlos gadawyvetilebis aRsrulebis spe-
cifika sisxlis samarTlis saqmeebze

miuxedavad imisa, rom konvenciis monawile saxelmwifoebi 
aRiareben mis mier ganmtkicebul adamianis uflebebsa da 
Tavisuflebebs da aseve, maTi dacvis valdebulebasac iRe-
ben,21 (`maRali xelSemkvreli mxareebi yvelasaTvis TavianTi 

iurisdiqciis farglebSi uzrunvelyofen am konvenciis I 
karSi gansazRvrul uflebebsa da Tavisuflebebs~) evrosasa-
marTloSi ganacxadebebis raodenoba mainc didia. saxelmwi-
foebi arRveven konvenciiT gaTvaliswinebul rogorc pozi-
tiur, ise negatiur valdebulebebs. yvelaze meti ganacxadi 
adamianis xelSeuxeblobisa da samarTliani sasamarTlos 
principis darRvevas exeba.22 saxelmwifoebi, maT Soris, sa-
qarTveloc, xSir SemTxvevaSi ver uzrunvelyofen konvenciis 
muxlebiT ganmtkicebuli principebis dacvas. maTi darRvevis 

                                                
16 ladevigi i., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
baTa savaldebulooba, adamianis uflebaTa dacvis evropuli da erovnu-
li sistemebi, k. korkelias redaqtorobiT, Tbilisi, 2007, 112.
17 iqve.
18 korkelia k., qurdaZe i., adamianis uflebaTa saerTaSoriso samarTali 
adamianis uflebaTa evropuli konvenciis mixedviT, Tbilisi, 2004, 219.
19 Papamichalopoulos V Greece , [1995] ECHR
20 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 1953, 
mux. 1.
21 evropis sabWo, adamianis uflebaTa evropuli sasamarTlo, faqtebi da 
monacemebi, 1959-2009, 2009, 7. 
22 iqve.
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SemTxvevaSi evrosasamrTlos praqtikaSi gvxvdeba aR-
srulebis sxvadasxva saSualeba.

2.2.1. ukanonod dakavebuli piris gaTavisufleba

evrosasamarTlos gadawyvetilebis aRsasruleblad SesaZ-
lebelia gamoyenebul iqnes ukanonod dakavebuli piris ga-
Tavisuflebis moTxovnac. es saSualeba mniSvnelovania imde-
nad, ramdenadac evrosasamarTloSi saqmeebis umravlesoba 
swored konvenciis me-6 muxlis darRvevas Seexeba. 

saqarTvelosTan dakavSirebul praqtikaSic gvxvdeba me-6 
muxlis darRvevis Taobaze evrosasamarTlos mier gamota-
nili gadawyvetileba.23 asaniZis saqmeSi evrosasamarTlom ga-
nacxada, rom darRveuli iyo konvenciis me-5 da me-6 muxle-
bi da mosTxova saqarTvelos maqsimalurad male uzrunve-
leyo ukanonod dakavebulis gaTavisufleba, ra Tqma unda, 
moraluri zianis anazRaurebasTan erTad.24 am ukanasknelis 3 
Tvis ganmavlobaSi ganuxorcieleblobis SemTxvevaSi, `jarima 
daemateba... Tanxebs im odenobiT, romelic Tanabari iqneba 
evropis centraluri bankis sesxis ganakveTisa, rasac dae-
mateba 3 procenti~25.

aRsaniSnavia, rom aRsrulebis es saxe SeiZleba gamoiyene-
bul iqnas rogorc im SemTxvevaSi, rodesac erovnuli sasa-
marTlos mier dadgenilia ukanonod dapatimrebis faqti, 
magram misi gadawyvetileba ar sruldeba aRmasrulebeli 
xelisuflebis mier ama Tu im mizezebis gaTvaliswinebiT,26

ise im SemTxvevebSic, roca TviTon sasamarTlo ar afiqsi-
rebs konvenciis me-6 muxlis darRvevas27.

2.2.2 sisxlis samarTlis saqmis gamoZiebis valdebuleba

sisxlissamarTlebrivi devnis diskreciuli uflebamo-
silebiT aRWurvil organoTa mier sisxlis samarTlis saq-
mis gamoZiebis etapzec SeiZleba dadges mniSvnelovani ziani, 
amitom saxelmwifos evrosasamarTlos mier gamotanili ga-
dawyvetilebis Sedegad SeiZleba daevalos sisxlis samar-
Tlis konkretuli saqmis gamoZieba. am SemTxvevaSi saxelmwi-
fo organoebis mier konvenciis an Sidasaxelmwifoebrivi 
kanonis darRveva SeiZleba gamoixatos rogorc moqmedebaSi 
(gamoZiebis etapze sisxlis samarTlis principebis darRveva), 
ise umoqmedobaSi (sisxlis samarTlis danaSaulis gamou-

                                                
23 Asanidze V Georgia,[2004] ECHR
24 iqve.
25 iqve.
26 iqve.
27 Ilascu and others V Moldova and Russia, [2004] ECHR
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Ziebloba). aqedan gamomdinare, mosarCeleebma SeiZleba 
daamtkicon, rom saxelmwifom daarRvia konvenciiT gaTva-
liswinebuli sisxlis samarTlis danaSaulis efeqtiani ga-
moZiebis valdebuleba. 

sasamarTlos mier dadgenili evropuli standartebis Ta-
naxmad, saxelmwifom unda uzrunvelyos danaSaulis efeqtia-
ni da rac mTavaria, swrafi gamoZieba, raTa am faqtorebma 
ar moaxdinon gavlena `faqtobriv masalaze, mowmeTa gamoc-
xadebasa da gamoZiebaze~28. evrosasamarTlos gancxadebiT, 
saxelmwifo valdebulia, aRiaros misi qmedebebis Seusabamo-
ba kanonmdeblobasTan da amasTanave, `ministrTa komitetis 
zedamxedvelobiT Caataros gamoZieba, romelic Sesabamiso-
baSi iqneba konvenciis moTxovnebTan~.

xSir SemTxvevaSi da saqarTveloc gamonaklisi ar gax-
lavT, obieqturi gamoZiebis principebi politikuri mo-
tivebiT aris darRveuli. sandro girgvlianis mkvlelobis 
Semdeg Camoyalibda azri, rom uflebamosili organoebi ar 
axdendnen obieqtur gamoZiebasa da damnaSaveebis dasjas 
swored politikuri motivebidan gamomdinare;29 amasTan, aR-
niSnuli saqmis gamoZieba swored saqarTvelos politikur 
prestiJs exeboda da erTgvarad, misi demokratiulobis sa-
zomic gaxldaT.30 evrosasamarTlom saqarTvelos winaaRmdeg 
miiRo gadawyvetileba da daadgina konvenciis me-2 da 38-e 
muxlebis darRveva.31 saqarTvelos daekisra moraluri kom-
pensaciis gadaxda 50 000 evros odenobiT32.

aRsaniSnavia is faqtic, rom saqarTvelosa da postsabWo-
Ta sivrcis sxva qveynebSi mravladaa gamoZiebis etapze sis-
xlis samarTlis saproceso normebis arsebiTi darRveva, 
Tumca uflebis dacvis saSualeba mxolod mcire SemTxveveb-
Si xdeba evrosasamarTlosadmi mimarTva. zemdgomi instan-
ciis sasamarTloebi cdiloben, maqsimalurad miaqcion yu-
radReba rogorc gamoZiebis, ise sasamarTlo ganxilvis
dros arsebul darRvevebs da maT efeqtian aRmofxvras. 

                                                
28 Finucane V The United Kingdom,[2003] ECHR.
29 Georgia urged to implement ECHR ruling over murder case, < 
http://www.amnesty.org/en/news-and-updates/georgia-urged-implement-echr-ruling-over-
murder-case-2011-04-28 > [5/01/2012]
30 <www.tribuna.ge/index.php?option=com_content&task=view&id=2707&Itemid=75> 
[5/01/2012]
31 ECHR delivered a judgment on Girgvliani case, 
<www.humanrightshouse.org/Articles/16328.html> [5/01/2012]
32 iqve.
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2.2.3. sisxlis samarTlis saqmis gadasinjva

saqarTvelom, evropulma saxelmwifoebis umravlesobis 
msgavsad, gaiTvaliswina evropis sabWos ministrTa komite-
tis rekomendaciebi33 da evrosasamarTlos gadawyvetilebis 
aRsrulebis erT-erT saxed sisxlis samarTlis saqmeebSi
xelaxali mosmena dauSva.34

evrosasamarTlos gadawyvetilebis aRsrulebis es saxe 
mniSvnelovania imdenad, ramdenadac sisxlis samarTlis 
procesis principebisa da debulebebis arsebiTi darRvevis 
Sedegad kompensaciis yvelaze misaRebi forma swored mi-
ukerZoebeli sasamarTlos mier saqmis samarTliani ganxilva 
iqneba.35

evrosasamarTlos uflebamosilia, rekomendaciebi misces 
mopasuxe qveynebs aRsrulebis aRniSnul saxesTan dakavSire-
biT. `miiCneva, rom ar arsebobs mizezi, ris gamoc sasamar-
Tlom mopasuxe saxelmwifoebs amgvari rekomendaciebi ar 
unda misces im SemTxvevebSi, roca sisxlis samarTlis pro-
cesSi adgili aqvs konvenciis me-6 muxlis darRvevas~36.

3. saqarTvelos mier gasatarebeli RonisZiebebi evrosasa-
marTlos aRsrulebis efeqtianobis amaRlebasTan dakavSire-
biT

saqarTvelos kanonmdeblobidan gamomdinare, SegviZlia 
vTqvaT, rom evrosasamarTlos gadawyvetilebis efeqtianad 
aRsrulebisaTvis man unda gaataros rogorc individualu-
ri, ise zogadi xasiaTis RonisZiebebi. zogadi xasiaTis Ro-
nisZiebebi saqarTvelom unda gaataros im SemTxvevaSi, Tu
kanonmdeblobaSi xarvezia da momavalSic Seiqmneba problema 
gadawyvetilebis aRsrulebisaTvis.37 rac Seexeba individua-
luri xasiaTis RonisZiebebs, isini exeba mxolod mocemul 
situaciaSi, mocemul saqmeze sasamarTlos gadawyvetilebis 
aRsrulebas.38

evrosasamarTlos gadawyvetilebebis aRsrulebis zemoTx-
senebul saSualebaTagan umetesoba individualuri xasiaTi-
saa; mag., ukanonod dakavebuli piris gaTavisufleba, sasa-
marTlos mier saqmis srulad da miukerZoeblad ganxilva 
da a.S. rac Seexeba sakuTrebis CamorTmevis gamo restitu-

                                                
33 jijelava v., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
baTa aRsruleba, Tbilisi, 2009, 23.
34 saqarTvelos sisxlis samarTlis kodeqsi, 310-e muxlis pirveli nawi-
lis `e~ qvvepunqti.
35 Tutmaz and others v Turkey, [2003] ECHR.
36 jijelava v., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
baTa aRsruleba,  Tbilisi, 2009, 24.
37 iqve, 11.
38 iqve.
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cias, aseve, sisxlis samarTlis saqmis xelaxal ganxilvas, am 
qmedebebis gansaxorcieleblad aucilebelia Sesabamisi saka-
nonmdeblo baza da amitom masSi xarvezis arsebobisas sax-
elmwifom unda gaataros zogadi xasiaTis RonisZiebebi. es 
ki erTgvar prevenciul xasiaTs atarebs, radgan icavs po-
tenciuri dazaralebulis uflebebs samomavlod.

ra Tqma unda, saqarTvelo Tavadaa uflebamosili, air-
Cios sasurveli RonisZiebis saxe, mTavaria, gadawyvetilebis 
aRsruleba. aRsaniSnavia is faqtic, rom kanonmdeblobaSi 
arsebuli xarvezis aRmosafxvrelad sasamarTlo ufle-
bamosilia garkveuli miTiTebebi misces saxelmwifos da
amasTanave, problemebis arsebobisas, ministrTa komiteti 
mopasuxes exmareba zogadi xasiaTis RonisZiebebis gatareba-
Si.39

4. saqarTveloSi arsebuli sakanonmdelo bazis problema-
tika

evrosasamarTlos gadawyvetilebebi unda aRsruldes, ma-
gram igi ar avaldebulebs saxelmwifos, rom gamoiyenos aR-
srulebis konkretuli saxe, Tumca praqtikas Tu gaviTvalis-
winebT, erovnuli sasamarTloebis mier gamotanili ganaCenis 
gadasinjvis meqanizmi xSir SemTxvevaSi yvelaze efeqtiania.40

4.1. evrosasamarTlos gadawyvetilebis aRsrulebis meqa-
nizmi sisxlis samarTlis procesSi

evropis sabWos ministrTa 2000 wlis 19 ianvris rekomen-
daciis mixedviT, wevrma saxelmwifoebma konvenciis debule-
bebis darRvevis SemTxvevaSi maqsimalurad unda uzrunve-
lyon darRveuli uflebebis dacva erovnul doneze gatare-
buli erT-erTi yvelaze efeqtiani xerxiT - esaa saqmis xe-
laxali ganxilva erovnuli sasamarTlos mier.41 unda iTqvas 
isic, rom ministrTa komitetis rekomendacia yvela katego-
riis saqmeebs exeboda, Tumca amis aucilebloba, adamianis 
uflebaTa darRvevis simZimidan gamomdinare, yvelaze metad 
sisxlis samarTlis saqmeebSi ikveTeba.42

                                                
39 iqve.
40 kacitaZe n., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
bebis aRsruleba saqarTveloSi - klaus da iuri kilaZeebi saqarTvelos 
winaaRmdeg, adamianis uflebaTa dacvis saerTaSoro standartebi da sa-
qarTvelo, k. korkelias redaqtorobiT, 2007, 122.
41 ministrTa komitetis 2000 wlis 19 ianvris rekomendacia.
42 kacitaZe n., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
bebis aRsruleba saqarTveloSi - klaus da iuri kilaZeebi saqarTvelos 
winaaRmdeg, adamianis uflebaTa dacvis saerTaSoro standartebi da sa-
qarTvelo, k. korkelias redaqtorobiT, 2007, 122-123.
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im SemTxvevaSi, Tu pirs, romlis mimarTac sasamarTlos 
mier gamotanilia gamamtyunebeli ganaCeni, miaCnia, rom gada-
wyvetileba dausabuTebeli an ukanonoa, ufleba aqvs gaasaCi-
vros igi zemdgom instanciebSi,43 xolo mas Semdeg, rac igi 
amowuravs nacionaluri sasamarTlos instanciebSi gasaCi-
vrebis yvela saSualebas, igi uflebamosilia, mimarTos 
evrosasamarTlos.

udavod win gadadgmuli nabijia sisxlis samarTlis axal 
kodeqsSi 310-e muxlis `e~ qvepunqtis arseboba, romlis mix-
edviTac, ganaCeni axlad gamovlenil garemoebaTa gamo ga-
daisinjeba, Tu `arsebobs adamianis uflebaTa evropuli sa-
samarTlos gadawyvetileba, romelmac daadgina adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis an 
misi oqmebis darRvevis faqti am saqmesTan dakavSirebiT da 
gadasasinji ganaCeni am darRvevas efuZneba~44. sisxlis sa-
marTlis saproceso kodeqsis 311-e muxlis mixedviT ki, `ax-
ladgamovlenil garemoebaTa gamo ganaCenis gadasinjvis vada 
SeuzRudavia~45, rac adamianis uflebaTa dacvis kidev erT 
umniSvnelovanes garantias qmnis. 

aRsaniSnavia is faqti, rom sisxlis samarTlis axali sa-
proceso kodeqsi 2010 wlis 1 oqtombridan Sevida ZalaSi, 
maSin, rodesac 310-e muxlis `e~ qvepunqti jer ar amoqmede-
bula, kodeqsis 333-e muxlis mixedviT, igi 2012 wlis 1 oq-
tombridan unda amoqmeddes. rogorc Cans, saqarTvelo, ro-
melmac axali sisxlis samarTlis procesSi demokratiuli 
saxelwifosaTvis damaxasiaTebeli valdebulebebi itvirTa, 
jer ar aris mzad srulad aiRos movaleobebi evrosasa-
marTlos gadawyvetilebis aRsrulebasTan dakavSirebiT. um-
niSvnelovanesia is, rom am droisaTvis saqarTvelos 
hqondes SesaZlebloba, swrafad da efeqtianad moaxdinos 
saqmis xelaxali ganxilva da dazaralebulisaTvis samar-
Tliani anazRaurebis uzrunvelyofa. 

4.2 evrosasamarTlos gadawyvetilebis aRsrulebis wesi 
kerZo samarTlis kategoriis davebze

sisxlis samarTlis procesis msgavsad, saqarTvelos samo-
qalaqo saproceso kodeqsSic gvxvdeba saqmis xelaxali gan-
xilvis  meqanizmi. kerZod, kodeqsSi 2010 wlis 4 maiss Sevi-
da cvlileba, romlis Tanaxmadac, kanonier ZalaSi Sesuli 
gadawyvetileba SeiZleba gasaCivrdes axlad aRmoCenil gare-
moebaTa gamo saqmis warmoebis ganaxlebis moTxovniT, Tu 

                                                
43 ix., saqarTvelos sisxlis samarTlis saproceso kodeqsi, 2012 wlis 1 
ianvris mdgomareobiT, XXV da XXVI Tavebi.
44 iqve, XXVII Tavi.
45 iqve.
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`arsebobs adamianis uflebaTa evropis sasamarTlos kanoni-
er ZalaSi Sesuli gadawyvetileba (ganCineba), romelmac 
daadgina adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis konvenciis an/da misi damatebiTi oqmebis darRveva am 
saqmesTan dakavSirebiT da dadgenili darRveva gadasasinji 
gadawyvetilebidan gamomdinareobs~46.

miuxedavad imisa, rom evrosasamarTlom piri SeiZleba 
dazaralebulad cnos da saqarTvelos daavalos gadawyve-
tilebis aRsruleba, samoqalaqo samarTalSi, misi specifi-
kidan gamomdinare, dazaralebulis garda, daculia mesame 
piri, oRond garkveuli garemoebebis gaTvaliswinebiT. sa-
moqalaqo saproceso kodeqsis mixedviT, im SemTxvevaSi, Tu 
`mesame pirebis mier uflebaTa keTilsindisieri~ miReba 
gvaqvs saxeze, sasamarTlo ar Secvlis miRebul gadawyveti-
lebas da ganixilavs saqmes `mosarCele mxarisaTvis Sesabami-
si kompensaciiis~ mikuTvnebis Sesaxeb.47 ar SeiZleba aRniS-
nuli norma CaiTvalos saerTaSoriso standartebisadmi 
Seusabamod, iqidan gamomdinare, rom saxelmwifoebi TviTon 
irCeven aRsrulebis xerxebs.48

4.3. evrosasamarTlos gadawyvetilebis aRsrulebis prob-
lemebi administraciuli kategoriis davebSi

saqarTvelos administraciuli saproceso kodeqsis nor-
maTa raodenoba sakaod mcirea. yovelive  ganpirobebulia 
imiT, rom samarTlis aRniSnul dargSi samoqalaqo sapro-
ceso kodeqsis debulebebi sakmaod farTod gamoiyeneba,49

magram mxolod im SemTxvevaSi, `Tu am (admianistraciuli 
saproceso) kodeqsiT sxva ram ar aris dadgenili~50. Sesaba-
misad, saqarTvelos samoqalaqo saproceso kodeqsis 423-e 
muxlis pirveli nawilis `z~ qvepunqti administraciul sa-
marTalwarmoebaSi im SemTxvevaSi iqneboda gamoyenebuli, Tu 
uSualod administraciuli saproceso kodeqsi evrosasa-
marTlos gadawyvetilebis aRsrulebaze arafers ityoda. ma-
gram 2010 wlis 4 maiss ganxorcielebuli cvlilebiT, `ad-
ministraciul samarTalwarmoebaSi axlad aRmoCenil gare-
moebaTa gamo saqmis warmoebis ganaxlebasTan dakavSirebiT 
saqarTvelos samoqalaqo saproceso kodeqsis 423-e muxlis 

                                                
46 ix., saqarTvelos samoqalaqo saproceso kodeqsi, 2012 wlis 1 ianvris 
mdgomareobiT, 423-e muxlis pirveli nawilis, `z~ qvepunqti.
47 iqve, 423-e muxlis me-4 nawili.  
48 ministrTa komitetis 2000 wlis 19 ianvris rekomendacia.
49 ix., saqarTvelos administraciuli saproceso kodeqsi, 2012 wlis 1 
ianvris mdgomareobiT, pirveli muxlis me-2 nawili.
50 iqve.
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pirveli nawilis `z~ qvepunqtiT gaTvaliswinebuli SemTxveva 
ar gamoiyeneba~51.

aRniSnuli sakanonmdeblo cvlileba gaumarTlebelia da 
wingadadgmul nabijad namdvilad ar SeiZleba CaiTvalos. 
administraciul, iseve, rogorc samoqalaqo da sisxlis sa-
marTlis saqmeTa kategoriaze, aucilebelia, arsebobdes ga-
dawyvetilebis aRsrulebis aRniSnuli saxe; miT umetes, Tu 
vityviT, rom samarTlis mocemul dargSi xSirad gvxvdeba 
adamianis uflebaTa SezRudva, mag., sakuTrebis uflebis Se-
zRudva _ eqspropriacia, saxelmwifos valdebuleba, ukano-
no qmedebis gamo moaxdinos zianis anazRaureba. admini-
straciuli samarTalwarmoebisadmi uwyebrivad daqvemdeba-
rebul saqmeTa mniSvneloba imdenad didia, rom aucilebe-
lia am kategoriis davebis mimarT gamoyenebul iqnes evro-
sasamarTlos gadawyvetilebis aRsrulebis es gzac. aRsaniS-
navia, rom qarTul samecniero literaturaSic gakritike-
bulia aRniSnuli norma.52

4.4. `saaRsrulebo warmoebis Sesaxeb~ saqarTvelos kano-
niT gaTvaliswinebuli aRsrulebis wesi

`saaRsrulebo warmoebis Sesaxeb~ saqarTvelos kanoniT 
ganisazRvra evrosasamarTlos gadawyvetilebis aRsrulebis 
wesi da pirobebi.53 amave kanonis 25-e muxlis pirveli nawi-
lis mixedviT, saaRsrulebo warmoeba aRsrulebis erovnuli 
biuros mier daiwyeba saqarTvelos iusticiis ministris 
mier gamocemuli individualuri administraciulsamar-
Tlebrivi aqtis safuZvelze. 

mimaCnia, rom evrosasamarTlos gadawyvetilebis aRsrule-
bis wesebi da pirobebi unda ganisazRvros ara `saaRsrule-
bo warmoebis Sesaxeb~ saqarTvelos kanoniT, aramed sxva, 
specialurad am saxis aRsrulebisaTvis gankuTvnili saka-
nonmdeblo aqtiT. yovelive es ganpirobebulia imiT, rom 
aRniSnuli kanoni ZiriTadad erovnuli sasamarTlos gada-
wyvetilebis aRsrulebis momwesrigebel normebs moicavs, 
romlebic arsebiTad gansxvavdeba evrosasamarTlos gadawy-
vetilebis aRsrulebisagan. es ukanaskneli ki ar aris nacio-
naluri sasamarTlo sistemebis Semadgeneli nawili da ami-
tom, vfiqrob, rom mis mier miRebuli gadawyvetilebebis 
aRsrulebasac mxolod misTvis gankuTvnili normatiuli 

                                                
51 iqve, 342-e muxli.
52 kacitaZe n., adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
bebis aRsruleba saqarTveloSi - klaus da iuri kilaZeebi saqarTvelos 
winaaRmdeg, adamianis uflebaTa dacvis saerTaSoro standartebi da sa-
qarTvelo, k. korkelias redaqtorobiT, 2007, 123.
53 ix., `saaRsrulebo warmoebis Sesaxeb~ saqarTvelos 1999 wlis kanonis
pirveli da me-2 muxlebi.



119m. janiaSvili, evrosasamarTlos gadawyvetileba

aqtis Seqmna sWirdeba. miT umetes, rom axlandeli kanoniT 
Seqmnili aRsrulebis meqanizmi faqtobrivad ar moqmedebs 
ufro zogadi normebis ararsebobis an jerjerobiT iuri-
diuli Zalis arqonis gamo. 

daskvna

statiaSi ganxiluli iyo evrosasamarTlos gadawyvetile-
bis aRsrulebis aspeqtebi - Tu ra gzebiT xdeba da ra Ro-
nisZiebebi unda gatardes misi efeqtianobis asamaRleblad. 
rogorc zemoT aRiniSna, saqarTveloSi arsebuli sakanonm-
deblo baza ar aris ise Camoyalibebuli, rom moxdes gada-
wyvetilebebis uxarvezod aRsruleba. samarTlis mTel rig 
dargebSi ar gvxvdeba axlad aRmoCenil garemoebaTa gamo 
saqmis xelaxali ganxilvis instituti, rac, ra Tqma unda, 
demokratiuli saxelmwifos kanonmdeblobisaTvis mi-
uRebelia. 

aseve, aucilebelia, rom evrosasamarTlos ganxilvis pro-
cedurebi `saaRsrulebo warmoebis Sesaxeb~ saqarTvelos ka-
nonisagan gancalkevebiT Camoyalibdes, iqidan gamomdinare, 
rom igi erovnuli sasamarTloebis sistemisagan arsebiTad 
gansxvavebuli warmonaqmnia. 

aRniSnuli problemebis gadaWrisaTvis aucilebelia gaT-
valiswinebuli iyos rogorc sxva qveynebis gamocdileba, 
ise saqarTveloSi arsebuli sinamdvile, winaaRmdeg SemTxve-
vaSi, ver moxdeba gadawyvetilebaTa aRsrulebis efeqtiano-
bis amaRleba.  

evrosasamarTlos gadawyvetilebis aRsasruleblad saWi-
roa aramxolod Sesabamisi sakanonmdeblo baza, aramed aRma-
srulebeli xelisuflebis neba. am mxriv, gansakuTrebuli 
yuradReba unda mieqces im saqmeebs, romelTac e.w politi-
kuri xasiaTi aqvT; xSir SemTxvevaSi am dros gadawyve-
tilebis aRsruleba ganzrax Wianurdeba.

aqedan gamomdinare, SegviZlia davaskvnaT, rom adamianis 
uflebaTa evrosasamarTlos gadawyvetilebis aRsruleba sak-
maod problemuri sakiTxia; saqarTvelos mier nakisri val-
debulebebis srulad Sesasruleblad aucilebeli, rogorc 
Sesabamisi sakanonmdeblo baza, ise aRmasrulebeli xeli-
suflebis nebac. amisaTvis saWiroa Seiqmnas erTgvari kon-
trolis meqanizmi, romelic maT zedamxedvelobas gauwevs da 
gamoiricxeba nebismieri xarvezi. saqarTvelos sinamdvilis 
gaTvaliswinebiT, aRniSnuli procesi SeiZleba droSi gai-
welos, Tumca, institutebis danergvasTan erTad, xarvezebic 
gamoswordeba.
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Execution of judgments of the European Court of Human Rights in Georgia

Summary

Mariam Janiashvili

Georgia became a party to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (hereinafter cited as Convention) in 
19991. On 20 May 1999, Georgia committed itself to secure to everyone within 
its jurisdiction the rights and freedoms defined in the Convention. Therefore, 
Georgians acquired a chance to protect their rights by submitting applications to 
European Court of Human Rights (hereinafter cited as ECHR). Since the ECHR 
entered into force for Georgia only 14 years ago, the number of applications is 
not as high as in many other European states, but it has been increasing annually. 
The main reason is the effectiveness of the ECHR. In addition to this more and 
more people are becoming aware of the machinery of ECHR.

In order to fully protect the rights and freedoms, defined by the Convention, 
there must be effective execution of judgments. ECHR has perfect execution 
mechanism2, but the problem is the machinery of such execution at the national 
level. There is no state agency in Georgia responsible for coordination of 
execution of judgments of the ECHR. The Ministry of Justice of Georgia is only 
responsible for the preparation of necessary proposals for the execution of these 
judgments and facilitation of implementation of these proposals. Since the 
execution of judgments needs different measures to be taken by various state 
authorities, it is necessary that Georgian government take appropriate measures 
to ensure the effectiveness of this process.

The purpose of this paper is to create a general overview of the ways of the 
execution of the ECHR judgments, as well as to analyze the Georgian legislation 
concerned with this problem. Additionally, the work includes the
recommendations as to what type of measures would be appropriate to be taken 
by the Georgian authorities to improve the execution of judgments at domestic 
level.

As it was stated above, the ECHR has one of the most effective supervisory 
mechanisms for the protection of human rights. This is conditioned by the 

                                                          
 Student at Ivane Javakhishvili Tbilisi State University.
1 Alexidze L., Modern International Law, Tbilisi, 2008, 258.
2 Korkelia K., The Practice of European court of Human Rights, “Georgian Law Review”, #1/2, 
2006; 166.
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effectiveness of ECHR and binding nature of its judgments.3 A judgment in 
which the ECHR finds a breach of human rights and/ or freedoms, imposes on a 
state the legal obligation not just to pay compensation but also to become the 
subject to supervision by the Committee of Ministers.4 The role of this 
mechanism is very important, because the Committee does not play only 
supervisory role, but it has adopted numerous recommendations in order to 
provide and facilitate the execution of judgments.5 The information about the 
measures taken by a state with respect to implementation of a judgment must be 
submitted to the Committee of Ministers.6

The Committee of Ministers has a power to supervise not only the steps taken 
by the state with respect to payment of compensations, which were stated in the 
judgment of the court, but also what kind of individual (such as restitution,7 the 
obligation to conduct fair investigation,8 etc.) and/or general (obligation to amend 
defective legislation9) measure has been taken in compliance with this decision.

States are bound by the duty to execute decisions of ECHR, but since the 
Court does not define the ways of execution, states remain free to choose it10. 
Georgian legislation needs some kind of amendments to better address this issue. 

According to the Criminal11 and Civil12 Procedural Codes of Georgia, in order 
to provide effective execution of ECHR judgments, after rendering of the 
decision, domestic courts are empowered to hear the case for the second time at 
domestic level. This kind of provision does not exist in Administrative 
Procedural Code of Georgia.13 This fact must be considered as a big defect in 
Georgian legislation. 

In order to ensure the effective execution of judgments, it is necessary to form 
a separate Georgian law, which would provide with all necessary information 
about execution, such as conditions of execution, the length of the process, etc.

To sum up, since no state body is responsible for the control of execution of 
judgments at national level, first of all it is necessary to form appropriate 
                                                          
3 Ladevig I., The Binding Nature of Judgments of the European Court of Human Rights, in 
Korkelia K., (ed.) International and National Systems of Human Rights Protection, Tbilisi, 2007, 
94.
4 ECHR, Art.46.
5 Recommendation of the Committee of Ministers to member states on the improvement of 
domestic remedies, adopted by the Committee of Ministers on 12 May 2004 at its 114th Session.
6 Katsitadze N., Execution of Judgments of the European Court of Human rights, in Korkelia 
K.,(ed.) International Standards of the protection of human rights and Georgia, 2007, 117.
7 Papamichalopoulos v. Greece [1995] ECHR.
8 Finucane v. The United Kingdom [2003] ECHR.
9 Jijelava V., The Execution of Judgments of European Court of Human Rights, Tbilisi, 2009, 11.
10 Katsitadze N., Execution of Judgments of the European Court of Human rights, in Korkelia 
K.,(ed.) International Standards of the protection of human rights and Georgia, 2007, 122.
11 Criminal Procedural Code of Georgia, chapter 17.
12 Civil Procedural Code of Georgia, Art.423.
13 Administrative Procedural Code of Georgia, Art. 342.



122 sarCevi #1-2(3-4), 2012

legislation, and in addition, it is important some state bodies to have the function 
of control over the execution of ECHR judgments. It seems desirable if some 
officials, such as Minister of Justice of Georgia and Minister of Foreign affairs of 
Georgia are entrusted with the function of control over this process.

ECHR has an important role in promoting respect for human rights and 
freedoms and it is completely unacceptable by any state, including Georgia, to 
create any threat to this functions and its effectiveness. Georgia must fulfill 
commitments undertaken and take all appropriate measures in order to duly 
execute judgments of ECHR.
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piradi cxovrebis ufleba - gamowvevebi

internet epoqaSi (amerikis SeerTebuli

Statebis praqtikis mimoxilva)

qeTevan zukakiSvili

`dResdReobiT sicocxlis ufleba gadaiqca uflebad, isiamovno 
sicocxliT, uflebad - iyo sakuTari Tavis baton-patroni.~1

Sesavali

amerikis SeerTebuli Statebis (SemdgomSi `aSS~) warmo-
madgenelTa palatam 2012 wlis 26 aprils kiberinformaciis 

gaziarebisa da dacvis aqti (CISPA) miiRo. axali kanoniT 
internet sivrceSi piradi cxovrebis saidumloebis2 darR-
vevis safrTxe mniSvnelovnad gaizarda. erovnuli 
usafrTxoebis saagentos gazrdili ZalauflebiT SeSfo-

Tebulma samoqalaqo TavisuflebaTa jgufebma3 CISPA–s gada-
metebulad farTo buneba dagmes. 

`amerikis samoqalaqo TavisuflebaTa kavSirma~ sazoga-
doeba kanonis gamanadgurebeli efeqtebis Sesaxeb gaafrTxi-

la: CISPA daakanonebs `mTavrobis „uprecedento Zalaufle-
bas, SeaRwios xalxis pirad informaciaSi, iqneba es samedi-
cino amonawerebi, piradi eleqtronuli mimowera Tu finan-
suri informacia - da yvelaferi es sasamarTlo orderis, 
Sesabamisi gadaxedvis meqanizmebisa da SezRudvebis gareSe~4. 
warmomadgenelTa palatis Tvrametma wevrma `amerikelebis 
internet aqtivobebis Sesaxeb informaciis SeuzRudavi mo-
povebis~ 5 Tavidan asarideblad oficialuri mimarTva Sei-
muSava. vinaidan kanoni ar Seicavs `dacvis saTanado meqaniz-
mebs~ 6 , Cndeba safuZvliani eWvi, rom samTavrobo uwyebebi, 
maT Soris, saidumlo danayofebi, amerikelebis pirad in-

                                                          
 samarTlis bakalavri.
1 Warren S. and Brandeis L., The Right to Privacy, Harvard Law Review, Vol. IV, No. 5, Decem-
ber 15, 1890.
2 naSromis miznebisTvis `piradi cxovrebis ufleba~ da `piradi cxovre-
bis saidumloeba~ sinonimuri cnebebia.
3 eleqtronuli sazRvrebis fondi, amerikuli biblioTekebis sazogadoe-
ba, amerikis samoqalaqo TavisuflebaTa kavSiri, respublikuri Tavisuf-
lebis gaerTianeba, demokratiisa da teqnologiis centri, konstituciis 
proeqti, reportiorebi sazRvrebis gareSe da sxva jgufebi (meti infor-
maciisTvis ixileT Sesabamisi veb-gverdebi).
4 asTk-is oficialuri gancxadeba: `SeewinaaRmdege CISPA–s da amerikelebis 
internet aqtivobebSi gaumarTlebel SeRwevas~; sruli teqsti ix.,
https://secure.aclu.org
5 Letter to Chairman Rogers and Ranking Member Ruppersberger, U.S. Congress, April 23, 2012.
6 iqve.
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formacias moipoveben da mas `ganusazRvrelad, nebismieri 
miznisTvis~7 gamoiyeneben. 

2012 wlis 9 maisisTvis `kiber-jaSuSuri aqtis~8 winaaRm-
deg onlain peticias9  790 000-ze metma internet momxmare-
belma moawera xeli. aSS-is prezidentis administraciam 
oficialurad dagmo kanoni da mouwoda prezident obamas, 
senatSi damtkicebis SemTxvevaSi, aqtze veto daedo10.

CISPA–s ori mTavari aspeqtis gamo akritikeben: 
1. kanoni kerZo pirebsa Tu kompaniebs uflebas aZlevs, 

samTavrobo samsaxurebs gauziaron momxmareblis piradi 
informacia, gaziarebuli informaciis minimumamde dayva-
nisa da misi sxvagvari dacvis moTxovnis gareSe.

2. kanoni sakmarisad ar zRudavs kerZo mxareebs erTma-
neTisaTvis momxmareblis piradi informaciis gaziarebi-
sagan; ar aris gawerili gadaxedvis an angariSvaldebule-
bis adekvaturi farglebi, romlebic piradi informaciis 
mxolod saTanado, kanonieri miznebisTvis gamoyenebas 
uzrunvelyofs.11

CISPA–s didi samoqalaqo gamoxmaureba mohyva, ramac, Se-
saZloa, kongress amerikelebis piradi cxovrebis uflebis 
Semlaxveli kanonis damtkiceba gadaafiqrebinos. miuxedavad 
amisa, aSS-Si am droisTvis moqmedi sxva sakanonmdeblo aq-
tebi piradi cxovrebis saidumloebis dacvis saerTaSoriso 
standartebs mniSvnelovnad arRvevs.

statiaSi ganxiluli iqneba aSS-is praqtikis Sesabamisoba 
adamianis uflebaTa dacvis mizniT nakisr valdebulebebTan.
kerZod, msjeloba Seexeba adamianis uflebebis saerTaSori-
so deklaraciiT, adamianis uflebaTa da movaleobaTa ameri-
kuli deklaraciiTa da samoqalaqo da politikuri uflebe-
bis saerTaSoriso paqtiT ganmtkicebuli piradi cxovrebis 
uflebis mdgomareobas aSS-Si.

naSromis kvlevis sagani internet sivrceSi piradi cxo-
vrebis uflebis darRvevebia, romelic, pirobiTad, dayo-
filia or mTavar jgufad:

1. aSS-is mTavrobis mier piradi cxovrebis sai-
dumloebis arasaTanado dacviT ganpirobebuli adamianis 
uflebaTa saerTaSoriso (maT Soris, pozitiur da nega-
tiur) valdebulebaTa darRveva, kerZod:

                                                          
7 iqve.
8 termini oficialurad gamoiyena eleqtronuli sazRvrebis asociaciam 
sakuTar anti– CISPA kampaniaSi (http://cyberspying.eff.org/).
9 peticiis teqsti ixileT veb-gverdze: http://www.avaaz.org/en/stop_cispa/
10 Executive Office of the President, Office of Management and Budget, Statement of Administra-
tion Policy, April 25, 2012.
11 iqve.
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a) saxelmwifos pirdapiri Careva moqalaqeTa piradi 
cxovrebis uflebaSi;

b) saxelmwifos sakanonmdeblo da sasjelaRsrulebis 
politika, romelic kerZo mxareTa mier amerikelebis 
piradi cxovrebis saidumloebis darRvevisaTvis qmnis
niadags.
2. saxelmwifos uunaroba, gamoiCinos savaldebulo 

windaxeduloba 12 arasaxelmwifo dawesebulebebis (am 
SemTxvevaSi, kerZo pirebisa da korporaciebis) mxridan 
individebis piradi cxovrebis uflebis darRvevis Tavi-
dan asarideblad.
statiis mizania, aSS-is saxelmwifo organoebis, saerTa-

Soriso organizaciebisa da adamianis uflebaTa ara-
samTvrobo organizaciebis mier ganxorcielebuli Ronis-
Ziebebis mimoxilvis Sedegad SemuSavdes saTanado rekomen-
daciebi da winadadebebi.

1. piradi cxovrebis uflebis darRvevebi

piradi cxovrebis ufleba (ganmartebuli, rogorc `Tavi-
sufleba unebarTvo Carevisgan~13), didi xania `gadaiqca ada-
mianis uflebaTa dacvis centralur Temad~ 14 . piradi cxo-
vrebis saidumloeba saerTaSoriso doneze pirvelad adamia-
nis uflebaTa sayovelTao15 da adamianis uflebaTa da mo-
valeobaTa amerikulma deklaraciebma 16 ganamtkica. mogviane-
biT, samoqalaqo da politikuri uflebebis dacva saerTa-
Soriso paqtiT gafarTovda: `aravin unda ganicados TviT-
neburi an ukanono Careva Tavis pirad da ojaxur cxovreba-
Si, misi sacxovreblis Seuvalobis an misi korespondenciis 
saidumloebis TviTneburi an ukanono xelyofa~17.

sayovelTao aRiarebis miuxedavad, piradi cxovrebis uf-
leba mudmivad safrTxeSia. ganuwyvetelma teqnologiurma 
winsvlam, internetis, mobiluri telefonis, sxvadasxva uka-
belo mowyobilobis masobrivma gamoyenebam adamians war-
moudgenlad gaurTula `sajaro cxovrebisTvis Tavis ari-

                                                          
12 Due Diligence - araoficialuri Targmani.
13 ganmarteba aRebulia naSromidan: Webster's Ninth New Collegiate Dictionary; 
Merriam Webster, Inc., 1985.
14 Orlin Th. S., Right to Privacy, The Human Rights Encyclopedia, Vol. 4.
15 deklaraciis me-12 muxli: aravis mimarT ar SeiZleba TviTneburi Careva 
mis piradsa da ojaxur cxovrebaSi, TviTneburi xelyofa misi sacxovre-
beli binis xelSeuxeblobis, misi korespondenciis saidumloebis, anda 
misi pativisa da reputaciisa. yovel adamians aqvs ufleba, daculi iyos 
kanonis mier aseTi Carevisa Tu xelyofisagan.
16 deklaraciis me-5 muxli.
17 ICCPR, Art. 17
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deba da sakuTari cxovrebis egocentruli survilebisa da 
molodinis Sesabamisad warmarTva~18. 

*********aSS-ma piradi cxovrebis uflebis dacvis saerTaSoriso 
valdebuleba araerTgzis aiRo. upirveles yovlisa, aSS 
aris gaerTianebuli erebis organizaciis damfuZnebeli we-

vri da gaeros qartiis xelmomweri. qartia inter alia ganamt-
kicebs `adamianis fundamenturi uflebebis rwmenas~ 19 da 
wevr saxelmwifoebs avaldebulebs, xeli Seuwyon `adamianis 
uflebaTa da ZiriTad TavisuflebaTa pativiscemas~20. metic, 
wevri saxelmwifoebi valdebulebas iReben, `individualuri 
da erTiani moqmedebiT~ 21 daicvan `adamianis uflebebi da 
Tavisuflebebi yvelasaTvis~22.  

piradi cxovrebis ufleba saerTaSoriso doneze 1948 
wels kidev erTxel, amjerad, adamianis uflebaTa sayovel-
Tao deklaraciaSi ganmtkicda. igi arasavaldebulo saerTa-
Soriso dokumentis -–gaeros generaluri asambleis rezo-
luciis saxiT miiRes,23 Tumca dResdReobiT `adamianis uf-
lebebis zogad standartad SeiZleba CaiTvalos~24. deklara-
ciis me-12 muxli piradi cxovrebis uflebis dacvis sayo-
velTao standarts adgens da Sesabamisad, aSS-zec vrcelde-
ba.

garda amisa, aSS, rogorc amerikuli saxelmwifoebis or-
ganizaciis wevri, valdebulia adamianis uflebaTa da mova-
leobaTa amerikuli deklaraciiT dadgenili standartebi
daicvas, piradi cxovrebis saidumloebas pativi sces da ar 
ganaxorcielos `boroti ganzraxviT Tavdasxmebi~ 25 moqala-
qeTa pirad da ojaxur cxovrebaze.

mogvianebiT, aSS-ma piradi cxovrebis uflebis dacvis me-
tad mniSvnelovani valdebuleba ikisra. 1992 wels aSS-is se-
natma samoqalaqo da politikuri uflebebis saerTaSoriso 
paqtis ratifikacia moaxdina, riTac saxelmwifom aiRo pa-
suxismgebloba, rom sakuTar moqalaqeebs maT pirad cxovre-
baSi `TviTneburi da ukanono~ Carevisgan26 daicavda.

*miuxedavad amisa, istoria cxadyofs, rom aSS-is moqala-
qeebi araerTxel gamxdaran saxelmwifos mxridan pirad cxo-
vrebaSi ukanono Carevis msxverplni. maT pirad informacias 

                                                          
18 Nowak M., UN Covenant on Civil and Political Rights, ICCPR Commentary, 1993, 288.
19 gaeros qartiis preambula.
20 iqve, pirveli muxli.
21 iqve, 55-e muxli.
22 iqve.
23 General Assembly Resolution 217 A (III), December 10, 1948, Paris.
24 Nowak M., Human Rights: A Handbook for Parlamentarians, Office of The High Commissioner 
for Human Rights, #8, 2005.
25 Article 5 of the American Declaration of the Rights and Duties of Man.
26 ICCPR, Art. 17
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ukanonod moipovebdnen jer kidev `wiTeli safrTxis~ 27

dros, rodesac saxelmwifo arsebul teqnologiebs boro-
tad iyenebda, individualur mimowerebs adevnebda Tvals da 
xSir SemTxvevaSi `qveynidan aZevebda ucxoel radikalebs... 
TavianTi gamosvlebisa Tu gaerTianebebis gamo~28.  

amerikelTa piradi cxovrebis saidumloeba 1970-ian wleb-
Sic sayovelTaod irRveoda. senatis sagamoZiebo komitetma 

`uoTergeiTis skandalis~ (The Watergate Scandal) Semdeg daaskvna, 
rom `dazvervis samsaxurebma Ziri gamouTxares konstitu-
ciur uflebebs, upirvelesad imiT, rom gverdi auares 
konstituciis mamebis mier angariSvaldebulebis mizniT 
dadgenil „Sekavebisa da gawonasworebis“ sistemas~29. 

dResdReobiT, teqnologiuri ganviTarebis kvaldakval, 
adamians sakuTari piradi cxovrebis uflebis dacvis kidev 
ufro naklebi saSualeba aqvs. gasul saukuneSi aSS-is umaR-
lesi sasamarTlos mosamarTle brendaisma iwinaswarmetyve-
la, rom `mecnierebis progresi mTavrobas jaSuSobisTvis 
sakabelo mosmenebze ukeTes saSualebebs SesZenda~ 30 , raSic 
namdvilad ar Semcdara.

bolo periodSi adamianis uflebebis komitetma aSS-is 
mxridan piradi cxovrebis uflebis darRvevis faqtebi
araerTxel dagmo: `wevri-saxelmwifo sxvadasxva samsaxuris, 
maT Soris, erovnuli usafrTxoebis saagentos saSualebiT, 
akvirdeboda da kvlav akvirdeba telefoniT, eleqtronuli 
fostiTa da faqsiT gadacemul individualur koresponden-
cias, rogorc aSS-is sazRvrebSi, ise maT gareT, yovelgvari 
sasamarTlo an sxva saxis damoukidebeli gadaxedvis meqaniz-
mebis gareSe~ 31 . komiteti, aseve, SeSfoTebas gamoTqvams `im 
SezRuduli SesaZleblobebis gamo, rac dazaralebul pirebs
eZlevaT: individebi umetes SemTxvevaSi ar arian informi-
rebulni maT mimarT saidumlo RonisZiebebis gatarebis Se-
saxeb da ar eZlevaT maTi gasaCivrebis efeqturi saSuale-
ba~32 . statistikuri monacemebi cxadyofs, rom, milionobiT 

                                                          
27 amerikis istoriis periodi, rodesac qveynis politikaSi dominirebda 
Zlieri antikomunizmi; robert miurei am periods `erovnul isterias~
uwodebs; ix., Murray R. K., Red Scare: A Study in National Hysteria, 1919-1920, the North 
Central Publishing Co. 1955.
28 Cole D. D., Enemy Aliens, Stanford Law Review Vol. 54, No. 5, 2003.
29 sruli teqsti ix., 
http://www.senate.gov/artandhistory/history/common/investigations/Church-
Committee.htm#Outcome
30 Justice Brandies dissent in Olmstead v. United States, 1928.
31 Human Rights Committee: Concluding Observations of the Human Rights Committee on the 
Second and Third U.S. Reports to the Committee (2006).
32 iqve.
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amerikelis azriT, maTi piradi informacia ormag safrTxe-
Sia saxelmwifosa da kerZo struqturebis mxridan33.

11 seqtembris teroristuli Tavdasxmis Semdeg, prezi-
dentma buSma erovnuli usafrTxoebis saagentos `amerikis 
istoriaSi umsxvilesi jaSuSuri operaciis~34 Catareba daa-
vala winaswari sasamarTlo nebarTvis gareSe. operacia or 
mTavar nawilad iyofoda: pirveli, erovnuli mosmenebis 
operacia, romelic erovnuli usafrTxoebis saagentos uf-
lebas aZlevda milionobiT amerikeli rezidentis saerTa-
Soriso satelefono da eleqtronuli komunikaciisTvis sa-
samarTlo orderis gareSe edevnebina Tvalyuri 35 ; meore,
operaciiT amerikuli sakomunikacio kompaniebisgan distan-
ciuri adgilobrivi da saerTaSoriso zarebis Sesaxeb in-
formaciis mopoveba xdeboda. 

samTavrobo versiis mixedviT, saagento komunikaciis Si-
naarsis gacnobis gareSe mxolod komunikaciis mxareTa te-
lefonis nomrebs, zarebis xangrZlivobas, TariRsa da zust 
dros agrovebda. 36 bolo gancxadeba kritikas ver uZlebs, 
radgan Sinaarsis gamokvlevis gareSe `gamodis, rom erov-
nuli usafrTxoebis saagentos mTeli jaSuSuri programa 
eyrdnoba mcdar varauds: SesaZlebelia teroristis vinao-
bis dadgena mxolod mis mier akrefili nomrebis Seswav-
liT~37 . yvelaze gulubryvilo msmenelsac gauWirdeba, dai-
jeros, rom saagento mxolod im teroristebs eZebs, rom-

lebic iseT nomrebze rekaven, rogoricaa `1-800-ALQAEDA~.38

adamianis uflebebis TvalsazrisiT ki, komunikaciis Sinaar-
sis gacnobiT Tu mis gareSe, piradi cxovrebis saidumloeba 
mainc irRveva. gansxvaveba mxolod darRvevis xarisxSia.

piradi cxovrebis saidumloebis dacvis gzaze aSS-is 
mniSvnelovan problemad saxelmwifo organoebis daudevro-
ba rCeba. biurokratiuli aparatis mier uflebis arapirda-
piri darRvevis magaliTebi federalur saagentoebSi mrav-
lad gvxvdeba. 2006 wels veteranebis saqmeTa departameneti-
dan informaciam gaJona: TanamSromlis saxlidan moipares 
samsaxureobrivi masalebis Semcveli kompiuteri, ris Sede-

                                                          
33 ix., Pew Research Center’s Internet and American Life Project Survey, cited in New York 
Times: Somini Sengupta, What Would You Pay for Privacy? March 19, 2012; Michael Cieply, Ac-
tress’s Privacy Lawsuit Challenges a Web Site; March 4, 2012; Mike Adams, Email privacy now a 
top concern for 19 out of 20 internet users; Natural News, May 24, 2005; retrieved from: 
http://www.naturalnews.com/004748.html
34 Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.
35 Risen J. and Lichtblau E., Bush Lets U.S. Spy on Callers Without Courts, New York Times, De-
cember 16, 2005.
36 Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.
37 Farley J. D. The N.S.A.'s Math Problem, May 16, 2006.
38 iqve.
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gadac mesame mxarem milionobiT veteranis piradi monacemebi
ukanonod moipova.39

msgavs SemTxvevebs adgili hqonda energetikisa  (2005 wels 
hakerebma ukanonod Caigdes xelSi 1500-mde piris persona-
luri informacia) da soflis meurneobis departamentebSic 
(2006 wels, rodesac kompiuterulma damnaSaveebma SeaRwies 
26 000-mde piradi monacemis Semcvel sxvadasxva sistemaSi).40

piradi cxovrebis saidumloebis darRvevaTa meore msxvi-
li kategoria saxelmwifos arasaTanado sakanonmdeblo da 
sasjelaRmsrulebiTi politikis Sedegia. aseTi darRvevebis 
winapiroba savaldebulo windaxedulobis ararsebobaa, rac 
arasaxelmwifo dawesebulebebis mier moqalaqeTa piradi 
cxovrebis uflebis masobrivi darRvevisTvis xelsayrel pi-
robebs qmnis.  savaldebulo windaxedulobis doqtrina or 
mTavar princips eyrdnoba: 

1. saxelmwifoebs pasuxismgebloba ekisrebaT `maTi Za-
lauflebis sferoSi~41 individebis mier ganxorcielebul 
moqmedebebsa Tu umoqmedobebze, radgan es qmedebebi mie-
wereba saxelmwifos, mis mier miniWebuli uflebamosile-
bis farglebis gacdenis miuxedavad;

2. arasaxelmwifo dawesebulebis moqmedeba Tu umoqme-
doba, zogadi wesis Tanaxmad, saxelmwifos ar miewereba.
miuxedavad amisa, pasuxismgebloba SesaZloa saxelmwifos 
daekisros, Tuki, aseTi qmedebebis winaswari Tu Semdgomi 
aRkveTis mizniT, igi savaldebulo windaxedulobas ar 
gamoiCens.42

aSS kerZo struqturebis mxridan darRvevebis aRsakveTad
savaldebulo windaxedulobas ar iCens. momxmareblis inte-
resebi kerZo korporaciebis ganuzomeli Zalauflebis wi-
naSe daubalansebelia. moqmedi kanonmdeblobis pirobebSi
korporaciebs saSualeba eZlevaT, moaxdinon momxmarebelTa 
piradi monacemebiT manipulireba maTTvis arasamarTliani 
piradi informaciis gaziarebis politikis Tavs moxveviT 43

                                                          
39 United States Government Accountability Office, Report to Congressional Requesters, January 
2008.
40 iqve.
41 Christenson G. A., Attributing Acts of Omission to the State, 12, Michigan Journal of Interna-
tional Law, 1991.
42 Hessbruegge J. A., The Historical Development of the Doctrines of Attribution and Due Dili-
gence in International Law,
http://www.law.nyu.edu/ecm_dlv3/groups/public/@nyu_law_website__journals-
_journal_of_international_law_and_politics/documents/documents/ecm_pro_059590.pdf
43 mag., Google Inc.–is axali piradi informaciis gaziarebis politika kom-
panias uflebas aZlevs akontrolos da Seinaxos momxmareblis mier kompa-
niis sxvadasxva veb-saitebze ganxorcielebuli aqtivobebi. momxmarebels am 
funqciis gamoricxvis ufleba ar aqvT. wyaro: miSel singlteri, `axa-
li„piradi informaciis gaziarebis politikis wyalobiT gugli giyurebT 
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da maTi personaluri informaciis mesame mxareebisTvis 
miyidviT44.

mravali aseTi magaliTidan erT-erTi damsaqmebelTa 

praqtikaa, romelic potenciuri TanamSromlis Facebook-is an-
gariSze SesaRwevad saWiro momxmareblis saxelisa da paro-
lis moTxovnaSi gamoixateba.45 umuSevrobis maRali maCveneb-
lis gamo46, samsaxuris bevri maZiebeli `sakuTar Tavs uaris 
Tqmis uflebas ver aZlevs~47. 

centraluri dazvervis saagentos cnobiT, aSS flobs 
udides da yvelaze maRalteqnologiur ekonomikas msofli-
oSi. 48 aSS-is mosaxleobis 77%-ze meti iyenebs internets. 49

SedarebisTvis, amerikas hyavs 8-jer meti internet momxmare-
beli, vidre mTel afrikis kontinents da orjer ufro me-
ti, vidre amerikis kontinentis danarCen 42 qveyanas, erTad 
aRebuls.50

internetis gavrcelebis farTo arealis miuxedavad, 
araerTi kvleva 51 adasturebs, rom `amerikelebma ar ician, 
Tu ra saxis informacias agroveben maTze veb-gverdebi da 
Semdeg ra formiT iyeneben am monacemebs. mosaxleobis gauc-
nobiereblobis done ukve saSiS niSnuls aRwevs~52.“  

pensilvaniis universitetis anenbergis sajaro politikis 
centris 2005 wlis kvlevam,„`eqsploataciisTvis Ria: ameri-
keli myidvelebi internetSi da mis miRma~ 1500 zrdasruli 
internetis momxmarebeli amerikeli gamokiTxa da daadgina: 
75%-s arasworad sjera, rom Tuki veb-gverds piradi in-

                                                                                                                                                
- yvelgan~; http://www.washingtonpost.com/new-privacy-policy-lets-google-watch-you--
everywhere/-2012/02/27/gIQAdyscpR_story.html
44 amonaweri Facebook–is „piradi informaciis gaziarebis politikidan: 
`Cven vuziarebT Tqvens pirad informacias mesame mxareebs im SemTxvevaSi, 
roca gvjera, rom monacemebis gaziareba Tqvens mier nebadarTulia, roca 
gonivrulad saWiroa Cveni servisebis SeTavazebisTvis, an roca kanoni 
gvavaldebulebs~. Facebook Site Governance, www.facebook.com piradi informa-
ciis gavrcelebis winapirobebad msgavsi farTo ganmartebis gamoyenebas, 
magaliTad, momxmarebelTa monacemebis gasxvisebas imis mixedviT, Tu ra 
„sjera“ komunikaciebis magnats, amerikuli kanonmdebloba ar krZalavs.
45 Forbes, Poulos J., Employers Demanding Facebook Passwords Aren't Making Any Friends,
3/22/2012.
46 amerikis SeerTebuli Statebis SromiTi statistikis biuros monaceme-
biT, aSS-Si umuSevrobis maCvenebeli 2012 wlis aprilisTvis Seadgenda 
8,1%-s anu 12,5 milion umuSevars.
47 Valdes M., Associated Press Report on Privacy, March 20, 2012.
48 https://www.cia.gov/library/publications/the-world-factbook/geos/us.html
49 2011 wlis cenziT, daaxloebiT, 240 milioni adamiani.
50 saerTaSoriso satelekomunikacio kavSiri – gaeros specializirebuli 
saagento informaciisa da sakomunikacio teqnologiebis dargSi;
http://www.itu.int/wsis/tunis/newsroom/stats/
51 Justice Brandies dissent in Olmstead v. United States, 1928; aseve, INTERNET SAFETY 101®,
`socialuri qselebis statistika,~
http://www.internetsafety101.org/Socialnetworkingstats.htm
52 Juan Carlos Perez for InfoWorld, http://www.infoworld.com/d/security-central/internet-users-
ignorant-about-data-privacy-980
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formaciis gaziarebis politika aqvs, momxmarebelTa infor-
maciis mesame mxareebTan gaziareba ar moxdeba; 49%-s ar 
SeuZlia TaRliTuri eleqtronuli gzavnilebis amocnoba, 
romlebic ukanono gziT sensitiuri informaciis (magali-
Tad, socialuri dacvis nomrebis) mopovebisTvisaa gamiznu-
li; 68% ver asaxelebs im sami specializebuli saagentodan 
vercerTs, romelsac piradi informaciis moparvisas SeuZ-
lia mimarTon.53

2. aSS-is kanonmdebloba piradi cxovrebis uflebis Sesax-
eb

mTlianobaSi aSS-is kanonmdebloba, calkeuli pozitiuri 
mcdelobebis miuxedavad, piradi cxovrebis saidumloebis 
dacvis saerTaSoriso standartebs ver akmayofilebs. 

1966 wels kongresma miiRo informaciis Tavisuflebis 

aqti (FOIA), romelmac aSS-is mTavrobis mier aqamde gamouq-
veynebeli dokumentebi moqalaqeebisTvis Riad gamoacxada. 54

ori wlis Semdeg Seiqmna satransporto kriminalis kon-

trolisa da usafrTxo quCebis aqtis III tomi (e.w. “Title III” an 
`mosmenebis aqti~) - pirveli mniSvnelovani iaraRi federa-
luri mTavrobis mier kerZo komunikaciis Sinaarsis mopove-
bis mosawesrigeblad. 

Sesworebebis miRebamde “Title III” pirad monacemebs mxolod 
minimalurad icavda. mogvianebiT, aSS-is umaRlesi sasamar-
Tlos gadawyvetilebiT, komunikacia StatTaSoris vaWrobad 
ganimarta, ramac kongress farTo mowesrigebis saSualeba 
misca.55 miuxedavad amisa, piradi cxovrebis uflebiT dacu-
li sfero ar gafarToebula. piriqiT, 1978 wlis ucxouri 

dazvervis kontrolis aqtma (FISA) federaluri agentebis 
mier `ucxouri Zalebis~ an/da `ucxouri Zalebis warmomad-
genlebis~ TvalTvalisa da saidumlo mosmenebis areali ki-
dev  ufro gazarda. aqti sasamarTlo orderis saWiroebas
adgenda, romelic `dausabuTebeli eWvis~ safuZvelzec ki
gaicemoda. 

                                                          
53 iqve.
54 Title 5 of the United States Code, § 552(d): “Except as otherwise required by statute, matters of 
official record shall be made available, in accordance with published rule, to persons properly and 
directly concerned, except information held confidential for good cause found”.
55 `aSS jordanos winaaRmdeg~ (1974); aq gasaTvaliswinebelia amerikuli 
federalizmis mniSvnelovani Tavisebureba: konstituciis mixedviT, mka-
cradaa gamijnuli federaluri da Statebis sakanonmdeblo organoebis 
kompetencia. aSS-is ZiriTadi kanoni iZleva federaluri regulirebis 
amomwurav CamonaTvals. konstituciis pirveli muxlis Tanaxmad, kongress 
SeuZlia miiRos mxolod is kanonebi, romlebic `...awesrigeben vaWrobas 
ucxo erebTan, Statebs Soris da indiel tomebTan~. jordanos gadawyve-
tilebamde komunikacia ar iTvleboda StatTaSoris vaWrobad, amdenad, 
wesrigdeboda calkeuli Statebis da ara federalur doneze.
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FISA `ucxouri Zalebis~ an/da `ucxouri Zalebis warmo-
madgenlebis~ mier maT mimarT aqtis darRveviT miyenebuli 
zianis anazRaurebis miRebis SesaZleblobas gamoricxavda. 56

kanoni, aseve, uflebas aZlevda prezidents, eleqtronuli 
dakvirvebis operacia sasamarTlo orderis gareSe, kongre-
sis mier omis gamocxadebidan 15 dRis ganmavlobaSi ganex-
orcielebina57.

1980 wels kongresma piradi cxovrebis uflebis dacvis 

aqti (PPA) miiRo. kanoni daTvalirebisa da Cxrekisas mTa-
vrobis warmomadgenlebis mier sasamarTlo orderis gamoye-

nebas awesrigebda. PPA–m ukanonod gamoacxada gamoZiebasTan 
dakavSirebuli yvela im mtkicebulebis daTvaliereba da 
Cxreka, romelTa Sesaxebac mflobelis mier (televiziiTa Tu 
`sajaro komunikaciis nebismieri sxva formiT~58) gasajaroe-
bis 59 dasabuTebuli molodini arsebobda. aqti orderis 
gareSe moqmedebis saSualebas iZleva im SemTxvevaSi, roca 
arsebobs `dasabuTebuli eWvi, rom masalebis dauyovnebeli 
amoReba aucilebelia sicocxlis xelyofis an/da sxeulis 
mZime dazianebis Tavidan asarideblad~ 60 an `varaudi, rom 
masalebis mflobelma Caidina an Cadis sisxlis samarTliT 
dasjad qmedebas~61.

eqvsi wlis Semdeg `mosmenebis aqti~ eleqtronuli komu-

nikaciis dacvis aqtiT (ECPA) Seicvala, romelic mimdinare 
zepir, kabeliT Tu eleqtronuli saSualebebiT ganxorcie-

lebul komunikacias awesrigebs. ECPA, zogadad, krZalavs
kerZo komunikaciis mopovebas 62 , Tumca uSvebs mniSvnelovan 
gamonaklisebs Semdegi mxareebisTvis: 1. Sesabamisi sasamar-
Tlo orderis mqone aRmasrulebeli organoebi; 2. servisis 
momwodeblebi; 3. kiberdamnaSaveebi;63 4. nebismieri piri, ro-
melsac aqvs komunikaciis erT-erTi mxaris Tanxmoba mainc64.

aqtis 2511-e seqciis Tanaxmad, kerZo pirisa Tu jgufis 
komunikaciis sixSiresa da akrefil nomrebze dasakvirveb-

                                                          
56 Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.
57 iqve.
58 Privacy Protection Act, 1980, Section a.
59 Supreme Court Case Zurcher v. Stanford Daily, 1978.
60 Privacy Protection Act, 1980, Section a (2).
61 iqve, Section a (1).
62 aqtSi ganmartebulia, rogorc `xmovani Tu sxva saxis komunikaciis Si-
naarsis mopoveba, romelic gadaicemoda kabeliT, eleqtronuli Tu sxva 
saSualebiT, nebismieri eleqtronuli, meqanikuri Tu sxva saxis mowyobi-
lobis gamoyenebiT~.
63 `piri, romelic SeaRwevs dacul kompiuterSi avtorizaciis gareSe da 
amdenad, ar aqvs piradi informaciis dacvis gonivruli molodini da-
culi kompiuteridan ganxorcielebul komunikaciaze~. aseTi tipis kompi-
uteruli damnaSaveebis komunikaciis kontroli kanoniT daSvebulia. ix., 
18 USCS § 2510.
64 18 USCS § 2511, (C).
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lad sasamarTlos Tanxmoba ar aris saWiro. 65 igive seqcia 
servisis momwodeblebs nebas rTavs, `kanoniT dadgenil or-
ganoebs gadascen informacia da gauwion teqnikuri Tu sxva 
saxis daxmareba sakabelo, xmovani Tu eleqtronuli komuni-
kaciis mosapoveblad da eleqtronuli TvalTvalis gansax-
orcieleblad~66 . garda amisa, internet servisis momwodeb-
lebs SeuZliaT saxelmwifo organoebs momxmareblis piradi 
informacia ganusazRvreli drois manZilze gauziaron, 
Tumca ufleba ar aqvT momxmarebels acnobon, rom maTze 
dakvirveba mimdinareobs.67 ufro metic, servisis momwodeb-
lebs momxmareblis piradi informaciis mopoveba SeuZliaT
im SemTxvevaSi, Tu es maTi `Cveulebrivi saqmianobis~ nawi-
lia. es im pirobiT xdeba, rom kanoniT dadgenil organoebs 
miawodeben nebismier informacias, romelic `mopovebulia 
SemTxveviT~ da SesaZloa `xeli Seuwyos danaSaulis Cade-
nas~68. “

mTlianobaSi, aqti momxmareblis sensitiuri piradi in-
formaciis mopovebis uflebas aramarto sasamarTlo orde-
ris mqone saxelmwifo organoebs, aramed, garkveul SemTxve-
vaSi, kerZo pirebsac ukanonebs.

eleqtronuli maragis saxiT arsebuli komunikacia kanonis 

meore tomiT (Title II), igive `Senaxul komunikaciaTa aqtiT~

(1986) wesrigdeba. es ukanaskneli ECPA–ze naklebad icavs
momxmareblis uflebebs. 180 dReze Zveli eleqtronuli ko-
munikaciis mopoveba saxelmwifo organoebs sasamarTlo or-
deris gareSe SeuZliaT. 

`mowesrigebuli komunikaciis aqti~ (1996) komunikaciis sa-
SualebebiT ganxorcielebul muqaras, Seuracxyofas an sxva 
saxiT maT borotad gamoyenebas danaSaulebriv qmedebad ac-
xadebs.  

`bavSvTa internet usafrTxoebis aqti~ (1998) 13 wlamde 
asakis bavSvebis Sesaxeb piradi informaciis Segrovebas
krZalavs. 13 wlamde arasrulwlovnebze monacemebis Sesa-
groveblad aucilebelia `mSoblis gadamowmebuli Tanxmo-

                                                          
65 piradi cxovrebis uflebis dacvis evropuli standartebi bevrad 
ufro maRalia. gadawyvetilebaSi, `koplendi gaerTianebuli samefos wi-
naaRmdeg~ (2007) adamianis uflebaTa evropulma sasamarTlom daadgina, 
rom kerZo dawesebulebis kompiuteridan ganxorcielebuli internet ko-
munikacia, iseve, rogorc satelefono zarebi, prima facie Tavsdeba adamianis 
uflebaTa konvenciiT daculi `piradi cxovrebis~ da `korespondenciis~ 
farglebSi. amdenad, konvenciis Tanaxmad, damsaqmebels ar aqvs dasaqmebu-
lis mier ganxorcielebuli zarebis xangrZlivobisa da nanaxi veb-
saitebis kontrolis ufleba, Tundac Sinaarsis Semowmebis gareSe. sasa-
marTlos ganmartebiT, msgavsi moqmedeba Zirs uTxris piradi informa-
ciis saidumloebis `gonivrul molodins~.
66 18 USCS § 2511, 2, a, ii.
67 18 USCS § 2511, 2 (B).
68 18 USCS § 2511, 2 (B), iv.
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ba~69 . Sesabamisad, kanoni avaldebulebs operators, arsebu-
li teqnologiis gaTvaliswinebiT, mimarTos yvela saSuale-
bas, raTa uzrunvelyos mSoblisTvis informaciis Segrove-
bis xerxebis axsna da misgan Tanxmobis miReba bavSvis Sesaxeb 
informaciis Segrovebamde70.

piradi cxovrebis uflebas yvelaze metad zRudavs 2001 

wlis teroristuli aqtebis Semdeg miRebuli USA PATRIOT
Act. kanonma mTavrobis mier eleqtronuli dakvirvebis Se-
saZlebloba mniSvnelovnad gazarda: terorizmi da `kompi-
uteruli TaRliToba da borotad gamoyeneba~ im danaSaul-
Ta ricxvSi moaqcia, romelTa TvalTvali usafrTxoebis 
mizniT gamarTlebulia; daakanona specifikuri sagamoZiebo 
operaciebi, rodesac eWvmitanils sasamarTlo orderis ga-
cemis Sesaxeb mxolod Cxrekis SemTxvevaSi atyobineben. aqtiT 
sagamoZiebo organoebs manamde akrZaluli `gangrZobiTi 
dakvirvebis~ uflebac daukanonda. es ukanaskneli warmoad-
gens specifikuri saxis orders, romelic `Tan dahyveba~ eWv-
mitanils, anu gaicema ara romelime konkretuli, aramed eWv-
mitanilis mier gamoyenebuli komunikaciis yvela saSualebis 
gasakontroleblad. 

kanonma `erTjeradi orderebi~ SemoiRo, romlebic fede-
raluri sasamarTlos mier gaicema da sagamoZiebo orga-
noebs nebas rTavs, daakvirdes terorizmSi eWvmitanilebs 
nebismieri Statis iurisdiqciaSi. aseve, ganmtkicda sasamar-
Tlo orderiT xmovani fostis mosmena da sakredito bara-
Tis informaciis amoReba.71 aqtis moqmedebis vada 2005 wels 
amoiwura. mas Semdeg kongresma kanoni ramdenjerme droebiT 
gaagrZela, sabolood ki mxolod ori debuleba amoiRo da 
kanonmdeblobis mudmiv nawilad ganamtkica.72

kongresma gansakuTrebuli RonisZiebebi sxva kategoriis 
safrTxeebTan sabrZolveladac gaatara. `samSoblos 

usafrTxoebis aqtis~ 2002 wlis Sesworebam (Title II) mTavro-
bis berketebi kompiuteruli danaSaulis winaaRmdeg gaaZ-
liera. kanonma SemoiRo samudamo patimroba im kompiute-
ruli damnaSaveebisTvis, vinc eleqtronuli TavdasxmiT gan-
zrax mkvlelobas an mkvlelobis mcdelobas Caidens. 73 ga-
daudebel SemTxvevebSi kanonmdebloba mTavrobas uflebas 
aZlevs, eWvmitanilebs sasamarTlo orderis gareSe daak-
virdes. `gadaudebeli SemTxveva~ ganmartebulia, rogorc 

                                                          
69 iqve.
70 16 Code of Federal Regulations, 312.5 - Children's Online Privacy Protection Rule, (a), 1.
71 Ducat C. R., Constitutional Interpretation, Ninth edition, Wadsforth, 2009, 707.
72 iqve.
73 iqve, 701.
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`saSualo donis safTxe erovnuli uSiSroebis interesebis 
winaaRmdeg~74.

piradi cxovrebis momwesrigebeli ukanaskneli kanonproeq-

tebi `internet mekobreobis Sewyvetis aqti~75 (SOPA) da `in-

teleqtualuri sakuTrebis dacvis aqti~ (PIPA) iyo. 76 mom-

xreebis azriT, SOPA uzrunvelyofda saavtoro uflebebis 
ukeT dacvas da `xels Seuwyobda ganviTarebas, Semoqmedebas 
da inovacias amerikuli inteleqtualuri sakuTrebis mopar-
visgan dacvis gziT~77. miuxedavad amisa, adamianis uflebebis 
jgufebma aqti mkacrad gaakritikes. kanonis 102-e seqcia in-
ternet servisis momwodeblebs avaldebulebs, miiRon `teq-
nikurad SesaZlebeli da gonivruli RonisZiebebi, raTa Ta-
vidan aicilon aSS-Si myofi maTi momxmareblebis mier uc-
xour (saavtoro uflebebis damrRvev) saitTan wvdoma...~ 78 -
gamodis, rom servisis momwodeblebs eqnebodaT momxmareb-

lebis internet protokolis (IP)  misamarTze SeuzRudavi 
daSveba arakanonier veb-gverdebze Sesvlisas maTTvis xelis 
SeSlis mizniT. internet protokoli aris unikaluri nome-
ri, romelsac servisis momwodebeli aniWebs TiToeul kom-

piuters. servisis momwodeblebisTvis IP–is aqtivobebis kon-
trolis uflebis miniWeba momxmareblis piradi cxovrebis 
saidumloebas mniSvnelovan safrTxes uqmnis.79

PIPA msgavsi kanonproeqtia, romelic rogorc saxelmwi-
fos, ise saavtoro uflebebis mflobelebs daukanonebs da-
matebiT SesaZleblobas, ebrZolon `danaSaulebriv veb-
gverdebs, romlebic mizanmimarTulad avrceleben gayalbe-
bul produqcias~80. aqtis SemoTavazebulma versiamac adamia-
nis uflebaTa jgufebis mkacri kritika daimsaxura.81

                                                          
74 Congressional Quarterly Report, Nov. 23, 2002, cited in Ducat, 2009.
75sruli saxelwodeba: kanonproeqti `amerikuli sakuTrebis qurdobis da-
marcxebiT Semoqmedebis, winsvlis, mewarmeobis da inovaciis xelSewyobis 
da sxva miznebiT~ – H.R. 3261[1] - internet mekobreobis Sewyvetis aqti ("To 
promote prosperity, creativity, entrepreneurship, and innovation by combating the theft of U.S. 
property, and for other purposes."  - H.R. 3261[1] - Stop Online Piracy Act).
76 sruli saxelwodeba: `ekonomikuri mniSvnelobis mqone SemoqmedebiTobis 
winaaRmdeg realuri internet safrTxisa da inteleqtualuri sakuTrebis 
moparvis Tavidan acilebis aqti~, 2011 (Preventing Real Online Threats to Economic 
Creativity and Theft of Intellectual Property Act of 2011).
77 18 USCS § 2511, 2, (B), iv.
78 Section 102, (C) of SOPA.
79 McCullagh D., SOPA's latest threat: IP blocking, privacy-busting packet inspection, November 
18, 2011. ix., http://news.cnet.com/8301-31921_3-57328045-281/sopas-latest-threat-ip-blocking-
privacy-busting-packet-inspection/
80 Senator Patrick Leahy’s Statement of Proposal of the Bill in the Senate, May, 2011.
81 amerikis samoqalaqo Tavisuflebebis kavSirma wamoiwyo PIPA–PIPA-s winaaRm-
deg oficialuri kampania; Tumblr. Inc.-ma Seagrova 80000-ze meti xelmowera 
kanonproeqtis winaaRmdeg. kompaniebma: Google Inc., AOL, eBay, Facebook, LinkedIn, 
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piradi cxovrebis uflebasTan dakavSirebuli ukanaskneli 

sakanonmdeblo iniciativaa CISPA82, romelic warmomadgenel-

Ta palatam daamtkica. CISPA-ma unda gaiaros senati da pre-

zidentis ofisi, sanam lex terrae gaxdeba. 
mimoxiluli sakanonmdeblo aqtebi cxadyofs, rom ameri-

kelma kanonmdebelma piradi cxovrebis uflebis SezRudvisa 
da mTavrobis makontrolebeli uflebebis TandaTanobiTi 
zrdis Seuqcevadi tendencia ganaviTara, rac SeSfoTebis 
safuZvels iZleva.

3. amerikuli iurisprudenciisa da adamianis uflebebis 
sferoSi saerTaSoriso valdebulebaTa momixilva

`kiberusafrTxoeba da piradi cxovrebis saidumloeba 
urTierTgamomricxavi cnebebi ar aris~ 83 . samoqalaqo da 
politikuri uflebebis saerTaSoriso paqtis wevrsaxelmwi-
foebi valdebulebas iReben, ar Caerion `aranair aqtivobaSi 
an ar ganaxorcielon moqmedebebi paqtiT aRiarebuli ufle-

bebis winaaRmdeg~84. saxelmwifoebs, aseve, ekrZalebaT, ICCPR-
iT dacul uflebebze `paqtSi pirdapir gaTvaliswinebulze 
ufro didi SezRudvebi~85 daaweson.  

wevrsaxelmwifoebs ICCPR-iT aRebuli valdebulebebidan 
gadaxveva SeuZliaT mxolod `oficialurad gamocxadebuli 
sagangebo mdgomareobis dros, rodesac safrTxe eqmneba 
eris sicocxles~86 . adamianis uflebaTa komitetis Tanaxmad, 
paqtis es danawesi damatebiT garantias qmnis, raTa saxelm-
wifoebma adamianis uflebaTa dacvis valdebulebebs TviTne-
burad ar gadauxvion.

saxelmwifoebis mier Sida kanonmdeblobis borotad ga-
moyenebis Tavidan asacileblad komiteti mkafiod gan-
sazRvravs, rom `me-4 muxliT nebadarTuli saSualebebi unda 
iyos gansakuTrebuli saxis da droebiTi bunebis da unda 

                                                                                                                                                
Mozilla, Twitter, Yahoo da Zynga oficialuri weriliT mimarTes senats, Seewy-
vita kanonproeqtze muSaoba. eleqtronuli sazRvrebis asociaciam wa-
moiwyo kampania, romelmac samarTlis profesorebi sakanonmdeblo paketis 
winaaRmdeg gaaerTiana: asma maTganma Ria werilSi daafiqsira uaryofiTi 
pozicia im aqtis winaaRmdeg, romelic `arRvevs amerikuli saproceso 
uflebebis birTvs~. (sruli werili ixileT: https://www.eff.org/document/law-
professors-letter-sopa).
82 kiberinformaciis gaziarebisa da dacvis aqti.
83 Executive Office of the President, Office of Management and Budget, Statement of Administra-
tion Policy, April 25, 2012.
84 Article 5 of the ICCPR.
85 iqve.
86 iqve, me-4 muxli.
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gagrZeldes mxolod im periodis ganmavlobaSi, rodesac 
eris sicocxle safrTxeSia~87. 

saxelmwifoebma, romlebic me-4 muxlis Sesabamisad, droe-
biT gadauxveven adamianis uflebaTa dacvis valdebulebebs, 
dauyovnebliv unda Seatyobinon sxva wevrsaxelmwifoebs 
msgavsi RonisZiebebis Sesaxeb da miawodon SezRuduli uf-
lebebis sruli CamonaTvali da SezRudvis mizezebi.88 aSS-is 
aseTi axsna-ganmartebebi piradi cxovrebis uflebis SezRud-
vis Sesaxeb ar warmoudgenia.

piradi cxovrebis uflebis arasaTanadod dacvis erT-

erTi mizezi senatis mier ICCPR-is ratifikaciis specifiku-
ri saxe SeiZleba iyos. kerZod, senatis ratifikaciis sigeli 
Seicavs deklaracias, rom paqtis 1-li-27-e muxlebi aSS-
sTvis araTviTSemsrulebeli iqneba.89 Tuki TviTSemsrulebe-
li normebi `Sida kanonmdeblobis sferoSi avtomaturad 
iwyeben moqmedebas, adgilobrivi kanonmdeblobis miRebis 
gareSe~90, araTviTSemsrulebeli saerTaSoriso instrumente-
bi saWiroeben `specialuri uflebamimniWebeli aqtis miRe-
bas, sanam maTi Sida kanonmdeblobaSi CarTva da amerikuli 
sasamarTloebis mier gamoyeneba gaxdeba SesaZlebeli~. 

aSS-s aseTi uflebamimniWebeli kanonebi ar miuRia, Sesaba-
misad, paqtis 1-li-27-e muxlebi (maT Soris, piradi cxovre-
bis uflebis damcveli me-17 muxli) qveynis SigniT pirdapir 
ver funqcionirebs. sasamarTloebi Sida kanonmdeblobasa da 
precedentul samarTals eyrdnobian. aRsaniSnavia, rom aSS-
is sasamarTlo praqtika, swori gamoyenebis SemTxvevaSi, pi-
radi cxovrebis uflebis dacvis mniSvnelovan garantias 
qmnis.

aSS-is damoukideblobis deklaracia `adamianis ga-
nusxvisebel uflebebs~ aRiarebs. maT Sorisaa `sicocxle, 
Tavisufleba da bednierebisaken swrafva~ 91 . es ukanaskneli 
farTod ganimarteba da piradi cxovrebis uflebasac moi-
cavs. 92 aSS-is konstitucia piradi cxovrebis uflebas pir-

                                                          
87 Human Rights Committee, General Comment 5, 1981.
88 iqve.
89 U.S. Reservations, Declarations, and Understandings, International Covenant on Civil and Politi-
cal Rights, 138 Cong. Rec. S4781-01 (daily ed., April 2, 1992), Delcaration #1.
90 Shaw M., International Law, Sixth edition, Cambridge University Press, 2008.
91 United States Declaration of Independence, 1776.
92 `meieri nebraskas winaaRmdeg~ (1923) gadawyvetilebiT umaRlesma sasa-
marTlom daakanona `xelSekrulebis dadeba, saWiro codnis SeZena, qorwi-
neba Tu sxva Cveulebriv cxovrebiseul saqmianobaSi CarTva~, rogorc `we-
srigis farglebSi Tavisufali adamianis mier bednierebisken swrafvis 
gamovlineba~. saqmeze, `olmstedi aSS-is winaaRmdeg~ (1928) gansxvavebul 
mosazrebaSi mosamarTle brendaisi piradi cxovrebis saidumloebas moix-
seniebs, rogorc `bednierebisken swrafvisas erT-erT mniSvnelovan piro-
bas~. aseve, ix., Alford W. P., Exporting the 'Pursuit of Happiness', 113 Harvard Law Review 
1677, 2000.
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dapir ar moixseniebs. miuxedavad amisa, zogierTi Statis 
konstitucia piradi cxovrebis saidumloebis dacvis maRal 
standarts awesebs93.

erovnul doneze iurisprudenciam konstituciis me-4, me-5, 
me-9, me-10, me-13 da me-14 Sesworebebze dayrdnobiT ganavi-
Tara daculi `piradi zonis~ praqtika. mosamarTle bren-
daisma Tavis gansxvavebul mosazrebaSi daicva moqalaqeTa 
`ufleba, Tavi daanebon~94. brendaisis mosazreba mogvianebiT 
daakanona umaRlesi sasamarTlos gamorCeulma gadawyvetile-
bam, `katci aSS-is winaaRmdeg~ (1967). amave gadawyvetilebam 
SemoiRo `piradi cxovrebis saidumloebis gonivruli mo-
lodinis~ testi95 saxelmwifo Carevis proporciulobis Se-
safaseblad. 

gadawyvetilebam saqmeze, `grizvoldi aSS-is winaaRmdeg~
(1965) arakonstituciurad cno `pirad sferoSi ukanono 
SeRweva~ 96   da piradi cxovrebis saidumloebis dacva gaa-
marTla `ramdenime fundamenturi konstituciuri garan-
tiiT~97. gadawyvetilebaSi, `aizenStadi baiardis winaaRmdeg~
(1972) sasamarTlom daadgina, rom `Tu piradi cxovrebis 
ufleba saerTod raimes warmoadgens, is, upirveles yovli-
sa, niSnavs daqorwinebuli Tu martoxela adamianis uflebas, 
iyos Tavisufali mis cxovrebaSi sasamarTlo orderis ga-
reSe mTavrobis Carevisgan~98. 

SedarebiT axal gadawyvetilebebSic sasamarTlo imave 
logikas eyrdnoba. saqmeze, `qailo aSS-is winaaRmdeg~ (2001) 
mosamarTleTa umravlesobam daadgina, rom sajaro moxmare-
bisTvis miuwvdomeli teqnikis gamoyeneba (am SemTxvevaSi, 
Termuli danadgaris saSualebiT eWvmitanilis saxlidan ga-
mosuli radiaciis kontroli) warmoadgens konstituciis 
me-4 SesworebiT gaTvaliswinebul `Cxrekas~, rac sasamarTlo 
orderis gareSe dauSvebelia. 

`aSS varSakis winaaRmdeg~ (2010) aSS-is me-6 danayofis saa-
pelacio sasamarTlos umniSvnelovanesi gadawyvetilebaa. 
saxelmwifo samsaxurebma sasamarTlo orderis gareSe daa-

                                                          
93 mag., kaliforniis konstitucia ganamtkicebs piradi cxovrebis saidum-
loebas, rogorc `ganusxvisebel uflebas~ (muxli 1, punqti 1), montanas 
Statis konstitucia ikiTxeba Semdegnairad: `piradi cxovrebis ufleba 
warmoadgens Tavisufali sazogadoebis keTildReobis ZiriTad elements 
da misgan gadaxveva dauSvebelia gadaudebeli saxelmwifo interesis arse-
bobis gareSe~ (muxli 2, punqti 10).
94 Justice Brandeis’s dissent in Olmstead v. United States, 1928.
95 iqve.
96 Katz v. United States, 1967.
97 Griswold v. Connecticut, 1965.
98 Eisenstadt v. Baird, 1972. aseve, ix., Roe v. Wade (1973), romelic moixseniebs `sak-
marisad farTo~ piradi cxovrebis uflebas; Planned Parenthood v. Casey (1992), 
romelic ganamtkicebs `piradi cxovrebis saidumloebis konstituciur 
uflebas~.



139q. zukakiSvili, piradi cxovrebis ufleba

valdebules eWvmitanilis internet mimwodebeli kompania, 
gadaemisamarTebina misi eleqtronuli fosta sagamoZiebo 
struqturebTan. am SemTxvevaSi sasamarTlom mopasuxis me-4 
SesworebiT garantirebuli uflebis darRveva daadgina. ga-
dawyvetilebis yvelaze mniSvnelovani nawiliT arakonstitu-
ciurad gamocxadda `Senaxul komunikaciaTa aqtis~ is nawi-
li, romelic saxelmwifo samsaxurebs individis eleqtro-
nuli fostis sasamarTlo orderis gareSe kontrolis nebas 
rTavda99.

amave sakiTxze umaRlesi sasamarTlos gadawyvetileba ar 
arsebobs, Tumca varSakis saqme umniSvnelovanes precedents 
qmnis da kidev erTxel ganamtkicebs amerikuli saxelmwifo 
mowyobis erT-erT mTavar princips: `sasamarTlo xelisuf-
lebis arsi da movaleobaa, gansazRvros, Tu ra aris kano-
ni~100. 

piradi cxovrebis Sesaxeb uaxles saqmeebSi umaRlesma sa-
samarTlom ganixila, warmoadgenda Tu ara sasamarTlo or-

deris gareSe eWvmitanilis avtomobilze GPS xelsawyos mima-
greba konstituciis me-4 SesworebiT gaTvaliswinebul
„Cxrekasa da Sesabamisad, konstituciis darRvevas. mosamar-
Tleebma darRveva erTxmad daadgines, Tumca argumentaciis 
nawilSi mosamarTleTa pozicia 5-4-ze gaiyo. 

mosamarTleTa nawilma (alito, ginsburgi, breieri, kagani) 
umravlesoba `me-18 saukunis deliqturi samarTlis~ 101 ga-
moyenebaSi daadanaSaula, romelic piradi cxovrebis sai-
dumloebis mxolod minimalur standarts akmayofilebs. ma-
Tive TqmiT, Tanamedrove gamowvevebis gaTvaliswinebiT, sasa-
marTlo `eqskluziurad, katcis gadawyvetilebis `piradi 
cxovrebis saidumloebis~ tests unda daeyrdnos~102. 

daskvna

rogorc mimoxilvidan Cans, piradi cxovrebis saidum-
loeba  saerTaSoriso da aSS-is kanonmdeblobiTaa daculi. 
ufleba ar aris absoluturi da mis SezRudvebs iTvaliswi-

nebs rogorc ICCPR, ise aSS-is sakonstitucio da preceden-
tuli samarTali. 

aSS-is konstituciuri tradicia emyareba princips: `arCe-
vani ar dgas wesrigsa da Tavisuflebas Soris. arsebobs Ta-
visufleba wesrigis farglebSi an anarqia orive maTganis 
gareSe~ 103 .  Sesabamisad, proporciulobis principis gaTva-

                                                          
99 United States v. Warshak, 2010.
100 Marbury v. Madison, 1803.
101 United States v. Antoine Jones, 2012
102 iqve.
103 Justice Jackson’s dissent in Terminiello v. Chicago, 1949.
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liswinebiT, saxelmwifo maT dabalansebas mudmivad unda 
cdilobdes.

konstituciuri uflebis SezRudvisas, mTavrobam `gadau-
debeli saxelmwifo interesi~ unda daamtkicos. piradi cxo-
vrebis uflebaSi Careva ar SeiZleba gamarTldes iseTi da-
bali standartiT, rogoricaa dResdReobiT gamoyenebuli
`erovnuli usafrTxoebis saSualo safrTxe~104. 

SemaSfoTebelia aSS-is saxelmwifo da sakanonmdeblo po-
litika, romelic usafrTxoebis motiviT araproporciulad 
zRudavs piradi cxovrebis Tavisuflebas. terorizmTan 
brZola upirobo prioritetia, Tumca es ar niSnavs, rom 
saxelmwifom konstituciuri tradicia gverdze unda gada-
dos da `uflebaTa bilze ufro Zveli Tavisuflebis~105 mar-
ginalizacia moaxdinos. piradi cxovrebis saidumloeba,
iseve, rogorc erovnuli usafrTxoeba, `TavisTavad igu-
lisxmeba mowesrigebuli Tavisuflebis cnebaSi~106. 

1761 wels amerikeli oratori, jeims otisi, Tavis cno-
bil gamosvlaSi amerikaSi britaneTis mTavrobis mier yov-
lismomcveli sasamarTlo orderebis gamoyenebas akritikeb-
da da acxadebda: `dRes, inglisuri Tavisuflebis umniSvne-
lovanesi nawilia is rom, adamiani sakuTar saxlSi sakuTari 
Tavis baton-patronia. saxli adamianis cixe-simagrea da sa-
nam igi kanons ar arRvevs, Tavis cixe-simagreSi ufliswuli-
viTaa daculi~ 107 .“dResdReobiT, teqnologiis masobrivi
gavrcelebisa da usafrTxoebis axali gamowvevebis gaTva-
liswinebiT, `ufliswulobis~ pretenzia aravis aqvs. moqala-
qeTa piradi cxovrebis saidumloebis dacva, gansakuTrebiT,
internet sivrceSi, ukiduresad garTulda, Tumca saerTa-
Soriso sazogadoeba piradi cxovrebis uflebis udides 
mniSvnelobas mainc aRiarebs. aSS-mac misi dacvis saerTaSo-
riso valdebuleba araerTxel ikisra.

miuxedavad amisa, aSS-is arsebuli kanonmdebloba sayo-
velTaod aRiarebul piradi cxovrebis uflebas angariSs ar 
uwevs. calkeuli pozitiuri gamonaklisebis garda,108 aSS-is 

                                                          
104 tradiciuli testi, romelic amerikis umaRlesi sasamarTlos mier 
fundamenturi uflebis SezRudvis kanonierebis Sefasebisas gamoiyeneba 
(ganmtkicebulia gadawyvetilebebSi: Schenck v. United States, 1919; Abrams v. United 
States, 1919 da sxv.).
105 Craig R. Ducat, Constitutional Interpretation, Ninth Edition, , 2009, 701.
106 Palko v. Connecticut, 1937.
107 Writs of Assistance Case, 1761.
108 2010 wels amerikis samoqalaqo TavisuflebaTa kavSirs daukavSirda 
merilendis Statis moqalaqe, romelsac merilendis sajaro usafrTxoebi-
sa da gamosasworebeli servisis saagentom mosTxova eleqtronuli momx-
mareblis saxelisa da parolis wardgena. organizaciam msgavsi ukanono 
Careva piradi cxovrebis saidumloebaSi gaxada sajaro msjelobis sagani. 
Sedegad, moqalaqeobrivi aqtivobis Semdeg merilendis Statma miiRo `da-
saqmebisas momxmareblis saxelisa da parolis saidumloebis dacvis~ aqti, 
romelic calsaxad krZalavs msgavs qmedebebs.
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saxelmwifo organoebis praqtika iseve, rogorc qveynis saka-
nonmdeblo politika, ewinaaRmdegeba adamianis uflebaTa 
sayovelTao deklaracias, adamianis uflebaTa da movaleo-
baTa amerikul deklaracias, samoqalaqo da politikur uf-
lebaTa saerTaSoriso paqtsa da amerikul konstituciur 
tradicias. 

piradi cxovrebis saidumloebaSi TviTneburi Careva gan-
sakuTrebiT SemaSfoTebelia, Tuki gaviTvaliswinebT, rom am 
uflebis dacvis gareSe mTavrobasa da kerZo korporaciebs 
individis pirad korespondenciaze xeli miuwvdebaT, rac 
mmarTvelobis demokratiul models CanasaxSive ewinaaRmde-
geba.

aqedan gamomdinare, yvela mxares: saxelmwifos, saerTaSo-
riso organizaciebs, adamianis uflebaTa adgilobriv damc-
velebsa da amerikel moqalaqeebs sakuTari wili pasuxism-
gebloba ekisrebaT, daicvan da gaaZlieron piradi cxovre-
bis saidumloeba - `civilizebuli adamianis mier yvelaze 
ufro dafasebuli ufleba~109.

                                                          
109 Olmstead v. United States, 1928
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The Right to Online Privacy in the United States of America

Summary 

Ketevan Zukakishvili

The year of 2012 was marked by several key business happenings: the initial 
public offering (IPO) of the Facebook Inc.’s stocks, the private buy-out prospects 
of computing magnate Dell Inc. and the large-scale investigations over Microsoft 
Corp.’s and Google  Inc.’s privacy policies. 

The common concern for these massive commercial occurrences was protec-
tion of the personal data, or rather, the lack of it. Indeed, in the informational tsu-
nami when just one company (Google Inc.) produces as much data in two days, as 
the whole world up to 2003,1 the right of privacy is at stake and needs a better 
protection.

In 1761 James Otis, the famous orator, stood out against general warrants to be 
used in America: “Now, one of the most essential branches of English liberty is 
the freedom of one’s house. A man’s house is his castle; and whilst he is quiet, he 
is as well guarded as a prince in his castle.”2 His statement based the foundation 
of the traditional American understanding of the right of privacy: “the right to 
enjoy life, the right to be let alone”.3

However, the Founding Fathers could hardly predict the informational revolu-
tion many decades after the adoption of the US Constitution in 1787. For reasons 
not quite determinable today, they decided not to afford direct Constitutional pro-
tection to the right of privacy, leaving its regulation up to the States and the Judi-
ciary. Later on, the right was implicitly strengthened by the Bill of Rights, but 
again, no direct wording was used.

This causes the stumbling reality that in the USA, the obligation to give up 
one’s Facebook login and password to the prospective employer depends on the 
goodwill of the State legislator. Whereas in Europe such practice is explicitly out-
lawed by the European Convention of Human Rights as well as the decisions of 
the European Court of Human Rights.

This article evaluates the compliance of the US with the international stan-
dards and its obligations of privacy protection. Below will be reviewed the current 
governmental tools for accessing citizens’ private data. The most recent legisla-

                                                          
 Bachelor of Law.
1 Roughly 5 exabytes. Source: The New York Times: Pamela Jones Harbour, “The Emperor of All 
Identities”, 12/18/2012
2 Writs of Assistance Case, 1761
3 Warren S., Brandeis L., The Right to Privacy; Harvard Law Review. Vol. IV, No. 5; December 15, 
1890     
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tive proposals4, equally alarming the privacy advocates and the internet freedom-
fighters, will also be analyzed. 

The insight into the multi-angle problematic will be provided via listing ongo-
ing privacy violations, over-viewing American legislation and the Court deci-
sions. The article includes the international examples and the best practices of the 
personal data protection and suggests the recommendations to foster the privacy 
protection.

Considering the growing globalization, the data protection legislation has a po-
tential to become the next great chapter to be universalized. However, today in-
sufficiently protected individuals suffer more and more from the invasion of their 
privacy by both: the state institutions and the private sector. Their voices being 
mostly unheard, the global high tech magnates are negotiating the deals with re-
spective governments. Alongside these massive trade-offs, this article will serve 
as an interesting eye-opener and a modest introduction into American labyrinths 
of the right of privacy, “the right, most valued by civilized men”.5

                                                          
4 Stop Online Piracy Act (SOPA), Protect IP Act (PIPA) and Cyber Intelligence Sharing and Protec-
tion Act (CISPA).
5 Justice Brandeis’s dissent in Olmstead v. United States, 1928
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gardamavali periodis marTlmsajulebis 

cneba da instituti (zogadi mimoxilva)

dimitri gegenava

Sesavali

gardamavali periodis marTlmsajuleba (Transitional Justice)
qarTuli mecnierebis realobaSi jer kidev daumuSavebel
Temas warmoadgens. miuxedavad imisa, rom sabWoTa kavSiris 
daSlis Sedegad ganviTarebuli movlenebis epicentrSi uSu-
alod saqarTveloc gaxldaT, ar momxdara am sakiTxis je-
rovani Seswavla.

msoflioSi dRemde aqtualuria kiTxva: ra aris gardama-
vali periodis marTlmsajuleba? warmoadgens Tu ara is 
marTlmsajulebis specialur formas?1

statiis mizania, mimoixilos gardamavali periodis 
marTlmsajulebis instituti, misi cneba, aseve, Seajamos 
misTvis damaxasiaTebeli niSan-Tvisebebi, miznebi da moaxdi-
nos im zogadi maxasiaTeblebis dadgena, romlebic gan-
sazRvraven am institutis samarTlebriv bunebasa da TviT-
myofadobas.

1. gardamavali periodis marTlmsajulebis istoriuli 
ganviTareba

samxedro Tu politikuri revoluciebis `didma afeTqe-
bam~ biZgi misca transformaciisa da gardaqmnis, konfliq-
tebis, aparteidisa da omisSemdgom Tavisufal da Zlier 
dinamikas mTeli msoflios masStabiT, romelic mimarTuli 
iyo axali `dasawyisisaken~.2

Tanamedrove gardamavali periodis marTlmsajulebis Ca-
moyalibebamde arsebobda da moqmedebda misi msgavsi meqa-
nizmebi msoflios sxvadasxva kuTxeSi. am instituts gacile-
biT ufro Rrma fesvebi aqvs. qr.S.-mde 440 wels aTenSi sa-
moqalaqo omis Sedegad daamxes 8 Tviani tirania, romelmac 
zogierTi monacemebiT aTenis mosaxleobis 5-dan 10%-mde, 

                                                          
 doqtoranti (Tsu), daviT batoniSvilis samarTlis institutis direq-
tori.
1 Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. 1, 
Sarajevo, 2010, 15.
2 Zumbansen P., Transitional Justice in a Transnational World: The Ambiguous Role of Law, 
CLPE Research Paper No. 40, Toronto, 2008, 4.
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xolo zogierTiT - mosaxleobis naxevari Seiwira.3 aTene-
lebma gamoiyenes TanamedroveobaSi aprobirebuli saSua-
lebebi - amnistia, Serigeba da moaxerxes gardamavali peri-
odis warmatebiT gadalaxva4.

Tanamedrove gardamavali periodis marTlmsajuleba sa-
Taves iRebs meore msoflio omis, ufro zustad ki - pir-
veli msoflio omis Semdgomi periodidan.5 misi ganviTareba 
pirobiTad SesaZlebelia sam etapad daiyos6: msoflio omis 
Semdgomi gardamavali periodis marTlmsajuleba gansaku-

Trebuli iyo da saerTaSoriso xasiaTiT gamoirCeoda (I 
etapi); gardamavali periodis marTlmsajulebis postcivi-
omiseuli monakveTi gamoirCeoda 1989 wlis demokratiuli 

talRiT, modernizmiTa da axali saxelmwifoebis SeqmniT (II 
etapi)7; mesame etaps ki axasiaTebs samarTaldarRvevaTa nor-
malizeba da ganzogadeba8.

TiToeuli etapi iRebda unikalur maxasiaTeblebs epoqis 
Sesabamisad. Tuki pirveli etapi omis Semdgomi suliskveTe-
biT iyo savse, meore etapi gamoirCeoda civi omis droin-
del politikur ZalTa gadanawilebiTa da urTierTSekave-
biT, rac, ZiriTadad, ganpirobebuli gaxldaT sabWoTa kav-
Siris daSliT.9 mesame etapi globalizaciis elementebiTaa 
gajerebuli da mimarTulia normidan gamonaklisze, kanonis 
uzenaesobis axali paradigmebis dadgenisaken10.

gardamavali periodis marTlmsajuleba geografiuli da 
ideologiuri gansxvavebis miuxedavad, gamoyenebul iqna av-
toritaruli reJimidan demokratiulze gardamaval saxelm-
wifoebSi, iqneboda es laTinuri amerikis msgavsad samxe-
drodan samoqalaqo wyobaze gadasvla, samxreT afrikis 
aparteidan umravlesobis mmarTvelobaze gadawyoba, Tu aR-
mosavleT da centraluri evorpis saxelmwifoTa postkomu-
nisturi talRa.11

2. gardamavali periodis marTlmsajulebis cneba

dRemde ar arsebobs gardamavali periodis marTlmsaju-
lebis imgvari cneba, ganmarteba, romelsac yvela eTanxme-

                                                          
3 Lanni A., Transitional Justice in Ancient Athens: A Case Study. University of Pennsylvania Jour-
nal of International Law, Vol. 32, No. 2, 2010; 552.
4 iqve, 553.
5 Teitel R., The Law and Politics of Contemporary Transitional Justice, Cornell International Law 
Journal, Vol. 38, New York, 2005, 839.
6 iqve.
7 iqve.
8 iqve.
9 iqve.
10 iqve.
11 Ní Aoláin F., Campbell C., The Paradox of Transition in Conflicted Democracies, Human Rights 
Quarterly 27 2005, 17.
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bodes.12 mecnierebi, politikosebi, mkvlevarebi ver axerxeben 
poziciaTa Sejerebas.

cnebam - `gardamavali periodis marTlmsajuleba~ - ga-
saocari warmateba moipova da gansakuTrebiT popularuli 
gaxda meoce saukunis 90-ian wlebSi.13 swored am periodidan 
iqca igi oficialur, aRiarebul politikur da samarTle-
briv terminad14.

sityvaTSeTanxmeba (cneba) ori gansxvavebuli sityvisgan 

Sedgeba (Transitional da Justice). marTlmsajuleba (Justice) 
umaRles moralur faseulobaTa ricxvs ganekuTvneba da 
sayovelTao, normatiuli mizani gaaCnia. gardamavali peri-

odi (Transitional) ki asaxavs drois konkretul, gansazRvrul 
monakveTs, romelic sayovelTao mizanTanaa dakavSirebuli. 
es ukanaskneli cneba aviwrovebs da zust mimarTulebas aZ-
levs `marTlmsajulebis~ cnebasac15.

gardamavali periodis marTlmsajuleba es aris avtori-
taruli reJimidan demokratiulze gadasvlis procesSi,
adamianis uflebaTa darRvevis faqtebis gamokvlevasTan da-
kavSirebiT, moklevadiani da xSiri sasamarTlo da arasasa-
marTlo meqanizmebis gamoyeneba.16 gardamavali periodis 
marTlmsajulebis sagans SeiZleba warmoadgendes reparaci-

uli marTlmsajuleba, romelic moicavs reparaciasa (Repara-
tion) da restitucias (Restitution), mobodiSebasa (Apology) da 

saurTierTobo istorias (Communicative History). es ukanaskneli 
ZiriTadad mogonebebs moicavs.17

gardamavali periodis marTlmsajulebis sakiTxi metad 
aqtualuria. mis Sesaxeb mravali midgoma, Teoria Tu mosa-
zreba arsebobs. meTodologiuri, istoriuli, Teoriuli 
da istoriuli kuTxiT msgavsi sakiTxebis Semswavlel mec-

nierebas jon torfma `transitologia~ (Transitology) uwoda18.

3. gardamavali periodis marTlmsajulebis miznebi

                                                          
12 Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. 1, 
Sarajevo, 2010, 10.
13 Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-
national Relations, Vol. 8, No. 1, 2007, 51.
14 Bell C., Transitional Justice, Interdisciplinarity and the State of the 'Field' or 'Non-Field', The 
International Journal of Transitional Justice, Vol. 3, Ulster, 2009, 7.
15 Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-
national Relations, Vol. 8, No. 1, 2007, 51.
16 Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 1.
17 Sriram C. L., Book Review: Transitional Justice Comes of Age: Enduring Lessons and Chal-
lenges. Berkeley Journal of International Law, Vol. 23, No. 2, 2005, 105.
18 iqve, 102.
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sazogadoebisaTvis mniSvnelovani mSvidobiani da stabi-
luri garemos Sesaqmnelad, aucilebelia, gamoyenebul iqnes 
iseTi marTlmsajuleba, romelic ganixilavs da Seafasebs 
warsuls.19

diqtaturidan demokratiul reJimze gadasvla, wina reJi-
mis dros Cagrul pirebs aZlevs saSualebas, gamoiyenon ka-
noni TavianT mTavrobaze, sazogadoebasa da pirad cxovre-
baze gavlenis mosaxdenad.20 politikur reJimTa cvlilebis 
Semdeg gardamaval periodSi myofi saxelmwifoTa mTavrobe-
bi da saerTaSoriso organizaciebi resursebs ar iSureben, 

raTa moxdes warsulTan saboloo garkveva (Deal with the past).21

mecnierebi da politikosebi ufro da ufro amtkiceben, rom 
ar SeiZleba ignorirebuli iyos wina reJimis mier adamianis 
uflebaTa uxeSi darRvevis faqtebi22.

swored aqedan gamomdinare, gardamavali periodis 
marTlmsajulebis mTavari mizania, gaxleCili sazogadoebis 
gaerTianeba. am miznis misaRwevad marTlmsajulebis ZiriTa-
di principebi SesaZloa gadaixedos da maTi moqmedeba kiTx-
vis niSnis qveS dadges.23 aRniSnuli kidev erTxel usvams 
xazs, Tu raoden didi mniSvneloba eniWeba sazogadoebrivi 
mTlianobis aRdgenas saxelmwifoSi, raTa moxdes misi nor-
maluri ganviTareba.

SesaZlebelia davasaxeloT gardamavali periodis 
marTlmsajulebis 8 mTavari mizani, romelTa Sesrulebis 
mizniTac Seiqmna saerTod es instituti24, esenia:

1. adamianis uflebaTa darRvevis Sedegad sazogadoebis 
dazaralebuli nawilis uflebrivad aRdgena da reabilita-
cia.

2. sazogadoebisa da individis iarebis Sexorceba simar-
Tlis dadgenisa da gacxadebis principiT.

3. msxverplTaTvis samarTlianobis, xolo borotmoqmed-
TaTvis pasuxismgeblobis uzrunvelyofa.

4. sazogadoebisTvis zusti istoriuli faqtebis dadgena.
5. samarTlis uzenaesobis damkvidreba.
6. saxelmwifo institutTa reformireba adamianis ufle-

baTa da demokratiis dasacavad.

                                                          
19 Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Jus-
tice and Human Rights, Vol. 1, Sarajevo, 2010, 14.
20 O'Connell J., Empowering the Disadvantaged After Dictatorship and Conflict: Legal Empower-
ment, Transitions and Transitional Justice, Legal Empowerment Working Papers, #8, Rome, 2010, 
2.
21 iqve, 4.
22 iqve.
23 Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-
national Relations, Vol. 8, No. 1, 2007, 52.
24 Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 1.
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7. adamianis uflebaTa darRvevis faqtTa Semdgomi preven-
cia.

8. mSvidobiani Tanacxovrebisa da myari mSvidobis uzrun-
velyofa.25

4. gardamavali periodis marTlmsajulebis, rogorc in-
stitutis maxasiaTeblebi da politikur-samarTlebrivi bu-
neba

4.1. gardamavali periodis marTlmsajulebis, rogorc in-
stitutis maxasiaTeblebi

gardamavali periodis marTlmsajuleba yovelTvis ga-
moiyeneba warsulis saqmeebTan gamklavebis mizniT da 
umravles SemTxvevaSi iseT sazogadoebaSi, romelic poli-
tikur reJimTa cvlilebebs ganicdis.26 mas mniSvnelovani 
roli uWiravs sazogadoebis Zaladobrivi konfliqtidan 
gamoyvanis saqmeSi,27 igi Tavis TavSi aerTianebs samarTle-
briv, moralur da politikur dilemebs, romlebic adamia-
nis uflebebis damrRvevTaTvis Sesabamisi pasuxismgeblobis 
dakisrebisas iCens Tavs28.

gardamavali periodis marTlmsajulebis gamoyeneba Sesa-
Zlebelia, Tuki sazogadoeba, saxelmwifo realurad imyofe-
ba gardamaval periodSi, anu igi ganicdis transformacias.
gardamavali periodis marTlmsajulebis arseboba SeiZleba 
davadginoT 5 kriteriumis (maxasiaTeblis) gamoyenebiT29:

1. adamianis uflebaTa sistematuri darRveva warsulSi.
2. uflebis darRvevis faqtebSi saxelmwifos monawileoba.
3. erTi reJimidan meoreze gadasvla, konstituciuri wes-

wyobilebis cvlileba.
4. saxelmwifos uSualo an iribi monawileoba Sedegebis 

aRmofxvris saqmeSi.
5. simarTlis dadgenis, Sewyalebisa da Serigebis mizani, 

romelic xels Seuwyobs mSvidobis damyarebas, iqneba sta-
bilurobis, demokratiisa da samarTlis uzenaesobis dacvis 
garantia.30

                                                          
25 iqve.
26 Bell C., Transitional Justice, Interdisciplinarity and the State of the 'Field' or 'Non-Field', The 
International Journal of Transitional Justice, Vol. 3, Ulster, 2009, 7.
27 Bell C., Campbell C., Ní Aoláin F., Justice Discourses in Transition, Social & Legal Studies Vol. 
13(3), 2004, 305.
28 iqve.
29 Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. 1, 
Sarajevo, 2010, 11.
30 iqve, 11-12.
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4.2. gardamavali periodis marTlmsajulebis politikur-
samarTlebrivi buneba (Cveulebrivi da gansakuTrebuli 
marTlmsajuleba)

Tanamedrove gardamavali periodis marTlmsajuleba,
TaiTelis TqmiT, `globalizebuli~ fenomenia.31 postkon-
fliqturi marTlmsajuleba unda uzrunvelyofdes socia-
lur molodinTa stabilurobas.32

lumanis azriT, samarTali molodinebis stabilizaciis 
saSualeba gaxlavT. misi TqmiT, `problemis sivrciT ganzom-
ilebaSi gadataniT, SesaZlebelia, davinaxoT samarTlis so-
cialuri mniSvneloba sinamdvileSi; rom dadgeba socialu-
ri Sedegebi im SemTxvevaSi, Tuki molodini uzrunvelyofi-
li iqneba drois xangrZliv monakveTSi stabilurobiT~33.

gardamavali periodis marTlmsajuleba gansxvavdeba 

`Cveulebrivi marTlmsajulebisagan~ (Ordinary Justice),34 Tumca 
imavdroulad warmoadgens kidevac mas. `marTlmsajulebis 
ganxorcielebaSi~, tradiciisamebr, igulisxmeba `pasuxism-
gebloba~, `danaSauli~ da sasjeli.35

gansaxilvel instituts ormagi - politikur-
samarTlebrivi buneba gaaCnia, kerZod, erTi mxriv, igi 
Cveulebrivi, xolo meore mxriv, - gansakuTrebuli marTmsa-

julebaa. rogorc Cveulebrivi marTlmsajuleba (Ordinary Jus-
tice), igi gulisxmobs qcevis wesTa erTnair gavrcelebas ro-
gorc Cveulebriv, ise gansakuTrebul SemTxvevebSi, mag., ge-
nocidis, omisa da eTnikuri konfliqtis Semdgomi peri-
odi.36

gardamavali periodis marTlmsajuleba, rogorc gansaku-

Trebuli marTlmsajuleba (Extraordinary Justice) gulisxmobs 
gansakuTrebuli SemTxvevebis mimarT specialuri wesebis 
amoqmedebas, gansxvavebul midgomas, rac ganpirobebulia Ta-
vad SemTxvevis gamorCeulobiTa da TviTmyofadobiT.37

gardamaval periodSi Cabmulia tribunalebi, sasamar-
Tloebi, komisiebi, adgilobrivi, erovnuli da saerTaSori-
so organizaciebi, Tanamdebobis pirebi da sazogadoeba.38

saerTaSoriso doneze pirveli tribunali meore msoflio 

                                                          
31 iqve, 10.
32 Zumbansen P., Transitional Justice in a Transnational World: The Ambiguous Role of Law, 
CLPE Research Paper No. 40, Toronto, 2008, 14.
33 iqve.
34 Gray D. C., An Excuse-Centered Approach to Transitional Justice, Fordham Law Review, Vol. 
74, 2006, 2621.
35 iqve.
36 Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and Inter-
national Relations, Vol. 8, No. 1, 2007, 52.
37 iqve.
38 Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 3.
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omis Semdgom nacisti da iaponeli maRalCinosnebisTvis 
moewyo, xolo, rac Seexeba pirvel mudmivmoqmed saerTaSo-
riso tribunals, saerTaSoriso sisxlis samarTlis sasa-

marTlo (ICC) 2002 wlidan amoqmedda da swored saerTaSo-
riso danaSaulebs ganixilavs39.

erovnul doneze gardamavali periodis marTlmsajulebis 
Semdegi meqanizmebi moqmedebs: erovnuli kanonmdebloba, si-
marTlis komisia, reparacia, amnistia, lustracia, institu-
ciuri reforma;40 adgilobriv doneze ki - e.w. `tradiciuli 
sistema~, romelic gulisxmobs tradiciuli, CveulebiTi 
marTlmsajulebis ganxorcielebas religiuri liderebis, 
saxalxo sakrebuloebis mier da a.S.41

gardamavali periodis marTlmsajuleba ar aris samar-
Tlis an konretuli socialuri sferos kuTvnileba, igi 
warmoadgens interdisciplinur mimarTulebas da misi amoq-
medeba mTel rig faqtorebzea damokidebuli.42

5. gardamavali periodis marTlmsajulebasTan dakavSire-
buli sirTuleebi

gardamavali periodis marTlmsajulebis praqtikuli gan-
xorcieleba mTel rig sirTuleebTanaa dakavSirebuli, ro-
melTa gamoc SesaZlebelia misi araswori an Tundac darR-
veviT gamoyeneba.

gardamavali periodis marTlmsajulebasTan ZiriTadad 
dakavSirebulia Semdegi saxis problemebi43:

1. diqtaturasa Tu masobriv danaSaulebSi dabrunebis 
safrTxe.

2. `dausjelobis~ mdgomareoba, roca warsul borotmo-
qmedebaTa ganmaxorcielebeli pirebi ar isjebian da arse-
bobs yovelTvis maT mier momavalSi msgavsi danaSaulis xe-
laxla Cadenis SiSi.

3. wina reJimis msxverplTa fizikuri, fsiqologiuri da 
materialuri saWiroebani.

4. msxverplTa mier maTi mwameblebisa da mCagvrelebis vi-
naobis Sesaxeb informaciis moTxovna.

5. saxelmwifo organoTa naklovanebebi da demokratiisa 
da samarTlis uzenaesobis principis dabali kultura.

                                                          
39 iqve.
40 iqve, 4-7.
41 iqve, 7.
42 Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Jus-
tice and Human Rights, Vol. 1, Sarajevo, 2010, 15.
43 O'Connell J., Empowering the Disadvantaged after Dictatorship and Conflict: Legal Empower-
ment, Transitions and Transitional Justice, Legal Empowerment Working Papers, #8, Rome, 2010, 
6.
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6. warsulis gamocdilebis sawinaaRmdegod romelime po-
litikuri Tu eTnikuri jgufis gansakuTrebuli dawinaure-
ba.

7. adamianis uflebaTa damrRvevebis mier saxelmwifo uSi-
Sroebisa da Zalovan struqturebSi samsaxuris gagrZeleba.44

gardamavali periodis dasawyisi da dasasruli Tavad am 
periodis kvlevis miznebidan gamomdinare unda dadgindes, 
vinaidan xSir SemTxvevaSi SesaZloa poziciebi gardamavali 
periodis dawyeba-dasrulebasTan dakavSirebiT gansxvavebu-
li iyos,45 rac, raRa Tqma unda, arTulebs Sesabamis meqa-
nizmTa gansazRvras, maTi moqmedebis vadebis dadgenas.

vinaidan gardamavali periodis marTlmsajuleba mimar-
Tulia swored sazogadoebisaken da misi interesebis dasa-
cavad, umniSnvnelovanesia samoqalaqo sazogadoebis aqtiuri 
roli marTlmsajulebis ganxorcielebis procesSi.46 Tumca 
Tuki sazogadoeba arasworad imoqmedebs, SesaZloa kon-
fliqtis axali kera gaCndes da gardamavalma periodis 
marTlmsajulebam ver Seasrulos masze dakisrebuli amoca-
na.

daskvna

statiaSi ganxilul iqna gardamavali periodis marTl-
msajulebis cneba da instituti, xazi gaesva im garemoebebsa 
da istoriul viTarebas, ramac ganapiroba am institutis 
warmoSoba da ganviTareba; ratomaa igi dRemde Zalzed 
safrTxilo da faqizi Tema.

marTlmsajulebis bunebis kuTxiT ganxilul iqna gardama-
vali periodis samarTlebrivi mxare, maxasiaTeblebi da 
kriteriumebi, aseve, Cveulebrivi da gansakuTrebuli 
marTlmsajulebis gamoyenebis SemTxvevebi, maTi socialuri 
daniSnuleba da a.S.

aqedan gamomdinare, SeiZleba davaskvnaT, rom gardamavali 
periodis marTlmsajuleba esaa politikur-samarTlebrivi, 
hibriduli instituti, romlis mizania aRadginos sazoga-
doebrivi mTlianoba da maqsimalurad swrafad, didi dana-
kargebis gareSe uzrunvelyos sazogadoebrivi mSvidobis, 
marTlwesrigisa da stabilurobis aRdgena, dacva.

                                                          
44 iqve.
45 iqve, 5.
46 Anderlini S. N., Conoway C. P., Kay L. Transitional Justice and Reconciliation, 2005, 8.
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Definition and Institute of Transitional Justice (General Overview)

Summary

Dimitry Gegenava

What is the transitional justice and whether it appears to be the specific form 
of justice or not?!1 Unfortunately, we do not have the luxury of scientific works 
which refer to this issue. Therefore, in the realm of Georgian science the issue of 
transitional justice remains unresolved.

This article is a general overview of the definition and the institute of 
transitional justice. The main objective of this work is to determine the general 
terms which condition legal nature and originality of the institute of transitional 
justice by discussing and summarizing the institute, its definition, typical
characteristics and goals.

The research of the issues explored in the article begins with the historical 
development of the institute of transitional justice. It is significant that the 
institute has a long history while the contemporary transitional justice takes the 
lead from the period of World War I and can be conditionally divided into three 
stages.2

The issue of transitional justice is very urgent. There exists variety of 
approaches, theories and opinions regarding this question. Defining the institute 
appears to be problematic because there is no commonly accepted interpretation.3

It is interesting why the institute of transitional justice was created, what 
principles and objectives has. Exercising the kind of justice which examines and 
evaluates past is inevitable for creation of socially important peaceful and stable 
environment.4 The main objective of transitional justice is the consolidation of 
split society, but how far it accomplishes this mission is the object of evaluation 
and its performance may be under question.5 The work refers to the criteria which 
make it possible to determine the existence of the transitional justice. The cases of 

                                                          
 Ph.D. Student at Ivane Javakhishvili Tbilisi State University, Director of Prince David Institute for 
Law.
1 Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Justice 
and Human Rights, Vol. 1, Sarajevo, 2010, 15.
2 Teitel R., The Law and Politics of Contemporary Transitional Justice, Cornell International Law 
Journal, Vol. 38, New York, 2005, 839.
3 Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Justice 
and Human Rights, Vol. 1, Sarajevo, 2010, 15.
4 Ibid, 9.
5 Ohlin J. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and 
International Relations, Vol. 8, No. 1, 2007, 52
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exercising ordinary or transitional justice and their social purposes are discussed 
as well.

It is worth mentioning that transitional justice does not belong to law or any 
particular social sphere but represents an interdisciplinary course. Its performance 
depends on several factors6 and its practical realization is complicated.

This institute refers to the interests of society therefore the role of civil society 
in the process of realization of justice is huge.

Research is important and interesting when followed by the vivid discussion 
about the definition and institute of transitional justice, its nature, criteria and 
characteristics, cases of realization of justice and the social purposes which 
conditioned the creation and development of this institute.

                                                          
6 Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. 1, 
Sarajevo, 2010, 13.
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sakanonmdeblo procesi sazRvargareTis qveyne-

bis bikameralur parlamentebSi

zurab maWaraZe

Sesavali

kanonSemoqmedebiTi saqmianoba parlamentis erT-erT umTa-
vres funqcias warmoadgens. swored qveynis ZiriTadi kano-
niT miniWebuli es uflebamosileba ganapirobebs mis cen-
tralur adgils saxelmwifo xelisuflebis organoTa siste-
maSi.

`kanonSemoqmedebiTi saqmianoba, rogorc parlamentis Zi-
riTadi funqcia, kidev ufro did datvirTvas iZens orpa-
latian parlamentSi. bikameraluri parlamentis erT-erT 
dadebiT mxared swored daxvewil da SedarebiT ufro 
srulyofil kanonSemoqmedebiT saqmianobas asaxeleben, sadac 
gaTvaliswinebulia maqsimalurad yvela politikuri, so-
cialuri, eTnikuri Tu saxelmwifoSi arsebuli kidev sxva 
jgufis interesebi~1. aqve unda aRiniSnos, rom medlis moce-
mul dadebiT mxares SesaZlebelia Tan axldes meore mxare, 
romelic mis uaryofiT maxasiaTeblad ganixileba da is da-
kavSirebulia SedarebiT ufro xangrZliv procedurebTan.

miRebis dRidan saqarTvelos konstituciaSi araerTi 
mcire xasiaTis cvlileba Tu farTomasStabiani reforma iq-
na ganxorcielebuli, Tumca arcerTi maTgani Sexebia kons-
tituciis me-4 muxls, romelic saqarTvelos parlamentis 
bikameraluri, anu orpalatiani sistemis deklarirebas ax-
dens. samwuxarod, dRemde saqarTveloSi ver dadga mocemu-
li muxliT gaTvaliswinebuli ,,Sesabamisi pirobebi~, rac 
parlamentSi erTi palatis nacvlad, ori palatis - respub-
likis sabWosa da senatis Seqmnis safuZveli gaxdeboda.

vfiqrobT, mkiTxvelisTvis saintereso iqneba sakanonmdeb-
lo procesis, rogorc parlamentis saqmianobis umTavresi 
funqciis ganxilva Tanamedrove saxelmwifoTa bikameraluri 
parlamentebis magaliTze. SedarebiTi analizi saSualebas 
mogvcems saqarTvelos konstituciis me-4 muxliT gan-
sazRvruli pirobebis dadgomamde da bikameraluri parla-
mentis implementirebamde ganvsazRvroT is dadebiTi da ua-

                                                          
 samarTlis magistri (Tsu, boloniis universiteti), doqtoranti, ivane 
javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 
fakultetetis asistent-profesori.
1 eremaZe q., bikameralizmis perspeqtivebi saqarTveloSi, Jurn. `adamiani 
da konstitucia~, N#1, 2005, 24.
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ryofiTi mxareebi, romelic sakanonmdeblo process axasia-
Tebs orpalatian saparlamento struqturaSi. 

1. sakanonmdeblo procesis safuZvlebi bikameralur
parlamentSi

bikameralur parlamentSi, iseve rogorc monokameralur 
warmomadgenlobiT organoSi, sakanonmdeblo saqmianobis 
warmoeba umTavres funqcias warmoadgens. orpalatiani par-
lamentis erT-erTi ZiriTadi daniSnuleba kanonSemoqmede-
biTi saqmianobis procesSi sxvadasxva interesTa jgufebis 
CarTulobis gazrda da maTi interesebis maqsimalurad gaT-
valiswineba warmoadgens, rac mocemuli procesis Sedegia-
nobis xarisxs zrdis.   

medisoni, asabuTebda ra aSS-is kongresis bikameralur 
organizacias, yuradRebas amaxvilebda im garemoebaze, rom 
sakanonmdeblo krebebi umetes SemTxvevaSi midrekilni arian 
sxvadasxva saparlamento fraqciebis mier provocirebuli 
naCqarevi da arazomieri, emociuri gadawyvetilebebi mii-
Ron, sxva sityvebiT, bikameralizmi emsaxureba amomrCevels, 
Tavi daicvas sakuTari Secdomebisgan, xels uSlis sakanonm-
deblo organos gadaiqces `brbos mosamsaxured~2. 

`xSirad kanonebi, romlebic erTpalatian parlamentSi 
mkveTri politikuri dapirispirebis fonze miiReba, war-
moadgenen iZulebiTi kompromisebis Sedegs. deputatTa xme-
bis saWiro raodenobis misaRebad, kanonproeqti pirveli 
mosmenidan kanonis gamoqveynebamde ganicdis uamrav Seswore-
bas, amasTan, xSirad es xdeba ama Tu im politikuri Zalis 
spontanuri moTxovnilebebis interesebSi. bunebrivia, am 
SemTxvevaSi dokumentis logikur an iuridiul mxareze sau-
bari zedmetia. aseT fonze gasakviric araa, rom es kanonebi 
jer kidev kanonier ZalaSi Sesvlamde saWiroeben cvlile-
bebs. am mdgomareobis gamosworebis TvalsazrisiT, dadebi-
Ti roli SeiZleba Seasrulos zeda palatam. iqidan gamom-
dinare, rom misi wevroba ufro mkacri kriteriumebis dak-
mayofilebas moiTxovs, aq xdeba gansakuTrebuli codnis, 
politikuri da profesiuli gamocdilebis Tavmoyra, Seje-
reba. garda amisa, zeda palata ar aris imdenad datvirTu-
li politikuri muxtiT3 da Sesabamisad unariania ufro 

                                                          
2 dawvrilebiT ix., yuraSvili k., Cokoraia k., buCukuri a., bikameralizmis 
dilemebi, baTumi, 2011, 9.
3 aqve unda aRiniSnos, rom 2002 wels miRebuli ruseTis federaciis sab-
Wos reglamenti pirdapir krZalavs fraqciebis Seqmnas. ,,sabWos wevrebi, 
mocemuls imiT xsnian, rom ar surT is warmoadgendes saTaTbiros dub-
likats da misi saqmianoba ukavSirdebodes viwro partiul interesebs. 
deputatTa umravlesoba miiCnevs, rom partiuli principi, sabWos saqmia-
nobisas, SeuTavsebelia maT, rogorc regionis warmomadgenlebis mova-
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Rrmad, safuZvlianad da obieqturad ganixilos mniSvnelo-
vani sakiTxebi. e.w. `msjelobisa da analizis~ palata uzrun-
velyofs kanonproeqtis detalur, zedmiwevniT damuSavebas, 
rac aumjobesebs mis xarisxs. zeda palata asworebs qveda 
palatis Secdomebs, daCqarebul, gauazrebel, emociur gada-
wyvetilebebs~4.

`rogorc wesi, qveda palata ufro adekvaturad asaxavs 
amomrCevelTa ganwyobas, xolo gamoyenebuli saarCevno sis-
temisa Tu uflebamosilebis qveda palatasTan SedarebiT me-
ti vadis gamo, parlamentis zeda palata praqtikulad ufro 
konservatiulia xolme. Sesabamisad, dabalansebuli da auC-
qarebeli, optimaluri gadawyvetilebebis misaRebad, zeda 
palata qveda palatis erTgvar Semakavebel funqcias asru-
lebs. bikameralizmis pirobebSi Tavad sakanonmdeblo xeli-
suflebis Stos SigniT instituciurad iqmneba Sekavebisa da 
gawonasworebis efeqturi sistema, rac amcirebs sakanonm-
deblo xelisuflebis ganxorcielebisas naCqarevi, daubalan-
sebeli da daufiqrebeli gadawyvetilebebis miRebis riskebs. 
sxva sityvebiT rom vTqvaT, palataTa Soris davasa da dis-
kusiaSi ufro savaraudoa, rom daibados politikuri WeS-
mariteba~5. 

Sesabamisad, ikveTeba bikameraluri parlamentis zeda pa-
latis ZiriTadi, damabalansebeli funqcia, rac mas war-

moadgens rogorc Chambre de reflexion (analizis palata) an met-

ic refroidissement (gamaneitralebeli) funqciis ganmaxorcie-
leblad qveda palatis mier miRebuli gadawyvetilebebis 
mimarT6. 

safrangeTis 1958 wlis konstituciaSi orpalatiani par-
lamentis SenarCuneba SeiZleba iTqvas gamowveuli iyo, erTi
mxriv, 1795 wlis konstituciaSi senatisaTvis damabalanse-
beli funqciis da meore mxriv, 1875 wlis konstituciaSic 
misTvis imave funqciis miniWebis garemoebidan7. msgavsi sur-
vili naTlad daafiqsira de golma 1946 wlis 16 ivniss bi-
oqsSi warmoTqmul sityvaSi: `kanonisa da biujetis sabo-
loo varianti gadaegzavneba gansaxilvelad sayovelTao da 

                                                                                                                                                
leobebTan~. ix., Ремингтон Т., Бикамерализм и Cовет Федерации России: Коиституцион-
ное Право Восточноевропеиское Обозрение, N., 3(44) 2003, 74. 
4 ere eremaZe q., bikameralizmis perspeqtivebi saqarTveloSi, Jurn. `ada-
miani da konstitucia~, N#1, 2005, 30.
5 yuraSvili k., Cokoraia k., buCukuri a., bikameralizmis dilemebi, baTu-
mi, 2011, 9-10.
6 Specchia M. C., Il Senato in Belgio e Francia, Composizione e funzioni delle seconde 
camera, Un`analisi comparative. A cura di Salvatore Bonfiglio, 47.
7 dawvrilebiT ix., D. Maus, Libres propos sur le Senat., in Pouvoirs, n.63, 1993, 97. citata 

moyvanilia Specchia M. C., Il Senato in Belgio e Francia, Composizione e funzioni 
delle seconde camera, Un`analisi comparative. A cura di Salvatore Bonfiglio, 47. 



157z. maWaraZe, sakanonmdeblo procesi

pirdapiri wesiT arCeul asambleas, romlis mTavar mova-
leobas ar warmoadgens aucileblad naTeli mohfinos da 
miiRos saboloo gadawyvetileba. man unda SeimuSaos is Se-
niSvnebi, romlebic gadaegzavneba meore palatas. mocemuli,
Tavis mxriv, sxva wesis safuZvelze iqneba arCeuli da da-
kompleqtebuli, romelTac unda gaiTvaliswinon pirveli 
asambleis yvela SeniSvna~8.  

marTalia, mravalgzis gaazrebuli da ganxiluli kanonis 
miReba misi srulyofilebis xarisxs zrdis, Tumca imave 
proporciiT zrdis temps, romelic saWiroa mocemuli ka-
nonproeqtis misaRebad9. `skandinaviis qveynebSi parlamentis 
zeda palatebis gauqmebis Sesaxeb gadawyvetilebas ZiriTadad 
zustad imiT asabuTebdnen, rom maTi arseboba sakanonmdeb-
lo process xdis Zalze rTuls da droSi gawelils~10. 

am ukanaskneli garemoebis miuxedavad, romelic SeiZleba 
erTgvar sagamonakliso SemTxvevadac ganvixiloT, gvxvdeba,
agreTve, erTi mxriv, sapirispiro tendencia da meore mxriv 
ki, konkretul saxelmwifoebSi bikameralizmis specifikis 
arsis cvlileba11. aRniSnulis Tanaxmad, bikameralur sapar-
lamento sistemebSi SedarebiT ufro misaReb models, ro-
melsac sul ufro da ufro meti saxelmwifo iyenebs, war-
moadgens orpalatiani parlamenti susti zeda palatiT, sa-
dac qveda palatas imave sakanonmdeblo funqciis ganxor-
cielebisas dominirebuli mdgomareoba ukavia. mocemulis 
erT-erT mizezs swored sakanonmdeblo procesis droSi me-
tismetad gawelvis Tavidan acileba warmoadgens. 

                                                          
8 ,,le vote definitive des lois et des budgets revient a une assemble elue au suffrage universel et 
direct. Mais le premier movement d`une telle assemble ne comporte pas necessairement une clair-
voyance et une serenite entieres, il faut donc attributer a une deuxieme assemble, elue et compose 
d`une autre maniere, la function d`examiner publiquement ce que la premiere a pris en considera-
tion”, dawvrilebiT ix., Specchia M. C., Il Senato in Belgio e Francia, Composizione e 
funzioni delle seconde camera, Un`analisi comparative. A cura di Salvatore Bonfiglio, 
47.
9 unda aRiniSnos, rom sakanonmdeblo procesis xangrZlivi vadebi, res-
publikis federalizaciisken svlis saSiSroebasTan erTad, warmoadgenda 
ukrainis realobaSi im mTavar mizezs, ris gamoc saxelmwifo sakonstitu-
cio komisiis mier miRebuli proeqtis 72-e muxli, romelic iTvaliswi-
nebda  bikameralur parlaments, Seicvala da Sedegad, 1996 wlis 28 iv-
niss miRebuli konstituciis amJamad moqmedi redaqciis 75-e muxlis Ta-
naxmad, ukrainaSi sakanonmdeblo xelisuflebis erTaderT organod gani-
sazRvra parlamenti – ukrainis umaRlesi rada. dawvrilebiT ix., Kravchen-
ko O., Introduction of a Two-Chamber Parliamentary structure in Ukraine, evropuli komisia 
demokratia samarTlis meSveobiT, kvleva N335/2005, CDL(2006)011,
www.venice.coe.int.
10 eremaZe q., bikameralizmis perspeqtivebi saqarTveloSi, Jurn. `adamiani 
da konstitucia~, N#1, 2005, 30.
11 dawvrilebiT ix., yuraSvili k., Cokoraia k., buCukuri a., bikameraliz-
mis dilemebi, baTumi, 2011, 15.
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2. sakanonmdeblo procesis damaxasiaTebeli niSnebi 
Zlieri da susti zeda palatis mqone bikameralur parla-

mentSi

rogorc cnobilia, msoflio saparlamento praqtikaSi ga-
nasxvaveben orpalatiani parlamentis or ZiriTad tips. pir-
veli aris bikameraluri parlamenti, Zlieri zeda palatiT 
da meore - susti zeda palatiT. es ukanaskneli, pirveli 
sistemis zeda palatisgan gansxvavebiT, SedarebiT naklebi 
uflebamosilebebiT aris aRWurvili, rogorc zogadad sa-
parlamento saqmianobis, ise konkretulad, sakanonmdeblo 
procesis ganxorcielebisas. 

Zlieri zeda palatis naTel magaliTs warmoadgens aSS-is 
senati, sadac es ukanaskneli sakmaod Zlieri uflebamosile-
bebiT aris aRWurvili. kanonproeqti orive palatis mier 
unda iyos miRebuli da mxolod amis Semdeg egzavneba pre-
zidents xelmosawerad da gamosaqveyneblad12. Zlieri zeda 
palata gvxvdeba, agreTve, italiis respublikaSi, sadac, moq-
medi konstituciis miRebidan, dRis wesrigSi dgas Sesabami-
si cvlilebebis ganxorcieleba, Tumca, Tu konstituciaSi 
cvlilebebis gansaxorcieleblad arsebulma sakmaod xistma
procedurulma wesebma, Tu rig sakiTxebze uTanxmoebam (maT 
Soris politikurma), dRemde praqtikulad ucvleli datova 
konstituciis is normebi, romelic sakmaod Zlieri ufleba-
mosilebebiT aRWuravs italiis senats. evropis kontinentze,
italiis respublikis garda, Zlieri zeda palatis niSnebi
gvxvdeba Sveicariasa da bosnia–hercogovinas respublikaSi.

Tanamedrove saxelmwifoebisTvis SedarebiT ufro damax-
asiaTebelia susti zeda palata, sadac qveda palatas gadam-
wyveti poziciis dafiqsireba SeuZlia. magaliTad, polone-
Tisa da CexeTis respublikaTa konstituciebi qveda palatas 
aniWebs uflebas, konstituciiT gansazRvrul SemTxvevebSi 
gadalaxos zeda palatis veto13.

rig qveynebSi SesaZlebelia, kanonproeqtTa erTi katego-
riis mimarT zeda palata mogvevlinos Zlier zeda palatad,
xolo sxva kategoriis kanonproeqtebTan mimarTebiT ki –
sust zeda palatad. magaliTad, belgiaSi 1993 wels ganxor-

                                                          
12 dawvrilebiT ix., gonaSvili v., konstituciis mimoxilva, sazRvargare-
Tis qveynebis konstituciebi, nawili I, SemdgenelTa jgufis xelmZRvaneli 
da pasuxismgebeli redaqtori v. gonaSvili, Tbilisi, 2008, 27.
13 ix., poloneTis respublikis konstituciis 120-e da 121-e muxlebi. 
sazRvargareTis qveynebis konstituciebi, nawili II, SemdgenelTa jgufis 
xelmZRvaneli da pasuxismgebeli redaqtori v. gonaSvili, Tbilisi, 2008, 
628-683, agreTve, ix., CexeTis respublikis konstituciis 48-e muxli. sazR-
vargareTis qveynebis konstituciebi, nawili I, SemdgenelTa jgufis 
xelmZRvaneli da pasuxismgebeli redaqtori v. gonaSvili, Tbilisi, 2008, 
650-651.
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cielebuli reformis Semdeg sakanonmdeblo procesi sam 
qveprocedurad daiyo14. pirvel SemTxvevaSi sakanonmdeblo 
procedura monokameraluria da masSi monawileobas warmo-
madgenelTa palata da mefe iRebs. mocemuli procedura ga-
moiyeneba konstituciiT gansazRvrul sakiTxebTan dakavSi-
rebiT: naturalizaciiT moqalaqeobis miniWeba; mefis mini-
strebis samoqalaqo da sisxlissamarTlebrivi pasuxismgeb-
lobis Sesaxeb kanonmdebloba; saxelmwifos biujetebi da 
angariSebi, garda 174-e muxlis pirveli abzacis me-2 wina-
dadebisa; samxedro kvotis gansazRvra15. rac Seexeba meore 
proceduras, is ukavSirdeba e.w. bikameralur kanonebs, sa-
dac mefesTan erTad orive palata Tanabrad monawileobs da 
orive unda SeTanxmdes identuri Sinaarsis kanonproeqtis 
teqstze. aseT kanonproeqtTa nusxa gansazRvrulia belgiis 
konstituciis 77-e mulSi da exeba Semdeg sakiTxebs: konsti-
tuciis gadasinjvasa da im kanonebs, romelTa misaRebadac 
gansakuTrebuli umravlesobaa gansazRvruli; mimdinare ka-
nonebi, romlebic exeba federalur saxelmwifo wyobasa da 
parlamentis funqcionirebas; kanonebi, romlebic exeba mefi-
sa da parlamentis urTierTobas; moqalaqeobas; gansazRvru-
li saerTaSoriso SeTanxmebebisa da xelSekrulebebis rati-
ficirebas; kanonebi, romlebic exebian federalur saxelm-
wifos, gaerTianebebsa da regionebs Soris TanamSromlobas
da sxv. sakiTxebs16. aqve unda gamoiyos kidev erTi qveproce-

dura - e.w. “sonette d`alarme`”. finansuri kanonproeqtebisa da 
im kanonebis garda, romelTa misaRebadac gansakuTrebuli 
xmaTa umravlesobaa saWiro, TiToeul enobriv jgufs, saka-
nonmdeblo procesis mimdinareobisas, magram saboloo ken-
Wisyramde, SeuZlia mis wevrTa aranakleb¾3/4-is mier xelmo-
werili saCivari waradginos. saCivarSi SesaZlebelia aRi-
niSnos, rom sakanonmdeblo iniciativisa Tu winadadebis 
miRebam SeiZleba gaerTianebebs Soris urTierTobebs miaye-
nos ziani. aseT SemTxvevaSi parlamentSi proeqtis ganxilva 
Cerdeba da is gadaecema ministrTa sabWos, romelmac 30 
dRis ganmavlobaSi unda warmoadginos motivirebuli 
daskvna. mniSvnelobisa da im garemoebis miuxedavad, rom 
mocemuli saCivari SesaZlebelia kanonproeqtTa farTo 

                                                          
14 ix., Specchia M. C., Il Senato in Belgio e Francia, Composizione e funzioni delle 
seconde camera, Un`analisi comparative. A cura di Salvatore Bonfiglio, 74.
15 ix., belgiis konstitucia, sazRvargareTis qveynebis konstituciebi, na-
wili IV, SemdgenelTa jgufis xelmZRvaneli da pasuxismgebeli redaqtori 
v. gonaSvili, Tbilisi, 2008, 124.
16 ix., belgiis konstitucia, dasax., pub., 124, aseve, Specchia M. C., Il Senato 
in Belgio e Francia, Composizione e funzioni delle seconde camera, Un`analisi com-
parative. A cura di Salvatore Bonfiglio, 74.
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speqtris mimarT iqnes wardgenili, belgiis kanonSemoqmede-
biT istoriaSi praqtikulad mxolod erTxel dafiqsirda 
misi gamoyenebis praqtika17.  

aseve, aRsaniSnavia franguli bikameraluri modeli, sadac 
1958 wlis konstituciis avtorebma mas mianiWes `moqnili~
statusi, ris Sedegadac, rig SemTxvevebSi, gvxvdeba Tanabari 
bikameraluri sistema (sadac orive palata Tanabari ufle-
bamosilebebiT aris aRWurvili), rig SemTxvevebSi ki upira-
tesoba qveda palatis mxaresaa. safrangeTis respublikis  
konstituciis 39-e muxlis bolo punqtis Tanaxmad, rodesac 
saqme exeba teritoriul erTeulebis Sesaqmnelad mniSvnelo-
van kanonproeqtebs da im kanonproeqtebs, romlebic dakav-
Sirebulia safrangeTis sazRvrebs gareT mcxovrebi frangi 
erovnebis warmomadgenlobiT organoebTan, senatis pozicia 
ufro Zlieria18. 

arsebobs tendencia, romelic gvxvdeba susti zeda pala-
tis mqone bikameralur parlamentebSi, sadac kanonproeqtTa 
umravles kategoriasTan mimarTebiT qveda palatas upirate-
si Zala gaaCnia, xolo garkveul SemTxvevebSi ki orive pa-
lata Tanabari uflebamosilebiT sargeblobs. mocemuli 
tendenciis Tanaxmad, rig qveynebSi orive palata Tanabari 
kompetenciiT aris aRWurvili iseTi kanonproeqtebis Semu-
Saveba/miRebaSi, romlebic dakavSirebulia: konstituciaSi 
cvlilebebis ganxorcielebasTan (mag., avstria, safrangeTi, 
germania, irlandia, rumineTi, espaneTi); saerTaSoriso xel-
SekrulebebTan da SeTanxmebebTan (mag., belgia, rumineTi, 
irlandia); administraciul Tu federaciul erTeulebTan 
(mag., avstria, germania, espaneTi)19.        

  
3. sakanonmdeblo iniciativa bikameralur parlamentSi

saqarTvelos parlamentis reglamentis 143-e muxlis pir-
veli punqtis Tanaxmad, sakanonmdeblo procesi iwyeba saka-
nonmdeblo iniciativis uflebis mqone subieqtis mier ka-
nonproeqtis momzadebiT da parlamentisaTvis wardgeniT. 
sakanonmdeblo iniciativa warmoadgens kanonSemoqmedebiTi 
saqmianobis erT-erT pirvel stadias.

sakanonmdeblo iniciativis uflebiT aRWurvil subieqtTa 
wre umravles SemTxvevebSi saxelmwifos ZiriTad kanonSia 
CamoTvlili da praqtikulad yovel maTganSi msgavs midgo-

                                                          
17 iqve.
18 ix., safrangeTis respublikis konstitucia, sazRvargareTis qveynebis 
konstituciebi, nawili II, SemdgenelTa jgufis xelmZRvaneli da pasuxism-
gebeli redaqtori v. gonaSvili, Tbilisi, 2008, 576-603.
19 dawvrilebiT ix., p. jelardis moxsneba evropaSi meore palatebis Sesax-
eb. evropuli komisia demokratia samarTlis meSveobiT, kvleva N335/2005, 
CDL(2006)059, www.venice.coe.int.
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mebs vxvdebiT. SesaZlebelia rig SemTxvevebSi sakanonmdeblo 
iniciativis uflebiT ar sargeblobdes prezidenti20, 
erTgvar Tavisebur midgomas gvTavazobs niderlandebis 
konstitucia, sadac generaluri Statebis  pirvel palatas 
ar gaaCnia sakanonmdeblo iniciativis ufleba21. Tanamedrove 
saxelmwifoTa konstituciebis analizis safuZvelze SesaZle-
belia imis Tqma, rom maTi umravlesoba upiratesobas ani-
Webs e.w. pluralistur midgomas, rodesac sxvadasxva sub-
ieqtebs gaaCniaT sakanonmdeblo iniciativis ufleba. e.w. du-
alisturi midgoma, rodesac sakanonmdeblo iniciativis 
ufleba gaaCniaT, rogorc parlaments, ise aRmasrulebel 
xelisuflebas, pluralistur midgomasTan SedarebiT, nakle-
badaa gavrcelebuli. am mxriv, aRsaniSnavia aSS-is konsti-
tucia, romelic kvlavindeburad rCeba xelisuflebis dana-
wilebis principis konservatiuli da gamoricxavs aRmasru-
lebeli xelisuflebis pirdapir monawileobas sakanonmdeb-
lo saqmianobis sawyis etapze, ar aniWebs ra mas sakanonm-
deblo iniciativis uflebas.

arsebiTi sakiTxi, romelic iter legislatives sawyis etapze ik-
veTeba, dakavSirebulia e.w. pirvelganmxilveli palatis gan-
sazRvrasTan22, anu romeli palataa kompetenturi, miiRos 
kanonproeqti Tavdapirvelad da wamoiwyos misi ganxilva. 

mocemuli sakiTxis mimarT arsebobs gansxvavebuli midgo-
mebi. rig saxelmwifoebSi kanonproeqti Tavdapirvelad mxo-
lod qveda palataSi Seitaneba da mxolod amis mere xdeba 
zeda palatisTvis gadagzavna, romelic sargeblobs absoli-
turi an/da suspenziuri vetos uflebiT23.

                                                          
20 ase magaliTad, SeerTebuli Statebis konstituciis Tanaxmad preziden-
ti ar sargeblobs sakanonmdeblo iniciativis uflebiT. ix., aSS-is kons-
titucia, dasax. pub., 42-67,
igive italiis konstituciis 71-e muxlidan gamomdinare prezidents ar 
gaaCnia sakanonmdeblo iniciativis ufleba. ix., italiis konstitucia, 
sazRvargareTis qveynebis konstituciebi, nawili V, SemdgenelTa jgufis 
xelmZRvaneli da pasuxismgebeli redaqtori v. gonaSvili, Tbilisi, 2007, 
325-365.
21 ix., niderlandebis konstitucia, sazRvargareTis qveynebis konstitu-
ciebi, nawili V, SemdgenelTa jgufis xelmZRvaneli da pasuxismgebeli 
redaqtori v. gonaSvili, Tbilisi, 2007, 559-589.
22 unda iTqvas, rom pirvelganmxilveli palatis termins xSir SemTxveveb-
Si ar vxvdebiT sazRvargareTis saxelmwifoTa konstituciebSi. aseTi 
gvxvdeba, magaliTad, rumineTis konstituciaSi, ix., rumineTis konstitu-
cia, sazRvargareTis qveynebis konstituciebi, nawili III, SemdgenelTa 
jgufis xelmZRvaneli da pasuxismgebeli redaqtori v. gonaSvili, Tbili-
si, 2006, 549-599. aqve SeiZleba aRiniSnos, rom pirvelganmxilveli pala-
tis termins gvTavazobs, agreTve, avTandil demetraSvili mis mier sax-
elmwifo sakonstitucio komisiaSi momzadebul konstituciis cvlilebaTa 
samuSao proeqtSi, romelic orpalatian parlaments iTvaliswinebda. 
proeqti SegiZliaT ix., a. demetraSvili 2009-2010 wlis konstituciuri 
reforma saqarTveloSi, baTumi, 2012, 174-198.
23 magaliTad, CexeTis respublikis konstituciis 41-e muxlis pirveli 
punqtis Tanaxmad, kanonproeqti Seitaneba deputatTa palataSi. avstriis 
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zemoT ganxiluli SemTxvevebisgan gansxvavebiT, rigi qvey-
nebis konstituciebi pirdapir ar gansazRvravs, Tu romeli 
palata gvevlineba sakanonmdeblo iniciativis adresatad. 
Sesabamisad, mocemul SemTxvevebSi, rogorc wesi, deputatebs 
kanonproeqti SeaqvT im palataSi, romlis SemadgenlobaSic 
Sedian24. rac Seexeba im kanonproeqtebs, romelTa iniciato-
rebi ar arian parlamentis wevrebi, maT ufleba aqvT kanon-
proeqtis inicirebisas ixelmZRvanelon politikuri mizanSe-
wonilobidan gamomdinare.  

rig qveynebSi konstituciiT gansazRvruli kanonproeqte-
bi Seitaneba mxolod qveda palataSi, nawili ki - mxolod 
zeda palataSi25.

rumineTis konstituciis 73-e da 731-e muxlebis Tanaxmad,
sakanonmdeblo iniciativa pirvel rigSi waredgineba Sesaba-
misi kompetenciis mqone anu pirvelganmxilvel palatas. de-
putatTa palata, rogorc pirvelganmxilveli palata, ganix-
ilavs da iRebs kanonebs da sxva sakanonmdeblo winadadebebs 
xelSekrulebebis an sxva saerTaSoriso SeTanxmebebis rati-
fikaciisTvis, aseve, am xelSekrulebebidan da SeTanxmebebi-
dan gamomdinare sakanonmdeblo RonisZiebebs, aseve, konsti-
tuciiT gaTvaliswinebuli organuli kanonebis proeqtebze26. 
sxva kanonebi da sakanonmdeblo winadadebebi ganixileba da 
miiReba senatSi, rogorc pirvelganmxilvel palataSi.

                                                                                                                                                
amJamad moqmedi 1920 wlis federaluri konstituciuri kanonis 41-e mux-
lis pirveli punqtis Tanaxmad, kanonproeqti Seitaneba erovnul sabWoSi 
mis wevrTa, federaluri sabWos an federaluri sabWos wevrTa 1/3-is 
mier, agreTve, federaluri mTavobis wardginebiT. poloneTis konstitu-
ciis 118-e muxlidan gamomdinare poloneTSic, kanonproeqtis Setana unda 
moxdes iniciatorebis mier seimSi. niderlandebis samefos 1983 wlis 
konstituciis Tanaxmad, kanonproeqts Tavdapirvelad ixilavs meore pala-
ta da amis Semdeg gadaegzavneba is pirvel (zeda) palatas. espaneTis 1978 
wlis konstituciis Tanaxmad, organuli an Cveulebrivi kanonis proeqts 
Tavdapirvelad ixilavs deputatTa kongresi, romelic damtkicebis Sedeg 
mas gansaxilvelad gadascems senats.
24 dawvrilebiT ix., safrangeTis respublikis senatis saiti
http://www.senat.fr/lng/it/il_ruolo_del_senato/il_senato_esamina_le_leggi.html
25 magaliTad, safrangeTis konstituciis 39-e muxlis meore nawilis Ta-
naxmad, `finansuri kanonproeqtebi Tavdapirvelad Seitaneba erovnul kre-
baSi, xolo teritoriuli erTeulebis Sesaqmnelad mniSvnelovani kanon-
proeqtebi da is kanonproeqtebi, romlebic dakavSirebulia safrangeTis 
sazRvrebs gareT mcxovrebi frangi erovnebis warmomadgenlobiT orga-
noebTan, Seitaneba mxolod senatSi.~ ix., safrangeTis respublikis kons-
titucia, sazRvargareTis qveynebis konstituciebi, nawili II, SemdgenelTa 
jgufis xelmZRvaneli da pasuxismgebeli redaqtori v. gonaSvili, Tbili-
si 2008, 576-603. amerikis SeerTebuli Statebis konstituciis pirveli 
muxlis me-7 nawilis Tanaxmad, kanonproeqtebi SesaZlebelia Setanil iqnes 
orive palataSi. mxolod saxelmwifo Semosavlebis Sesaxeb kanonproeqtebi 
Seitaneba pirdapir warmomadgenelTa palataSi, ix., SeerTebuli Statebis 
konstitucia, dasax., pub., 42-67.
26 aRsaniSnavia, rom rumineTis konstituciis me-3 ganyofilebis 72-e mux-
lis me-3 punqtis mixedviT, sakmaod didia im sakiTxebis wre, romlis mo-
wesrigebac organuli kanonis prerogativaa. dawvrilebiT ix., rumineTis 
konstitucia, dasax. pub., 549-599.
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rogorc vxedavT, saxelmwifoTa umravlesobaSi pirvel-
ganmxilvel palatad swored qveda palata gvevlineba. mcirea 
im saxelmwifoTa ricxvi, sadac sakanonmdeblo iniciativiT 
Tanabrad SesaZlebelia mimarToT orive palatas da es uka-
naskneli damaxasiaTebelia im sistemebisaTvis, sadac operi-
rebs Zlieri zeda palata. Tumca, unda aRiniSnos, rom mo-
cemuli sistemis qveynebSic praqtikulad erTgvari upirate-
soba mainc qveda palatas gaaCnia. magaliTad, italiis par-
lamentis statistikas Tu davakvirdebiT, SevamCnevT, rom 
2008-2012 wlebSi 5473 kanonproeqti Sevida qveda palataSi, 
xolo 3361 - senatSi. mocemulTagan parlamentis iniciativas 
warmoadgenda senatSi 3110, qveda palataSi ki - 516627. 

Tu davakvirdebiT safrangeTSi arsebul statistikas28,
wardgenili kanonproeqtebis 3/429 swored parlamentis in-
iciativas warmoadgens da maTgan 2/3 qveda palatis mier 
aris wardgenili. amave statistikis analiziT, safrangeTis 
senatis roli sakanonmdeblo procesis mocemul stadiaze 
SedarebiT mcirea. marTalia inicirebuli kanonproeqtebis 
3/4 parlametidan modis, Tumca maT Soris mxolod 1/3-ia 
senatis inicirebuli30.   

rac Seexeba germaniis magaliTs, sadac, rogorc aRvniSneT,
sakanonmdeblo iniciativa, mTavrobis garda, ekuTvnis, aseve,  
bundestagis wevrebsa da bundesrats, am ukanasknelis roli
ki SedarebiT meorexarisxovania, rogorc raodenobrivad 
(saSualod 3,6% 1969 wlamde da Semdeg 13.7%-mde gaizarda
inicirebuli kanonproeqtebis maCvenebeli), ise Sedegianobis
TvalsazrisiT (anu mxolod 30% iqceva kanonad 40%-ian bun-
destagisa da 85%-ian mTavrobis31 maCvenebelTan SedarebiT)32.

                                                          
27 statistika SegiZliaT ixiloT italiis respublikis senatis saitze:
http://www.senato.it/leg/16/BGT/Schede_v3/Statistiche/Leggi//TempiApprovazioneLeggi.html
28 statistika SegiZliaT ix., Serafin M., Il senato nel sistema istituzionale della V Repub-
blica, Le camera alte, aspetti del bicameralism nei paesi dell`Unione Europea e negli Stati Uniti 
d`America, Servizio studi del Senato della Repubblica, Roma, 1997, 90.
29 danarCeni ki mTavrobis mier aris inicirebuli.
30 Tumca, unda aRiniSnos, rom gansxvavebul suraTs viRebT, Tu davakvir-
debiT im statistikas, romelic dakavSirebulia miRebul kanonebTan. ker-
Zod, safrangeTSi 1959-dan 1986 wlamde kanonad qceuli teqstebis 88% 
mTavrobis inicirebuli iyo, xolo 3% iyo senatis inicirebuli da dar-
Cenili 8% erovnuli sabWos mier. rogorc vxedavT, mTavrobas am mxriv 
gacilebiT didi upiratesoba gaaCnia. safrangeTSi senatis wvlili gaci-
lebiT didia cvlilebebis ganxorcielebisas. 60-iani wlebis dasawyisSi 
saSualod 1000-2000 cvlileba Sedioda kanonebSi. piki iyo 80-iani wlebis 
Sua periodSi, rodesac daaxloebiT 5000-mde cvlileba dafiqsirda. bo-
lo periodSi mopovebulma orive palatis erTazrovnebam SedarebiT 
Seamcira mocemuli statistikuri cifri, ix., Serafin M., Il senato nel sistema isti-
tuzionale della V Repubblica, Le camera alte, aspetti del bicameralism nei paesi dell`Unione Euro-
pea e negli Stati Uniti d`America, Servizio studi del Senato della Repubblica, Roma, 1997, 91.
31 igive gaerTianebul samefoSi parlamenti praqtikulad warmoadgens 
mTavrobis gadawyetilebebis amRiarebel organos. ix., Coccia A., Gran bretagna, 
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4. kanonproeqtis ganxilva da miReba bikameraluri par-
lamentSi

saxelmwifoTa umravlesobaSi, gansakuTrebiT ki iq, sadac 
susti zeda palata funqcionirebs, kanonproeqts Tavdapir-
velad ganixilavs qveda palata, xolo zeda palatis  saka-
nonmdeblo procesSi monawileoba gamoixateba qveda palatis 
mier ukve miRebuli kanonproqtis mxardaWeriT, cvlilebis 
SetaniT an uaryofiT. amasTan, zogierT saxelmwifoSi kanon-
proeqti erTi palatidan meores gadaecema gansaxilvelad 
ara samive wakiTxviT ganxilvis Semdeg, aramed yoveli wa-
kiTxvis Semdeg Tanamimdevrulad. ase, magaliTad, safrangeT-
Si33 parlamentis orive palatis mier pirveli wakiTxviT mi-
Rebuli muxlebi aRar icvleba. normebi, romlebic moiwones 
palatebma identuri redaqciiT, pirveli wakiTxvis stadiaze 
iZenen saboloo saxes. sxva sityvebiT, meore wakiTxviT ixi-
leba is muxlebi, romelTa gamo parlamentis palatebs aqvT 
gansxvavebuli midgomebi34. qveda palataSi, konstituciiT 
gansazRvruli xmaTa Sesabamisi umravlesobis mxardaWeriT 
kenWi eyreba kanonproeqts da xdeba misi gadagzavna zeda pa-
lataSi.

zeda palata, rig SemTxvevebSi, SesaZlebelia mogvevlinos, 
rogorc pirvelganmxilveli palata, xolo, rig SemTxvevebSi,
zeda palata ganixilavs qveda palatis mier miRebul kanon-
proeqtebs.  

zeda palata, rogorc pirvelganmxilveli palata, yvelaze 
xSir SemTxvevebSi im kanonproeqtebTan mimarTebiT gvevline-
ba, romlebic ukavSirdeba teritoriuli organizaciis sa-
kiTxebs. safrangeTis konstituciis 39-e muxlis Tanaxmad,
teritoriuli erTeulebis Sesaqmnelad mniSvnelovani da is 
kanonproeqtebi, romlebic dakavSirebulia safrangeTis 
sazRvrebs gareT mcxovrebi frangi erovnebis warmomadgen-
lobiT organoebTan, Seitaneba mxolod senatSi35.

rogorc aRvniSneT, xSir SemTxvevebSi, zeda palatis mier 
miRebuli gadawyvetileba ar aris saboloo da qveda palata 

                                                                                                                                                
Le Camere alte, Aspetti del Bicameralismo nei Paesi dell`Unione Europea e negli Stati Uniti 
D1America, Servizio studi del Senato della Repubblica, Romca 1997, 109.
32 Pezzini B., Il Bundesrat della Germania federale, Il modello Tedesco e la riforma del bicamera-
lismo nello stato a base regionale, Roma 1990, 56.
33 vfiqrob, safrangeTis respublikis magaliTis aRebiT, burundSic 
msgavsi proceduraa gaTvaliswinebuli da meore palatisTvis kanonproeq-
tis gadacema pirveli mosmenis Semdeg xdeba. dawvrilebiT ix., Martino P., Le 
seconde camera africane tra stabilita politica e consolidamento democratic, Diritto Pubblico Compa-
rato ed Europeo, A cura di G.F. Ferrari, N3, 2007.
34 dawvrilebiT ix., cnobilaZe p., xubua g., xmalaZe v., metreveli n., kapa-
naZe o., dasax. naSr., 65 da 69.
35 ix., safrangeTis respublikis konstitucia, dasax. pub., 576-603.
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uflebamosilia gadalaxos zeda palatis mier dadebuli ve-
to. poloneTis konstituciis 121-e muxlis me-2 punqtis Ta-
naxmad, kanonis gadacemidan 30 dRis ganmavlobaSi senats 
SeuZlia miiRos igi cvlilebebis gareSe, SesworebebiT an 
srulad uaryos. imave muxlis me-3 punqtis Tanaxmad, senatis 
dadgenileba an senatis dadgenilebiT wardgenili Sesworeba 
miRebulad iTvleba, Tu seimi mas ar uaryofs xmaTa abso-
luturi umravlesobiT, deputatTa raodenobis aranakleb 
naxevris daswrebiT36.

SedarebiT Taviseburi viTareba gvxvdeba safrangeTis 
konstituciaSi, sadac qveda palatas mxolod mkacrad gan-
sazRvruli pirobebis dros gaaCnia upirtesi Zala. safran-
geTis konstituciis Tanaxmad, kanonproeqtis miReba unda 
moxdes orive palatis mier.K konstituciis 45-e muxliT, Tu 
Sereuli paritetuli komisia ver moaxerxebs SeTanxmebuli 
teqstis miRebas an Tu es teqsti ar iqneba miRebuli wina 
abzacSi gaTvaliswinebuli pirobebis Sesabamisad, mTavrobas 
SeuZlia erovnul krebaSi an senatSi xelaxali ganxilvis 
Semdeg moiTxovos erovnuli krebis mier saboloo gadawy-
vetilebis miReba. am SemTxvevaSi erovnul krebas SeuZlia 
daubrundes Sereuli komisiis mier SemuSavebul teqsts an 
mis mier miRebul saboloo teqsts, romelSic aucileblo-
bis SemTxvevaSi senatis mier Setanilia erTi an ramdenime 
Sesworeba. imave safrangeTis konstituciis 46-e muxlis Ta-
naxmad, organuli kanonebis mimarTac Tu ver moxerxdeba Se-
Tanxmeba palatebs Soris, kanonproeqts iRebs erovnuli kre-
ba saboloo mosmeniT wevrTa absolituri umravlesobiT. 
Tumca aqve kidev erT daTqmas akeTebs konstituciis igive
muxli da acxadebs, rom is organuli kanonproeqti, romel-
ic senats exeba, unda iqnes miRebuli orive palatis mier 
erToblivi redaqciiT37.

                                                          
36 ix., poloneTis respublikis konstitucia. dasax. pub., 628-683. CexeTis 
respublikis konstituciis 46-e muxlis me-2 punqtis Tanaxmad senats 
SeuZlia Tavisi dadgenilebiT daamtkicos an uaryos kanonproeqti, an/da 
daabrunos igi deputatTa ApalataSi SesworebisaTvis, an/da uari Tqvas 
mocemuli kanonproeqtis ganxilvaze. Tu senati pirveli punqtiT gaTva-
liswinebul vadaSi ar gamoTqvams Tavis azrs kanonproeqtis Sesaxeb, ka-
nonproeqti miRebulad iTvleba.  CexeTis respublikis konstituciis 47-e 
muxlis Tanaxmad, senatis mier kanonproeqtis uaryofis SemTxvevaSi depu-
tatTa palataSi tardeba ganmeorebiTi kenWisyra. kanonproeqti miRebulad 
iTvleba, Tu mas mxars dauWers deputatTa saerTo raodenobis naxevarze 
meti. Tu senati deputatTa palatas daubrunebs kanonproeqts Sesworebi-
saTvis, kenWi eyreba senatis mier damtkicebul redaqcias. kanonproeqti 
miiReba deputatTa palatis dadgenilebiT. deputatTa palata ar miiRebs 
senatis mier damtkicebuli kanonproeqtis redaqcias, tardeba xelaxali 
kenWisyra kanonproeqtis im redaqciaze, romelic senatSi iqna gadagzavni-
li. kanonis proeqti miRebulad CaiTvleba, Tu mas mxars dauWers depu-
tatTa saerTo raodenobis naxevarze meti. ix., CexeTis respublikis kons-
titucia, dasax. pub., 641-682
37 ix., safrangeTis respublikis konstitucia, dasax. pub., 576-603.
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5. kanonproeqtebis ganxilva erTobliv-SemaTanxmebel ko-
misiebSi

sakanonmdeblo procedura bikameralur parlamentSi gu-
lisxmobs parlamentis orive palatis mier mocemul proces-
Si monawileobis miRebas da maT mier miRebuli teqstis 
xelmosawerad saxelmwifos meTaurisTvis gadagzavnas. 

orive palatas, romelTa dakompleqteba sxvadasxva princi-
pis safuZvelze xdeba, SesaZlebelia gansaxilveli sakiTxis 
mimarT gansxvavebuli poziciebi hqondeT. Sesabamisad, iq 
sadac zeda palata imdenad susti ar aris, rom mis mier 
miRebul gadawyvetilebas qveda palata pirdapir kenWisyris 
safuZvelze praqtikulad daZlevs, agreTve, imisaTvis, rom 
Tavidan iqnes acilebuli SeTanxmebis Ziebis procesSi pala-
taTa Soris kanonproeqtis mimosvla, mTeli rigi qveynebis
konstituciebi iTvaliswins e.w. SemaTanxmebeli komisiebis 
Camoyalibebas.

mocemuli komisiebis Camoyalibeba, rogorc wesi, parite-
tul sawyisebze xdeba, sadac orive palatas SeuZlia wevrTa 
Tanabari raodenobis daniSvna. ase, magaliTad, safrangeTis 
konstituciis 45-e muxlis Tanaxmad, nebismieri samTavrobo 
an sakanonmdeblo organos wevrTa kanonproeqti Tanmimde-
vrobiT ganixileba parlamentis orive palataSi identuri 
teqstis misaRebad. Tu palatebs Soris Tanxmobis Sedegad 
samTavrobo an parlamentis wevrTa kanonproeqti yovel pa-
lataSi ori mosmeniT ar iqneba miRebuli an Tu mis erT-
erT palataSi pirveli mosmenis Semdeg mTavroba moiTxovs 
mis vadamde ganxilvas, premier-ministrs ufleba aqvs moiw-
vios TiToeuli palatidan Tanabari raodenobis wevrTagan 
dakompleqtebuli Sereuli komisiis sxdoma, romelic wa-
radgens sadavo debulebebis Sesaxeb axal teqsts38. Tu moce-
mul komisiaSic ver moxerxda SeTanxmeba,D mxolod amis Sem-
deg SesaZlebelia gansazRvrul SemTxvevebSi mTavrobam 
moiTxovos erovnuli krebis mier saboloo gadawyvetilebis 
miReba.

aSS-Sic erT palataSi inicirebuli da Semdgom miRebuli 
kanonproeqti gansaxilvelad gadaecema meore palatas. Tuki 
meore palata ar eTanxmeba kanonproeqtis pirveli palatis 
mier miRebul versias, Seaqvs cvlilebebi masSi da ubrunebs 
pirvel palatas. Tu es ukanaskneli, Tavis mxriv, ar daeTanx-
ma meore palatis mier kanonproeqtSi Setanil cvlilebebs, 
gamodis iniciativiT saTaTbiro, SemTanxmebeli komitetis 

                                                          
38 ix. safrangeTis respublikis konstituciis 45-e muxli. dasax., pub., 587.
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(conference committee) Seqmnis Taobaze. marTalia, aRniSnuli ko-
mitetis muSaobis oficialuri wesi ar arsebobs, Tumca
konstituciuri Cveulebis mixedviT, TiToeuli palata Ta-
vad gansazRvravs, sakuTari rigebidan romeli wevri warad-
gens palatis pozicias da romeli maTgani iqneba `lideri~
am poziciis wardgenisas. gansxvavebul azrebze msjelobisas 
da `vaWrobis~ Semdgom, erToblivi SemaTanxmebeli komite-
tis muSaobis Sedegi  - komitetis rezolucia - formdeba 
komitetis wevrTa umravlesobis mier xelmowerili oqmis 
saxiT. aRsaniSnavia, rom komitetis oqmi cvlilebas ar eq-
vemdebareba. kanonproeqti prezidents xelmosawerad gadaece-
ma mxolod orive palatis erTian, identur teqstze Tanxmo-
bis SemTxvevaSi39.

germaniis Kkonstituciis 77-e muxlis mixedviT, im SemTxve-
vaSi, Tu kanonproeqtis mimarT SeniSnvebi arsebobs bunde-
srats, bundestags an mTavrobas SeuZlia kanonproeqtis 
wardgenidan sami kviris ganmavlobaSi, moiTxovos kanon-
proeqtis erToblivi ganxilvisaTvis bundestagisa da bun-
desratis wevrebisgan Semdgari SemTanxmebeli komisiis mow-
veva. procedura arasavaldebulo, fakultaturuli xasiaTis 
matarebelia. mocemuli komisia warmoadgens bundestagisa da 
bundesratis mudmivmoqmed organos, romelsac SeuZlia am 
struqturebs Soris kanonproeqtis SinaarsTan dakavSirebu-
li uTanxmoebis dros kompromisul gadawyvetilebamde mi-
vides. komisiis Semadgenlobasa da saqmianobas awesrigebs 
reglamenti, romelic miiReba bundestagis mier da saWi-
roebs bundesratis Tanxmobas.

germaniis federaciaSi erToblivi SemaTanxmebeli komi-
siis mier gaweuli saqmianobis analizi cxadyofs, rom is 
mniSvnelovanwilad dakavSirebulia ara imdenad palataTa 
Soris uTanxmoebasTan, aramed politikur jgufebs Soris 
wamoWril gaugebrobasTan. im sami `cxeli~ mowvevis parla-
mentSi, romelic moicavda 1972-1982 wlebis periods, rode-

sac bundesratSi umravlesoba CDU-s40 xelSi iyo, xolo mTa-

vrobasa da bundestagSi umravlesoba SPD41/FDP42-s ekava,
sagrZnoblad Seicvala mocemuli komisiisaTvis mimarTvis 
procentulma maCvenebeli da Seadgina 18%-i, 20%-i da 14%-i 
(bundestagis mier miRebuli kanonebis saerTo jamidan) Sesa-
bamisad, me-7, me-8 da me-9 mowvevis parlamentebis dros. 

                                                          
39 dawvrilebiT ix., yuraSvili k., Cokoraia k., buCukuri a., bikameraliz-
mis dilemebi, baTumi, 2011, 32-32.
40 Christlich Demokratische Union Deutschlands, germaniis qristian-demokratTa kav-
Siri.
41 Sozialdemokratische Partei Deutschlands, germaniis socialur-demokratiuli par-
tia.
42 Freie Demokratische Partei, liberalur-demokratiuli partia. 
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pirveli sami mowvevis parlamentis SemTxvevaSi maCvenebeli 
Seadgenda 11-12%-s, xolo Semdegi sami mowvevis parlamentis 
dros 8-9%-s. rac Seexeba zemoaRniSnuli ,,cxeli” mowvevis 
parlamentis Semdgom periods, imave me-10 mowvevis parla-
mentis dros maCvenebeli mkveTrad daeca 1.8%-mde (metic, 
1982-85 wlebSi praqtikulad umoqmedo iyo komisia). rac 
Seexeba komisiis mier SemuSavebuli winadadebebis Sedegia-
nobis maCvenebels, is yovelTvis maRali niSnulis Semcvelia. 
mxolod me-5 da me-8 mowvevis parlamentis dros Camodis 
85%-s qvemoT, xolo me-3 da me-6 mowvevis parlamentis dros 
mas praqtikulad absoluturi maCvenebeli aqvs (96% da 97%) 
pirveli da me-10 mowvevis parlamentis SemTxvevaSi ki is 
100%-is tolia43. 

sxva SemTxvevebSi, rogorc aRvniSneT mTeli rigi konsti-
tuciebi ar iTvaliswineben SemTanxmebeli komisiis arsebo-
bas da palataTa Soris davis arsebobis SemTxvevaSi, ro-
gorc wesi upiratesoba eniWeba qveda palatas. Tumca SesaZ-
lebelia, rom rig sakiTxebTan mimarTebaSi gadamwyveti po-
zicia zeda palatas hqondes.

6. saxelmwifos meTauris mier kanonze xelis mowera

sakanonmdeblo proceduris erT-erT daskvniT stadias 
saxelmwifos meTuris mier kanonze xelismowera da misi ga-
moqveyneba warmoadgens. swored mocemuli proceduris Sem-
deg iZens kanonproeqti kanonis saxes.

aSS-is konstituciis pirveli muxlis me-7 nawilis me-2 
punqtis Tanaxmad, warmomadgenelTa palatisa da senatis mier 
miRebuli yoveli kanonproeqti, sanam kanoni gaxdebodes, wa-
redgineba SeerTebuli Statebis prezidents; Tu is moiwo-
nebs kanonproeqts, xels awers mas; Tu ar eTanxmeba, Tavisi 
SeniSvnebiT ubrunebs im palatas, saidanac Semovida. imave 
nawilis mesame punqtis Tanaxmad, Tu am ganxilvis Semdeg ka-
nonproeqti miRebuli iqneba palatis wevrTa ori mesamedis 
mier, igi prezidentis SeniSvnebTan erTad gadaigzavneba 
meore palataSi, romelic, aseve, xelaxla ixilavs mas da Tu 
es ukanaskneli miiRebs kanonproeqts xmaTa ori mesamediT, is 
xdeba kanoni44. 

mTeli rigi qveynebis konstituciebi, saxelmwifos me-
Taurs aniWebs uflebamosilebas, ar moaweros xeli misTvis 
gadagzavnil kanonproeqts da daados veto. 

rogorc cnobilia, vetos sxvadasxva saxe arsebobs. e.w. 
absolutur vetos SedarebiT iSviaTad vxvdebiT. yvelaze 

                                                          
43 B. pezzini, Il Bundesrat della Germania federale, Il modello Tedesco e la riforma del bicamera-
lismo nello stato a base regionale, Roma 1990, 79.
44 dawvrilebiT ix., SeerTebuli Statebis konstitucia, dasax. pub., 42-66. 
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ufro xSirad konstituciebSi e.w. SeyovnebiTi vetos pro-
cedura aris gansazRvruli. aSS-is praqtikaSi gvxvdeba,
aseve, e.w. jibis veto. rogorc aRvniSneT, maT Soris yve-
laze gavcelebuls e.w. SeyovnebiTi veto warmoadgens, ra 
drosac saxelmwifo meTaurs SeuZlia xeli ar moaweros ka-
nonproeqts da SeniSvnebiT ukan daubrunos parlaments. Ta-
vis mxriv, es ukanaskneli uflebamosilia xmaTa konstitu-
ciiT gaTvaliswinebuli umravlesobiT (da rogorc wesi, es 
ufro maRali umravlesobaa vidre mocemuli proeqtis Tav-
dapirveli miRebisTvis iyo gansazRvruli) gadalaxos pre-
zidentis veto.

rodesac saxelmwifos meTauris mier vetos gamoyenebis 
uflebamosilebaze vsaubrobT, sainteresoa sakiTxi, Tu ro-
mel palatas unda gadaugzavnos prezidentma motivirebuli 
SeniSvnebi - qveda palatas Tu zedas, Tu orive palatas er-
Toblivad.

aSS-is konstituciis zemoaRniSnuli me-7 nawilis me-2 
punqtis Tanaxmad, prezidentis mier SeniSvnebiT ukan dabru-
nebuli kanonproeqti ubrundeba im palatas, romelmac pre-
zidentTan gadaagzavna mocemuli proeqti da misi miRebis 
Semdeg gadaegzavneba meore palatas. 

poloneTis respublikis konstituciis 122-e muxlis mix-
edviT, prezidenti, konstituciiT gansazRvrul SemTxvevaSi,
uflebamosilia motivirebuli winadadebiT kanoni xelaxali
ganxilvisaTvis gadasces pirdapir seims (da ara zeda se-
nats). rogorc vxedavT, prezidentis SeniSvnebs pirdapir 
seimi ixilavs da mocemul proceduraSi senati ar monawi-
leobs. aRniSnuli ukavSirdeba poloneli kanonmdeblis ne-
bas, romelmac senats susti kompetenciebi ganusazRvra. misi
`uflebamosilebebi  sakmaod viwroa da mxolod zogierTi 
sakadro, sabiujeto da sxva sakiTxebSi seimisTvis Tanxmobis 
micemaSi gamoixateba. poloneTSi senats eqskluziuri funq-
ciebi ar gaaCnia, ar aqvs aseve kontrolis uflebamosileba. 
ministrTa sabWos saqmianobaze kontrols seimi axorcie-
lebs~45.

italiis konstituciis 74-e muxlis Tanaxmad, respublikis 
prezidents kanonis promulgaciamde SeuZlia motivirebuli 
winadadebiT mimarTos palatebs axali gadawyvetilebis mi-
saRebad.  konstituciis mocemuli teqsti, aSS-isa da polo-
neTis konstituciebisgan gansxvavebiT, konkretikas ar gvTa-
vazobs da Sesabamisad, mocemuli sakiTxis detalebze pala-

                                                          
45 gonaSvili v., konstituciis mimoxilva, sazRvargareTis qveynebis kons-
tituciebi, nawili II, SemdgenelTa jgufis xelmZRvaneli da pasuxismgebe-
li redaqtori v. gonaSvili, Tbilisi, 2008, 615.
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taTa reglamentebi46 gvaZleven pasuxs: prezidentis motivi-
rebul winadadebas Tavdapirvelad ganixilavs is palata, 
romelmac pirvelma miiRo kanonproeqti47.

prezidentis veto sakmaod niSandobliv kompetencias war-
moadgens da xSir SemTxvevebSi SesaZlebelia is kidev erTi 
damatebiTi berketi iyos imisaTvis, rom kanoni maqsimalu-
rad  daxvewili da srulyofili saxiT Sevides kanonier 
ZalaSi.

daskvna

Tanamedrove bikameralur parlamentSi sakanonmdeblo 
procesis momwesrigebeli normebis analizma saSualeba 
mogvca mivsuliyaviT im daskvnamde, rom mocemul sakiTxTan 
dakavSirebiT ar arsebobs araTu erTiani midgoma, aramed 
is modeli, romelic yvelaze ufro gavrcelebuls warmoad-
gens. erTi rac SeiZleba am TvalsazrisiT iTqvas, aris is, 
rom Tanamedrove saxelmwifoTa konstituciebSi e.w. sru-
lyofili bikameraluri parlamenti (Zlieri zeda palatiT),
sadac sakanonmdeblo procesis ganxorcielebisas zeda pala-
ta qveda palatasTan mimarTebiT Tanabari uflebamosilebe-
biT iqneba aRWurvili, SedarebiT ufro iSviaT SemTxvevebSi 
gvxvdeba. Zlieri zeda palatis mqone bikameralur parla-
metTa ricxvs SeiZleba mivakuTvnoT SeerTebuli Statebis
kongresi, sadac orive palata praqtikulad Tanabari kompe-
tenciiT aris aRWurvili. rac Seexeba kontinentur evropas, 
belgiaSi ganxorcielebuli senatis reformis Semdeg, Zlie-
ri palatis niSnebs inarCuneben mxolod italiis, Sveica-
riisa da bosnia-hercogovinas respublikebi. Tumca, aqve 
unda aRiniSnos, rom xSirad mocemuli sistema kritikis ob-
ieqtia. 

bikameraluri parlamentis praqtikulad erTxmad aRiare-
bul dadebiT maxasiaTeblad gvevlineba is, rom miRebuli 
kanoni warmoadgens, mravalmxrivi msjelobisa da analizis 
sagans, romlis ganxilvaSic CarTulni arian aramarto is 
deputatebi, romlebic arCeulni arian partiuli siiT da 

                                                          
46 italiis respublikis senatis reglamentis 136-e muxli da deputatTa 
sabWos reglamentis 71-e muxli. reglamenti SesaZlebelia ixiloT ita-
liis parlamentis saitze, www.parlamento.it.
47 statistikis Tanaxmad, sxvadasxva dros italiis prezidents 59-jer aqvs 
gamoyenebuli veto da aqedan, 43-jer bolo 4 prezidentis mier aris ga-
moyenebuli (maT Soris, 1990-92 wlebSi iyo yvelaze meti koncentracia, 
sadac 15-jer iqna veto gamoyenebuli). prezidentis SeniSvnebi yvelaze 
metad exeboda italiis konstituciis 81-e muxlis me-4 nawilSi miTiTe-
bul garemoebebs. mocemuli motiviT prezidentma kanonproeqts veto 60% 
SemTxvevebSi daedo.  dawvrilebiT ix., CALZOLAIO, Il rinvio delle leggi nella prassi, in 
corso di pubblicazione in Quaderni cost., 2006.
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warmoadgenen amomrCevels erTianobaSi, aramed is subieqte-
bi, romlebic warmoadgenen sxvadasxva interesTa jgufebs. 

aseve, unda aRiniSnos, rom, marTalia, bikameralur par-
lamentSi sakanonmdeblo procedurebi SedarebiT ufro 
grZeli da xangrZlivia, Tumca, Sedegad kanoni gacilebiT 
maRalxarisxovania da asaxavs maqsimalurad meti socialuri, 
eTnikuri Tu sxva saxis socialuri jgufis interesebs. 

sakmaod mniSvnelovani funqciiT aris aRWurvili xolme 
erToblivi-SemaTanxmebeli komisia, romelic, rogorc wesi, 
monawileobs sakanonmdeblo procesis yvelaze kritikul mo-
mentSi da xSir SemTxvevebSi pozitiuri wvlili Seaqvs. bu-
nebrivia, aRniSnuli kidev ufro axangrZlivebs proceduras, 
amitom mTel rig SemTxvevebSi qveynis kanonmdebels urCevnia 
or palatas Soris uTanxmoebisas pirdapir erT-erT maTgans 
mianiWos upiratesoba da rogorc wesi es qveda palata aris 
xolme.

imeds gamovTqvamT, saqarTvelos sinamdvileSi male dad-
geba konstituciis me-4 muxliT gaTvaliswinebuli `Sesabami-
si pirobebi~, rac safuZveli gaxdeba, erTi mxriv, daiwyos 
aqtiuri msjeloba bikameraluri parlamentis implementire-
bis saWiroebaze da meore mxriv, gaimarTos araerTi disku-
sia, samecniero kvleva, ganxorcieldes sazRvargareTis 
praqtikis analizi da Sedegad, saSualeba mogveces, ganv-
sazRvroT sakanonmdeblo procesis SesaZlo mowesrigebis
meqanizmebi, palataTa kompetenciebi da sxva mTeli rigi bi-
kameraluri parlamentis funqcionirebasTan dakavSirebuli 
sakiTxebi.
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Legislative Procedure in the Bicameral Parliaments of Foreign Countries

Summary

Zurab Matcharadze

The law-making procedure is one of the most fundamental functions of the 
Parliament. This power, which is granted under the Constitution, makes it the core 
branch in the system of Authority.

The law-making procedure, as the main function of the Parliament, acquires 
more significance in the two-chamber Parliament. The positive side of Bicameral 
Parliament is considered to be perfect and more improved law-making procedure, 
where the interests of every political, social, ethnical or other group, which exist 
in the country, are foreseen as much as possible. It must be noted, that despite of 
the mentioned positive side, the medal may have the other side, which is 
discussed to be a negative feature and it is related to comparatively more 
prolonged procedures, respectfully. 

In Georgian Constitution from the date of its acceptance many minor changes 
or wide scaled reforms were performed, but none of them concerned with the 
article 4 of the Constitution, which establishes Georgian Bicameral or two-
chamber Parliament. Unfortunately, there did not occur “proper conditions” 
provided under this article till today in Georgia, which would be the basis of 
formation the two chambers – council of republic and senate, instead of only one 
chamber.

We think that it would be interesting for the readers of legislative process to 
examine basic function of legislative body in the Bicameral Parliaments of 
temporary States. Comparative analysis will enable us to determine the merits and 
demerits that are featured to the legislative process in two-chamber parliamentary 
structure of foreign States before the conditions which are provided in the article 
4 of Georgian Constitution are occurred and Bicameral Parliament is 
implemented.

As known, there are two main types of Bicameral Parliaments distinguished in 
the world parliamentary practice. The first one is Bicameral Parliament with the 
strong upper chamber and the second one – with the weak upper chamber. The
latter has comparatively less authority in the process of performing, generally, the 
parliamentary functions and specifically, legislative procedures too, as opposed to 
upper chamber which is featured to the first system.

The landmark example of strong upper chamber is the Senate of US, which is 
granted sufficiently strong authorities. The draft law must be approved by both 
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chambers and only after this procedure the mentioned bill is sent to President for 
signature and promulgation. There is also strong upper chamber in the Republic 
of Italy, where the idea of making proper changes is still in the pipeline from the 
date when the current Constitution was adopted. However the regulations in the 
Constitution which grant sufficiently strong authorities to the Senate of the 
Republic of Italy are practically invariable till today because of the sufficiently
hard procedural rules that are necessary to make changes in the Constitution or 
because of the disagreements in certain matters (among them political matters).

The parliament with the weak upper chamber is more likely featured to 
contemporary states, where the lower chamber may have decisive position. For 
example, under the Constitution of the Republic of Poland draft law received by 
Seim must be approved, modified or withdrawn by Senate. Seim is granted power 
to overcome mentioned veto by the absolute majority of votes.

It must be noted that with some categories of draft law, determined under the 
Constitution, the upper chamber may become strong upper chamber and with 
other categories of draft law –weak upper chamber in some states.  For example, 
in Belgium according to the reforms performed in 1993, the legislative process 
was divided into three sub procedures. In one occasion legislative procedure is 
monocameral and the chamber of representatives and the King participate in that 
process. And what about the second procedure, it relates to so called bicameral 
statutes, where the both chambers equally participate together with the King. In 
this case agreement must be reached on the text of draft law with identical 
meaning by the both chambers. A new procedure must be distinguished here – so 
called “sonette d`alarme`,” which is related to Language Group.

French bicameral model should also be noted, where the authors of 
Constitution of 1958 granted it flexible status. According to the aforementioned, 
we have bicameral system in particular situations (where both chambers are 
granted equal power) and in other cases the lower chamber has priority. Under the 
last part of article 39 of the Constitution of Republic of France Senate’s position 
is much stronger, where the issue is to make draft law about the creation of
territorial unit and bills, which concerns with French national representative body, 
who live outside France’s territory. 

If we take a look at norms, which regulate legislative procedure in 
contemporary Bicameral Parliaments, we will conclude that there is no united nor 
the most widespread model about the examined issue. 

We think that the review of different models which regulate legislative 
processes in Bicameral Parliament at foreign countries and on the other hand, 
analysis of positive and negative sides of existing practice, would be interesting 
especially for Georgian readers, before “proper conditions” provided under the 
article 4 of Georgian Convention are occurred.
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saqarTvelos teritoriuli mowyobis
warsuli da perpeqtiva

lana canava

Sesavali

saqarTvelos teritoriuli mowyoba yvelaze bundovani 
da gaurkveveli cnebaa saqarTvelos sakonstitucio samar-
Tlis Teoriasa da praqtikaSi, radgan kanonmdebelma misi 
mowesrigeba samomavlod gadado da teritoriuli mTlia-
nobis aRdgenas daukavSira. misma argansazRvram ki kidev 
ufro meti ziani miayena saxelmwifos ganviTarebas ekonomi-
kur-socialuri TvalsazrisiT. eWvgareSea, rom teritori-
uli mTlianobis aRdgena saxelmwifos prioriteti unda 
iyos, magram aranakleb mniSvnelovania danarCeni saqarTve-
los mdgomareoba. regionebis ekonomikuri CamorCeniloba, 
qalaqebisken mosaxleobis mzardi migracia iwvevs maT daca-
rielebas da vin icis upatrono saydariviT kidev vin dae-
patroneba saqarTvelos teritoriebs. amitom regionebis 
gaZliereba ekonomikuri, socialuri, kulturuli Tu po-
litikuri TvalsazrisiT sasicocxlod mniSvnelovania sax-
elmwifos arsebobisTvis.

teritoriuli mowyobis romeli forma unda airCios sa-
qarTvelom - unitaruli, regionaluri Tu federaluri? 
unitaruli sistema, teritoriul mowyobaze daTmobili sa-
qarTvelos konstituciis sul ramdenime muxlis analizidan 
Cans, rom kanonmdebelma imTaviTve gamoricxa. konstituciis 
me-2 muxlis mixedviT, `saqarTvelos teritoriuli saxelm-
wifoebrivi mowyoba ganisazRvreba konstituciuri kanoniT 
uflebamosilebaTa gamijvnis principis safuZvelze qveynis 
mTel teritoriaze saqarTvelos iurisdiqciis srulad 
aRdgenis Semdeg~1. me-3 muxlis pirvel punqtSi mocemulia 
saxelmwifos gansakuTrebul gamgeblobas mikuTvnebuli uf-
lebamosilebani da amave muxlis meore punqtSi naTqvamia, 
rom erTobliv gamgeblobas mikuTvnebuli sakiTxebi calke 
ganisazRvreba. konstituciis me-4 muxli ki acxadebs, rom 
`saqarTvelos mTel teritoriaze Sesabamisi pirobebis Seqm-
nisa da adgilobrivi TviTmmarTvelobis organoebis for-
mirebis Semdeg saqarTvelos parlamentis SemadgenlobaSi iq-
neba ori palata: respublikis sabWo da senati~2. senati gaT-

                                                          
 doqtoranti (Tsu).
1 saqarTvelos konstituciis me-2 muxlis me-3 punqti.
2 iqve, me-4 muxlis pirveli punqti.
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valiswinebulia, rogorc teritoriuli erTeulebis warmo-
madgenlobiTi organo. am muxlebis analizidan SeiZleba da-
vaskvnaT, rom kanonmdebeli teritoriuli mTlianobis aRd-
genis Semdeg minimum decentralizebul da maqsimum federa-
lur teritoriul mowyobas gegmavs, vinaidan kompetenciaTa 
gamijvna, bikamelaruli parlamentisa da misi zeda palatis, 
senatis, rogorc teritoriuli erTeulebis warmomadgen-
lobiTi organos arseboba damaxasiaTebelia farTo decen-
tralizaciis an federalizmis SemTxvevaSi. aRsaniSnavia, rom 
kanonmdeblis mxridan unitarul saxelmwifoze uaris Tqma 
sruliad adekvaturia arsebuli sinamdvilidan gamomdinare:
pirveli, eTnokonfliqtebisa da arsebuli avtonomiebis;
meore, zogadad teritoriuli erTeulebis rolisa da 
mniSvnelobis gazrdis saWiroebis gamo; mesame, decentrali-
zacia aris saqarTvelos istoriis organuli nawili, misi 
mravalferovnebis wyaro. amitom teritoriul mowyobaze 
msjelobisas, konstituciasTan Sesabamisi SeiZleba iyos re-
gionalur an federalur saxelmwifoze saubari. romeli 
maTgani unda airCios saqarTvelom da ratom, aris swored 
winamdebare statiis ZiriTadi sakiTxi. 

1. saqarTvelos teritoriuli mowyobis iსtoriuli ana-
lizi

1.1. istoriuli mimoxilva

saqarTvelo mkacrad centralizebuli saxelmwifo ara-
sdros yofila, rogorc magaliTad, ruseTi, oqros urdo, 
Tu sxva aziuri imperiebi. saqarTvelo met-naklebad yo-
velTvis demokratiul sawyisebze imarTeboda, arasdros 
yofila romelime religiis devna, inkvizicia, me-12 saukune-
Si mefobda qali da a.S. imaves Tqma SeiZleba saxelmwifos 
teritoriuli mowyobis sakiTxzec. erTiani saqarTvelos 
SeqmnisTanave mefe farnavazma saxelmwifo met-naklebi damou-
kideblobis mqone saerisTavoebad dayo, romelTac saTaveSi 
erisTavebi edgnen. daviTisa da Tamaris periodSi qveyana 
samefo-samTavroebad daiyo. samefoebi cal-calke ganagebdnen 
saqmeebs, marTva-gamgeoba damyarebuli iyo sauwyebo da saTe-
mo principebze. saxelmwifo xelisufleba  ki Sedgeboda 
rogorc centraluri, ise adgilze daniSnuli moxeleebis-
gan. msxvil administraciul erTeuls erisTavi ganagebda. 
samefo xelisufleba erismTavrad im pirs niSnavda, romelic 
warmoSobiT am kuTxidan iyo: svaneTSi - vardaniZeebi, afxa-
zeTSi - ServaSiZeebi, odiSSi - dadianebi da a.S. javaxiSvi-
lis cnobiT, roca saqarTvelo axal samflobelos Semoier-
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Tebda, aq damkvidrebul tradiciul marTva-gamgeobis wess 
ar cvlida.3 rogorc vxedavT, centralizacia da diqtatura 
ar yofila saxelmwifos marTvis meTodi TviT mcirexniani 
erTianobis drosac, rom araferi vTqvaT mravalsaukunovani 
`individualuri~ cxovrebis periodze. 

yovelive es aisaxa istoriuli mxareebis kulturaze, zne-
Cveulebaze da TiToeuli maTgani Camoyalibda gansxvavebu-
li, ganumeorebeli saxis matarebel kuTxed. miuxedavad im-
isa, rom Semdgom saqarTvelo mravali saukune iyo sxvadasx-
va sistemis mqone ruseTis imperiaSi, qarTvelTa fsiqikaSi 
Rrmad Camjdari am regionuli Taviseburebebis waSla SeuZ-
lebeli aRmoCnda4. `guriaSi ise ar cxovroben, ar mRerian, 
ar acviaT, rogorc xevsureTSi, samegrelo ar hgavs javax-
eTs da aWara - xevs... imerul xalxur simReras Tavisi ganu-
meorebeli eSxi aqvs da kaxurs - Tavisi... (...) damoukidebel-
ma saqarTvelom yvelafer amas unda mouaros, upatronos, 
gaamravalferovnos, gaamyaros,~ - ase wers qarTul mraval-
ferovnebaze baqraZe da iqve dasZens, rom `rogorc mozaika-
Si yvela kenWs Tavisi feri aqvs, asea saqarTveloc. yvela 
kuTxe istoriulad Camoyalibebuli TavisTavadi saxis mata-
rebelia, magram erTad im erTian qveyanas qmnian, romelsac 
saqarTvelo ewodeba~.5 es mravalferovneba aris qarTveli 
xalxis simdidrisa da niWierebis niSani, romelsac samar-
Tlebriv enaze aramaterialuri kulturuli memkvidreoba 
ewodeba. amitom erTianoba arasodes unda gadaizardos 
erTgvarovnebaSi. `SvidTa mnaTobTa~ saxiT moazrebuli 
qarTlis, kaxeTis, imereTis, samegrelos, svaneTis da ara-
marto maTgan Semdgari erTianobis mravalferovneba mara-
diuli da unikaluri qarTuli fenomenia6.

saxelmwifoebriobis dakargvasTan erTad, saqarTvelom 
dakarga Tavisi istoriuli ganviTarebis gezi, moiSala 
tradiciuli marTvis meTodebi. oqros xanis Semdeg monRo-
lebis, Turqebis, iranis da bolos ruseTis SemadgenlobaSi 
moeqca. saqarTvelosTvis miuRebeli gaxldaT rusuli cen-
tralisturi biurokratia. amis winaaRmdeg ilaSqrebdnen 
qarTveli mamuliSvilebi. teritoriul mowyobasTan dakav-

SirebiT XIX-XX saukunis moRvaweebs gansakuTrebiT sainte-
reso mosazrebebi gaaCndaT. bolo saukuneebis ganmavlobaSi 
saqarTvelos damoukidebeli saxelmwifoebrioba ar hqonia, 

                                                          
3 gogiaSvili g., SedarebiTi federalizmi, Tbilisi, 2000, 236.
4 ruxaZe z., xelisuflebis organizacia mravaldoniani xelisuflebis pi-
robebSi da xelisuflebis teritoriuli organizaciis zogierTi sakiT-
xi, almanaxi, 2003, #18, 30.
5 baqraZe a., erTiani gegmiT, afxazeTisaTvis (krebuli), Tbilisi, 2002, 117.
6 ruxaZe z., xelisuflebis organizacia mravaldoniani xelisuflebis pi-
robebSi da xelisuflebis teritoriuli organizaciis zogierTi sakiT-
xi, almanaxi, 2003, #18, 31.
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ruseTis imperiis SemadgenlobaSi saqarTvelo Tavad iyo 
ruseTis gubernia. 

1.2. ilia teritoriul mowyobaze 

qarTveli moRvaweebi araerT saintereso mosazrebas amu-
Savebdnen, Tu rogori unda yofiliyo damoukidebeli sa-
qarTvelos teritoriuli organizacia. es sakiTxi uyura-
dRebod arc ilia WavWavaZes darCenia da Tavisi droisgan 
gansxvavebiT, uaRresad aqtualuri da Tanamedrovea ilias 
publicistur werilebSi Camoyalibebuli koncefciebi. ilia 
mmarTvelobis or saxes gamoyofs - mmarTvelobasa da 
TviTmmarTvelobas. `erTgvari mmarTveloba igi, sadac sax-
elmwifo saWiroebis saqmesac TviT mTavroba ganagebs da sa-
zogadoebisac - yvelgan da yovels nawilSi. (...) amgvari gam-
geobisTvis mas Tvisni moxele-kacni hyvanan, romelTac 
TviTve irCevs, TviTve hniSnavs, TviT gadaayenebs da romel-
nic mxolod mis winaSe arian pasuxismgebelni. (...) meoregva-
ri mmarTveloba igia, saca mTavrobas xelT gipyria marto 
saxelmwifos saWiroebis saqmeni, yovelive sxva ki sazoga-
doebas dausakuTrebia... mere ise, rom yovels nawils Tvisni 
adgilobrivni aqvs xelSeuvalad mindobilni... moxeleebs 
irCevs adgilobriv mcxovrebTa sazogadoeba, romelnic im-
ave sazogadoebis winaSe arian mindobilni. (...) amgvari 
mmarTveloba metad xels umarTavs qveynis keTildReobas: 
xalxs afxizlebs, Wkuasa da gonebas uxsnis, sazogado saq-
misTvis swvrTnis da avarjiSebs. amgvari mmarTveloba iseTi 
Tvisebisaa, rom (...) yvelgan da yovels xalxSi ixeirebs~.7

ilia arc sazogadoebis uaryofiTi damokidebuleba gamo-
parvia am sakiTxze, `mag TviTmmarTvelobas qveyanazed bevri 
mteri hyavs. bevrs ufrTxobs tyuilubralod Zilsa da mos-
venebasa. amboben, rom saSiSiao - sazogadoebas eg ufleba 
mieniWos. aurzaurs mohyveba, Tavs gaizviadebs da morCile-
bidam gamovao~8. magram ilias TviTmmarTvelobis sasargeb-
lod sxvadasxva magaliTi mohyavs, maT Soris, bismarki, ro-
melic ilias daxasiaTebiT, `Tavisuflebis momxre maincda-
mainc ar aris~, magram `rkinis gulisa da marjvenis kacia~
da amitom dauWira mxari TviTmmarTvelobis SemoRebas.9

rogorc vxedavT, ilia politikuri simpaTiebi mTlianad 
decentralizaciis mxaresaa da swored amaSi xedavs igi qvey-
nis ganviTarebis gzas.…

                                                          
7 WavWavaZe, i, Tqven gindaT kaci, literaturuli saqarTvelo, eleqtro-
nuli versia ix., http://www.open.ge/index.php?m=57&y=2002&art=9460.
8 iqve.
9 iqve.
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1.3. damoukidebeli saqarTvelos dilema 

ruseTis imperiisgan gaTavisuflebis Semdeg kvlav dadga 
dRis wesrigSi teritriuli mowyobis gansazRvris sakiTxi. 
1918-1921 wlebSi saqarTvelo iyo avtonomiebis mqone de-
centralizebuli unitaruli saxelmwifo. teritoriuli mo-
wyobis sakiTxis ganxilvis dros federalizmis idea uaryo-
fil iqna erovnul-demokratebis mier TavianTi politikuri 
mrwamsis gamo, xolo federalist-socialistebi, marTalia, 
federalizmis ideas emxrobnodnen, magram isini miiCnevdnen, 
rom sanam eri da saxelmwifo Zalas ar moikrebdnen, saxelm-
wifo federaluri struqtuireba SeiZleba zianis momtani 
yofiliyo. sakonstitucio komisiis sxdomaze swored am 
dros warmoTqva i. baraTaSvilma cnobili sityvebi: `me 
dRes vuWer mxars unitarul saxelmwifos, Tumca federa-
listi var~.10 amasTan, yvela politikuri Zala Tanxmdeboda 
imaze, rom gansakuTrebuli statusis mqone teritoriuli 
erTeulebis arseboba garduvali iyo. sagareo saqmeTa mini-
stri aRniSnavda, rom erovnul umciresobebs `yvelaferi 
unda miscemodaT, rac SesaZlebeli iqneboda  da rac sax-
elmwifos ar avnebda~.11 1921 wlis 21 Tebervals miiRes sa-
qarTvelos pirveli konstitucia, romelSic aRniSnulia, 
rom `saqarTvelo aris Tavisufali, damoukidebeli da ga-
nuyofeli saxelmwifo~. konstituciam afxazeTs, samuslimano 
saqarTvelos (baTumis mxare) da zaqaTalas mianiWa avtono-
mia. Tumca am konstitucias moqmedeba ver eRirsa saqarTve-
los aneqsiis gamo. Semdgom saqarTvelos saxelmwifo wyoba 
1922, 1927, 1937 da 1938 wlebis konstituciebiT gani-
sazRvreboda. am procesis mniSvnelovani Tavisebureba iyo 
is, rom 1921 wlis 4 marts Seiqmna afxazeTis sabWoTa so-
cialisturi respublika, romelTanac saqarTvelom 1921 
wlis 28 dekembers dado samokavSireo xelSekruleba. 1922 
wlis saqarTvelos sabWoTa konstituciaSic aRniSnulia, 
rom afxazeTi saqarTvelosTan dakavSirebulia gansakuTre-
buli samokavSireo xelSekrulebis safuZvelze. igive dafiq-
sirda 1927 wlis konstituciaSi. mogvianebiT afxazeTis da-
moukideblobis moTxovnis safuZveli swored is gaxda, rom 
afxazeTi saqarTvelos SemadgenlobaSi ar yofila da sab-
WoTa kavSiris daSlis Semdeg damoukidebloba ekuTvnoda. 
Tumca es iuridiul safuZvels moklebulia, radgan 1937 da 
1978 wlebis konstituciiT afxazeTi kvlav saqarTvelos av-

                                                          
10 melqaZe o.,  TevdoraSvili g., regionalizmi - saxelmwifos teritori-
uli organizaciis forma (qarTul perspeqtivebTan dakavSirebiT), Tbili-
si, 2003, 192.
11 iqve, 193.
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tonomiur respublikebad iqna miCneuli. anu Tavad sabWoTa 
konstituciam gaauqma samokavSireo xelSekruleba. aRsaniSna-
via, rom sabWoTa kavSirTan mierTebis Semdeg 1922 wels 
bolSevikebma kidev erTi avtonomia Seqmnes - samxreT oseTis 
avtonomiuri olqis saxiT. saqarTvelos damoukideblobis 
mopovebis Semdeg kvlav gaaqtiurda separatistuli moZraoba 
da saqarTvelos iurisdiqciidan gamovida afxazeTi da e.w. 
`samxreT oseTi~12.

2. Tanamedrove saqarTvelos teritoriuli mowyoba

2.1. teritoriuli erTeulebi saqarTveloSi

1995 wlis saqarTvelos konstituciam teritoriuli mo-
wyobis sakiTxi Riad datova. dRevandeli saqarTvelos te-
ritoriuli mowyoba ase gamoiyureba: regionaluri niSniT 
Seqmnilia sami administraciul-teritoriuli erTeuli -
aWaris avtonomiuri respublika, afxazeTis avtonomiuri 
respublika da yofili samxreT oseTis avtonomiuri olqis 
teritoriaze Seqmnili droebiTi administraciul-
teritoriuli erTeuli. danarCen saqarTvelos, rac Seexeba, 
aq, 1993 wlidan adminitraciul-teritoriuli dayofa gan-
xorcielda. raionebi da qalaqebi cxra mxared gaerTianda, 
romelTa umetesobis sazRvrebi istoriul sazRvrebs 
daemTxva. damkvidrda saxelmwifo rwmunebuli instituti. 
rwmunebuls adgilze saerTo-saxelmwifo interesebis dacva 
da saxelmwifos adgilobriv organoebze kontrolis funq-
cia daevala. adgilobrivi moxeleebi misi TanxmobiT iniSne-
bodnen. aucileblobis SemTxvevaSi SeeZlo SeeCerebina gam-
geblis aqti. rwmunebulis uflebamosilebebSi Sedioda 
agreTve marTlwesrigis dacva, amitom Sinagan saqmeTa samini-
stros regionaluri samsaxurebis xelmZRvanelebis daniSvna 
rwmunebulTan SeTanxmebiT xdeboda. aRniSnuli kanonis 
konstituciurobis sakiTxi daisva 1999 wels, radgan am ka-
noniT Seiqmna axali administraciul-teritoriuli erTeu-
lebi - mxareebi, rac ewinaaRmdegeba saqarTvelos konstitu-
ciis danawess - teritoriuli mowyobis iurisdiqciis 
srulad aRdgenis Semdeg gansazRvras. amis gamo prezidentis 
Semdgomi brZanebulebebiT moxda aRniSnuli xarvezebis ga-
mosworeba, Tumca Sinaarsobrivad igive darCa.13

                                                          
12 iqve, 197.
13 TevdoraSvili, g., zogierTi mosazreba saqarTvelos prezidentis sa-
xelmwifo rwmunebulis institutis samarTlebrivi bunebis Sesaxeb,  Jurn. 
`adamiani da konstitucia~, 2004, #2.
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3.2. prezidentis saxelmwifo rwmunebuli - gubernatori

amJamad, qveynis cxra istoriul-geografiul regionSi -
mcxeTa-mTianeTSi, Sida qarTlSi, kaxeTSi, samcxe-javaxeTSi, 
imereTSi, raWa-leCxumi-qvemo svaneTSi, guriasa da samegre-
lo-zemo svaneTSi moqmedeben prezidenetis rwmunebulebi, 
rogorc saqarTvelos prezidentisa da mTavrobis warmomad-
genlebi da amave dros maT saxelwodebaSi miTiTebulia ara 
istoriul-geografiuli regionis, aramed am regionSi Sema-
vali TviTmmarTveli erTeulebis dasaxeleba14, radgan samxa-
reo dayofa, konstituciuri kanonis gareSe, konstitucias-
Tan Seusabamoa. rwmunebulis uflebamosilebebis wre sak-
maod farToa. `saqarTvelos mTavrobis struqturis, ufle-
bamosilebisa da saqmianobis wesis Sesaxeb~ saqarTvelos ka-
nonis mixedviT, saxelmwifo rwmunebuli axorcielebs admi-
nistraciul-teritoriul erTeulebSi saqarTvelos kanone-
bis, saqarTvelos prezidentisa da mTavrobis aqtebis aR-
srulebis kontrols, zedamxedvelobs adgilobrivi TviTm-
marTvelobis organoebze, prezidents mimarTavs winadadebiT 
sakrebulos saqmianobis SeCerebis, misi uflebamosilebis 
Sewyvetis an daTxovnis Taobaze, mTavrobis davalebiT 
axorcielebs regionalur programebs, axdens saministroebis 
teritoriuli organoebis saqmianobis koordinacias15.
rwmunebuli uflebamosilia saTaTbiro xmis uflebiT mona-
wileoba miiRos mTavrobis sxdomebSi, gamoscems inidvidu-
alursamarTlebriv aqtebs, Tavis saqmianobas axorcielebs 
administraciis meSveobiT. 

rogorc vxedavT, regionaluri dayofa, misi arakonsti-
tuciurobis miuxedavad, aucileblobas warmoadgens saxelm-
wifoSi. marTalia, igi mTlianad centralizebuli mmarTve-
lobiT gamoixateba, magram es mainc SeiZleba CavTvaloT 
rogorc regionuli mmarTvelobis dasawyisi. sabolood ki 
unda iyos Tu ara momavalSi rwmunebulis instituti? fe-
deraluri saxelmwifoebi ar cnoben federaciis subieqtebze 
administraciul meurveobas da saxelmwifo warmomadgenlis 
arsebobas. es damaxasiaTebelia unitaruli saxelmwifoebisT-
vis, maT Soris, decentralizebuli unitaruli da regiona-
luri qveynebisTvisac. safrangeTSi arsebobs regionaluri 
komisari, italiaSi 2001 wlamde arsebobda samTavrobo ko-
misari, espaneTSi naklebi mniSvneloba eniWeba saxelmwifos 
warmomadgenels regionSi, rac regionebis farTo kompeten-
ciiT aris ganpirobebuli. am etapze, rodesac ar aris re-

                                                          
14 demetraSvili a., kobaxiZe i., konstituciuri samarTali, Tbilisi, 2010, 
132.
15 `saqarTvelos mTavrobis struqturis, uflebamosilebisa da saqmiano-
bis wesis Sesaxeb~ saqarTvelos kanonis 271-e muxli.
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gionalur doneze decentralizacia ganxorcilebuli da ar 
arsebobs rwmunebulis Zalauflebis damabalansebeli, sapir-
wone organo, saxelmwifo rwmunebulis instituti regionu-
li Zaluflebis erTi piris xelSi koncentrirebis safuZ-
vels warmoadgens. rwmunebulis instituti momavalSi unda 
gauqmdes an SenarCundes mniSvnelovnad Semcirebuli ufle-
bamosilebebiT. rwmunebulis kompetencias saxelmwifo admi-
nistraciis xelmZRvaneloba da aucileblobis SemTxvevaSi 
saxelmwifo administraciis saqmianobis koordinireba unda 
warmoadgendes. aucilebelia, regionaluri mmarTvelobis 
srulyofilad Camoyalibeba, sadac centraluri xelisufle-
bis warmomadgenlebTan erTad (dekoncentracia), arCeviTi 
organoebis saxiT iqneba decentralizebuli mmarTvelobac 
warmodgenili. amasTan, arCeviTi organoebis wona gacilebiT 
meti unda iyos, vidre centraluri xelisuflebis warmo-
madgenlis. am reformebis gatarebas xels uSlis konstitu-
ciis Canaweri teritoriuli mowyobis teritoriuli 
mTlianobis aRdgenis Semdeg gansazRvris Sesaxeb. es norma 
unda Seicvalos da demokratiuli wyobilebis Sesabamisad,
Zalufleba unda dabalansdes vertikaluradac.

2.3. aWaris avtonomiuri respublika

rac Seexeba, aWaris avtonomiur respublikas, marTalia, 
konstituciurad avtonomiis statusi aqvs, magram realurad 
misi uflebamosilebebi kargad decentralizebuli saxelm-
wifos TviTmmarTveli erTeulis uflebamosilebebsac SeiZ-
leba Camouvardes. misi statusi imdenad ekleqturia, rom 
praqtikulad SeuZlebelia sazRvargareTis qveynebSi Camoya-
libebuli teritoriuli erTeulis romelime formad miviC-
nioT16. saqarTvelos konstituciis me-3 muxlis mesame punq-
tis mixedviT, aWaris avtonomiuri respublikis (SemdegSi 
`a/r~) statusi ganisazRvreba konstituciuri kanoniT `aWa-
ris avtonomiuri respublikis Sesaxeb~17. konstituciuri ka-
noniT detalurad gansazRvrulia aWaris a/r-is gansakuTre-
bul gamgeblobas mikuTvnebuli sakiTxebi, avtonomiuri xe-
lisuflebis organizacia da struqtura da a.S. avtonomia 
iRebs konstituciur kanonTan Sesabamis aWaris a/r-is kons-
titucias, romelsac Semdeg saqarTvelos parlamenti amtki-
cebs organuli kanonis saxiT. garda imisa, rom konstitu-
ciis miRebis procedura warmoudgenlad rTulia, a/r-s ar 
rCeba aranairi Tavisufleba Tavad gansazRvros avtonomiis 

                                                          
16 demetraSvili, a, kobaxiZe, i, konstituciuri samarTali, Tbilisi, 2010, 
120-121.
17 saqarTvelos konstituciis me-3 muxlis me-3 punqti.
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uflebamosileba, organizacia, funqcionirebis wesi da a.S., 
radgan yvela detali gansazRvrulia 25 muxliani konstitu-
ciuri kanoniT. Sesabamisad, aWaris a/r-is konstitucia sul 
odnav gansxvavdeba konstituciuri kanonisgan. regionalur 
saxelmwifoebSi ki centraluri xelisufleba gansazRvravs 
mxolod avtonomiebis zogad struqturas, romlis Sesabami-
sadac igi ganivrcoba Tavad am subieqtis mier - es regio-
nalizmSi, xolo federalizmi saerTod srul Tavisuflebas 
aZlevs Tavis subieqtebs sakuTari organizaciis gansazRvra-
Si. 

2.3.1. aWaris a/r kompetencia 

aWaris a/r-is gansakuTrebul gamgeblobas mikuTvnebul sa-
kiTxebs warmoadgens: konstituciis miReba da maTSi cvli-
leba-damatebebis Setana; aWaris a/r-is umaRlesi sabWos ar-
Cevnebis Catareba; mTavrobis struqturisa da uflebamosi-
lebis gansazRvra; ganaTlebisa da mecnierebis xelSewyoba, 
adgilobrivi mniSvnelobis kulturis Zeglebis movla-
patronoba; adgilobrivi mniSvnelobis biblioTekebi da 
muzeumebi; turizmi, kultura, sporti; adgilobrivi mniSv-
nelobis saavtomobilo gzebi da komunikaciebi; sanitaria, 
jandacva da socialuri uzrunvelyofa; soflis meurneoba; 
sursaTi da sakvebi produqtebis xarisxis kontroli; ba-
zrobebi, bazrebi da gamofenebi; aWaris a/r-is sabiujeto 
politikis gansazRvra, biujetis SemuSaveba, damtkiceba da 
kontroli; adgilobrivi gadasaxadebisa da mosakreblebis 
SemoReba da gauqmeba; aWaris a/r-is qonebis marTva da gan-
kargva; saarqivo samsaxuri; satyeo meurneobis marTva; saxan-
Zro dacva. saqarTvelos umaRles saxelmwifo organoTa gan-
sakuTrebul gamgeblobas mikuTvnebuli sakiTxebi mocemulia 
saqarTvelos konstituciis me-3 muxlSi. Tumca arcerTi aq-
ti ar awesrigebs erTobliv gamgeblobas mikuTvnebul sa-
kiTxebs, narCeni kompetencia centraluri xelisuflebis sa-
sargeblod aris gadawyvetili - `is sakiTxebi, romlebic 
saqarTvelos konstituciisa da am kanonis Sesabamisad ar 
ganekuTvneba saqarTvelos umaRles saxelmwifo organoTa da 
aWaris avtonomiuri respublikis gansakuTrebul gamgeblo-
bas, wesrigdeba saqarTvelos sakanonmdeblo aqtebiT~. Tu 
aWaris a/r ar awesrigebs mis gansakuTrebul gamgeblobas 
mikuTvnebul romelime sakiTxs, misi mowesrigeba SeuZlia 
saqarTvelos umaRles saxelmwifo organos Tavis kompeten-
ciis farglebSi18. rogorc vxedavT, aWaris a/r-is avtonomi-

                                                          
18 ix., `aWaris avtonomiuri respublikis statusis Sesaxeb~ saqarTvelos 
konstituciuri kanoni.
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urobis miuxedavad, centraluri xelisuflebis uflebamo-
sileba metad farToa.

aRsaniSnavia, rom aWaris a/r-is gansakuTrebul gamgeblo-
bas mikuTvnebuli sakiTxebis nawili emTxveva adgilobrivi 
TviTmmarTvelobis eqskluziur uflebamosilebebs, amitom 
kompetenciis dublirebis Tavidan asacileblad mizanSewo-
nilia, kanonmdeblobaSi gaiweros, rom aRniSnuli exeba re-
gionis masStabis sakiTxebs, vTqvaT, saqalaqTaSoriso gzebs 
da ara adgilobrivi mniSvnelobisas da a.S.

2.3.2. aWaris a/r xelisuflebis organizacia

aWaris a/r-is warmomadgenlobiTi organoa umaRlesi sab-
Wo. umaRlesi sabWo Sedgeba 4 wlis vadiT arCeuli 18 de-
putatisgan. misi funqcia sakanonmdeblo saqmianoba da aWa-
ris a/r-is mTavrobis kontrolia. amasTan, saqarTvelos 
prezidenti uflebamosilia, parlamentis TanxmobiT, daiT-
xovos aWaris avtonomiuri respublikis umaRlesi sabWo, Tu 
misi moqmedebiT safrTxe Seeqmna qveynis suverenitets, teri-
toriul mTlianobas, saxelmwifo xelisuflebis organoTa 
\konstituciur uflebamosilebaTa ganxorcilielebas an/da 
igi ver axorcielebs aWaris a/r-is konstituciiT miniWebul 
uflebamosilebebs, an Tu umaRlesma sabWom zedized orjer 
ar daamtkica aWaris avtonomiuri respublikis mTavrobis 
Tavmjdomaris kandidatura. umaRlesi sabWos daTxovnis 
SemTxvevaSi mis uflebamosilebebs asrulebs droebiTi sa-
prezidento sabWo, romelsac niSnavs saqarTvelos preziden-
ti. droebiTi sabWos uflebamosileba wydeba axalarCeuli 
umaRlesi sabWos uflebamosilebis cnobisTanave.19

aWaris a/r-is umaRlesi aRmasrulebeli organoa aWaris 
a/r-is mTavroba, romelic Sedgeba mTavrobis Tavmjdomarisa 
da aWaris avtonomiuri respublikis ministrebisgan. mTa-
vroba angariSvaldebulia saqarTvelos prezidentisa da 
umaRlesi sabWos winaSe20. mTavrobis Tavmjdomares amtkicebs 
umaRlesi sabWo prezidentis wardginebiT. mis kandidaturas 
umaRles sabWos warudgens saqarTvelos prezidenti umaRle-
si sabWos fraqciebTan konsultaciebis Semdeg, xolo Tu 
fraqciebi ar aris Seqmnili - erTpirovnulad.21 rac Seexeba 
mTavrobis danarCen Semadgenlobas, ministrebis kandidatu-
rebs mTavrobis Tavmjdomare SearCevs Sesabamisi samTavrobo 
dawesebulebis xelmZRvanelTan konsultaciiT da Semdeg wa-
rudgens dasamtkiceblad umaRles sabWos. aWaris a/r SezRu-
dulia organizaciuli TvalsazrisiTac. aWaris a/r-s SeuZ-

                                                          
19 iqve, me-11 muxlis `a~ qvepunqti.
20 iqve, me-15 muxlis me-4 punqti.
21 iqve, me-17 muxli pirveli punqti.
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lia mxolod ramdenime sferoSi Seqmnas saministro. esenia: 
ekonomika, finansebi da turizmi; jandacva da socialuri 
uzrunvelyofa; ganaTleba, kultura da sporti; soflis 
meurneoba. akrZalulia aWaris avtonomiur respublikaSi Si-
nagan saqmeTa saministros, saxelmwifo uSiSroebis samini-
stros, Tavdacvis saminitros an sxva gasamxedroebuli or-
ganos Seqmna. mis teritoriaze SeiZleba arsebobdes mxolod 
saqarTvelos Sesabamisi organosadmi daqvemdebarebuli qve-
danayofi.22

prezidenti aWaris a/r-is mTavrobis daTxovnis uflebamo-
silebiTacaa aris aRWurvili, Tu misi moqmedebiT safrTxe 
Seeqmneba qveynis suverenitets, teritoriul mTlianobas, 
saxelmwifo xelisuflebis organoTa konstituciur ufleba-
mosilebaTa ganxorcielebas, ver axorcilebs konstituciiT
misTvis miniWebul uflebamosilebebs. mTavrobis daTxovnis 
SemTxvevaSi mis uflebamosilebebs axorcielebs prezidentis 
saxelmwifo rwmunebuli da misi administracia. umaRlesi 
sabWosa da mTavrobis daTxovnis SemTxvevebis sakmaod far-
To wrea mocemuli, amasTan, `konstituciur uflebamosile-
baTa ver ganxorcileba~, `qveynis suverenitetisTvis 
safrTxis Seqmna~ iseTi cnebebia, romlebic SeiZleba Zalian 
farTod ganimartos. daTxovnis garda, saqarTvelos prezi-
denti axorcielebs samarTlebriv zedamxedvelobas a/r-is 
organoebis saqmianobaze. igi uflebamosilia SeaCeros an 
gaauqmos a/r-is mTavrobis an mTavrobis Tamjdomaris aqti, 
Tu igi ewinaaRmdegeba konstitucias, saerTaSoriso xelSe-
krulebebs, kanonebsa da TviT prezidentis aqtebsac ki. ro-
gorc vxedavT, a/r-is mTavrobis aqtebze sakonstitucio ze-
damxedvelobis  funqcia daekisra prezidents da ara nei-
tralur organos, sakonstitucio sasamarTlos. garda amisa,
aWaris a/r-is mTavrobis samarTlebrivi aqtebi Sesabamisoba-
Si unda iyos aramxolod saerTo-saxelmwifoebriv kanoneb-
Tan, aramed kanonqvemdebare aqtebTanac (prezidentis aqtebi). 
yovelive zemoaRniSnulis Semdeg, Znelia visaubroT aWaris 
a/r-is avtonomiurobaze, Tumca, Tu sakiTxs meore mxridan 
SevxedavT, aWara mainc ukeTes mdgomareobaSia, vidre sa-
qarTvelos danarCeni regionebi. mas aqvs garkveuli finan-
suri avtonomia, igi gankargavs adgilobriv gadasaxadebsa 
da mosakreblebs, aseve, saerTo-saxelmwifoebrivi gadasax-
adebidan iRebs wils. es aisaxeba kidec aWaris ekonomikaze, 
romelic ufro metad ganviTarebulia, vidre orjer meti 
Semosavlebis mqone foTis portis regioni.

                                                          
22 iqve, 21-e muxlis me-2 punqti.
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3. afxazeTi 

3.1. koncefciebi afxazeTze 

mas Semdeg, rac saqarTvelom iurisdiqcia dakarga afxa-
zeTsa da samaCabloze, msjeloben, Tu ra formebiT aris Se-
saZlebeli teritoriuli mTlianobis aRdgena, ra SeiZleba 
SeTavazebuli iqnas am ori de faqto saxelmwifosTvis. cxa-
dia, rom aWaris avtonomiis msgavsi modelis SeTavazeba 
SeuZlebelia. zogi federalizms asaxelebs panacead, zogic 
rTul unitarizms da sastikad ewinaaRmdegeba federalur 
principebs. Tumca, aRsaniSnavia isic, rom es problema aRar 
aris Sidasaxelmwifoebrivi mniSvnelobis, man saerTaSoriso 
masStabebi SeiZina da bevri ram saerTaSoriso Zalebze aris 
damokidebuli. vinaidan movlenaTa ganviTareba mxolod sa-
qarTvelos mier SeTavazebul proeqtebze ar aris damokide-
buli, teritoriuli mowyobis sakiTxis gansazRvris dros 
danarCeni saqarTvelos interesebic unda iqnes gaTvaliswi-
nebuli. sistema morgebuli unda iyos saqarTvelos Tanabar 
socialur-ekonomikur ganviTarebaze da ganviTarebul sa-
qarTveloSi, albaT, ufro advili iqneba afxazeTis dayo-
lieba, vidre mxolod carieli sityvebiT. saqarTvelom unda 
Seqmnas iseTi pirobebi, rom man ki ar daibrunos afxazeTi, 
afxazeTi TviTon dabrundes saqarTveloSi.

afxazeTis samarTlebrivi statusi ganisazRveba 1978 wlis 
6 ivnisis konstituciiT, romelSic 2000 wlis 8 dekembers 
cvlilebebi da damatebebi Seitana devnilobaSi myofma af-
xazeTis uzenaesma sabWom.23 aRsaniSnavia, rom Tavad afxaze-
Tis de faqto xelisuflebam 1994 wels miiRo afsnis kons-
titucia. afxazeTTan dakavSirebiT uamravi koncefcia da 
mosazreba arsebobs. mecnierTa da politikosTa didi nawi-
li emxroba sakiTxis federalizmis principebze gadawyvetas. 
maTgan aRsaniSnavia, oficialuri e.w. bodenis dokumenti -
kompetenciaTa gamijvnis principebi Tbilissa da soxums 
Soris24. bodenis dokumenti iTvaliswinebs suverenuli afxa-
zeTis suverenul saqarTveloSi Semosvlas maT Soris dade-
buli SeTanxmebis safuZvelze. es dokumenti gansazRvravs 
Tbilissa da soxums Soris federaluri SeTanxmebis arse-
bobas, am SeTanxmebis keTilsinidisierad Sesrulebis vadle-
bulebas, Tumca naklebad exeba saqarTvelos mTlian teri-
toriul mowyobas.

                                                          
23 melqaZe, o, TevdoraSvili, g, regionalizmi -  saxelmwifos teritori-
uli organizaciis forma (qarTul perspeqtivebTan dakavSirebiT), Tbili-
si, 2003, 208.
24 diter bodenis gegma, ix., http://7days.ge/index2.php?newsid=631.
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federalizmis arCevis SemTxvevaSi sakiTxis gadawyveta Se-
saZlebelia ori formiT: a) orsubieqtiani federacia, ro-
melSic federaciuli saxelmwifos subieqti iqneba afxazeTi 
da danarCeni saqarTvelo; b) asimetriuli federacia, ro-
melSic iqneba ramdenime subieqti, romelTagan afxazeTs eq-
neba kompetenciis yvelaze maRali xarisxi25. ganvixiloT Ti-
Toeuli maTganis mizanSewoniloba, rogorc afxazeTisTvis, 
ise danarCeni saqarTvelosTvis.

3.2. orsubieqtiani federalizmi

orsubieqtiani anu bipolaruli federacia dezintegra-
ciis maRal risks Seicavs. orsubieqtiani federacia iTvle-
ba mZime federaciad, vinaidan TiToeul nawils uWirs dai-
naxos saxelmwifo da erTmanTs uyureben, rogorc sapiris-
piro mxares. federaciuli saxelmwifos stabiluroba be-
vrad aris damokidebuli masSi gaerTianebuli subieqtebis 
raodenobaze. bipolaruli federaciis dros federalur 
xelisuflebas SesaZlebloba ara aqvs gaawonasworos fede-
raciis subieqtTa urTierTgansxvavebuli interesebi da xe-
lisuflebis saqmianoba mimarTulia am or subieqts Soris 
konsensusis miRwevisken. aq federalizmi ver daeyrdnoba 
sxvadasxva teritoriuli erTeulis koalicias, romelic in-
tegraciul funqcias asrulebs saxelmwifoSi. bipolaruli 
federalizmis magaliTebia rodeziisa da niasalendis kav-
Siri, Cexoslovakia, serbeT-Cernogoriis kavSiri (e.w. mcire 
iugoslavia), belgia da sxv.26 amaTgan pirveli sami ukve dai-
Sala, xolo belgias seriozuli problemebi aqvs am mxriv. 
SeiZleba iTqvas, rom belgieli eri ar arsebobs, es aris 
valonelebisa da flamindrielebis xelovnuri warmonaqmni 
da sul ufro xSirad saubroben am `ori eris belgiuri 
qorwinebis~ Sewyvetis Sesaxeb. aqedan gamomdinare, azrs kar-
gavs saqarTveloSi am modelis perspeqtivaze saubari, misi 
warmatebuli varianti evropaSi ar moiZieba. orsubieqtiani 
federacia kidev ufro gaaRrmavebs afxazeTsa da danarCen 
saqarTvelos Soris gaucxoebas; sxva rom araferi vTqvaT 
imaze, rodesac, erTi mxriv, iqneba privilegiebiTa da SeRa-
vaTebiT aRWurvili afxazeTi da meore mxriv, yvelanair 
uflebebs moklebuli danarCeni regionebi. cxadia, es ga-
moiwvevs protestisa da usamarTlobis gancdas saqarTvelos 
danarCen mosaxleobaSi da isedac daZabuli situacia kidev 
ufro gamZafrdeba.

                                                          
25 goraZe g, federalizmis perspeqtivebi saqarTveloSi (kritikuli ana-
lizi), Tbilisi, 2012, 214.
26 iqve, 217-219.
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3.3. asimetriuli federalizmi

rac Seexeba, asimetriul mravalsubieqtian federacias, es 
gacilebiT ukeTesi variantia, vidre - orsubieqtiani. am 
SemTxvevaSi saxelmwifos SesaZlebloba eqneba gaaneitralos 
afxazuri mxaris warmomadgenlebi, rogorc saerTo sakavSi-
ro doneze, ise yofiT cxovrebaSi. Tundac asimetriis arse-
bobisas, met-naklebad daculia Tanasworoba subieqtebs So-
ris. yovel SemTxvevaSi ar Seiqmneba sruli uflebamosile-
bebiT aRWurvili da uuflebo regionebis kontrastuli 
suraTi. magram federalizmi im decentralizaciis yvelaze 
radikaluri alternativaa, romelsac saqarTvelos konsti-
tucia isaxavs gegmad. Tu dRevandel zecentralizacias ga-
viTvaliwinebT, mkacri zecentralizaciidan radikalur de-
centralizaciaze gadasvla iqneba erTi ukiduresobidan 
meoreSi gadavardna27. garda amisa, federalizms Tavisi 
`ukuCvenebebi~ gaaCnia. unitarizmSi Tu mxareebis mTavrobebi 
gamoucxadeben boikots centraluri xelisuflebis iuris-
diqcias, am SemTxvevaSi saxelmwifoebrioba da suvereniteti 
ar wyvets arsebobas. teritoriuli mTlianobis rRveva ar 
iwvevs saxelmwifos nebis gamomxatveli xelisuflebis kvdo-
mas. federaciis dros ki, Tuki federaciis subieqtebi Sewy-
veten centralur xelisuflebasTan urTierTobas, maSin sax-
elmwifoebrioba irRveva.28 garda amisa, krizisul situacia-
Si unitarul saxelmwifos garkveuli upiratesobebi aqvs. 
unitarizmi amartivebs gadawyvetilebis miRebis sistemas. ar 
aris saWiro qvemdgom organoebTan rTuli molaparakebebis 
warmarTvis procesi. ekonomikuri da politikuri krizisis 
pirobebSi radikaluri reformebis ganxorcieleba ufro 
advilia.29 Tu qarTul realobasac mivubrundebiT, aq kidev 
erTi garemoeba ikveTeba - sazogadoebaSi arsebobs separa-
tizmisa da saxelmwifos daSlis gansakuTrebuli SiSi. es 
SiSi imdenad farTo masStabisaa, rom ukve iracionaluri 
fobiebis saxes iRebs30. am SiSebis gasaneitraleblad, farTo 
decentralizaciasTan erTad, saWiroa centralisturi ele-
mentebis arsebobac, rogorc saxelmwifos erTianobis ga-
ranti. aqedan gamomdinare, roca federalizmsa da regiona-
lizms Soris arCevisas, qarTul realobasTan regionalizmi, 
rogorc centralizaciisa da decentalizaciis Serwyma, 
ufro morgebuli da mizanSewonilia, vidre federalizmi. 

                                                          
27 melqaZe o.,  TevdoraSvili g., regionalizmi -  saxelmwifos terito-
riuli organizaciis forma (qarTul perspeqtivebTan dakavSirebiT), 
Tbilisi, 2003, 6.
28 gogiaSvili g., SedarebiTi federalizmi, Tbilisi, 2000, 224-225.
29 iqve, 286-287.
30 miqelaZe T., studentebi saqarTvelos teritoriuli mowyobis proble-
maze, Jurn. `qarTuli samarTlis mimoxilva~, 2006, #3-4, 358.
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amasTan, gasaTvaliswinebelia isic, rom espaneTma regiona-
lizmi gamoiyena eTnokonfliqtebis mosawesrigeblad, xolo 
italiam - regionebs Soris ekonomikuri disbalansis da-
saZlevad. saqarTvelo orive am problemis winaSe dgas.

4. regionaluri saqarTvelo
4.1. saqarTvelos konstitucia da regionalizmi 

Tu konstituciis im ramdenime muxls kargad davukvirde-
biT, romelic teritoriul mowyobas awesrigebs, SeiZleba 
iTqvas, rom kanonmdebeli momavalSi swored regionaluri 
saxelmwifos Seqmnas gegmavs. rogorc wesi, konstituciaSi 
saxelmwifos unitaruloba pirdapir Cawerilia sityviT 
`unitaruli~ an gamoxateba sityvebiT `erTiani da ganuyo-
feli~. saqarTvelos konstituciis pirveli muxli swored 
am sityvebiT iwyeba `saqarTvelo aris damoukidebeli, er-
Tiani da ganuyofeli saxelmwifo~31. meore mxriv, konstitu-
ciis me-2 muxlis mesame punqti acxadebs, rom `saqarTvelos 
teritoriuli saxelmwifoebrivi mowyoba ganisazRvreba 
konstituciuri kanoniT uflebamosilebaTa gamijvnis prin-
cipis safuZvelze qveynis mTel teritoriaze saqarTvelos 
iurisdiqciis srulad aRdgenis Semdeg~. aseve, me-3 muxliT 
gansazRvrulia saxelmwifos gansakuTrebul gamgeblobas mi-
kuTvnebuli sferoebi, erToblivi gamgebloba ki calke unda 
ganisazRvros da me-4 muxliT gansazRvruli bikameraluri 
parlamenti, romlis zeda palata teritoriuli erTeulebis 
interesebis gamomxatveli iqneba. amasTan, konstituciam te-
ritoriuli erTeulebis arasruli CamonaTvalic mogvca -
afxazeTi, aWara da saqarTvelos sxva teritoriuli erTeu-
lebi32. yovelive es naTlad miuTiTebs, rom samomavlod sa-
qarTvelos teritoriaze, afxazeTisa da aWaris garda, sxva 
teritoriuli erTeulebic Seiqmneba. garda amisa, orpala-
tiani parlamenti, eqskluziuri da erToblivi gamgeblobe-
bis danawileba damaxasiaTebelia federaluri an regiona-
luri saxelmwifosTvis. vinaidan saqarTvelos konsititu-
ciis pirveli muxlis Canaweri erTianobisa da ganuyoflo-
bis Sesaxeb, SeuTavsebelia federalizmTan, es niSnavs, rom 
kanonmdebelma arCevani regionalizmis sasargeblod gaakeTa. 
swored amgvari saxiT aris regionalizmi italiis konsti-
tuciaSi formulirebuli. Tumca rogori regionalizmi 
unda iyos da ra statusi unda hqondes afxazeTs regiona-
lur saqarTveloSi, arcTu ise advili gansasazRvria.

                                                          
31 saqarTvelos konstituciis
32 abaSiZe a., saqarTvelos saxelmwifoebriv-konstituciuri mowyobis sa-
kiTxebi konstituciaSi, Jurn. `adamiani da konstitucia~, 2000, #1, 27.
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4.2. rogori regionalizmi? 

regionaluri saqarTvelo gulisxmobs regionebad dayo-
fil avtonomiebis mqone teritoriul erTeulebs. amasTan, 
mniSvnelovani sakiTxia, Tanabari statusi eqneba yovel maT-
gans Tu  asimetriuli modeli warmoadgens garduvalobas. 
arsebuli realobidan gamomdinare, afxazeTs yvela SemTxve-
vaSi gansakuTrebuli kompetencia unda hqondes. danarCeni 
saqarTvelo ki istoriul-geografiuli sazRvrebis mixed-
viT unda daiyos SezRuduli avtonomiurobis mqone teri-
toriul erTeulebad. Tumca, es SezRuduli avtonomia, ra 
Tqma unda, imaze meti moculobis iqneba, vidre dRes es aqvs 
aWaris a/r-s. Cveulebrivi avtonomiebis statusi italiuri 
da espanuri sistemis sinTeziT unda ganisazRvros, xolo 
afxazeTTan mimarTebiT mniSvnelovania baskeTisa da alandis 
kunZulebis gamocdileba.

Uupirveles yovlisa, avtonomiebis ganmtkiceba unda moxdes 
konstituciur doneze da es unda iyos konstituciuri we-
srigis Semadgeneli nawili. avtonomiis funqcionirebis 
ganmsazRvrel aqtebs unda warmoadgendes wesdebebi da ara 
konstituciebi. wesdebas SeimuSavebs Tavad avtonomiuri er-
Teuli, romelsac Semdgom daamtkicebs saqarTvelos parla-
menti organuli kanonis miRebis gziT. amis Sedegad wesdeba,
aseve, gaxdeba saerTo-saxelmwifoebrivi normatiuli aqti. 
amasTan, wesdebaSi cvlilebebis Setana mxolod ormxrivi 
monawileobiT unda moxdes. avtonomiebis organizaciuli 
sistemis ZiriTadi principebi gansazRvruli unda iyos 
konstituciiT, romlis Sesabamisadac, avtonomias eyoleba 
warmomadgenlobiTi sakanonmdeblo da aRmasrulebeli orga-
noebi, xolo sasamarTlo sistema unda iyos unificirebuli.

kompetenciebis ganawilebis espanuri modeli metismetad 
rTulia da bevr gaurkvevlobas warmoSobs TviTon espane-
Tis saxelmwifo sistemaSi. Sesabamisad, misi saqarTveloSi 
recefcia mizanSewonili ar iqneba. am mxriv, sakmaod marti-
vad da gasagebad aris italiis kompetenciaTa danawilebis 
sistema Camoyalibebuli. erTi mxriv, mocemulia, saxelmwi-
fos gansakuTrebul gamgeblobas mikuTvnebuli sakiTxebi, 
meore mxriv, erToblivi gamgeblobis sakiTxebi, xolo avto-
nomiis eqskluziuri uflebamosilebebi ganisazRvreba sta-
tutiT. narCeni kompetencia ki, statutis mixedviT, SeiZleba 
miekuTvnos avtonomiebs. regionebis eqskluziur uflebamo-
silebebSi unda iyos socialuri uzrunvelyofa, kultura, 
ganaTleba, mecniereba, sporti da turizmi, Sidarespubli-
kuri tele da radiokavSiri, transporti, adgilobrivi 
TviTmmarTvelobis sakiTxebi. policiuri formirebebi unda 
iyos ormag daqvemdebarebaSi. avtonomiebs unda ecnoboT im 
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saerTaSoriso urTierTobebis Sesaxeb, romelic maT exebaT 
da molaparakebaSi CarTvis uflebac unda mieceT. avtono-
miebis wesdebiT unda ganisazRvros maTi sakuTari simbo-
loebi, droSa, gerbi, himni.

avtonomiebi unda sargeblobdnen finansuri avtonomiiT. 
finasebis gareSe miniWebuli uflebamosilebebi mxolod 
ritorikas warmoadgens. ar unda moxdes raime uflebamosi-
lebis delegireba saTanado saxsrebis gadacemis gareSe. maT 
unda darCeT adgilobrivi gadasaxadebi, romelis SemoRebi-
sa da gansazRvris wesi saerTo-saxelmwifoebrivi kanonebiT 
iqneba dadgenili. aseve, avtonomiebma saerTo-
saxelmwifoebrivi gadasaxadebidanac unda miRon garkveuli 
wili; unda darCeT maT teritoriaze akrefili gadasaxade-
bis 50%. finansuri damoukidebloba, agreTve, gulisxmobs 
xarjebis prioritetebis gansazRvris Tavisuflebas33. unda 
funqcionirebdes interteritoriuli gamoTanabrebis fon-
di, romelic daexmareba regionebs deficitis SevsebaSi.

rac Seexeba avtonomiebis monawileobas saerTo-
saxelmwifoebriv doneze, es unda ganxorcieldes senatis 
meSveobiT. amasTan, senati sakanonmdeblo procesSi Tanabrad 
unda monawileobdes. metad mniSvnelovani sakiTxia, unda 
hqondes Tu ara prezidents avtonomiebis xelisuflebis 
organoebis daTxovnis ufleba? - Tu es ufleba eqneba pre-
zidents maSin, SesaZloa adgilobrivi xelisufleba mudmivi 
SantaJis qveS aRmoCndes, xolo Tu ar eqneba, SesaZloa sax-
elmwifos uSiSroebas Seeqmnas safrTxe. imis gaTvaliswine-
biT, rom regionebs sakmaod farTo uflebamosilebebi eqne-
baT, maTi Zalauflebis erTgvari dabalansebis saSualeba 
iqneba daTxovnis ufleba, Tumca es mxolod senatis Tanxmo-
bis Sedegad unda ganxorcieldes. espaneTis msgavsad, avto-
nomiebze kontroli sakanonmdeblo aqtebTan mimarTebiT un-
da ganxorcieldes sakonstitucio sasamarTlos, delegire-
buli uflebamosilebis SemTxvevaSi - mTavrobis, avtono-
miur mmarTvelobasa da mis gadawyvetilebasTan mimarTebiT
- administraciuli iusticiis organoebis, ekonomikur da 
sabiujeto saqmianobaze ki - kontrolis palatis mier. es 
aris is Cveulebrivi avtonomia, romliTac isargeblebs sa-
qarTvelos yvela regioni, garda afxazeTisa.

aRsaniSnavia, qveynis dedaqalaqis samarTlebrivi statusi. 
misi yuradRebis miRma datoveba SeuZlebelia, radgan mo-
saxleobis meoTxedi dedaqalaqSia Tavmoyrili. amitom mi-

                                                          
33 fogeli h., federalur saxelmwifoSi an saxelmwifosa da avtonomiur 
regions Soris uflebamosilebaTa gamijvna ekonomikur da finansur sfe-
roSi, saxelmwifos konstituciuri organizacia, saqarTvelos sakonsti-
tucio sasamarTlo, evropuli komisia demokratiisTvis samarTlis meS-
veobiT (veneciis komisia), saerTaSoriso konferenciis praqtikuli masa-
lebi, Tbilisi, 2006, 92.
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zanSewonili iqneba, Tu mas imave statuss mivaniWebT, rac 
regionebs eqnebaT.

4.3. afxazeTis statusi erTian saqarTveloSi 

afxazeTs unda miekuTvnos gansakuTrebuli statusi. afxa-
zeTsa da centralur xelisuflebas Soris unda daidos Se-
Tanxmeba, romelsac mieniWeba konstituciuri kanonis mniSv-
neloba. SeTanxmebiT unda ganisazRvros is garantiebi, ro-
melic mieniWeba afxazeTis avtonomias. Cveulebrivi kompe-
tenciebis garda, afxazeTs unda daematos adgilobrivi sa-
moqalaqo kanonmdeblobis ganviTareba-SenarCuneba, admini-
straciuli, ekonomikuri da procesualuri normebis dadge-
nis ufleba; afxazeTis sarkinigzo, sahaero da sazRvao mi-
mosvla, navsadgurebi, aeroportebi da meteorologiuri 
samsaxurebi. saerTaSoriso urTierTobebSi afxazeTs unda 
mieniWos uflebamosileba, gaaformos xelSekrulebebi sxva 
regionebTan, xolo saxelmwifos mxridan afxazeTis intere-
sebTan dakavSirebuli saerTaSoriso xelSekrulebebi ZalaSi 
ver Seva misi Tanxmobis gareSe. Tavisi kompetenciis far-
glebSi gamocemuli afxazeTis aqtebi uTanabrdeba centra-
luri xelisuflebis mxridan gamocemuls da yovelgvari da-
va wydeba sakonstitucio sasamarTlos meSveobiT. afxazeTs 
eyoleba sakuTari policia, sakuTari sasamarTlo sistema, 
romelze maRla mxolod saqarTvelos uzenaesi sasamarTlo 
iqneba. centralur xelisuflebas afxazeTis teritoriaze 
Sesvla samxedro ZalebiT SeeZleba mxolod Tavad afxazeTis 
TxovniT, an roca saerTo-saxelmwifoebrivi interesebis xe-
lyofis safrTxe dadgeba. yovelive zemoaRniSnuls unda 
daematos afxazeTis moqalaqeobis instituti. vinc ar aris 
afxazeTis moqalaqe, afxazeTis mTavrobis nebarTvis gareSe 
ar eqneba miwis Sesyidvis ufleba. avtonomiaSi mudmivad 
mcxovreb pirs mieniWeba adgilobriv arCevnebSi monawileo-
bis SesaZlebloba. rac Seexeba, finansur mxares, adgilobriv 
gadasaxadebTan erTad, mas mieniWeba mis teritoriaze akre-
fili gadasaxedebis 80%. aseve, isargeblebs gaTanabrebis 
fondidan Tanxebis miRebis uflebiT. es aris is garantiebi, 
romelic SeiZleba mieniWos afxazeTs da romelic TviT fe-
deraciis subieqtis uflebamosilebebsac ki aRemateba. amaze 
metis SeTavazeba SeuZlebelia, mTavaria, rom afxazuri mxare 
darwmundes imaSi, rom SeTavazeba aris realuri da ara sa-
tyuara. amaSi ki danarCeni saqarTvelos mdgomareoba unda 
iyos damatkicebeli sabuTi.
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daskvna

amrigad, statiis dasasruls, SeiZleba davaskvnaT, Tu ra-
tom unda iyos regionalizmi saqarTvelos momavali teri-
toriuli mowyobis forma. amasTan dakavSirebiT SeiZleba 
gamoiyos ramdenime aspeqti. regionalizmi, rogorc damou-
kidebli teritoriuli organizaciis forma Seiqmna espaneT-
sa da italiaSi. niSandoblivia, rom saqarTvelosa da espa-
neT-italias saerTo istoriuli wanamZRvrebi aerTianebs. 
espaneTica da italiac Sua saukuneebSi daqucmacebuli iyo 
samefo-samTavroebad, saqarTvelos msgavsad. gaerTianebis 
Semdeg ki aRmoCndnen mkacri centralizaciis qveS. decen-
tralizacia, rogorc diqtaturis sapasuxo reaqcia, gaxl-
daT mTeli sazogadoebis da ara mxolod gansxvavebuli eT-
nikuri jgufebis moTxovna. mkacri centralizacia gamoscada 
saqarTvelomac. espaneTSi arsebobs mwvave eTnikuri proble-
mebi, italiaSi arsebobs regionebis mkveTri ekonomikuri 
CamorCeniloba da disbalansi. saqarTvelo orive am prob-
lemis winaSe dgas. amitom saqarTveloSi regionalizmis da-
nergva, erTi mxriv, iqneba separatistTa moTxovnebis dak-
mayofilebis saSualeba, meore mxriv, ki unda uzrunvelyos 
saerTo keTildReobis Tanabari gadanawileba mTeli qveynis 
masStabiT34. 

regionalizmis sasargeblod arCevani konstituciamac gaa-
keTa. amas adasturebs is, rom, erTi mxriv, saxelmwifos er-
Tian da ganuyofelad acxadebs, meore mxriv, ki farTo de-
centralizacias, bikamerul parlaments, kompetenciaTa nor-
matiul gamijvnas gegmavs samomavlod. am ori principis Se-
Tavseba ki SesaZlebelia mxolod regionalur saxelmwifoSi. 

regionalizmi aris zomieri modeli, federalizmi decen-
tralizaciis yvelaze radikaluri alternativaa. marTalia, 
decentralizacia saxelmwifosa da sazogadoebis ganviTare-
bis aucilebeli pirobaa, magram, amave dros, is arTulebs 
gadawyvetilebis miRebas, moiTxovs gacilebiT met dros.
saxelmwifos krizisuli mdgomareobidan gamosayvanad ki sa-
Wiroa swrafi, moqnili, xandaxan  radikaluri da origina-
luri midgomac, rac SesaZlebelia unitarizmis pirobebSi. 
regionalizmi mniSvnelovania imiT, rom igi erTdroulad 
moicavs centralizaciasa da decentralizacias, Tavisufle-
basa da iZulebas. centralizacia saWiroa radikaluri re-
formebis gasatareblad, decentralizacia ki Tavisuflebis 
uzrunvelsayofad. es ori elementi saqarTvelos erTian da 
socialur-ekonomikurad Tanabrad ganviTarebuli saxelmwi-
fos Camoyalibebis saSualebas miscems. amitom aucilebelia 

                                                          
34 qedveli C., mosazrebebi saqarTvelos momavali decentralizaciis Tao-
baze, Jurn. `adamiani da konstitucia~, 2000, # 4, 174.
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konstituciam pirdapir gansazRvros teritoriuli mowyo-
bis regionaluri safuZvlebi. igi sulac ar unda iyos mo-
mavlis xedva an samoqmedo programa. aseTi mxolod komu-
nisturi konstituciebi gaxldaT, romlebic mimzidveli, ma-
gram abstraqtuli cnebebiT aRwerdnen `momavlis~ sazoga-
doebas35. 

amrigad, yovelive zemoaRniSnulidan gamomdinare, SeiZle-
ba davaskvnaT, rom sakonstitucio reforma unda ganxor-
cieldes teritoriuli mTlianobis aRdgenamde, rogorc 
dakarguli teritoriebis, ise danarCeni saqarTvelos inte-
resebidan gamomdinare. 

                                                          
35 Saio a., xelisuflebis TviTSezRudva, m. maisuraZis Targmani, T. niniZis 
redaqtorobiT, Tbilisi, 2003, 1.
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The Past of Territorial Organization of Georgia and Its Perspective

Summary

Lana Tsanava

Territorial organization of the state is one of the most important issues which 
is actively studied and researched under the constitutional law theory. It is a sub-
ject of particular importance for Georgia, which nowadays, again, is in search of 
an organic form of its territorial organization. A lawmaker has delayed the deter-
mination of that issue for future and bounded it to the restoration of country’s ter-
ritorial integrity. However, indetermination of this issue has been rather harmful, 
hampering the social-economic development of the state. No doubt, the restora-
tion of country’s territorial integrity should be the state priority, but the condition 
of the rest of Georgia is not less important either. Economic retardation of re-
gions, as well as growing urbanization, contributes to emptiness of the regions,
aiding to possible possession of Georgia’s indigenous territories. Therefore, apart 
from the importance of the state’s vertical distribution for ensuring democracy 
and freedom, strengthening the regions economically, socially, culturally or in a 
political way is vitally important for the existence of the state.

The most suitable territorial-organization form for Georgia should be chosen,
considering the country`s historical and other specificities. Unlike Russia, the 
Golden Horde, or other Asian Empires, Georgia has never been a strictly centra-
lized state; rather always more or less encompassing democratic ways of govern-
ment. When appointing a person as a local governor, a royal authority used to 
choose a candidate from the same region. Besides, Georgia did not change tradi-
tional governing rules in regions it joined, leaving them intact1.Such policy found 
its reflection in culture, customs and traditions of the country’s historical regions, 
making each of them unique and different. Despite the fact that during the centu-
ries Georgia itself was under the rule of Russian Empire (the different systems of
it), eradicating deeply rooted regional specifics from Georgians’ psychics and 
minds appeared to be futile2. By losing its statehood Georgia lost its historical 
path of development, dissolving traditional governing ways. Since the Golden 
Horde conquest, Georgia became a part of Mongolia, Turkey, Iran, and finally –
the Russian Empire.

                                                          
 Ph.D. Student at Ivane Javakhishvili Tbilisi State University.
1 Gogiashvili, G, Comparative Federalism, Tbilisi, 2000, 236
2 Rukhadze, Z, State Organization within Multilevel State Authority and Several Issues of State 
Territorial Organization, Almanakhi, Tbilisi, 2003,#18, 30
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After the liberation from the Russian Empire the subject of determination of
the state`s territorial organization became a priority once again. The first Georgian
constitution, adopted on February 21th, 1921, stated that “Georgia is a free, inde-
pendent and indivisible state”. The constitution granted an autonomy to Abkhazia, 
Muslim Georgia (district of Batumi) and Zakatala. However, the annexation of 
Georgia made its application impossible. Notably, after Soviet occupation, the 
Bolsheviks created one more autonomous entity, such as autonomous district (ob-
last) of South Ossetia.3 In 1991, after becoming independent again, the separatist
movement was reactivated resulting in losing Georgia’s control over Abkhazia 
and so called South Ossetia.

The next Constitution of 1995 left the issue of country`s territorial organiza-
tion open, outlining only the contours of the future draft. However, the Constitu-
tion should not be at all a future vision or a program of action4.In accordance with 
a second article of the Constitution “the territorial organization of Georgia will be 
defined by a Constitutional statute based on the principle of separation powers, 
after a complete restoration of Georgia’s jurisdiction within country`s whole terri-
tory”. Article 3, part 1 of the 1995 Constitution regulates issues related to the 
State`s exclusive competence; while part 2 of the same article concludes that joint 
governance issues are to be defined separately. In addition, according to the Ar-
ticle 4, “after creation and formation of local government bodies of appropriate 
conditions on Georgia’s whole territory, the Parliament of Georgia will be intro-
duced by two chambers: The Council of the Republic and the Senate”5. Three 
forms of the State territorial organization are known: Unitary, Regional and Fed-
eral. The Senate is considered to be as a representative body of the territorial 
units. To sum up, an analysis of above-mentioned articles leads to the conclusion 
that after a restoration of territorial integrity, a lawmaker plans to form: minimum 
a decentralized and maximum - a federal state, because issues of power separa-
tion, bicameral parliament and its upper chamber (senate), as a territorial repre-
sentative body, are typical for a wide decentralization or federalism. Therefore,
while discussing the issue of the territorial organization, it’s Regional and Federal 
form should be regarded as the most compliant to the Constitution. In case of 
Georgia, it is appropriate and adequate to reject a unitary form of territorial go-
vernance due to the following reasons: 1) the ethnical conflicts and existing auto-
nomies; 2) growing role and necessity of the territorial units; 3) the organic role of 
decentralization as a part of Georgian history, the source of its diversity.

                                                          
3 Melkadze O, Tevdorashvili G, Regionalism – State Territorial Organization Form (In Regard to 
Georgian Perspectives), Tbilisi, 2003, 197.
4 Sajo A., Limiting Government An Introduction to Constitutionalism, Translated by M. Maisu-
radze, Tbilisi, 2003, 1.
5 Constitution of Georgia, 24th August of 1995, https://matsne.gov.ge/
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While discussing the subject of country`s territorial organization the issue of 
its territorial integrity comes to the first place. It is worth noting that this problem
seized to be only a domestic matter. Nowadays, by acquiring an international 
scope its resolution became largely dependent on international powers. Therefore,
while determining country’s territorial organization issue, primarily the interests 
of the rest of Georgia must be considered. The system should be adapted in a way 
to ensure an equal social-economic development. It will be easier to persuade Ab-
khazia by applying to a developed Georgia, and not - only empty words.

The major part of scientists and politicians support the idea of federalism. Its 
adoption may solve the problem in two possible ways: a) Bipolar Federation,
comprising Abkhazia and the rest of Georgia; b) Asymmetric Federalism, con-
taining several units, among whom Abkhazia will be granted the widest compe-
tence.6

Bipolar Federalism involves high risk of disintegration. Here, unlike an 
Asymmetric Federalism, State can’t rely on a coalition of different state units and 
government activities are directed to reach a consensus between two federal un-
ities. There is no successful example of Bipolar Federalism within Europe.7 If
adopted, it will deepen a rift between Abkhazia and the rest of Georgia. Not to 
mention that on the one hand there will be Abkhazia granted certain privileges
and concession and on the other - the rest of the regions lacking the same rights.

Asymmetric Multi-polar system of territorial organization therefore is prefera-
ble to its Bipolar Federation form. In this case, Georgia will have a possibility to 
neutralize the interests of Abkhazian representatives on the national level and in 
everyday relations. However, it should be considered that federalism has its own 
“flaws”. The violation of territorial integrity leads to the disruption of govern-
ment, representing the state’s will. In other words, the State will be dissolved, if 
federation entities stop cooperation with central government8. Besides, federalism 
is the most radical alternative to the decentralization, planned by the State Consti-
tution. If we take into account current (strict) centralization, shifting from a strict 
centralization towards radical decentralization will be considered as moving from 
one extremity to another9. Therefore, if there is a choice between a federalism and 
regionalism, regionalism tends to be more beneficial for the Georgian reality per 
se.

Regionalism is a modest model. It integrates positive aspects of federalism and 
unitary form of state organization at the same time including both elements of 
centralization and decentralization, as well as - freedom and coercion. Centraliza-

                                                          
6 Goradze G, Perspectives of Federalism in Georgia (Critical Analyze), Tbilisi, 2012, 214.
7 ibid, 217-219.
8 Gogiashvili G, Comparative Federalism, Tbilisi, 2000, 224-225.
9 Melkadze O, Tevdorashvili G, Regionalism – State Territorial Organization Form (In Regard to 
Georgian Perspectives), Tbilisi, 2003, 6.
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tion is necessary for implementation of the radical reforms, while decentralization 
is necessary for ensuring freedom. These two aspects will contribute to establish-
ing Georgia as a developed country socially and economically. In addition, it is 
also worth noting that Spain used regionalism for regulating its ethnic conflicts, 
while Italy still uses it to reduce economical misbalance. And Georgia is facing 
both of these problems.

The present article extensively examines the relevant circumstances explaining 
why Georgia should choose a regionalism, what kind of regionalism should be 
developed and what legal status should Abkhazia have in the region.
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mosazrebebi konstituciuri kanonis proeqtTan 

dakavSirebul zogierT sakiTxze

giorgi kaxiani

erTi wlis win saqarTveloSi dawyebuli konstituciuri 
reforma yvelaze cxel stadiaSia, rogorc pirdapiri, ise
arapirdapiri gagebiT. sakonstitucio komisiis mier SemuSa-
vebuli konstituciuri kanonis proeqtis saerTo-saxalxo 
ganxilva agvistos mxurvale dReebSi mimdinareobs. gansxva-
vebuli Sefasebebi keTdeba proeqtis garSemo. zogi mas 
`evropul konstitucias~ uwodebs, zogic akritikebs da amas 
Sesabamisad xsnis. kritika ZiriTadad opoziciis warmomad-
genlebisgan modis da garkveulwilad es gasagebicaa, radgan 
opoziciis funqciac xom es aris. momxreTa rigebSi ki xe-
lisuflebis warmomadgenlebi aRmoCdnen, esec gasagebia, 
radgan sakonstitucio komisiis Semadgenlobis did nawils 
swored isini warmoadgendnen. am gadmosaxedidan erTic da 
meorec garkveulwilad subieqturebi unda iyvnen, radgan 
qveynis keTildReobis garda, orive mxares garkveuli po-
litikuri miznebic unda amoZravebdeT. am TvalsazrisiT,
albaT privilegirebul mdgomareobaSi vimyofebi, radgan 
politikisgan Sors mdgomi adamianisTvis ufro martivi 
unda iyos, Tqvas zustad is, rasac fiqrobs, miT umetes, 
rom konstituciuri reformis monawilec viyavi. 

proeqti mmarTvelobis saparlamento modelze gadasvlas 
iTvaliswinebs, an ufro zustad rom vTqvaT, Sereuli 
mmarTvelobis modelze, romelic saparlamento respubliki-
saTvis damaxasiaTebeli elementebiT iqneba gajerebuli. 
konstituciuri samarTlis TeoriaSi Sereuli mmarTvelobis 
gagebaSi, rogorc wesi, naxevrad-saprezidento an naxevrad-
saparlamento respublikebs gulisxmoben. amasTan, ar arse-
bobs erTiani midgoma am kategoriis saxelmwifoTa klasifi-
kaciisaTvis. naxevrad-saprezidento respublikis erT-erTi 
ZiriTadi maxasiaTebeli bicefaluri aRmasrulebeli xeli-
suflebaa. am da sxva kriteriumebis gaTvaliswinebiT, moqme-
di konstituciis Sesabamisad, saqarTvelo naxevrad-
saprezidento respublikaa, Tumca araswori iqneboda kons-
tituciuri proeqtiT gaTvaliswinebuli modelisTvis isev 

                                                          

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naxevrad-saprezidento gvewodebina. Tundac imitom, rom 
prezidents aRmasrulebeli xelisuflebis ganxorcielebaSi, 
zogierTi uflebamosilebis garda, TiTqmis aranairi funq-
cia aRar eqneba. aRmasrulebeli xelisuflebis ganxorcie-
leba mTlianad mTavrobis prerogativa gaxdeba. 

proeqtis mixedviT, mTavrobis formireba mTlianad par-
lamentzea damokidebuli, Sesabamisad, mTavrobis makontro-
lebeli erTaderTi organoc parlamenti iqneba. erTi Sexed-
viT, saparlamento respublikis modelia, Tumca konstitu-
ciuri kanonis proeqtSi saprezidento respublikisaTvis 
damaxasiaTebeli iseTi elementebic aris, rogoricaa: prezi-
dentis pirdapiri wesiT arCeva, misTvis sakanonmdeblo in-
iciativis uflebis miniWeba, Tanac kanonproeqtis rigga-
reSed ganxilvis moTxovniT. amdenad, zemoTqmulis gaTva-
liswinebiT, SeiZleba iTqvas, rom konstituciuri kanonis 
proeqti naxevrad-saparlamento models amkvidrebs. 

sazogadoebis mxardaWeris gareSe konstituciuri refor-
ma ver CaiTvleba warmatebulad. konstitucia xom samarTle-
brivTan erTad politikuri dokumenticaa da demokratiul 
saxelmwifoSi igi sazogadoebis mxardaWeriT unda sargeb-
lobdes. Cveni konstituciuri gamocdilebidan gamomdinare, 
saqarTveloSi saprezidento instituti didi ndobiT ar 
unda sargeblobdes da Tu ese vimsjelebT, naxevrad-
saprezidentodan naxevrad-saparlamento modelze gadasvla 
sazogadoebis mowonebasac unda imsaxurebdes. albaT, mniSv-
nelovanwilad, swored am faqtorma ganapiroba is, rom erT-
erT plenarul sxdomaze sakonstitucio komisiam saprezi-
dento da saparlamento modelebs Soris arCevanis gakeTebi-
sas sabaziso modelad es ukanaskneli airCia.

saparlamento modelze gadasvla politikuri cxovrebis 
epicentris parlamentSi gadatanas gulisxmobs, rac qarTul 
konstitucionalizmSi axali eris dawyebas niSnavs. Tumca, 
ise ar unda vifiqroT, rom mmarTvelobis modelis Secvla, 
calsaxad, warmatebis sawindari iqneba. miuxedavad imisa, 
rom am cvlilebas Tavad davuWire mxari, vfiqrob, garkveul 
riskebTan igi mainc aris dakavSirebuli. saparlamento res-
publikis stabiluri funqcionireba, upirveles yovlisa, 
saxelmwifoSi moqmed partiul sistemasa da saarCevno gare-
mozea damokidebuli. am mxriv ki, saqarTveloSi arc Tu ise 
kargad gvaqvs saqme. albaT, es arc unda gvikvirdes, radgan 
qarTuli konstitucionalizmi, 1918-21 wlebs Tu ar 
CavTvliT, ganviTarebis mxolod or aTeul wels iTvlis, 
masac politikuri kataklizmebiT aRsavses, maSin, rodesac 
demokratiis Suqurad wodebulma saxelmwifoebma, am Tval-
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sazrisiT, bevrad ufro xangrZlivi gza ganvles. am saxelm-
wifoebSi sxvadasxva partiulma sistemam daimkvidra Tavi. 
zogan orpartiuli modeli moqmedebs, zogan ki, lideri 
partiebi koaliciebis SeqmniT axerxeben xelisuflebaSi mos-
vlas, Tumca, partiuli sistemis modelis ganurCevlad, yo-
vel maTganSi Cveulebrivi movlenaa is, rom dRes xelisuf-
lebaSi myofi partia xval SeiZleba opoziciaSi aRmoCndes 
da isev xelisuflebaSi mosasvlelad agrZelebdes brZolas. 
CvenSi ki ese jer ar momxdara. Cvens politikur warsuls 
Tu gadavxedavT, xelisuflebaSi myofi gundi xelisuflebi-
dan wasvlasTan erTad, politikuri arenidanac midis, Tum-
ca, Tu imasac gavixsenebT rogor xdeboda maTi xelisufle-
bidan wasvla, esec gasagebi xdeba. imedi maqvs, amjeradac 
igive ar ganmeordeba, radgan qveynis ganviTarebisTvis au-
cilebelia xelisuflebis mxolod arCevnebiT cvla da isic 
stabilur garemoSi. amdenad, Cveni realoba aseTia - jer 
kidev Camouyalibebeli partiuli sistemis da dasaxvewi
saarCevno kanonmdeblobis pirobebSi gadavdivarT saparla-
mento modelze im imediT, rom modeli gvaiZulebs, ganvavi-
TaroT partiuli sistema, gavaZlieroT politikuri par-
tiebi da gavaumjobesoT saarCevno garemo. 

saparlamento mmarTvelobis modelis saxelmwifoebSi, Ta-
vad am modelis samarTlebrivi bunebidan Tu struqturidan 
gamomdinare, umTavresi mainc parlamentsa da mTavrobas So-
ris urTierTobaa, amdenad, komisiis erT-erTi mTavari mi-
zanic swored sakanonmdeblo da aRmasrulebel xelisufle-
bebs Soris urTierTobebis dabalanseba gaxldaT. am sa-
kiTxze komisiaSi gansxvavebuli Sexedulebebi arsebobda. 
gansakuTrebiT cxare diskusia berlinis konferenciaze
swored proeqtiT gaTvaliswinebuli 81-e muxlis garSemo 
warimarTa. aRniSnuli muxli parlamentis mxridan mTavro-
bis kontrolis umTavres formas - undoblobis konstruq-
ciuli votumis meqanizms amkvidrebs. proeqtis Sesabamisad,
parlamenti xdeba mTavrobis kontrolis uflebamosilebis 
mqone erTaderTi organo, ris gamoc, igi unda iyos aRWur-
vili Sesabamisi uflebamosilebiT, raTa efeqturad ganax-
orcielos mTavrobis kontroli da saWiroebisas Secvalos 
kidec igi, winaaRmdeg SemTxvevaSi, SeiZleba miviRoT ukon-
trolo mTavroba. Tumca kontrolis meqanizmebi imgvarad 
unda iyos dabalansebuli, rom safrTxe ar Seuqmnas mTa-
vrobis stabilur funqcionirebas, radgan es aranakleb sa-
SiSi SeiZleba iyos qveynis normaluri ganviTarebisTvis, 
miT umetes, Tu imasac gaviTvaliswinebT, rom saparlamento 
modelis pirobebSi mTavrobis formireba da funqcionireba 
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damokidebulia politikur partiebsa da maT Tanafardobaze 
sakanonmdeblo organoSi, partiaTa siZlieriT ki, rogorc 
zemoT amaze ukve visaubre, samwuxarod, saqarTveloSi ver 
davikvexniT. aRniSnulis gaTvaliswinebiT, vfiqrob, proeq-
tis 81-e muxliT dadgenili mowesrigeba dadebiTad SeiZle-
ba Sefasdes, radgan mTavrobis stabilurobis uzrunvel-
myofi Sesabamisi meqanizmebi masSi sakmarisad aris Cadebu-
li, Tumca, amavdroulad, mizanSewonilad mimaCnia undob-
lobis gamocxadebasTan dakavSirebuli proceduris, romel-
ic Teoriulad sam Tveze metic SeiZleba gagrZeldes, droSi 
Semcireba. es, Cemi azriT, gazrdis parlamentis mier mTa-
vrobis kontrolis xarisxs. asec rom ar iyos, mimaCnia, 
konstituciuri norma politikuri krizisebidan gamosavlis 
povnis ufro xanmokle vadebs unda awesebdes. 

aqve, kidev erT mniSvnelovan sakiTxze minda gavamaxvilo 
yuradReba. komisiis mier SemuSavebul proeqtSi saparlamen-
to umciresobis sasargeblod miRebuli cvlilebac amoi-
kiTxeba. Tumca, am TvalsazrisiT, Cemi azriT, bevri verafe-
ri gakeTda. is, rom sagamoZiebo komisiis Seqmnis Sesaxeb 
moTxovnis dayeneba erTi meoTxedis nacvlad erT mexuTeds 
SeeZleba, realurad verafriT gaaumjobesebs umciresobis 
mdgomareobas, radgan komisiis Seqmnis gadawyvetilebas xom 
isev umravlesoba iRebs?! swored umciresobis interesebis 
dacvas vfiqrobdi maSin, rodesac sakonstitucio komisiis 
plenarul sxdomaze organuli kanonis gauqmebas ar davu-
Wire mxari, radgan organuli kanonis misaRebad xmaTa gansa-
kuTrebuli raodenobis saWiroeba saparlamento umcireso-
bis am procesSi monawilebis xarisxs zrdida. vfiqrob, sa-
parlamento umciresobis rolis gazrda kontrolis pala-
tis formirebasa da saxalxo damcvelis kandidaturis Ser-
CevaSi mniSvnelovani politikuri iaraRi iqneboda umcire-
sobis xelSi, aRmasrulebeli xelisuflebis kontrolis 
TvalsazrisiT. aseve, Cemi azriT, umciresobis sasargeblod 
ganxorcielebuli cvlileba iqneba, Tu SevamcirebT sakons-
titucio sasamarTlosadmi sarCeliT mimarTvis uflebamo-
silebis mqone deputatTa dadgenil raodenobas. 

ori sityviT sasamarTlo xelisuflebis TavSi moazrebul 
cvlilebebsac Sevexebi, radgan rac ar unda idealurad da-
vabalansoT sakanonmdeblo da aRmasrulebel xelisuflebebs 
Soris urTierToba, Zlieri da damoukidebeli sasamarTlo 
xelisuflebis gareSe samarTlebriv saxelmwifos ver 
SevqmniT. sasamarTlos damoukidebloba xom demokratiuli 
da samarTlebrivi saxelmwifos umniSvnelovanesi atributia. 
am TvalsazrisiT, vfiqrob, dadebiTad unda Sefasdes mosa-
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marTleTa uvadod ganwesebis gadawyvetileba, rac kidev 
ufro gazrdis am ukanasknelTa damoukideblobis xarisxs. 
Tumca, me Tu mkiTxavT, sasamarTlos damoukidebloba Tu 
eWvqveS dgas, problema kostituciur normebSi naklebad un-
da veZeboT, radgan arsebuli konstituciuri normebic sasa-
marTlos damoukideblobis mimniWebel debulebebs sakmari-
sad adgenen. 

yuradRebas gavamaxvileb samwlian sagamocdo vadazec, ro-
melic proeqtis Tanaxmad, mosamarTleebs uvadod ganwese-
bamde SeiZleba daudgindeT. es idea, garkveulwilad, germa-
niaSi vizitis dros gaCnda, radgan msgavsi mowesrigeba iqac 
arsebobs. am meqanizmis SemoReba, Cemi azriT, garkveul 
safrTxes Seicavs, radgan, Teoriulad, SesaZlebelia gamo-
sacdeli vada makontrolebelma organom droebiT daniSnu-
li mosamarTleebis mimarT borotad gamoiyenos da uvadod 
mxolod misTvis `sasurveli~ mosamarTleebi ganamwesos. Cemi 
amgvari mosazrebis miuxedavad, berlinSi, komisiis wevrTa 
branderburgis umaRles administraciul sasamarTloSi vi-
zitis dros, sasamarTlos Tavmjdomarem germaniaSi mosa-
marTleTa uvadod ganwesebis arsebuli procedura poziti-
urad Seafasa. albaT, iq azrad aravis mouva es ufleba bo-
rotad gamoiyenos, amitom imeds vitoveb, rom saqarTveloS-
ic ase iqneba. 

sasamarTlo xelisuflebis TavSi proeqtiT gaTvaliswine-
buli cvlilebebidan mniSvnelovnad mimaCnia sakonstitucio 
sasamarTlos damatebiTi uflebamosilebebiT aRWurva, rac,
erTi mxriv, damatebiTi garantia iqneba konstituciuri de-
bulebebis uzrunvelsayofad, meore mxriv, ki gazrdis sasa-
marTlos monawileobis xarisxs konstituciuri mniSvnelo-
bis mqone davebis gadawyvetaSi. amasTan, sasamarTlos efeq-
turobisa da obieqturobisTvis mniSvnelovania misi damou-
kidebloba, rac mravali konstituciuri debulebiT aris 
uzrunvelyofili. am TvalsazrisiT, aranakleb mniSvnelova-
nia sasamarTlos Tavmjdomaris damoukideblobac. moqmedi 
normebiT, Tavmjdomaris meore vadiT arCeva dauSvebelia. 
amgvari mowesrigeba, Cemi azriT, mis damoukideblobas kidev 
ufro ganamtkicebda. komisiis mier miRebul proeqtSi ki
xelmeored arCevis akrZalva amoRebulia. moqmedi kanonm-
deblobiT, sakonstitucio sasamarTlos Tavmjdomaris kan-
didaturis dasaxeleba xdeba prezidentis, parlamentis 
Tavmjdomaris da uzenaesi sasamarTlos Tavmjdomaris Se-
Tanxmebuli winadadebiT, sasamarTlo ki irCevs dasaxelebul 
kandidats. amdenad, SeiZleba iTqvas, rom realurad 
Tavmjdomaris arCeva sasamarTlos ”garedan” xdeba. amitom 
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mimaCnia, rom, Tu Tavmjdomaris xelmeored arCeva dasaSvebi 
gaxdeba, kanonmdeblobam, imavdroulad, isic unda gan-
sazRvros, rom am sakiTxis gadawyveta mxolod sakonstitu-
cio sasamarTlos mier unda xdebodes da erTxel SeTanxme-
bul kandidats meored SeTanxmeba aRar unda sWirdebodes. 

da bolos, aRvniSnav, rom zemoT gamoTqmuli zogierTi 
SeniSvnis miuxedavad, konstituciuri kanonis proeqti win-
gadadgmul nabijad mimaCnia. SemTxveviTi ar aris, rom am 
proeqtiT gaTvaliswinebul models bevrma ucxoelma eqs-
pertma `evropuli standartebis~ uwoda. igi komisiaSi ga-
weuli xangrZlivi da energiuli muSaobis produqtia, ro-
melic masSi momuSave gansxvavebuli azris mqone mraval 
iurists Tu araiurists Soris konsesusis Sedegad iqna mi-
Rebuli. zemoT vaxsene, rom komisiis didi nawili xeli-
suflebis warmomadgenlebi iyvnen, Tumca samarTlianoba imis 
aRniSvnasac moiTxovs, rom komisiis debulebis Sesabamisad,
mraval opoziciur partiasac SeeZlo gamxdariyo am proce-
sis monawile da rom ara am ukanasknelTa ”cnobili” damo-
kidebuleba konstituciuri reformis mimarT, SesaZloa 
proeqti kidev ufro srulyofilic yofiliyo.
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Opinions Regarding Several Issues 
Concerning the Project of Constitutional Amendments

Summary

Giorgi Kakhiani

This work reviews the substantial issues about constitutional reform of 2010 
and determines presumable consequences, which are feasible from this reform. 
The author, also, distinctly expresses his attitude to the issues, which are
examined in this work.

First of all, the author examines the reasons why it became necessary to carry 
out constitutional reform and to modify the model of governance. He specifies on 
this regard that according to the constitutional experience, the institute of 
president does not enjoy sufficient confidence, therefore it was necessary to 
implement new model of governance and the idea about establishment of semi-
parliamentary model was proposed, which was approved on the plenary meeting. 
The reform is mainly concerned with the formation of government. After the 
reform this process will be entirely performed by the Parliament, that is a truly 
positive phenomenon. 

According to the aforementioned fact, the epicenter of the political life will be 
transferred to the Parliament, which means that the new era in the Georgian 
constitutionalism is beginning. There are certain risks on this regard. These 
mentioned risks result from the fact that the political Parties and related culture 
are not steadily developed in the Georgian constitutionalism. If we look at the 
political history of Georgia, when the Party leaves the authority, it leaves political 
arena too. However if we take into account how they were leaving the authority, 
the above mentioned fact becomes understandable. Hopefully, the modification of 
the governance model will develop the multi-party system, strengthen political 
parties and improve electoral environment.

The main purpose of the Constitutional Commission is to balance the 
relationship between Executive and Legislative branches of Authority, which was 
represented in the article 81 as constructive vote of no-confidence. This 
mentioned procedure may extend to three months and it would be better if shorter 
terms were established in respect of overcoming the crisis.

The fundamental changes were carried out in terms of Judicial Authority. The 
permanent appointment of the judges must be estimated positively. This fact will 
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increase the quality of independence of the judges. But if the independence of the 
court is under the question, the problem must not be searched among 
constitutional norms, because even the existing constitutional norms contain 
sufficient regulations which grant independence to the court. Three years 
probationary period is also important in the judiciary reform, which may be fixed 
to the judges before permanent appointment pursuant to the project. There are 
certain risks in receiving such mechanism, because, theoretically, it is possible 
that mentioned probationary period may be abused by the monitoring body 
against the judges who are appointed temporary and only “desirable” judges may 
be appointed permanently. 

It is also significant that the constitutional court was granted supplementary 
authorities, which, on the one hand will be additional guarantee for the 
performance of constitutional regulations and on the other hand will increase the 
participation quality of courts in the constitutional dispute resolution. The re-
election of chairperson of Constitutional Court was prohibited before reform. If 
the re-election of chairperson is available, the legislation must, simultaneously, 
determine that only Constitutional Court can decide this question and there must 
not be the necessity of further agreement on once agreed candidate.

It would be better, if the rights of parliamentary minority were significantly 
increased by constitutional reform. It is true that certain modification was 
established in favor of them like the initiation of the creation of investigation
commission not by one-fourth but by one-fifth of the MPs, but, actually, the 
condition of minority was not improved, because the decision about the creation
of commission is received by majority. According to the purpose of protection 
minority rights, as a member of the Constitutional Commission I did not support 
the idea of abolition of the institute of Organic Act. I think that to increase the 
role of parliamentary minority in the formation process of the Chamber of Control 
and in the election of Ombudsman, will be significant instrument in the hands of 
minority in terms of monitoring the Executive Authority.

Finally, despite some remarks, the constitutional reform still must be estimated 
positively and evaluated as a progressive step. 
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kontrasignaciis instituti: 
evropuli gamocdileba da 

qarTuli perspeqtivebi

giorgi kverenCxilaZe

konstitucionalizmis doqtrinaSi kontrasignacia (laT.,

contra - winaaRmdeg, signare - xelmowera) saxelmwifos meTauris 
samarTlebriv aqtebze premier-ministris (iSviaTad, Sesaba-
misi sferos ministris) mxridan Tanaxelmoweras gulisxmobs, 
ris Sedegad aqti iZens iuridiul Zalas da mis aRsrule-
baze samarTlebrivi Tu politikuri pasuxismgebloba eki-
sreba premier-ministrs.

kontrasignaciis instituti evropul samarTalSi me‐19 
saukunis dasawyisSi damkvidrda da dRemde moqmedebs evro-
kavSiris `Zveli~ wevri saxelmwifoebis umravlesobaSi (sa-
frangeTi, germania, italia, portugalia, espaneTi, saberZne-
Ti, fineTi da sxv.). igi saTaves 1701 wlidan iRebs, ingli-
sis `mowyobis aqtiT~, romelmac sabolood SezRuda monar-
qis absoluturi Zalaufleba da daamkvidra dualisturi 
monarqia. ganxorcielebuli konstituciuri reformebis Se-
degad, kontrasignaciis meqanizmis aRdgena moxda aRmosav-
leT evropaSic (poloneTi, CexeTi, bulgareTi, ungreTi, ru-
mineTi, xorvatia, litva, latvia, ukraina). istoriulad, 
kontrasignaciis instituti ori samarTlebrivi principis -
monarqis suverenobisa da parlamentis uzenaesobis princi-
pebis dapirispirebis Sedegad aRmocenda. rogorc Saio aR-
niSnavs, `konstituciuri problema iyo, Tu rogor unda
momxdariyo mefis gakontroleba - romlis pasuxismgeblobis 
sakiTxic verc pirovnul da verc misi, rogorc aRmasrule-
beli xelisuflebis meTauris rangSi, ver dgeboda~1.

kontrasignacia ganxiluli unda iyos rogorc samarTle-
brivi simbolo, romelic adasturebs saxelmwifos meTauris 
aqtebis aRsrulebaze pasuxismgeblobis mTavrobis wevrebze 
gadatanas. Tumca, xazgasasmelia, rom Tanamedrove evropuli 
saxelmwifoebis konstituciebi, romlebic iTvaliswineben 
kontrasignaciis meqanizms, ar adgenen Tanaxelmowerili aq-
tis aRsrulebaze specialuri pasuxismgeblobis konkretul 
procedurebs. Sesabamisad, kontrasignaciis institutis 
realur samarTlebriv Sinaarss warmoadgens ara saxelmwi-

                                                          
 naSromi momzadebulia saxelmwifo sakonstitucio komisiis mier SemuSa-
vebul sakonstitucio cvlilebebis proeqtTan dakavSirebiT.
 samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwi-
fo universitetis sruli profesori.
1 Saio a., xelisuflebis TviTSezRudva konstitucionalizmis Sesavali, m. 
maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 102-103
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fos meTauris aqtebze Tanaxelmomwer pirze pasuxismgeblo-
bis gadatana, aramed aRmasrulebeli xelisuflebisa da sax-
elmwifos meTauris funqciebisa da kompetenciebis gamijvna. 

Tanamedrove saxelmwifoTa konstituciursamarTlebriv 
sistemebSi kontrasignacia, rogorc wesi, damkvidrebulia 
aRmasrulebeli xelisuflebis funqciuri dualizmis piro-
bebSi, saparlamento da Sereuli mmarTvelobis modelebSi. 
kontrasignacia warmoadgens saxelmwifos meTauris ufleba-
mosilebebis SezRudvis procesualur formas, romlis ga-
reSe saxelmwifos meTauris samarTlebriv aqts ar gaaCnia 
iuridiuli Zala da ar xdeba misi aRsruleba (mag., italiis 
konstitucia - muxli 89; germaniis ZiriTadi kanoni - muxli 
58; saberZneTis konstitucia - muxli 35; portugaliis 
konstitucia - muxli 140). kontrasignaciis institutis sa-
marTlebrivi analizi cxadyofs, rom kontrasignacias ar 
eqvemdebareba saxelmwifos meTauris is samarTlebrivi aqte-
bi, romlebic ukavSirdeba, erTi mxriv, misi, rogorc arbi-
tris funqciebs, saxelisuflebo ganStoebebs Soris arsebu-
li konfliqtebis Tu politikuri krizisebis gansamuxtavad
da meore mxriv, garkveul e.w. `formalur-teqnikuri xasia-
Tis uflebamosilebebs~, romlebic mxolod saxelmwifos me-
Tauris kompetencias miekuTvneba (mag., uflebamosilebebi 
mTavrobis formirebis an parlamentis daTxovnis procesSi
- [germaniis federaciuli respublika, safrangeTi]). Sesabami-
sad, SegviZlia davaskvnaT, rom konstituciursamarTlebriv 
praqtikaSi kontrasignacias eqvemdebareba saxelmwifos me-
Tauris im uflebamosilebebis realizacia, romlebic gark-
veulwilad aRmasrulebeli xelisuflebis ganxorcielebas 
ukavSirdeba. amasTan (da amas evropuli saxelmwifoebis 
konstituciuri praqtikac adasturebs), kontrasignaciis me-
qanizmi damkvidrebulia mxolod im saxelmwifoebSi, sadac 
arsebobs parlamentis winaSe mTavrobis politikuri pasux-
ismgeblobis meqanizmi. kontrasignaciis instituti saxelm-
wifos meTaurTan mimarTebiT mTavrobis damoukideblobisa 
da avtonomiurobis konstituciur garantias warmoadgens, 
rac, saboloo jamSi, xelisuflebis danawilebis principis 
uzrunvelyofas emsaxureba. 

saqarTveloSi mimdinare konstituciuri reformis pro-
cesSi, upirvelesad, dRis wesrigSi dadga mTavrobis kons-
tituciuri statusisa da saxelmwifo xelisuflebis orga-
noTa sistemaSi misi adgilis gansazRvra, rac, Semdgom, mTa-
vrobis konstituciuri konstruqciis sxva sakiTxebis reg-
lamentaciis umTavresi winapirobaa. konstitucionalizmSi 
aRiarebuli da saqarTvelos konstituciis me-5 muxlis me-4 
punqtiT dadgenili saxelmwifo xelisuflebis danawilebis 
principis realizaciis moTxovnebidan gamomdinare, gaCnda 
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aRmasrulebeli xelisuflebis damoukidebel saxelisuflebo 
ganStoebad Camoyalibebisa da mTavrobis, rogorc aRma-
srulebeli xelisuflebis umaRlesi organos statusis gan-
sazRvris aucilebloba. amgvari aucilebloba ganapiroba 
Sereuli mmarTvelobis formis evropuli saxelmwifoebis 
analogiurma praqtikam da veneciis komisiis daskvnaSi ga-
moTqmulma rekomendaciam, romlis Tanaxmad saqarTvelos 
konstitucia `mTavrobas da ara prezidents unda aniWebdes 
aRmasrulebeli xelisuflebis politikis ganxorcielebis 
uflebamosilebas~ 2 . am garemoebebis gaTvaliswinebiT ki, 
axali sakonstitucio cvlilebebis proeqti mTavrobis ad-
gils moiazrebs imgvar sistemaSi, sadac uzrunvelyofilia 
saxelisuflebo Stoebis kompetenciaTa mkafio danawileba da 
maT Soris qmediTi dabalansebis meqanizmebis arseboba. amis 
miRweva ki SesaZlebelia mTavrobis aRmasrulebeli xeli-
suflebis umaRles organod CamoyalibebiT da aRmasrule-
beli xelisuflebis ganxorcielebis procesSi saxelmwifos 
meTaurisagan misi distancirebiT.

swored zemoTxsenebuli miznebis realizacias emsaxureba 
kontrasignaciis meqanizmis qarTul konstituciur realo-
baSi danergva. konstituciis cvlilebebis proeqtiT gaTva-
liswinebulia axali 731-e muxli, romlis mixedviT, prezi-
dentis samarTlebrivi aqtebi saWiroebs premier-ministris 
kontrasignacias, romelsac, Semdgom, ekisreba am samarTle-
briv aqtebze pasuxismgebloba. aqve dadgenilia gamonaklisi 
SemTxveva - prezidentis mier saomari mdgomareobis dros 
gamocemuli aqtebi Tavisufldeba kontrasignaciis auci-
leblobisagan. es gasagebicaa, vinaidan prezidenti, misi 
konstituciuri statusidan gamomdinare, samxedro Zalebis 
umaRlesi mTavarsardalia da qveyanaSi saomari pirobebis 
arsebobisas mas swrafi, operatiuli reagirebis SesaZleb-
loba unda gaaCndes. amasTan, konstituciis cvlilebebis 
proeqtis 731-e muxli iTvaliswinebs sakiTxTa wres, rom-
lebTan dakavSirebiT gamocemuli prezidentis samarTlebri-
vi aqtebi ar eqvemdebareba kontrasignacias. es, ZiriTadad, 
gaxlavT is sakiTxebi, romlebic konstituciursamarTlebriv 
praqtikaSi cnobilia rogorc `uSualod saxelmwifos me-
Tauris uflebamosilebebi~. maT ricxvs miekuTvneba, mag., 
parlamentis arCevnebis daniSvna da daTxovna; parlamentis 
riggareSe sxdomis an sesiis mowveva; sakanonmdeblo inicia-
tivis ganxorcieleba; kanonTa promulgacia; sagangebo an 
saomari mdgomareobis gamocxadeba da gauqmeba; sakadro 
uflebamosilebebi; Sewyaleba; moqalaqeobis miniWeba an Sewy-

                                                          
2 veneciis komisiis 2004 wlis 15 martis daskvna (CDL-AD(2004)008), me-7 
punqti.
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veta; saxelmwifo jildoebis an specialuri wodebebis mini-
Weba.

axali sakonstitucio cvlilebebis konteqstSi, sakmaod 
saintereso daskvnebia gamoTqmuli kontrasignaciis qarTuli 
variaciis proeqtTan dakavSirebiT veneciis komisiis mosa-

zrebebSi3. kerZod, daskvnis 40-43-e punqtebis (exeba kontra-
signaciis meqanizms) srulyofili analizi cxadyofs, rom 
veneciis komisia, Sesabamis argumentaciaze dayrdnobiT, sa-
Wirod miiCnevs konstituciis cvlilebebis proeqtis 731-e
muxlSi kidev ufro gafarTovdes kontrasignacias daqvemde-
barebuli saxelmwifos meTauris samarTlebrivi aqtebis wre. 
maT Soris, kontrasignaciis meqanizmis moqmedebis arealSi 
moeqces prezidentis iseTi uflebamosilebebi, rogoricaa 
saomari mdgomareobis gamocxadeba da gauqmeba, samxedro 
Tanamdebobis pirebis daniSvna da sxva. 4 vimedovnebT, rom 
veneciis komisiis xsenebuli rekomendacia gaxdeba msjelobis 
sagani saqarTvelos parlamentSi, axali sakonstitucio 
cvlilebebis ganxilvis dros. 

amdenad, evropuli standartis Sesabamisi kontrasignaciis 
institutis SemoReba qarTul konstituciur praqtikaSi, sa-
konstitucio cvlilebebis proeqtiT Camoyalibebuli 
mmarTvelobis modelis gaTvaliswinebiTac, uzrunvelyofs 
erTi mxriv, prezidentis, rogorc saxelisuflebo institu-
tebs Soris neitraluri arbitris rolis gazrdas da rac 
mTavaria, ganapirobebs damoukidebeli da pasuxismgebeli 
mTavrobis Camoyalibebis process.

                                                          
3 igul., veneciis komisiis 2004 wlis 15 martis daskvna (CDL-AD(2004)008).
4 ix. iqve, me-40-43-e punqtebi.
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The Institute of Countersign:
European Experience and Georgian Perspectives

Summary

Giorgi Kverenchkhiladze

This work deals with the period of development and introduction of institute of 
countersign, perspectives of its development in Georgia and the Opinion of 
Venice Commission regarding the introduction of this institute into the 
constitutional life of Georgia.

Countersign refers to a co-signature by the prime minister on legal acts 
(issued) by the head of the state. In this case the responsibility of enforcing the act 
lies on the government. As usual in the contemporary constitutional justice 
systems countersigning is inculcated in terms of functional dualism of the 
executive branch. The conflict between the sovereignty of monarch and the 
principle of legal supremacy of the parliament is the reason for inevitability of 
inculcation of this institute. Therefore, the main objective of the institute of 
countersign does not refer to relying responsibility on the signer but to drop a 
boundary between the functions and competences of the executive branch and the 
head of the state. 

It is significant that in constitutional justice practice countersigning refers to 
the realization of those authorities of the head of the state which are in connection 
with exercising the executive power. The mechanism of countersign is inculcated 
in those countries where the mechanisms of political responsibility of government 
to the parliament exist. The institute of countersign appears to be the 
constitutional guarantee of independence and autonomy of government towards 
the head of the state and at final point serves to ensure the realization of the 
principle of separation of power. 

The work underlines the reason for inevitability of inculcation of this institute 
in Georgia.  The reason was the recommendation expressed in the conclusion of 
the Opinion of Venice Commission, according to which the constitution of 
Georgia should “give the Government and not the President the task of 
implementing the policy of the executive branch”. Achieving this goal is possible 
by the formation of supremacy of the government in the executive branch and 
separating it from the head of the state while implementing the executive policy. 
The opinion was taken into consideration in the project of constitutional 
amendments and article 73� inculcated the institute of countersign. The work 
discusses exceptions stated in the article 73�. Specifically in the case of war 
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inevitability of countersigning does not cover acts promulgated by the president. 
Herewith article 73� of the project of constitutional amendments establishes the 
circle of issues in connection with which the acts promulgated by the president do 
not submit to countersign.

Analysis of the Opinion of Venice commission made it possible to conclude 
the following: the circle of acts promulgated by the head of the state which 
require countersigning established in Article 73� of the project of constitutional 
amendments should be broadened. The mechanism of countersign should cover 
such authorities of the president as declaring or canceling a state martial law, 
appointing military officials and etc.

As a conclusion we can sum up that the institute of countersign on one hand,
ensures the growth of the role of president as a neutral arbiter among the 
authorized institutes and stipulates the process of formation of the independent 
and responsible government but it also requires significant improvements. 
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daviT batoniSvili - evropeli iuristi

marina gariSvili

1. evropulad moazrovne ufliswuli

saqarTvelos mravalsaukunovanma kulturam Tavisi wa-
ruSleli kvali qarTuli samarTlebrivi azrovnebis isto-
riaSic datova. qarTvel moazrovneTa mravali Taoba Zal-
Rones ar iSurebda, raTa Cveni marTlSegnebis done ar Ca-
morCenoda sxva civilizebuli qveynebis ganviTarebasa da im 
siaxleTa Tu mowinave ideaTa ziarebas, romlebic TandaTa-
nobiT progresul sazogadoebaSi mkvidrdeboda. Mmravalsau-
kunovanma gamocdilebam qarTvel moazrovneTa Sexedulebeb-
Sic asaxa is problematika, romelic mudam mniSvnelovani 
iyo saqarTvelos saxelmwifoebriobis ganviTarebisa da 
qarTuli samarTlebrivi kulturis winsvlisaTvis. meTvra-
mete saukunis meore naxevarSi samarTlebrivi sakiTxebis ga-
dawyvetis sakiTxi qarTl-kaxeTis samefoSic dadga dRis we-
srigSi. aRmosavleT saqarTveloSi gadaudebeli reformebis 
ganxorcielebam gvianfeodaluri xanis qarTuli sazo-
gadoebis daintereseba ganapiroba. Acvlilebebis ZiriTadi 
mizani da daniSnuleba qarTl-kaxeTis samefos krizisuli 
mdgomareobidan gamoyvana, misTvis ganviTarebis axali mi-
marTulebebisa da tendenciebis moZieba gaxldaT. qarTvel 
moazrovneTa am Taobis upirveles warmomadgenlad qarTl-
kaxeTis taxtis ukanaskneli memkvidre, daviT giorgis  Ze ba-
grationi (batoniSvili) gvevlineba.

daviT batoniSvilis politikuri da iuridiuli ideo-
logia, Tavisi qveynis istoriuli warsuliTa da sinamdvi-
lis gaTvaliswinebiT, mniSvnelovnad iboWeboda. Tumca, 
mainc aRsaniSnavia is faqti, rom man im mowinave ganmanaTYle-
belTa ideologiis gavlena ganicada, romelic misi epoqis 
saxelmwifoebSi damkvidrda. YYYganmanaTlebelTa ideebis gavle-
nam daviT batoniSvilis sazogadoebaSi kanonierebisa da 
marTlwesrigis damkvidrebisaken swrafva ganapiroba. is 
cdilobda, aRmoefxvra mankieri wesebi, romlebic saukunee-
bis ganmavlobaSi mtkicdeboda batonymur sazogadoebaSi. 
mMis mier Sedgenili samarTlis wigni sakanonmdeblo doneze 
awesrigebda qarTuli sazogadoebis dapirispirebul fenebs 
Soris arsebul urTierTobebs. Tumca, aRsaniSnavia, rom 
feodalur kanon-wesebis erTianad moSla-aRmofxvra yovlad 
SeuZlebeli iyo. qarTuli sinamdvilis gaTvaliswinebiT, 

                                                          
 samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwi-
fo universitetis asocirebuli profesori.
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moazrovne Tavis naSromebSi moiTxovda mxolod feodalTa 
TviTnebobis SezRudvasa da yma-glexebis mimarT kanonis Se-
sabamisi moTxovnebis wayenebas. amiT mas surda, socialuri 
mdgomareobis ganurCevlad, sazogadoebaSi kanonierebis 
ganmtkiceba da kanonis winaSe Tanasworobis damkvidreba. 
aRsaniSnavia, rom daviTma SemoiRo kanonierebis aRmniSvneli 
cneba - `kargiereba~.

ganmanaTlebelTa ideologia daviTis politikur Sexedu-
lebebSic aisaxa. Mmoazrovne Seecada Tavisi Sexedulebebi 
saxelmwifos mmarTvelobis formis, samefo xelisuflebis, 
qveynis samoxeleo aparatis, eklesiisa da saero xelisufle-
bis urTierTdamokidebulebis Sesaxeb, SeZlebisdagvarad mMo-
winave Teoriul safuZvelze daemyarebina. samwuxarod, arse-
buli sinamdvile sxvagvari gaxldaT, Sesabamisad, uwevda an-
gariSi gaewia misTvis. sinamdvile moiTxovda saqarTveloSi 
ara im axali mmarTvelobis formis damkvidrebas, romelsac 
Tavis SromebSi evropeli ganmanaTleblebi: loki, moteskie, 
ruso da sxv. qadagebdnen (konstituciuri monarqia, an res-
publikuri mmarTvelobis forma), aramed evropisTvis ukve 
dromoWmuli absolutizmis. daviTis azriT, saqarTvelosT-
vis yvelaze sasurveli mmarTvelobis forma mxolod abso-
luturi monarqia iyo, rogorc feodalizmis xanaSi yvelaze 
progresuli politikuri reJimi. daviT batoniSvilma Tavis 
naSromSi daamkidra absoluti monarqis aRmniSvneli cnebe-
bi, rac, savaraudod, rusuli gavleniT aris nakarnaxevi.
kerZod, igi monarqs `TviTmarTlmadideblad~, `TviTdespo-
tad~ da `TviTmpyrobelad~ moixseniebda. vinaidan igi sazo-
gadoebaSi mtkice centralur xelisuflebas amkvidrebda, 
romelic calkeuli fenebisagan damoukideblad marTavda 
qveyanas, ganuxrelad atarebda erTian politikas da kanonm-
deblobas.

2. daviT batoniSvilis cxovreba da moRvaweoba

qarTl-kaxeTis samefo taxtis ukanaskneli memkvidre da 
gamgebeli (1800-1801), daviT bagrationi 1767 wlis 1 ivliss, 

giorgi XII-isa da qeTevan dedoflis samefo ojaxSi daiba-
da.  

Uufliswulis aRzrda cnobil mecniersa da Telavis sasu-
liero seminariis reqtors - aleqsi mesxiSvils daevala. da-
viT batoniSvilma zedmiwevniT Seiswavla ramdenime ucxo ena: 
rusuli, sparsuli, germanuli, franguli, inglisuri da
berZnuli. Tavidanve surda ruseTSi wasvla swavlis gasagr-
Zeleblad da es survili mas papam - ereklem meorem ausru-
la. Oigi ruseTSi gagzavnes samxedro saqmis, sazogado mec-
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nierebebis da axali evropuli cxovrebis wesebis Sesaswav-
lad. 

qarTl-kaxeTis aneqsiis Semdeg, rusuli xelisuflebisTvis 
daviT batoniSvilis samSobloSi yofna metad arasasurveli 
gaxldaT. 1803 wels, imperatoris gadawyvetilebiT, samefo 
ojaxis yvela wevri, maT Soris, daviT batoniSvilic ru-
seTSi gadaasaxles.

Ffaqtobrivad, ar darCenila mecnierebis sfero, romel-
Siac geniosad aRiarebul batoniSvils Tavisi wvlili ar 
gaeRo: gramatika, istoria, filosofia, lirika, esTetika, 
RvTismetyveleba, samarTali, miTologia, leqsikografia, 
kosmografia, qimia, meteorologia, geofizika, medicina, 
farmakologia, anatomia, fortifikacia da fizika. daviT 
batoniSvils ekuTvnis uamravi Targmani da originaluri 
xasiaTis rogorc samecniero, ise mxatvruli literaturis 
nawarmoebi. maT Soris, gansakuTrebiT aRsaniSnavia: mon-
teskies `gulisxmismyofisaTvis sjulisas~ (kanonTa gonis Se-
saxeb), volteris„`SobisaTvis~, ansilionis `esTetikebrni 
gansjanis~, Teofilaqte rusanovis `paeqrobis~ Targmanebi, 
originaluri Sromebi da saqarTvelos istoria, `safuZveli 
sibrZnisa~, gramatika” da rac CvenTvis gansakuTrebiT Zvir-
fasia - `samarTali batonisSvilis daviTisa~.

unda aRiniSnos, rom yovelgvar Targmans igi mecnieruli 
kritikuli TvalTaxedviT ekideboda. usworobis naxvisTa-
nave, avtoris Sexedulebas aucileblad akritikebda da Ta-
vis Sesworeba Sehqonda. 

3. daviT batoniSvili samarTlis Sesaxeb

daviTiseuli msoflmxedvelobis gaazrebisaTvis didad 
mniSvnelovan\ia misi bunebiTsamarTlebrivi Sexedulebis ga-
mokvleva. eklesiis mamebi bunebiT samarTals RmerTis nebiT 
gansazRvrul umaRles mudmiv samarTlad miiCnevdnen. bune-
biTi kanoni vlindeba adamianis Tavisufal gonebriv buneba-
Si da aRbeWdilia mis sulSi. bunebiTi samarTali icavs 
pozitiur samarTals kanonmdeblis TviTnebobisgan. am sa-
kiTxs Tavisi Sromebi miuZRvna lokma (`traqtati saxelmwi-
foebrivi mmarTvelobis Sesaxeb~), monteskiem (`kanonTa gonis 
Sesaxeb~), rusom (`sazogadoebrivi xelSekruleba~)1 da sxv.

loki da monteskie, bunebiTi samarTlis moZRvrebidan ga-
momdinare, konstituciuri monarqiis sasargeblod akeTebd-
nen daskvnebs. rac Seexeba rusos radikalur Sexedulebebs, 
igi respublikuri wyobilebis damyarebas moiTxovda. Tumca, 

                                                          
1 abaSmaZe v., qarTuli inteleqtualuri fenomenebi, Tbilisi, 1992, 342. 
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yvela SemTxvevaSi, am ganmanaTlebelTa politikuri moTxov-
nebi feodalur absolutur monarqiebs uprisipirdeboda.

XVIII saukunis meore naxevarSi sxva progresuli ideebis 
gverdiT, bunebiTsamarTlebrivma moZRvrebam saqarTveloSic 
SemoaRwia. rogorc am sazogadoebis progresuli umcireso-
bis warmomadgenels Seefereboda, axali moZRvreba aitaca da
Tavis SromebSi ganavrco daviT batoniSvilma. Tumca arc is 
unda daviviwyoT, rom bunebiTi samarTali anu `sjuli~ 
qarTuli mecnierebisaTvis zogadad, ar iyo ucxo. daviT 
batoniSviliseuli Sexedulebebi bunebiT samarTalze evro-
puli da rusuli ganmanaTleblobis gavlenas ganicdida.
isini, upirveles yovlisa, gadmocemulia mis mier Sedgenil 
samarTlis wignSi, romelic CvenTvis `samarTali batonisS-
vilis daviTisa~ saxelwodebiTaa cnobili. daviTi aRniSnav-
da, rom gadawyvetili hqonda samarTlis wignis Seqmna da es 

sakiTxi mefe giorgi XII-Tan SeuTanxmebia. misi samarTlis 
wigni samoqmedod gankuTvnili kanonia, romlis mizanic am 
samarTlis wignis bunebiT `sjulTan~ daaxloveba gaxldaT.2

samarTlis wignis avtori xSirad bunebiT samarTals mi-
marTavs, romelic, Tanamedrove gagebiT, samarTlis dargi 
ar gaxlavT. igi akavSirebs sazogadoebis warmoSobas ada-
mianTa survilTan, icxovron Tavis msgavsTa Soris. sazoga-
doeba warmodgenilia saxelmwifos saxiT da misi marTvis 
iaraRi - saxelmwifo xelisufleba xalxis, e.i. `yvelas sasi-
keToa~. aseTia TviTmpyrobelobac. saxelmwifoSi moqmedi sa-
moqalaqo samarTliT daculia yvela `moqalaqis~ sakuTreba 
da sicocxle, rac Tanacxovrebis aucilebeli pirobaa . 3

saubaria, aseve, \Tanasworobasa da Tavisuflebazec, romel-
Tac sazogadoebis axali fena - burJuazia moiTxovda abso-
lutizmTan brZolaSi. es unda momxdariyo wodebrivi uTa-
nasworobis viTarebaSi da Tanac maSin, rodesac uSualo 
mwarmoebelTa absoluturi umravlesoba moklebuli iqnebo-
da pirad Tavisuflebas. daviT batoniSvils saxelmwifoSi 
moqmedi samarTlis aucilebel pirobad miaCnia misi momdi-
nareoba samefo xelisuflebisgan, `romelic miecemis - mefi-
sagan~4 . `samarTlis~ avtoris azriT, miuxedavad imisa, rom 
kanonebs samefo xelisufleba adgens, kanonmdebloba unda 
Seesabamebodes bunebiT samarTals: `samarTals unda hqondes 
umetes midrekileba bunebiTisa mimarT sjulisa~. amaSic igi 
xedavs kanonierebas, xalxis morCilebisa da marTlmsajule-
bis gaumjobesebis garantias. amrigad, kanonmdeblis mizania,
samarTlebriv safuZvelze bolo mouRos feodalur anar-

                                                          
2 surgulaZe i., saqarTvelos politikur moZRvrebaTa istoriidan, Tbi-
lisi, 1985, 309. 
3 furcelaZe d., samarTali batoniSvilis daviTisa, Tbilisi, 1964, 77. 
4 iqve.
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qias, gaaZlieros erTiani absoluturi samefo xelisufleba. 
sazogadoebasa da saxelmwifos Soris urTierTobasTan da-
kavSirebiT, daviTs miaCnia: `yovelTa sazogadoebisaTagan, 
maRalTa da mdabalTa... marTebsT, raTa iyvnen erTgul mefi-
sa, mefis saxelisa da sazogadoebisa~…(mux. 178); `sazogadoe-
bisaTvis samefosa vracxe saWQirod, raTamca qveynis marTvis 
saqmeSi mefis gverdiT daarsdes senati~ (mux. 23); `vi-
neca…daelaparkos mtersa garigebisaTvis, Tvinier SekiTxvisa 
da nebis mefisa da sazogadoebisa~ (mux. 83) da a.S. aRniSnu-
li debulebebidan gamomdinare, naTlad Cans, rom feoda-
luri sazogadoebis mwvervalze myofi mefe jer sazogadoe-
bisagan gancalkevebiT dgas, magram aqve xazgasmulia misi da 
sazogadoebis interesTa erTianoba.5

daviT batoniSvilis `samarTalSi~ asaxulia Tavisuflebi-
sa da Tanasworobis sakiTxi. am ukanasknelSi saubaria pi-
rovnebis Tavisuflebaze, yvelgan igulisxmeba Tavisufleba 
batonymuri damokidebulebisagan (mux. 8, 19, 49, 64, 87, 133, 
174, C1, C2). sruli Tavisfuleba aqvs moniWebuli mxolod 
gabatonebul socialur fenas: `vinaTagan yovelsa qveyanasa 
keTilSobilni arian Tavisufal, Tumca ese ars patiosan ka-
non, davsdeviT, garda amissa~ (muxli. 8). daviTi amkvidrebs 
Tanasworobas kanonisa da samarTlis winaSe, Tanac metad ka-
tegoriul formaSi: `odes daidginen msajulni da gamor-
Ceul iqmnen, maSin jer-ars maTda misvlad da ficvad ekle-
siisa Sina erTgulebisaTvis mefisa da sazogadoebisa da 
agreTve TvaluReblobisaTvis glakxaTa, aznaurTa, TavadTa, 
mefis ZeTa da mefeTa zeda, romelnica qveSe Semvrdom iqmne-
bian msjavrTa maTTa, raTa sajon miufereblad, Tvinier 
qrTamisa, simrudisa, Surisa da birebisa~ (mux. 80). pirovne-
bis warmomavlobis miuxedavad, sasjeli unda aRsruldes: 
`Semdgomad aRasrulebisa sjulisa amis, ukeTu ara aRudgens 
movaleTa, maSin dasvan igi sapyrobileTa Sina xuTTa welTa, 
da nu miixedven momsaxureTa da anu pirTa nur romelTame, 
miT rome samsaxuri mefisa ar aris misaltolvel avazakTa~ 
(C2).

calkeul SemTxvevebSi moqmedi wesi bunebiTi samarTlis 
moTxovnebs ewinaaRmdegeba. es SeiZleba gamowveuli iyos sa-
marTlebrivi politikiT, e.i. Tu qurdma moipara amanaTi, 
`TumcaRa mebr bunebiTisa samarTlisa daeyenebis zRvevai~, 
radgan es amanaTis mimERebis ganuzraxvelad moxda, magram mas 
meti sifrTxile marTebs da amitom `misces naxevari pa-
trons… gulmodginebisaTvis krZalvisa vanwesebT STaziare-
basa~ (mux.126); meore SemTxvevaSi mizezi kulturuli Camor-
Cenilobaa, Sesabamisi normebis moZvelebuli Sinaarsi bur-

                                                          
5 iqve, 78. 
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Juaziuli sakuTrebis ideis gavleniT icvleba: araTanabari, 
saufroso da saumcroso wili memkvidreobaSi gaunaTleb-
lobis Sedegia, mxolod `odesca iwyebs yvavili mecnierebi-
samebr, gina bunebiTisa `sjulisa~, romlisTvisac uxams ars 
saufrososa, gina samcrososa da saSualisa gamoZieba da ga-
nyofa, maT rome yovelive SfoTi da siZulili amis mier 
ars erTa Soris CvenTa warmoebul, da raica warmoSobs si-
Zulilsa, uxams ars bunebiTisagan sjulisa garegan, da vi-
naiTgan esreT ars, maSin jer-ars yovelive Tanaswor zomiT 
ganyofai~ (muxl. 29). da bolos, adaminis sicocxlisa da 
janmrTelobis xelyofa daviTs verc ki warmoudgenia bune-
biTi samarTlis sagnad: igi bunebis sawinaaRmdego qmedebaa; 
am SemTxvevaSi, bunebiTi samarTlis wyaro daxSulia da sax-
elmwifo TviTon unda idges pirovnebis fizikuri xelSeux-
eblobis sadarajoze: `mixedviTa gansjisa jer-ars, raTamca 
samarTalsa aqundes umetes midrekilebai bunebiTisa mimarT 
rjulisa, magra, vinadgan Wrilobasa da esviTarsa da esevi-
Tarsa saqmesa Sina ara aquas bunebiTsa rjulsa adgili, ma-
Sasadame, jer-ars eseviTarTa saqmeTa samoqalaqosa sjulsa 
queSe Semoyvanai~ (mux. 238). misi azriT, zedmetad mkacri 
sasjeli aris `garegan bunebiTisa hsjulisa, amad romel 
saqmei SesaZlo awmyosa Jamisad namdvilad ara miiwerebis~
(iqve). mkvlelobisaTvis saerTod wesad dgenilia sikvdiliT 
dasja `brZenisamebr saRmrTosa~, xolo WrilobisaTvis -
sisxlis sazRauri (sisxlis fasi) (iqve). amave dros, samar-
TalSi”gaZlierebulia sajarosamarTlebrivi elementi. 
mkvlelobis Cadenisas, absolutizmis praqtikis Sesabamisad, 
gadadgmulia nabiji sabraldebo procesidan gamoZiebisaken: 
`zav-yofisaTvis modaveTa marads dazavebad, romelTa zavTa 
zeda ara Zal-uZT mosamarTleTa rudunebad da ukeTu mok-
las romelmanve vin, Tumcara mosisxleTa Zal-uZs urTier-
Tasas dazavebad da dadumebad, garna mefe da senati ara 
daidumebs mkulelobasa kacisasa~ (sk. 130). sajarosamarTle-
brivi elementi sanqciebSic aisaxeba, kerZod sisxlis sa-
zRaurSi.

daviT batoniSvils bunebiTsamarTlebriv moZRvrebas avi-
Tarebs sxva naSromebSic, maT Soris, mis mier SeTxzul na-
warmoebSi - `axali Sixi~, romelSic aRniSnavs: `sadac ara 
ars cnoba bunebiTisa sjulisa, mun ara aqvs adgili sindis-
sa, sadac ara ars Sedgoma bunebiTisa sjulisa, mun ara ars 
savanei patiosnebisa~6.

4. daviT batoniSvilis msoflmxedveloba

                                                          
6 qiqoZe g., qarTuli literaturis istoria, XIX saukune, Tbilisi, 1947, 
19.
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saqarTvelos politikur da samarTlebriv moZRvrebaTa 
istoria, saxelmwifos warmoSobis, ganviTarebisa da rolis 
Sesaxeb Sexedulebebis garda, Seiswavlis samarTlis arssa 
da mniSvnelobas. qarTuli politikuri mecniereba simwires 
ganicdis politikur moZRvrebaTa istoriis pirdapiri wya-
roebis TvalsazrisiT. aseTi wyaroebis simcire anazRaur-
deba sxva, arapirdapiri xasiaTis SromebiT, romelTa ricxvs 
ganekuTvneba istoriuli naSromebi da literaturuli na-
warmoebebic ki.

ukeTesi mdgomareobaa samarTlis Sesaxeb moZRvrebaTa is-
toriul wyaroebTan dakavSirebiT. am Sexedulebebis Seswav-
la SesaZlebelia sxvadasxva samarTlebrivi Zeglis meSveo-

biT. kerZod, IX saukunidan moyolebuli, samarTlis istoria 
mniSvnelovan Zeglebs flobs, romlebic Cvens qveynanaSi 
sxvadasxva kanonmdeblis mier iyo SemuSavebuli da moqmed 
samarTlis wignebs warmoadgendnen.

IIXVIII saukunis meore naxevaridan saqarTveloSic SemoaRwia 
im ideebma, romlebsac qadagebdnen ganmanaTleblebi da 
romlebic sakanonmdeblo wesiT ganmtkicda ganviTarebul 
absolutizmis qveynebSiP - gansakuTrebiT ruseTSi. yovelive 
zemoTqmulidan gamomdinare, gasagebia, ra mizezi eqnebodaT 
imdroindel progresulad moazrovne qarTvel moRvaweebs, 
raTa garkveuli reforma ganexorcielebinaT samarTlis 
sferoSi, gansakuTrebiT ki, samarTalSemoqmedebiTi saqmino-
bis TvalsazrisiT.EB

daviT bagrationi, rogorc qarTvel ganmanaTlebelTa pa-
triarqi, saTaveSi Caudga aRniSnul saqmianobas. man iTava 
qarTul sazogadoebriv sinamdvileSi sakanonmdeblo wesiT 
daenerga evropel ganmanaTlebelTa ideebi.

daviT batoniSvili, imyofeboda ra ganmanaTlebelTa, ker-
Zod ki, rusos, bekariasa da monteskies ideaTa gavlenis 
qveS, aRniSnavda, rom Tavdapirvelad adamianebi cxovrobd-
nen bunebiT mdgomareobaSi. maT Soris urTierToba qaossa 
da dapirispirebaSi vlindeboda. Semdeg, adamianTa Sedare-
biT ufro moazrovne wrem, sazogadoebrivi xelSekrulebis 
safuZlvelze, Seqmna am sazogadoebis politikuri organi-
zacia - saxelmwifo. imave periodSi, saxelmwifos SeqmnasTan 
erTad, adamianebma Camoayalibes sazogadoebis yvela wevri-
saTvis aucilebeli da Sesasruleblad savaldebulo qcevis 
wesebis erToblioba, romlebsac kanonis Zala mieniWa. amri-
gad, adamianebs, bunebriv mdgomareobaSic uryevi moTxovni-
leba gaaCndaT kanonebisadmi. axal viTarebaSi kanonebis aR-
srulebas saxelmwifo xelisuflebis zedamxedveloba uzrun-
velyofda. yovlad dauSvebeli gaxda kanonebisadmi gulgri-
loba an daumorCilebloba. kanonebis aRsruleba daevala 
saxelmwifoSi mcxovreb yvela wodebas, socialuri warmomav-
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lobis miuxedavad (sazogadoebis oTxi fena: 1) Tavadebi; 2) 
aznaurebi; 3) vaWrebi; 4) glexebi) 7 . Yyvela valdebuli gaxl-
daT, ganuxrelad daecvaT saxelmwifoSi arsebuli kanonebi, 
raTa am savaldebulo qcevis wesebis darRvevas ar gamoewvia
saxelmwifos iZulebiT RonisZiebebi. TiToeuli wodebis 
warmomadgeneli, Tavisi wodebrivi mdgomareobis Sesabami-
sad, miecemoda pasuxisgebaSi. amrigad, aravin iyo gaTavi-
suflebuli kanonebisadmi morCilebisa da pasuxismgeblobi-
sagan. ra aris es, Tu ara kanonierebisa da marTlwesrigis 
moTxovna, romelsac daviT batoniSvilma, xelSekrulebis 
Teoriis gavleniT, Sesabamisi cneba - `kargiereba~ mougona 
da dasZina, rom mxolod es `Semoitans mekavSirebasa erTa-
sa~ 8 . kanonis uzenaesobis, kanonirebisa da marTlwesrigis 
sayovelTao aRiarebis aseTi mkacri moTxovna gamowveuli 
iyo qveyanaSi arsebuli sakmaod rTuli saSinao da sagareo 
politikuri viTarebiT. es yovelive miznad isaxavda Zlieri 
centralizebuli absoluturi saxelmwifo xelisuflebis 
damyarebasa da misadmi mosaxleobis yvela fenis usityvo 
morCilebas.

Tavis “Обозрение”-Si daviTi kidev ufro Sors midis da 
dasZens, rom Tanacxovrebis aucileblobam da aqedan miRe-
bulma sargebelma adaminebs saSualeba misca, kanonis meSveo-
biT, gareSe Zalebisa Tu Sinauri moSurneebisgan daecvaT 
TavianTi sicocxle da sakuTreba. aAmitom, TiToeulma ada-
mianma, rogorc sazogadoebis nawilma, unda izrunos mTeli 
sazogadoebisa da misi politikuri organizmis keTildReo-
baze. es keTildReoba SesaZlebelia mxolod kanonis uzenae-
sobis pirobebSi. kanoni gansazRvravda umkacres sasjels 
samoqalaqo urTierTobebisa da urTierTndobis damrRvevTa 
mimarT. 9 sxva muxlebSi avtori awesebs pasuxismgeblobas im 
Tanamdebobis pirebisa da Cveulebrivi moqalaqeebisadmi, 
romlebic aSkarad daarRvevdnen kanonis moTxovnebsa da sa-
samarTlo xelisuflebisadmi upativcemulobas gamoamJRav-
nebdnen, undoblobas gamoucxadebdnen mosamarTleebs, sadavo 
saqmeebze maT mier kanonieri gadawyvetilebis miRebis miux-
edavad da saqmis xelaxal sasamrTlo ganxilvas moiTxovdnen. 
TavianTi arakeTilsindisieri samsaxuriT aSkarad zians 
miayenebdnen saxelmwifos, dascemdnen mis avtoritets da sa-
zogadoebaSi dausjelobisa da yvelafrisadmi mimteveblo-
bis iluzias daamkvidrebdnen.10

                                                          
7daviT batoniSvili, samarTali, C nusxa muxli (163)(37), erisaTvis da sa-
zogadoebisaTvis, Tbilisi, 1964
8 furcelaZe d., samarTali batoniSvilis daviTisa, Tbilisi, 1964, 27.
9 daviT batoniSvili, mimoxilva, muxlebi 595-596, Tbilisi, 1959, 319.
10 iqve, muxlebi 289-294, 640-641.
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zemoaRniSnuli, saSualebas iZleva daviT batoniSvilis 
iuridiuli Sexedulebebi davukavSiroT imdroindeli
evropis ideebsa da mimdinareobebs. ufliswuli ufro met 
simtkices iCenda da Tanmimdevrulad aRiqvamda ganmanaTle-
belTa Sexedulebebs samarTlisa da kanonirebis Sesaxeb. Mmisi 
mosazrebebis progresuli xasiaTi kanonis uzenaesobaSi, ka-
nonierebisa da marTlwinaaRmdegobis sayovelTao aRiareba-
Si gamoixateba.

gabatonebuli socialuri fena privilegiebiT sargeb-
lobda. Tavadaznaurobis upiratesoba aSkarad vlindeba im 
sanqciebSi, romlebiTac ganisazRvreba misi pasuxismgebloba 
sazogadoebis danarCen fenebTan SedarebiT, Tundac, erTi 
da imave simZimis danaSaulis Cadenis SemTxvevaSi.

D
daskvnis nacvlad

daviT batoniSvilis moRvaweoba qarTuli iuridiuli 
azrovnebis istoriaSi gamorCeuli movlenaa. am dros erTi 
pirovnebis saxiT warmogvidgeba rogorc profesionali 
iuristi, romelic imdroindeli qarTuli wesisamebr aqti-
urad monawileobda samosamarTlo saqmianobaSi, ise, mec-
nier-Teoretikosi. man Tavisi koncefciebi saxelmwifosa da 
samarTlis, droisa da viTarebis Sesabamisad, progresulad 
mowyobis mizniT wamoayena, riTac mniSvnelovani wvlili 
Seitana imdroindeli qarTuli sazogadoebis ganviTarebaSi.
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Prince David – European Lawyer

Summary

Marina Garishvili

The multi-century culture of Georgia left its indelible traces in the history of 
Georgian legal thinking. Multiple generations of Georgian academic writers did 
their best to ensure that that in terms of legal tradition our country did not lag 
behind the other developed nations.

In the second half of the 18th century, the urgent implementation of reforms in 
Eastern Georgia evoked massive public interest. One of the initiators of these 
reforms was David, son of George Bagrationi1 (Batonishvili2), the last heir of the 
throne of Kartl-Kakheti. 

His political and legal ideology was influenced by the Enlightenment,
established in his epoch. The above-mentioned factors strengthened David 
Batonishvil’s aspirations towards legality and order. 

David tried to promote his own ideas; however, the reality of his time did not 
allow an emergence of a new form of governance and pushed for maintenance the 
existing obsolete absolutism. According to the David, the Monarch, governing the
country independently from separate layers, had the legitimate power to establish 
the strong central government. The Monarch steadily led the uniform policy and 
legislation.

David Bagrationi was born on July 1st, 1767, in the royal family of George XII 
and Queen Ketevan. He fluently mastered Russian, Persian, German, French, 
English and Greek languages. With grandfather’s assistance and his own desire, 
David pursued the studies in Russia. However, after the annexation of Kartl-
Kakheti  in 1803, all members of the  royal  family, among them David 
Bagrationi, exiled in Russia. 

Interestingly, there is no field of law, where David Batonishvili, a recognized 
genius, did not make a contribution. Number of translations, original scientific 
and artistic works belongs to David Batonishvili. Among them “The Law of 
David Batonishvili” bears the particular importance.

To comprehend David’s ideology, it’s important to explore his opinion about 
Natural law.

The Natural law doctrine, alongside with other progressive ideas, emerged in 
Georgia in the second half of the eighteenth century. However, in general, Natural 

                                                          
 Ph.D., Associate Professor at Ivane Javakhishvili Tbilisi State University.
1 Royal Dynasty of Georgia.
2 Prince.
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law or “Faith” was not foreign for Georgian science. David Batonishvili extended
this new doctrine into his works. His views about Natural law are set out in his
law book “Justice of David Batonishvili”.

Author of this law book, often appeals to the Natural law, which is not a field 
of law by modern understanding. According to David’s opinion, the legislation 
had to conform to the Natural law, despite the fact that the royal authority
established the legislation. The idea of equality and freedom is reflected in the 
“Justice of David Batonishvili.”  David believes that encroachment of human life 
and health is against Natural law. The general rule establishes the death penalty 
for a murder and “payment for blood”- for wound or other sanction that may be 
changed.3

David Batonishvili develops Natural legal doctrine in his other works, such as 
“Akhali Shikhi”4. Apart from that, Georgian legal history is full of significant 
masterpieces, developed by various legislators since IX century. 

In the second half of the eighteenth century the ideas of European educators 
penetrated into Georgia. David Batonishvili, as the patriarch of the Georgian 
enlightenment, led the process of implementation of these ideas in the local 
legislation. The progressive disposition of his opinions is expressed in the rule of 
law, legitimacy and universal recognition of unlawfulness. 

David Bagrationi (Batonishvili) is a distinguished phenomenon in the history 
of Georgian legal thinking. He represents a professional lawyer and a research –
theorist. Through his concept of progressive arrangement, according to the state 
and justice, time and situation, as well as his multiple valuable works, David 
Bagrationi made an important contribution to the development of Georgian
society.

                                                          
3 Prince David, Review, art. 595-596, Tbilisi, 1959, p. 319. 
4 Kikodze G., History of Georgian Literature, XIX century, Tbilisi, 1947, p. 19.



223o. maCaiZe, eklesia da saxelmwifo

eEklesiisa da saxelmwifos urTierLLLTNTanamSo-

romlobis kanonikursamarTlebrivi analizi 

saqarTvelos eklesiis 1748 wlis 

krebis magaliTze

oTar maCaiZe

1. eklesiisa da saxelmwifos urTierdamokidebuleba -
zogadi mimoxilva

msoflio istoriis manZilze eklesiasa da saxelmwifos 
Soris urTierTobas yovelTvis gansakuTrebuli roli eni-
Weboda. es sakiTxi dResac ar kargavs aqtualobas. eklesiasa 
da saxelmwifos Soris marTebuli damokidebulebis sworad  
warmosadgenad, unda vacnobierebdeT maTi bunebis gansxvave-
bas. eklesia uSualod uflis, ieso qristes mieraa daarse-
buli da misi mizani adamianis maradiuli xsnaa, saxelmwi-
fosi ki - adamianebis miwieri keTildReobis uzrunvelyo-
fa.1 Sesabamisad, sulieri cxovrebis ganviTarebaze zrunva 
eklesias evaleba, sxeulisaze ki - saxelmwifos. am specifi-
kuri mimarTebis  kargad gadmosacemad, xSirad eklesiisa da 
saxelmwifos urTierTobas Ze RvTisas or bunebas adareben: 
RvTaebrivsa da kacobrivs2. saxelmwifo da eklesia erTiani 
da amave dros `Seurevneli~ unda iyos, rogorc RvTaebrivi 
da kacobrivi buneba qristeSi.  maT urTierTobaSi es qris-
tianuli WeSmariteba daculi unda gaxldeT.3 eklesia erTia-
nia da erTaderTi,4 saxelmwifosgan gansxvavebiT, is ar aris 
sazRvrebiT Semofargluli. saxelmwifos teritoriul masS-
tabebTan mimarTebiT, Sesadarebelia ara msoflio, aramed 
adgilobrivi eklesia, romlis saeparqio sazRvrebic qveynis 
politikur sazRvrebs unda Seesabamebodes5.

eklesiis buneba saxelmwifos bunebisgan gansxvavdeba. Se-
sabamisad, isini TavianTi miznebis misaRwevad sxvadasxva me-
Tods mimarTaven. saxelmwifo sazogadoebis samarTavad mate-
rialur Zalas iyenebs; eklesia ki Tavisi samwysos samarTa-
vad mxolod religiur-zneobriv saSualebebs flobs.

                                                          
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis stu-
denti.
1DEKDEDDDDEEADE dekanozi vladislavi (cipini), saRvTismetyvelo SemecnebiTIi alma-
naxi”`feriscvaleba~, Tbilisi, 2012, 124
2Q qalkedonis IV msoflio krebis dogmati.
3 CikvaiZe d., saklesio samarTali, Tbilisi, 2008, 40.
4 kKonstantinepolis wminda II krebis sarwmunoebis simbolo (mrwamsi).
5 trulis V-VI msoflio wminda krebis 38-e kanoni.
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mociqulTa 81-e kanonis Sesabamisad, arajerovania epiko-
posis an mRvdlisaTvis saero sazogadoebrivi saqmeebis 
mmarTvelobaSi Cabma. isini ganuSoreblad saeklesio saq-
meebze unda zrunavdnen. es daTqma mimarTulia imisken, rom 
saeklesio da saxelmwifo saqmeebi erTmaneTs ar Seerios da 
saeklesio xelisuflebam miwieri, saero xasiaTi ar miiRos.

eklesiasa da saxelmwifos saqmianobis gansaxorcieleblad 
TavianTi moqmedebis sferoebi, gansakuTrebuli saSualebebi 
da principebi gaaCniaT. Sesabamisad, isini ar arian erTma-
neTze damokidebulni. Tumca es damoukidebloba absolu-
tur xasiaTs ar atarebs - eklesia da saxelmwifo erTsa da 
imave drosa da sivrceSi arseboben da saerTo wevrebi 

hyavT.6 rogorc episkoposi nikodimi wers: „eklesia ar aris 
meufeba ama qveynidan, magram is amqveynadaa da misi wevrebi, 
imavedroulad, saxelmwifos wevrebic arian, Sesabamisad, eq-
vemdebarebian, rogroc saeklesio ise saero kanonebs~7.

saxelmwifo, romelsac gacnobierebuli aqvs Tavisi kom-
petencia, ar acxadebs pretenzias sarwmunoebriv sakiTxebsa
da RvTis Tayvaniscemis formebze, RvTismsaxurebaze avto-
ritetuli azri gamoTqvas. Sesabamisad, eklesia saxelisuf-
lebo RonisZiebebis Taobaze ar unda msjelobdes. magram 
aris iseTi sakiTxebi, romelTa mimarTac verc eklesia da 
verc saxelmwifo gulgrili ver iqneba. upirveles yovlisa, 
es sazogadoebis zneobriobas exeba, romelsac, erTi mxriv,
eklesiis mier adamianTa xsnis aRmSeneblobiT saqmesTan pir-
dapiri kavSiri aqvs, meore mxriv ki, saxelmwifos mmarTve-
lobis simtkices, Sinagan sayrdens warmoadgens.8

rogorc aRiniSna, eklesia da saxelmwifo urTierTda-
moukidebeli subieqtebia, romlebic sazogadoebis sakeTil-
dReod, erTmaneTis saqmeebSi Caurevlad TanamSromloben.9

gamonaklisis saxiT, rodesac amas aucilebeli saWiroeba 
moiTxovs da uzenaes mizans emsaxureba, SesaZlebelia Careva
moxdes. istoriaSi cnobilia, rom eklesiis warmomadgene-
lebs xelisuflebis warmomadgenlobiT organoebSi monawi-
leobis uflebamosileba eniWebodaT.10 aAseve, Tu amas moiT-
xovda Seqmnili viTareba, saxelmwifos meTaurs, mefes ufle-
bamosileba gaaCnda, saeklesio saqmeebSi Careuliyo. am dros
mas saeklesio samrTlis normebis Sesabamisad unda emoqmeda. 

amis brwyinvale magaliTia, 325 wlis nikeis I msoflio kre-
ba, romelic bizantiis imperatorma, konstantine didma (306-

                                                          
6P bumisi p. i., kanonikuri samarTali, Tbilisi 2010, 191.
7 dekanozi vladislavi (cipini), saRvTismetyvelo SemecnebiTIi alma-
naxi”`feriscvaleba~, Tbilisi, 2012, 126.
8DEKDEDDDDEEADE iqve.
9 CikvaiZe d., saklesio samrTali, Tbilisi, 2008, 37.
10DEKDEDDDDEEADE dekanozi vladislavi (cipini), saRvTismetyvelo SemecnebiTIi alma-
naxi”`feriscvaleba~, Tbilisi, 2012, 125.
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337) sagangebo brZanebulebiT moiwvia da saWiro xarjebic 
Tavad gaiRo. aAmis Semdeg marTlmadideblur samyaroSi 
erTgvari praqtika damkvidrda - msoflio krebebis mowvevis 

uflebamosileba imperetoris kopmetenciad gadaiqca (II
msoflio krebis imperator Teodoris, xolo IIIIIIIII msoflio 
kreba Teodosi mciris brZanebiT iqna mowveuli)11.

eklesiasa da saxelmwifos Soris urTierTobis ZiriTadi 
principebi, romelic saeklesio ganwesebebsa da saxelmwifo 
kanonmdeblobaSi fiqsirdeba da wminda mamaTa TxzulebebSi
gamoxatuleba hpova, umeteswilad bizantiaSi Camoyalibda. 
eklesiasa da saxelmwifo xelisuflebas Soris urTierTTa-
namSromlobis klasikur bizantiur formulas Seicavs `epi-
nagoga~, romlis Tanaxmadac, saero xelisufleba da 
samRvdeloeba, rogorc sxeuli da suli, erTmaneTTanaa da-
kavSirebuli. saxelmwifo mowyobisaTvis orive iseTive au-
cilebelia, rogorc cocxal adamianSi sxeuli da suli. maT 
kavSirsa da urTierTobaze saxelmwifos keTildReobaa da-
mokidebuli.

wminda werilis Tanaxmad, saxelmwifo RmrTivdawesebuli 
institutia: `ara ars xelmwifeba garna RmrTisagan da ro-
meli igi arian xelmwifebani, RmrTisa mier ganwesebul 

arian~12. ufalma israelis pirveli mefis, saulis samefo 
msaxurebis kurTxeviT,13 yovelgvari saxelmwifo xelisufle-
ba, miuxedavad mmarTevlobis formisa, akurTxa14. saxelmwifo 
xelisuflebis RmrTivdawesebulobaSi macxovris mier pila-
tesadmi naTqvami sityvebic gvarwmunebs: `ara gaqus xelmwi-
feba Cemi arca erTi, ukeTumca ara mocemul iyo Senda ze-

gardamo~15.“
eklesias misi damaarseblisa da Tavis16, ieso qristes 

msgavsad, marTebs imoqmedos. macxovarma eklesiis wevrebs 
magaliTi uCvena, Tu rogori damokidebuleba unda hqondeT
saxelmwifosTan. qriste, cisa da qveynis mpyrobeli, miwier 
cxovrebaSi amqveyniur wesrigs daeqvemdebara. igi saxelmwi-
fo xelisuflebis warmomadgenelsac daemorCila da brZana:

`mieciT keisrisaÁ keisarsa da RmrTisaÁ RmerTsa~17.
aqedan gamomdinare, macxovarma aCvena, rom eklesiis we-

vrebs sayofacxovrebo urTierTobebsa da garegan saqmeebSi

                                                          
11 mMitropoliti anania (jafariZe), saqarTevlos saeklesio krebebi, Tbi-
lisi, 2003, 91
12B Eepistole wmindisa pavle mociqulisa, romaelTa mimarT, 13:1.
13 I mefeTa Tavi, 16:1.
14DEKDEDDDDEEADE dekanozi vladislavi (cipini), saRvTismetyvelo SemecnebiTIi almana-
xi”`feriscvaleba~, Tbilisi, 2012, 123.
15 saxareba ioanesi, 19:11.
16 epistole wmindisa pavle mociqulisa, efeselTa mimarT, 5:24.
17 saxareba maTesi, 22:21.
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saxelmwifos morCileba marTebT, xolo sulierSi - RmrTi-
sa.18I imave azrs pavle mociquli romaelTa mimarT epis-
toelSi aviTarebs.19 msgavsadve fiqrobs petre mociqulic20.

mociqulebi qristianebs xelisuflebisadmi morCilebas 
aswavlidnen imis miuxedavad, Tu ra damokidebuleba hqonda
TviT xelisflebas eklesiasTan. mociqulTa droSi eklesias 
devnida rogorc iudevelTa adgilobrivi, ise romis sax-
elmwifo xelisufleba. rodesac uflis moZRvreba da sax-
elmwifos qmedeba erTmaneTTan winaaRmdegobaSi modis, ekle-
siis pozicia gansxvavebulia. aAmis magaliTia wminda moci-
qulTa qmedeba, rodesac  iudevelTa sinedrionma maTTvis 
macxovris swavlebis qadagebis akrZalva moindoma, petrem da 
ioanem uTxres: `ukueTu samarTal ars winaSe RmrTisa Tqveni 

smenai ufrois, anu RmrTisa, sajeT~21.
saxelmwifos eklesiasTan damokidebulebas ki wminda ius-

tinianes me-6 novelaSi Camoyalibebuli principi aCvenebs, 
romelic eklesiisa da saxelmwifos urTierTobis safuZve-
lia22. xelmZRvanelobda ra am normiT, imperatori iusti-

                                                          
18 netari Teofilaqte bulgareli, maTes saxarebis ganmarteba, Tbilisi, 
2009, G295.
19 `yoveli suli ჴelmwifebasa mas umTavresisasa daemorCilen, rameTu ara 

ars ჴelmwifebaჲ, garna RmrTisagan, da romelni-igi arian ჴelmwifebani, 
RmrTisa mier ganwesebul arian.  amieriTgan romeli adgebodis 

ჴelmwifebasa, RmrTisa brZanebasa adgebis. xolo romelni-igi adgebodian,

Tavisa Tჳsisa saSjeli miiRon. rameTu mTavarni igi ara arian saSinel 

keTilis moqmedTa, aramed borotis moqmedTa. gnebavs Tu, raჲTa ara geSi-
nodis ჴelmwifebisagan? keTilsa iqmode da moiRo qebaჲ misgan,  rameTu 

RmrTis msaxuri ars Senda keTilisaTჳs. xolo ukueTu borotsa iqmodi, 

geSinoden, rameTu ara cudad ჴrmal abs; rameTu RmrTis msaxur ars Sen-

da, risxvisaTჳs Suris meZiebel borotis moqmedTaTჳs. vinaჲca jer-ars 
damorCilebaჲ ara xolo risxvisaTჳs, aramed gonebisaTჳsca iWჳsa. amisTჳs 
xarksaca miscemdiT, rameTu msaxurni RmrTisani arian, amisTჳsca moRuawe-
basa gankrZalul arian.  miscemdiT ukue yovelTa Tana-nadebsa: saxarkosa-
xarki, sazueresa-zueri, saSinelsa-SiSi, pativsa-pativi.~ ix., epistole 
wmindisa pavle mociqulisa, romaleTa mimarT, 13:1-7.
20 `daemorCileniT ukue yovelsave kacobrivsa dabadebulsa uflisaTჳs 
gina Tu mefesa, rameTu yovelTa zeda ars, gina Tu mTavarTa, viTarca mis 

mier movlinebulTa Suris meZiebelad borotis moqmedTaTჳs, xolo maqe-

belad keTilis moqmedTaTჳs. rameTu esreT ars nebaჲ RmrTisaჲ keTilis 

moqmedTaTჳs dadumebad ugunurTa kacTa umecrebasa.  viTarca aznaurni 
da nu viTarca safarvelad gaqun ukeTurebisa aznaurebჲ ege, aramed vi-
Tarca monani RmrTisani.~ ix., petre mociqulis kaTolike epistole pir-
veli, 2:13-16.
21B mociqulTa saqmeebi, 4:19.
22 `samRvdeloeba da mefoba es aris udidesi sikeTe, adaminisaTvis Rmr-
Tis uzenaesi sikeTiT boZebuli. maTgan pirveli (anu samRvdeleoba, sak-
lesio xelisufleba) zrunavs saRmrTo saqmeebze, xolo meore (mefoba, 
saxlemwifo xelisufleba) marTavs qveyanas da zrunavs adamianur saq-
meebze. orive erTi da igive wyarodan moedienaba da Seadgenen adamianuri 
cxovrebis mSvenebas. amitom, ise araferia mefis gulTan axlos, rogorc 
mRvdelmsaxurTa pativi, romlebic, Tavis mxriv, emsaxurebian mas, ganuwy-
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niane Tavis novelebSi saeklesio kanonebs saxelmwifo aqte-
bis Zalas aniWebda.

saxelmwifosa da eklesias Soris urTierToba ormxriv 
nebazea damokidebuli. eklesias macxovrisa da mociqulebi-
sagan Sesasruleblad savaldebulo moZRvreba mieca, rom-
liTac saxelmwifosTan urTierTobisas unda ixelmZRvane-
los.

2. eklesia erekle meoris mefobis periodSi

qarTveli erisa da eklesiis istoriaSi 1744 weli gansa-
kuTrebulad mniSvnelovania, radgan aRdga qristian mefeTa
taxti. 1744 wlis ivlisSi nadir Sahma qarTlis mefoba Tei-

muraz IIIIII-s, kaxeTisa ki - erekle IIII-sII uboZa. am faqtma xalxis 
arnaxuli aRfrTovaneba gamoiwvia. mematianes sityvebiT,
`qristesmoyvare mefe daujdaT da amiT yvela SeWirveba daa-
viwydaT qarTvelTa~23. rostom xanis gamefebidan (1632 w.)
1744 wlamde, qarTvel moRvaweTa Taobebi amisTvis iRwvod-

nen, sicocxles swiravdnen da loculobden. Teimuraz I-s 
surda daebrunebina taxti, magram ver moaswro. arCil mefes 

da vaxtang VI-s ucxo qveynebis daxmarebis imedi hqondaT da 
mis ZiebaSi ucxoeTSive dalies suli, iseve, rogorc am saq-
misTvis damaSvralma sulxan-saba orbelianma. vin moTvlis 
im gasaWirsa da zarals, rac qarTulma eklesiam muslim me-
feTa mmarTvelobisas gadaitana. qristianoba saukuneTa man-
Zilze qarTvelTa erovnul sarwmunoebad iqca. erTiani 
saqrTvelos daSlis Semdeg, islamuri qveynis mier saqarTve-
loSi qristianuli sarwmunoebis devna erovnul devnad 
aRiqmeboda. ilia WavWavaZe werda:„`qristianoba, qristes 
moZRvrebis garda, CvenSi niSnavda mTeli saqarTvelos miwa-
wyals, hniSnavda qarTvelobas~24.“

qarTveli xalxi aramarto zneobriv, aramed erovnul de-
gradaciasac ganicdida: `iseTi politikur-socialuri pi-
robebi iyo Seqmnili rom, qarTvelebi iZulebulebi iyvnen
galekebuliyvnen, gaTaTrebuliyvnen, esec ar ikmares yizil-

                                                                                                                                                
veteli locviT misTvis RmerTs evedrebian, da Tu samRvdeloeba yo-
velmxriv keTilmowyobili da RvmrisTvis saTnod  iqneba, saxlemwifo 
xelisufleba ki simarTliT uxelmZRvanelebs misTvis rwmunebulsaxlemwi-
fos, maSin maT Soris yvelaferi srul TanxmobaSi iqneba, rac kacobri-
obas mxolod sargebelsa da sikeTes moutans, amitom Cven udidesi ZaliT 
ZalisxmeviT vcdilobT RmrTis WeSmariti dogmatebisa da samRvdeloebis 
Rirsebis dacvas, da amiT, imedi gavqvs, RmrTisagan miviRoT udidesi si-
keTeebi da mtkiced gvepyras is, rasac vflobT.~ ix., dekanozi vladislavi 
(cipini), saRvTismetyvelo SemecnebiTIi almanaxi”`feriscvaleba~, Tbilisi, 
2012, 129.
23 saqarTvelos istoria, tomi III, Tbilisi, 2012, 341.
24 WavWavaZe il., qarTveli eri da Rvawli wm. Nninosi, gazeTi `iveria~, #9, 
1888.
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baSebma  da qarTvelebs masobrivad tyveebad yiddnen~25. im-
droindel mdgomareobas mematiane ase aRwers: `qronikonsa 
ume daicaviT sabaraTaSvilo, somxiTi, orbelianT mamuli 
da zogi gavida kaxeTs, zogni avidnen zemo qarTlSi da sae-
risTaoebSi, aRarsad darCa Senoba im mxares... iyo cema 

lekTagan maradis da oჴreba saqarTvelosa Sina~26.
am droisTvis qarTli da kaxeTi iranis vasalur qveynebs 

warmoadgenda. irani, rogorc wesi, samefo taxts Tavis 
erTgul qarTvel bagrationebs gamahmadianebis pirobiT aZ-
levda. maT valebs“da xanebs“uwodebdnen,27 magram verc gamah-
madianebulma qarTvelma mmarTvelebma da verc maT dasaxma-
reblad ganwesebulma yizilbaSma sardlebma qarTl-kaxeTSi 
iranelTaTvis sasurveli wesrigi ver daamyares28.

Seqmnili politikuri viTarebis gamo qarTlis taxti 
iranma Teimurazs uboZa da neba darTo am taxtze qristia-
nuli wesiT asuliyo.29 mematiane Teimurazs moses adarebs, 
romelmac egviptelTa mier damonebuli ebraeli eri ixsna.

mefis sazeimo kurTxeva 1744 wlis 1 oqtobers (axali 
stiliT, 14 oqtombers) sveticxovlobas, sveticxovlis sapa-
triarqo taZarSi gaimarTa. TiTqmis asi wlis Semdeg, kvlav 
qristianma  Teimuraz mefem qarTlis samefo taxti daikava. 
qarTvelobis erovnuli gadarCenisTvis saxelmwifos aRdgena 
iyo saWiro. amis Semdgom daiwyo saqarTvelos aRorZineba.30

qarTulma marlTmadidebelma eklesiam saqarTvelos isla-
mur saxelmwifoTagan gamoxsnisa da erovnul-qristianuli
saxelmwifoebriobis aRdgenaSi didi wvlili Seitana. ekle-
sia saxelmwifos gverdiT idga da mxardamxar ibrZoda
saqrTvelos gadasarCenad.31 samSobloSi dabrunebul Teimu-
razs anton kaTalikosi Tamar dedofalTan da erekle me-
fesTan erTad daxvda.32 kaTalikosma mefed kurTxeva 
samRvdeloebasTan erTad aRasrula. Tavis mxriv, qarTulma

                                                          
25M mitropoliti anania (jafariZe), saqarTvelos samociqulo eklesiis is-
toria, Tbilisi, 2009, 1036.
26 saqarTvelos istoria, tomi III, Tbilisi, 2012, 336.
27
M mitropoliti anania (jafariZe), saqarTvelos samociqulo eklesiis is-

toria, Tbilisi, 2009, 1037.
28

saqarTvelos istoria, tomi III, Tbilisi, 2012, 336.
29 `ebrZana mefis TeimurazisTvis xelmwifes (e.i, iranis Sahs nadirs) vi-
Tarca Tqveni mefobis rigi iyoso, egreT kurTxeva miiReo, es RmerTman 
mefes Teimurazs wyalobad mouvlina da scxo sacxebeli mefobisa, Torem 
ramdeni weliwadi gardasuliyo JamTa viTarebisgan da cxebuli mefe 
qarTlSi ara mjdariyo, madlobdeT RmrTisa, rameTu viTa mose egviptes 
wyvdeulTa israelTa mouvlina xsnad, egreT qarTvelTa agarianTagan 
tyved qmnilTa, mouvlina mefe Teimuraz.~ ix., orbeliani pP., ambavi qar-
Tlisani, Tbilisi 1981, 101.
30M mitropoliti anania (jafariZe), saqarTvelos samociqulo eklesiis is-
toria, Tbilisi, 2009, 1041.
31M iqve, 1046.
32 saqarTvelos istoria, tomi III, Tbilisi, 2012, 342.
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saxelmwifom aRorZinebisTanave mahmadian mefeTa epoqaSi 
(1614-1744) dauZlurebuli qarTuli eklesiis aRdgenasa da 
dacemuli zneobis, moSlili mamapapuri qristianuli zne-
Cveulebebis aRorZineba-ganmtkicebas Seuwyo xeli. amasve em-
saxureboda 1748 wlis saklesio kreba, romelic erekle IIII me-
fem moiwvia da romelsac anton kaTalikosi Tavmjdoma-
reobda.

3. 1748 wlis saeklesio krebis mowvevis winapirobebi

trulis, anu V-VI wminda msoflio krebis me-2 kanoni um-
niSvnelovanesia, radgan igi amtkicebs da msoflio mniSvne-
lobas aniWebs asobiT sxva kanons, romelsac savaldebulo 
Zala mieniWa yvela eklesiisaTvis.33 am kanonis ganmartebisas 
episkoposi nikodimi aRniSnavs, rom imave trulis krebis 30-
e kanoni nebas rTavs yvela adgilobriv eklesias Seiwynaros 
da sakuTar wes-Cveulebebs mihyves34. adgilobriv eklesias 
saerTo kanonis garda Tavisi specialuri saeklesio kanonis 
miRebac SeuZlia, Tumca igi Tavis safuZvelSi saerTo saek-
lesio kanonebs ar unda ewinaaRmdgebodes da erTian mizans
unda eswrafodes (romliskenac mimarTulia saerTo saekle-
sio samarTali)35.

1748 wlis saklesio krebis mowvevis mizezi iyo is rTu-
li viTareba, romelic imdroindel saqarTveloSi sufevda.

XVII saukunidan iran-osmaleTis mahmadianur blokadaSi moq-
cevam qarTveli eris TviTmyofadobas, gansakuTrebiT, mis 
sarwmunoebriv safuZvels seriozuli safrTxe Seuqmna. aR-
mosavlurma rkalma da iran-osmaleTis batonobam didi 
dartyma miayena saqarTvelos, mis tradiciebs. 1632 wlidan 
qarTlSi gamahmadianebuli mefeebis TiTqmis saukunovanma 
mmarTvelobam sazogadoebis zneobriv da sulier mdgoma-
reobas umZimesi kvali daaCnia36.

1748 wlis saeklesio krebis oqmebidan Cans, rom saqarT-
veloSi Seqmnil mZime viTarebas samarTliani gansjisa da 
qristes sjulis dacvis miviwyeba gamouwvevia. wminda weri-

                                                          
33M mitropoliti anania (jafariZe), saqarTvelos samociqulo eklesiis is-
toria, Tbilisi, 2009, 1038.
34 episkoposi nikodimi (milaSi), marlTlmadidebuli eklesiis kanonebis 

ganmarteba, tomi II, Tbilisi, 2007, 407.
35 iqve.
36 qarTveli mematiane daufaravad wers: ,,da icvalebodaca qceva-zneni 
qarTlisani da iqceodnen umetes yizilbaSTa zne-wesiTa da yovelTa uwe-
sobiTa. ... SeeriaT qarTvelTa gancxroma, sma-Wama yizilbaSuri, siZva-
mruSeba, tyvili, xorcTa gansveneba. ufro savalalo iyo, rom cxovrebis 
am msubuqma stilma” eris sulierebis daraji  sasuliero pirebic Cai-
Tria da mRvdel-mTavarnica hyofdnen ujeroTa.~ ix., vaxuSti bagrationi, 
aRwera samefosa saqarTvelosa, T. lomourisa da n. berZeniSvilis redaq-
ciiT, Tbilisi, 1941, 103.
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lis ucodinrobiT Sebilwuli da dakninebuli iyo `kanonni 
da wesi eklesiisa~37. rodesac oqmebSi saubaria, rom `kanon-
ni da wesi eklesiisa~ garyvnili da dakninebulia, aq igu-
lisxmeba rogorc msoflio saklesio krebaTa kanonebi, ise
saqarTvelos adgilobrivi saklesio krebebis kanonebic. ma-
galiTad, ruis-urbnisis saeklesio kreba (1104 w.),38 biWvin-
Tis saeklesio kreba, romelic cnobilia `kaTalikosTa sa-
marTlis~ saxeliT (1543-1549)39 da a.S. 1748 wlis krebis mow-
vevis mizezic am kanonebis Sebilwva da daucveloba gaxda. 
rogorc msoflio, ise adgilobriv saklesio krebaTa mowve-
vis mizani yovelTvis iyo, daemtkicebinaT WeSmariti sarwmu-
noeba, mieRoT dogmaturi da disciplinuri kanonebi, im 
problemebis gaTvaliswinebiT, romelic mocemul periodSi 
arsebobda.40 1748 wlis krebis oqmebidanac zustad es su-
liskveTeba Cans41.

xSiria erTi da imave Sinaarsis kanonTa gameoreba sxva-
dasxva saeklesio krebaze. wminda mamebis mier miRebuli ka-
nonebi, garkveuli garemoebebis gamo, daviwyebas eZleoda.
Sesabamisad, gameorebis mizanas uwin marTlmadidebluri 
eklesiis mier Sewynarebuli kanonebis aRorZineba da damt-
kiceba warmoadgenda. qarTuli sinamdvilidan gamomdinare, 
msgavsi ram 1748 wlis saeklesio krebasac axasiaTebs.

qveynis ganviTarebisTvis eklesiaSi reformebis gatareba 
aucilebl pirobas warmoadgenda. eklesia musliman dampy-
robelTa batonobis gamo umZimes mdgomareobaSi iyo.
qarTl-kaxeTSi 41 eparqiidan aTiRa iyo SemorCenili. sxva 
eklesiaTa Zlieri gavlenac igrZnoboda, gansakuTrebiT, mo-
nofizitebisa da romaul kaTolikuri eklesiis, rac qar-
Tul Rirebulebebsa da faseulobebze mniSvnelovnad moqme-
debda.42 Ppatriarq antonis rCeviT, 1748 wlis 16 noembers 

                                                          
37 `vinaidgan pirvel amaTsa warmarTni mefeni flobdes qarTevlTa, ranTa, 
kaxTa da yovlobiTad, ersa RmrTisasa da qristes cxovarTa ara avlendes 
wrfelad mwvanilovansa, aramed aZovebdes ekalTa da kurosTavTa zeda; da 
amiT mizeziTa mier naTlad sja da sjulsa-xedva mifarul iyo da ume-
crebiTa werilisaTa ganryunil iyo da dakninebulkanoni da wesi ekle-
siisa.~ ix., doliZe i., qarTuli samarTlis Zeglebi, tomi III, Tbilisi, 
1970, 798.
38M mitropoliti anania (jafariZe), saqarTvelos samociqulo eklesiis is-
toria, Tbilisi, 2009, 762.
39 iqve.
40 mitropoliti anania (jafariZe,) saqarTvelos saeklesio krebebi, Tbi-
lisi, 2003, 91-97.
41 `miiRes pirvelad mtkice brZanebai wmindisa saxarebisa da samociqulos 
kanonisai da wmindaTa SvidTa msoflioTa krebaTa, da wamebiTa maTiTa 
aRavsesnaklulevaneba eklesiisa daamtkicnes da dawernes kanoni ese.~ ix., 
doliZe i., qarTuli samarTlis Zeglebi, tomi III, Tbilisi, 1970, 798.
42 mitropoliti anania (jafariZe), saqarTvelos samociqulo eklesiis is-
toria, Tbilisi, 2009, 1048.
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TbilisSi erekle meorem saeklesio kreba moiwvia,43 romelic 
iseTive mniSvnelobis unda yofiliyo, rogorc aRmaSenebli-
seuli ruis-urbnisis kreba da masze miRebuli gadawyveti-
lebebi44.

4. mefe, rogorc krebis momwvevi

imperatorebis mier msoflio krebebis mowvevam erTgvari 
praqtika daamkvidra da  saeklesio krebis mowvevis ufleba-
mosileba saxelmwifos meTaurs mieniWa. Tavis mxriv, es mov-
lena qarTul sinamdvileSic aisaxa: msoflio saeklesio kre-
bebis msgavsad, saqarTvelos samociqulo eklesiis adgilo-
brivi saeklesio krebebi uSualod qarTveli mefeebis mier
moiwveoda. ruis-urbnisis saklesio krebac, romelic Tavisi
mniSvneblobiTa da avtoritetulobiT yovelTvis gamoir-
Ceoda qarTuli marTlmadidebluri eklesiis istoriaSi da 
dResac ar kargavs aqtualobas, 1104 wels wminda mefe daviT 
aRmaSenebelma moiwvia.45 1335 wels giorgi brwyinvalis mier 
mowveulma krebam mravali saeklesio da saero sakiTxi moa-
wesriga46.

Aam praqtikis Sesabamisad, 1748 wlis saeklesio kreba, ro-

gorc krebis oqmebidan Cans, erekle II-is brZanebiT moiw-
vies.47 miuxedavad imisa, rom msoflio saeklesio krebebi 
uSualod imperatorebis brZanebiT moiwveoda, krebebs 
umaRlesi saeklesio Tanamdebobis pirebi Tavmjdomareobd-
nen48. mefis mier krebis mowvevis uflebamosileba ar gulis-
xomda saeklesio saqmeebSi Carevasa da sakanonmdeblo saqmia-
nobaSi monawileobas. Aamas adasturebs msoflio krebis mim-
dinareobaSi imperator konstanitine didis CaurevlobaI. 
vaxuSti batoniSvili ki aRwers, rom wminda Mmefe daviT aR-
maSenebeli ruis-urbnisis saeklesio krebas ara rogorc 

                                                          
43 mitropoliti anania (jafariZe), saqarTvelos saeklesio krebebi, Tbi-
lisi, 2003, 310-312.
44 iqve, 192.
45 saqarTvelos istoria, tomi III, Tbilisi, 2012, 374.
46 mitropoliti anania (jafariZe), saqarTvelos saeklesio krebebi, Tbi-
lisi, 2003, 241.
47 `saTnoyofiTa RmrTisaiTa yovelTa mbadisaTai iqvelgulsmodgina rto-
man daviTisman, RmrTiv-cxebulis Teimuraz mefisa Zeman iraklim pankar-
tionma, kaxTa mefeman, ganmgebelman qarTlisaman, xolo TvT vidreme 
RmrTiTa pinaqsul sjulebiTa marlT-meaRresaman aRaxuna goenbis cis 
naTlis bWeni da wadierebia RrubeliT Semokribna mwyemsni sityvierTa 
kravTani mtkicesa Sina qalaqsa tfilisisa.~ ix., doliZe i., qarTuli 
samrTlis Zeglebi, tomi III, Tbilisi, 1970, 798.
48 mag., I msoflio krebas evstaTi antioqieli Tavmjdomareobda, imperato-
ri konstantine didi ki krebis sxdomebs eswreboda da rig SemTxvevebSi, 
mas sityviTac xsnida. ix., saqarTvelos eklesiis kalendari, Tbilisi, 
1974, 132.
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mefe, aramed rogorc mona ise eswreboda.49. 1748 wlis saek-

lesio krebac dadgenil praqtikas mihyveba: erekle II krebis 
sxdomebs eswreboda, magram uSualo monawileobas kanonSe-
moqmedebiT saqmianobaSi ar iRebda50.

eklesiis mxridan mefisTvis saeklesio krebis mowvevis 
uflebamosilebis delegireba saxelmwifos ZlierebiTa da 
avtoritetulobiT iyo ganpirobebuli. xSirad krebis mow-
vevasTan dakavSirebul xarjebs, risi finansuri saSualebac 
eklesias ar gaaCnda,  mefe iRebda51. mefisa da saxelmwifos 
interesSi dogmatur-kanonikuri da zneobrivi sakiTxebis 
mogvareba Sedioda - sarwmunoebasa da keTilmsaxurebaSi 
mtkice sazogadoeba, samoqalaqo mTavrobasa da sjuls Zne-
lad daupirispirdeboda da marTlamadidebluri swavlebis 
Sesabamisad, saxelmwifos daemorCileboda52.

saWiroebis SemTxvevaSi eklesias ar ekrZaleba kanonier 
xelisuflebas TxovniT mimarTos. bizantieli imperatorebi 
saWiroebisamebr eklesiis dasacavad yovelTvis gamodiod-
nen.53 1748 wlis saeklesio kreba kidev erTxel mianiSnebs im-
aze, rom eklesia da saxelmwifo urTierTdamoukidebeli 
subieqtebi arian da arsebuli situaciidan gamomdinare, aq-
tiurad TanamSromloben. yizilbaSi mTavrebis xelSi ro-
gorc eklesia, ise saxelmwifo arasaxarbielo mdomareobaSi 
imyofeboda. saxelmwifo gaZlierebas cdilobda, rac ekle-
siaSi wesrigis aRdgeniT daiwyo. 1748 wlis saklesio krebis 
mowveva, rogorc sruliad saqarTvelos patriarqis anton 

kaTalikosis, ise erekle II-is interesebSic Sedioda54.
1748 wlis saklesio kreba erekle II-s wminda daviT mef-

salmunis STamomavals uwodebs.55 qarTveli sasuliero pire-
bis mier qarTveli mefeebis wminda daviT mefis STamomavle-
bad miCneva araerTxelaa gaJRerebuli. amave mosazrebas gri-
gol xanZTelis mier aSot kurapalatisadmi naTqvami sity-
vebic ganamtkicebs -`daviT winaswarmetyvelis da uflisgan 

cxebulis Svilad wodebulo xelmwifeo~56. mefis institutis 

                                                          
49 qarTlis cxovreba, IV, Tbilisi, 1973, 156.
50 Jordania T., anton I, saRvTismetyvelo Jurnali, #1, 1991, 66.
51 mitropoliti anania (jafariZe), saqarTvelos saeklesio krebebi, Tbi-
lisi, 2003, 91.
52 epistole wmindisa pavle mociqulisa romaelTa mimarT, 13:1.
53DEKDEDDDDEEADE dekanozi vladislavi (cipini), saRvTismetyvelo SemecnebiTIi alma-
naxi”`feriscvaleba~, Tbilisi, 2012, 123.
54 doliZe i., qarTuli samarTlis Zeglebi, tomi III, Tbilisi, 1970, 798.
55 `saTnoyofiTa RmrTisa yovelTa mbadisaiTa iqvelgulsmodgina rtoman 
daviTisman, RmrTivcxebulisa Teimurazis mefeis Zeman irakli pankration-
ma.~ ix., iqve.
56 ix., `qarTuli mwerloba~, Itomi I, Tbilisi, 1987, 148.
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RmrTiTdadgenilebas ganawesebs rogorc wminda werili,57

ise qarTuli saero mwerlobac58.
eklesiis mier saeklesio krebis mowvevis uflebamosile-

bis saxelmwifos umaRles warmomadgnelze, mefeze delegire-
ba maT mWidro TanamSromlobasa da simfoniur urTierTo-
baze miuTiTebs.

5. saeklesio krebis kanoni

1748 wlis saklesio krebis 26-e kanoni umniSvnelovanes 
danawess Seicavs. igi uSualod gansazRvravs eklesiisa da 
saxelmwifos urTierTobas;„saxelmwifos mimarTavs, raTa man 
eklesiis sakuTrebaSi arsebuli qoneba daicvas.59 msgavs de-
bulebas Seicavs, rogorc msoflio mniSvnelobis, ise sa-
qarTvelos adgilobriv saklesio krebaTa kanonebic.

mociqulTa 41-e kanoni saeklesio qonebis gankargvis uf-
lebamosilebas epikoposs aniWebs.60 xolo 38-e kanoniT ki 
episkoposs ekrZaleba saeklesio qonebis miTviseba, gaflangva 
da aramiznobrivi xarjva. saeklesio qoneba RmrTisaa, Sesa-
bamisad, mxolod RvTisaTvis saTno saqmeebs unda moxmardes. 
Eepiskoposs saklesio qonebis gankargvis sruli uflebamo-
sileba ar gaaCnia, rac masze eriskacis uflebamosilebasac 
gamoricxavs. wminda Teofile aleqsandrielis me-11 kanoni 
eklesiis qonebis miTvisebas yvelas ukrZalavs61. msgavs dana-
wess ruis-urbnisis saeklesio krebis me-6 kanonic Seicavs.

VII msoflio krebis me-12 kanoni episkoposebis an sxva da-
bali sasuliero wodebis mqone pirebisagan saeklesio miwe-

bis saxelmwifosTvis gadacemis sakiTxs awesrigebs62. VII

                                                          
57B saxareba ioanesi, Tavi 19:11.
58" `misgan ars yovli xelmwife saxiTa mis mieriTa.~, ix., SoTa rusTaveli, 
vefxistyaosani, Tbilisi, 1992, 13.
59 `amasaca vikadrebT RmrTismsaxurebisa TqvenisaTvis, keTilmorwmuneno 
mefenoraTa saepiskoposoni eklesiaTa agarakni da dabani anu saarqman-
dritoTa da winamZRvarTa monsatreTani eriskacTa ar xel-ewifebis dam-
Zlavrebad, mamulad Tvisad mitaceba da damkvidreba, amas wmindai ese 
kreba rjul-gidebT, gevedrebiT da gamcnebT eseviTarsa ganyenebisa eri-
sagan.~, ix., doliZe i., qarTuli samarTlis Zeglebi, tomi III, Tbilisi, 
1970, 798.
60 mociqulTa 41-e kanoni.
61 Teofile aleqsandrielis 11-e kanoni.
62 `Tu aRmoCndeba, rom sakuTari sargeblis gamo episkoposma an iRumenma 
saepiskoposos an monastris kuTvnileba xelSi Caugdo saero mTvarobas an 
sxva romelsame pirs: aseTi gadacema arasafuZvlianad unda CaiTvalos. 
wmida mociqulebis ganwesebisamebr, romelic ambobs: episkoposi unda 
zrunavdes yovelgar saeklesio qonebaze da ganagebdes mas, viTarca 
RmrTisaTvis umzirdes; ekrZaleba mas miiTvisos raime am qonebidan, an 
naTesavebs daurigos saRmrTo kuTvnileba. Tu vinme uqonelia, uwyalobos 
mas, rogoc uqonels, magram am mizeziT ar gayidos eklesiis qoneba. roca 
mizezad mohyavT is, rom miwas zarali moaqvs, da araviTari sargebeli 
misgan ar Semodis, aseT SemTxvevaSic ar unda mieces agaraki adgilobriv 
mmarTvelebs, aramed klirikosebs an miwaTmoqmedebs. Tu mzakvrul gzas 
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msoflio krebis me-12 kanonis Teofile aleqsandrielis me-
11 kanonTan erTobliobaSi ganxilvisa da kanonis analogiis 
principis gamoyenebis SemTxvevaSi, sasulero pirebis mxri-
dan nebayoflobiTi gadacema ukanonoa. Sesabamisad, saekle-
sio miwebis TviTneburad mitaceba, ra Tqma unda, dauSvebe-
li qmedebaa, rasac 1748 wlis saklesio krebis 26-e kanoni
saxelmwifos ukrZalavs. amave krebaze eriskacTagan mitace-
buli saeklesio mamulebi daumtkicda eklesias63.

karTagenis saeklesio krebis wminda mamebma, TavianT 93-e 
(104-e) kanonSi gamoxates azri, rom `saxelmwifo xeli-
suflebis keTilmsaxuri RmrTismoSiSi warmomadgenlebi ek-
lesiis damcvelad arian mowodebulni. mefeTa kacTmoyavre-
bas evaleba izrunos, rom kaTolike eklesia, qristes sarw-
munoebis mSobeli da sarwmunoebis simtkiciT maTi 
aRmzrdeli, dacul iqnes mefis ganmgeblobiT, raTa keTilm-
saxur mpyrobelTa zeobisas, meamboxe kacebma ver SeZlon 
ZaladobiTa da SiSiT daimorCilon uZluri eri, rodesac 
darwmunebebiT mis Seryvnas ver axerxeben~64. 1748 wlis saek-
lesio krebis 26-e da karTagenis 93(104)-e kanoni erTsa da 
imave sakiTxs awesrigebs. isini mimarTaven keTilmsaxur me-
feebs, eklesia urwmuno eriskacebis zianisagan daicvan.

1748 wlis saeklesio krebis 26-e kanoni saxelmwifosadmi 
mimarTulia ara im mizniT, rom man Tavad Sewyvitos msgavsi 
qmedebebi, aramed avaldebulebs, rom eklesiis sakuTrebis 
ufleba uzrunvelyos da eriskacTagan saeklesio miwebis mi-
taceba aRkveTos.65 eklesias msgavsi saxis marTlsawinaaRmde-
go qmedebebis aRkveTis Zalaufleba ar aqvs. is daxmarebisT-
vis mimarTavs saxelmwifos. am kanonis ganmartebisas kidev 
ufro naTlad Cans, raoden mWidro da kargi urTierToba 
iyo eklesiasa da saxelmwifos Soris im periodSi. 

Ddaskvna

TavianTi miznebis aRsasruleblad eklesiasa da saxelm-
wifos Soris sxvadasxvagvari urTierTobis sistemebi ya-
libdeba. ZiriTadad, aseTi urTierTobebi iyofa sam saxeo-
bad: 1. qveSevrdomobis anu subordinaciuli, 2. paraleluri 

                                                                                                                                                
gamonaxaven da mTavari miwas klirikosisagan gadaisyidis an glexisagan, 
aseT SemTxvevaSic nasyidoba ukanonoa, da ganayidi unda daubrundes sae-
piskoposos an monasters. xolo amis Camdeni episkoposi an iRumeni gaZeve-
buli iqnes: episkoposi saepiskoposodan, iRumeni ki monastridan, rameTu 
borotad ganabnies is, rac ar SeukrebiaT.~ - am SemTxvevaSi saubaria sa-
suliero pirebis mxridan miwis nakveTis nebayoflobiT gadacemaze da ara 
mitacebaze. ix., VII msoflio krebis me-12 kanoni.
63 mitropoliti anania (jafariZe), saqarTvelos saeklesio krebebi, Tbi-
lisi, 2003, 323.
64 karTagenis 104-e (93) kanoni.
65 doliZe i., qarTuli samarTlis Zeglebi, tomi III, Tbilisi, 1970, 798.
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anu sruli gamijvnis da 3. urTierTTanamSromlobis anu 
koordinaciis sistemebi.66

im rTuli mdgomareobis gaTvaliswinebiT, romelic im-
droindel saqarTveloSi sufevda, eklesiisa da saxelmwifos 
urTierToba urTierTTanamSromlobis anu koordinaciis 
sistemis safuZvelze xorcildeboda. Seqmnili viTarebidan 
gamomdinare, orive RmrTivdadginebul instituts, saxelm-
wifos da eklesias, TavianTi miznebis gansaxorcieleblad 
erTad dgoma esaWiroeboda. aman ganapiroba eklesiisa da 
saxelmwifos harmoniuli damokidebuleba. msgavsi urTier-

Tobis Camoyalibebas mefe erekle II-isa IIIda kaTalikos anton I-
is IInaTesaurma kavSirmac Seuwyo xeli.

eklesiasa da saxelmwifos Soris Mmsgavsi urTierToba 
simfoniuri urTierTobis saxeliTaa cnobili.67 simfoniis 
arsi ki gulisxmobs rogorc urTierTTanamSromlobasa da 
daxmarebas, ise, erTi mxaris Caurevlobas meore mxaris gan-
sakuTrebul kompetenciaSi. eEpiskoposi emorCileba saxelmwi-
fosa da mis kanonebs, rogorc moqalaqe. saxelmwifos war-
momadgeneli ki eklesias emorCileba rogorc eklesiis wevri 
- codvili adamiani, romelic sulis xsnaSi eklesiisgan dax-
marebas eZebs. saxelmwifo eklesiisagan moralur, sulier 
Semweobas elis; eklesia ki RmrTisgan dakisrebuli mova-
leobis ganxorcielebaSi saxelmwifos mxardaWeras iRebs. 
saxelmwifo valdebulia, eklesias Sesabamisi pirobebi
Seuqmnas68.

marTlmdidebluri eklesia flobs WeSmariti mecnierebis 
sisavses. Sesabamisad, eklesiasa da saxelmwifos Soris ur-
TierTobis idealuri sistemis formulireba marTlmadi-
debluri eklesiis swavlebis safuZvelze aris SesaZlebeli.
saeklesio-saxelmwifoebrivi urTierTTanamSromloba 
ormxrivi movlenaa. istoriulad, es sistema SeiZleboda ga-
momuSavebuliyo mxolod iseT saxelmwifoSi, romelic 
udides erovnul siwminded marTlmadideblur eklesias 
aRiarebda69.

eklesiasa da saxelmwifos gansxvavebuli ufleba-movaleo-
bebi aqvT, magram, marTlmadidebluri eklesiis swavlebiT,
maT erTi sawyisi gaaCniaT - orive instituti RmrTivdawe-
sebulia. aqedan gamomdinare, eklesiisa da saxelmwifos erTi 
saerTo da mTavari mizani RmerTis msaxurebaa: `rameTu mis 
mier daebada yovelive caTaSina da queyanasa zeda, xilulni 
da ara-xilulni, anu Tu saydarni, anu Tu uflebani, gina 

                                                          
66P bumisi p. i., kanonikuri samarTali, Tbilisi, 2010, 194-195.
67 dekanozi vladislavi (cipini), saRvTismetyvelo SemecnebiTIi alma-
naxi”`feriscvaleba~, Tbilisi, 2012, 127.
68DEKDEDDDDEEADE iqve, 123.
69DEKDEDDDDEEADE iqve.
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Tu mTavrobani, gina Tu ჴelmwifebani, - yovelive mis mier 
da misa mimarT daebada~70.

                                                          
70B pavle mociqulisa wigni kolaselTa mimarT, 1:16.



237o. maCaiZe, eklesia da saxelmwifo

Collaboration of the Church and the State 
on the Example of the 1748 Local Council

Summary

Otar Machaidze

The paper covers and describes the collaboration between the orthodox church
of Georgia and the kingdom of East Georgia, on the example of the 1748 council 
of the church of Georgia. The paper consists of six chapters. It covers general 
teaching of the Christianity regarding the relationship of the church and the state,
the period of the reigning king Erekle II of Georgia, circumstances prior to the 
1748 council, the King as a convoker of the council, the canons of the council and 
the conclusion.

The introduction covers the general teaching of the Christianity regarding the 
relationship of the church and the state, based on the teachings of our Lord, his 
holy apostles and holy fathers, who have taught the followers how the church can 
collaborate with the state and how a Christian ruler of the state is obliged to 
respect and consider the church.

II chapter describes the period of the reign of king Erekle II. This period was 
one of the most difficult according to the social and political conditions of those 
times. But also this was the period when Georgians restored the right to have a 
Christian king that was seized by the Persian shahs since late 1600. King Erekle 
II’s reign is marked in the history of Georgia by the start of the final struggle to 
save the Christianity, the church and the whole country. All of these matters are 
given in this chapter.

Chapter III refers to the circumstances prior to the council. The supremacy of 
Persia over Georgia had very negative influence on not only orthodox parish, but 
the clergymen as well. These anti-Christian politics of Persia Shahs resulted with 
the lost of knowledge of the Christian faith, degeneration of the population from 
the point of view of the Christian ethics and abrogation of ecclesiastical canons by 
the bishops and priests. So the council pointed the goal to fully restore and 
strengthen orthodox faith and the canonical order of the church.

In the IV chapter is discussed the king Erekle II as the convoker of the church 
council. The discussion reviews the examples of the ecumenical councils and 
other local councils of Georgia. Ecumenical councils were convoked by byzantine 
emperor and such practice was also common in Georgia. 

The V chapter analyzes the canon of the council where the kingdom agrees to 
protect the property of the church. This canon as the protector of the interests of 
                                                          
 Student at Ivane Javakhishvili Tbilisi State University.
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the church can be considered as a good example of the collaboration between the 
church and the state.

The VI chapter is summing up the relationship between the church and the 
state in the discussed period. Here is given also the reasons what leaded the 
relationship to such firm collaboration and also explanation of the necessity of 
symphony between the two god-established institutions.

The aim of the paper is to discuss the reflection of the Christian teaching on 
the 1748’s council, to show the necessity of the collaboration and balance 
between the church and the state and to introduce to the reader the aims of the 
above-mentioned council for the fulfillment of the church’s teaching.
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saqarTvelos 1995 wlis 

konstituciis `sakuTari saxe~

peter heberle

Targmna laSa bregvaZem

batonma laSa bregvaZem mTxova saqarTvelos konstituciis 
Sesaxeb Cemi mosazrebebis gadmocema (konstituciis proeqtis 
inglisurenovani Targmani winamdebare narkvevis avtorma

gamoqveynda sajaro samarTlis weliwdeulSi - JöR 46 (1998), S. 
406 ff.). siamovnebiT vasruleb am Txovnas, miT ufro, rom 
didi pativiscemis grZnobiT var ganmsWvaluli `evropuli 
saqarTvelos~, misi mdidari kulturuli memkvidreobisa da 
megobruli xalxis mimarT.

Sesavali

moyolebuli politikuri transformaciebis gardamtexi

momentidan - 1989 saocrebaTa wlidan (annus mirabilis), evropis 
masStabiT Cven vakvirdebiT `konstituciuri saxelmwifos~
sferoSi mimdinare kanonSemoqmedebisa da recefciis inten-
siur process. mocemuli transformaciis tipiuri nimuSia
calkeul erebs Soris mimdinare sakanonmdeblo `gacemisa~
da `miRebis~ procesebi, romlis drosac erTmaneTisgan unda 
ganvasxvaoT teqstis, mecnierebis (Teoriebi) da sakonstitu-
ciosamarTlebrivi praqtikis recefcia. evropis orive sa-
konstitucio sasamarTlo - evropis kavSiris sasamrTlo da 
evropis adamianis uflebaTa sasamarTlo - CarTulia am Se-
moqmedebiT procesSi. Sesabamisad, SedarebiTi sakonstitu-

cio samarTali, rogorc kulturaTa Sedareba (Kulturverglei-
chung), Rebulobs kanonis ganmartebis axali meTodis - Seda-
rebiTsamarTlebrivi meTodis mniSvnelobas, rogorc `mex-
uTe~ meTodi - fridrix karl fon savinis mier damk-
vidrebuli (1840) oTxi klasikuri meTodis gverdiT. funq-
cionalursamarTlebrivi TvalsazrisiT unda gaimijnos 
konstituciaTa Sedareba, rogorc interpretaciis wyaro
erTi mxriv mosamarTleTa da mecnierTa da meore mxriv sa-
konstitucio politikosTa xelSi. egreTwodebuli teqstTa 
safexurobrivi paradigmis (1989) Semdeg cxadi gaxda, rom 
Zveli konstituciuri realoba gansazRvrul qveyanaSi, mog-
vianebiT imave qveyanasa Tu mezobel erSi teqstualurad 

                                                
 ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 
asistent-profesori.
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konstituciur safexurze iqneba ayvanili. amgvarad moxda 
germaniis federaciuli respublikis sakonstitucio sasa-
marTlos praqtikis `Sedineba~ aRmosavleT evropis, magram 
aseve Sveicariis teqstualur safexurebSi. evropis adamianis 
uflebaTa sasamarTlos ZiriTadi uflebebs doqtrina, 
evropis adamianis uflebaTa konvenciis Tanaxmad, myarad im-
kvidrebs adgils reformirebis procesSi myofi aRmosavleT
evropis saxelmwifoTa konstituciebis teqstSi. Tumca, es ar 
aris calmxrivi procesi. upirveles yovlisa, imedia samo-
mavlod dasavluri konstituciuri saxelmwifoebic amJamad 
reformirebis procesSi myofi aRmosavluri konstitucebis 
inovaciurobisagan ganicdian `STagonebas~ (magaliTad, Tun-
dac ungreTis sakmaod `uSiSari~ konstituciuri teqstisa-
gan, romlis mixedviTac umciresobani warmoadgenen `saxelm-
wifoebrivi mSeneblobis faqtors~).   

1. preambulebi

kulturologiur mecnierebaTa TvalsazrisiT, preambule-
bi miesadageba prologebs, preludiebs, uvertiurebs. pream-
bulebis meSveobiT xdeba mTeli konstituciis mniSvnelobis 
dayvana moqalaqeTaTvis gasageb enaze, rac maTi gulis moge-
bas emsaxureba. preambulebi uzrunvelyofen konstituciuri 
istoriis gadamuSavebasa da konstituciuri momavlis pro-
gramul gadmocemas. garkveuli TvalsazrisiT, isini war-
moadgenen Zveli konstituciis koncetrats. maT aqvT norma-
tiuli Zala da SeswevT `drois msvlelobasTan~ erTad ne-
bismieri saxelmwifoebrivi funqciis konkretizeba.

saqarTvelos konstituciis preambula Seesabameba pream-
bulaTaTvis savaldebulo Teoriul moTxovnebs. is aris 
mkafio da gasagebi Sinaarsis da afuZnebs mniSvnelovan 
konstituciur principebs (magaliTad `socialuri saxelm-
wifos~, `uflebebisa da Tavisuflebebis~ da mSvidobis 
principebs) da awarmoebs istoriul gangrZobiTobas, axdens 
ra istoriis gadamuSavebas 1921 wlis konstituciaze miTi-
TebiT. amisi miRweva yvela konstituciur saxelmwifos ro-
di SeuZlia. xSirad isini Segnebulad axdenen istoriuli 
Tanmimdevrobis gaxleCas winare konstituciuri mdgomareo-
bisagan.

gansakuTrebuli qebis Rirsia konstituciis preambulis 
gaxsna `saqarTvelos moqalaqeebze~ miTiTebiT. es iZleva `sa-
moqalaqo demokratiis~ damkvidrebis SesaZleblobas. moqa-
laqeebi Tavadve amyareben konstitucias! germaniis masStabiT
es gabeda mxolod 1992 wels miRebulma brandenburgis 
axalma konstituciam. ZiriTadad preambulebi iwyeba 
`xalxze~, rogorc konstituciis damfuZnebel Zalaze miTi-
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TebiT, rac sieisa da rusos mier damkvidrebuli franguli 
tradiciis gavlenaa. Cemi azriT, saqarTvelos 1995 wlis 
konstituciam ukeTesi teqstualuri safexuri airCia. 

2. ZiriTad uflebaTa katalogi

saqarTvelos konstituciaSi ganmtkicebuli adamianis Zi-
riTadi uflebebi (muxlebi 12-47), mTliani saxiT Tu calke 
muxlebiT aRebuli, mxolod `cqerad Rirs~, da metsac im-
saxurebs. mocemuli muxlebi araTu miesadageba ZiriTadi 
uflebebis principebis Tanamedrove ganviTarebis safexurs, 
aramed aqa-iq sruliad axals, `sakuTar~ normasac Sevxvde-
biT, magaliTad rogoricaa 37-e muxlis me-5 punqti. gansa-
kuTrebuli aRniSvnis Rirsia Cem mier `ZiriTadi uflebebis 

ganviTarebis pirobad~ (Grundrechtsentwicklungsklausel) wodebuli 
39-e muxli. mocemuli piroba iZleva samomavlod imis saSu-
alebas, rom ganviTarebul iqnes sruliad axali, calkeuli 
ZiriTadi ufleba, kerZod ki samive saxelmwifo funqciis 
meSveobiT. rasakvirvelia, arsebobs mocemuli normis uc-
xouri winamorbedebi, magaliTad 1992 wlis estoneTis 
konstituciis me-10 muxli, Tumca saqarTvelos kons-
tituciis 39-e muxls aqvs sruliad `sakuTari saxe~. SegviZ-
lia mouTmenlad davelodoT, Tu saqarTveloSi, momdevno 
wlebis manZilze, romeli calkeuli ZiriTadi ufleba iqneba 
SemoqmedebiTad ganviTarebuli mocemuli principis safuZ-
velze (SesaZloa, kulturuli identobis ufleba?). calkeul 
ZiriTad uflebaTa garantiebisagan, gansakuTrebuli aRniSv-
nis Rirsia adamianis pativisa da Rirsebis dacvis konkre-
tizeba me-17 muxlis me-2 punqtSi. aseve sanimuSoa adamianis 
piradi cxovrebis da kerZo sferos detaluri aRwera me-20
muxlis pirvel punqtSi. igive iTqmis aucilebeli sazoga-
doebrivi saWiroebisaTvis kerZo sakuTrebisa da memkvi-
dreobis uflebis SezRudvis Sesaxebac (21-e muxli, punqti 
me-2). inovaciuria, konstituciuri SedarebiTobis Tval-
sazrisiT, aseve 23-e muxlis me-2 punqti, romelic krZalavs 
`SemoqmedebiT procesSi~ Carevas. 24-e muxlis me-4 punqti 
mogvagonebs evropis adamianis uflebaTa konvenciisa da Se-
sabamisad, strasburgis evropis adamianis uflebaTa sasa-
marTloSi ganmtkicebuli `sazogadoebrivi aucileblobis 

doqtrinas~ (Gemeinwohljudikatur). dasasruls, aRsaniSnavia 30-e
muxlis me-2 punqti (saxelmwifos valdebuleba `samewarmeo 
konkurenciis ganviTarebisaTvis~ xelis Sewyobis Sesaxeb). 
saqarTvelos saxalxo damcveli (43-e muxli) xels uwyobs 
ZiriTadi uflebebis dacvas Cem mier ganviTarebuli princi-

pis - “status activus processualis” - meSveobiT. 
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3. saxelmwifos funqciebi

saxelmwifos funqciebi warmoadgens konstituciuri sax-
elmwifos Tanamedrove ganviTarebis donis myar elements. 
zogierT qveyanaSi xdeba maTi Tavdajerebuli, ucnaurad 
Warbi zomiT normireba, rac qmnis maTi ormxrivi blokire-
bis safrTxes. es exeba Tundac braziliis 1988 wlis kons-
titucias. qarTveli kanonmdebeli aRmoCnda sakmaod Wkviani 
mocemuli sferos zomieri regulirebisas. 31-e muxli xeli-
suflebas uwesebs qveynis `Tanabari socialur-ekonomikuri 
ganviTarebis~ movaleobas. 37-e muxlis me-4 punqti axdens 
gonivruli ekologiuri politikisa da momavali Taobis 
dacvis valdebulebis normirebas. gansakuTrebul warmate-
bad unda CaiTvalos 34-e muxli. aq Cven winaSea sanimuSo 

norma - `kulturuli saxelmwifos principi~ (Kulturs-
taatsklausel), romelic individualur kulturul uflebebsa
da saerTaSoriso urTierTobebis kulturul politikas
erTmaneTs ukavSirebs. aseve, sanumuSoa `erovnul da zogad-
sakacobrio RirebulebaTa~ aRiareba. is, rom mocemuli
muxli `kulturuli erTsaxovnobis~ nacvlad `kulturuli 
TviTmyofadobis~ xelSewyobas isaxavs miznad, aSkaraa. 34-e
muxlis me-2 punqtSi mocemul kulturuli memkvidreobis 
dacvis princips Sinaarsobrivad moeZebneba mravali Sesaty-
visi norma sxva konstituciebSi, Tumca mocemuli muxli in-
arCunebs Tavis ganumeorebel elfers. rasakvirvelia, SeiZ-
leba daisvas kiTxva imis Sesaxebac, Tu ramdenad Sors SeiZ-
leba wavides saqarTvelos yoveli moqalaqis `ZiriTadi mo-
valeoba~ da xom ar uwesebs mocemuli Sinaarsis muxli mo-
qalaqeebs zedmet movaleobebs. albaT mocemuli normidan 
skolebis aRmzrdelobiTi funqciac gamomdinareobs: kul-
turuli memkvidreobis mofrTxileba da garemosa da bune-
bis dacvis cnobierebis Camoyalibeba.

saboloo jamSi yuradReba unda gamaxvildes imaze, rom 
saxelmwifos yvela funqcia, dawerili Tu dauwereli for-

miT, sazogadoebriv keTildReobas ganamtkicebs (Gemeinwohl-
bezug). sxva qveynebis konstituciebSi xSirad gvxvdeba `sazo-
gadoebrivi keTildReobis~ metafora. am mxriv saqarTvelos 
konstitucia TavSekavebiT gamoirCeva. Tumca sazogadoebrivi 
keTildReobis principi mainc JRers `Sefarulad~ 71-e mux-
lis pirvel punqtSi mocemuli prezidentis ficis teqstSi. 
da igi atarebs ara marto deklaraciul xasiaTs.

da bolo miTiTeba: me-3 muxlis pirveli punqti gan-
sazRvravs `saqarTvelos umaRles saxelmwifo organoTa gan-
sakuTrebul gamgeblobas mikuTvnebul~ sakiTxebs. Cemi 
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azriT, mocemuli CamonaTvali gaazrebul unda iqnes ara 
marto rogorc oficialuri norma kompetenciaTa Sesaxeb. 
ufro metic - saxelmwifos amocanebic Sinaarsobrivi Tval-
sazrisiT, swored konkretuli miznebidan gamomdinareobs, 
yovel SemTxvevaSi, kompetencaTa materialuri gagebiT mainc.   

4. sakonstitucio marTlmsajuleba

sakonstitucio marTlmsajuleba, federalizmsa da regio-
nalizmTan erTad, aris `konstituciuri saxelmwifos~ Tana-
medrove formis yvelaze warmatebuli inovacia. sakonsti-
tucio marTlmsajuleba, Tavdapirvelad 1803 wels amerikis 
SeerTebul StatebSi aRmocenebisa 1920 wels avstriaSi aT-
visebis Semdeg, aseve 1945 da 1989 wlebis politikuri 
transformaciebis Sedegad TiTqmis mTeli msoflios masS-
tabiT gavrcelda. mosamarTleTa arCevisa da sasamarTlos 
kompetenciis farglebi gansxvavebulia qveynidan qveyanaSi.
Tumca ZiriTadi struqtura da metadre tipuri kompeten-
ciebi Tu procedurebi, zogadad erTgvarovania. saqarTve-
lom, konstituciis 88-e muxlis me-2 punqtis mixedviT, sami 
gansxvavebuli instanciis Sesabamisad mosamarTleTa arCevis 
warmatebul diferencirebas miaRwia (prezidenti, parlamen-
ti, uzenaesi sasamarTlo). am mxriv sanimuSo modelad nawi-
lobriv gamoyenebul iqna 1946 wlis italiis konstitucia. 
sadavoa sakonstitucio sasamarTlos mosamarTleTa arCevis 
germanuli modeli, romelic sruliad imarTeba politiku-
ri partiebis mier. sanimuSoa is garemoeba, rom sa-
qarTvelos prezidenti niSnavs sakonstitucio sasamarTlos 
sam mosamarTles. italiuri praqtika gviCvenebs, Tu rogor 
iZleva mocemuli modeli imis saSualebas, rom mosamar-
Tleoba mieniWoT partiul-politikurad neitralur pirebs, 
upirveles yovlisa, sakonstitucio samarTlis specialis-
tebs (rogorc magaliTad, g. zagrebelski, a. baldasare). 

TvalSisacemia konstituciis 89-e muxli, romelic sakmaod 
farTo kompetencias aniWebs sakonstitucio sasamarTlos. 
sityvasityviTi mniSvnelobiT igi aZlevs moqalaqeebs sasa-
marTloSi sakonstitucio sarCelis Setanis uflebas `nor-
matiuli aqtebis~ winaaRmdeg. es savaraudod gulisxmobs 
erTgvar popularul sarCels, rogorc baiernsa da ungreT-
Sia damkvidrebuli. aris Tu ara SesaZlebloba gadawyveti-
lebis gamotanisas calkeul mosamarTleTa gansxvavebuli 

azris, umciresobis mosazrebis gaTvaliswinebisa (Sondervoten), 
rac sasamarTlo praqtikas uTuod gaamdidrebda, rogorc 
es SeerTebuli Statebisa da germaniis magaliTze Cans? um-
ciresobis xmis gaTvaliswineba ganamtkicebs Teorias -
`konstitucia rogorc sajaro procesi~. 
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5. sxva sakiTxebi

msurs aseve yuradReba SevaCero normaTa ansamblze, ro-
melic, germaniidan saqarTvelos konstituciaze `CarTuli 
dakvirvebis~ warmoebisas, axdens Cemze zemoqmedebas: upir-
veles yovlisa, me-6 muxlis pirveli punqti, romelic axdens 
konstituciis, rogorc saxelmwifos uzenaesi kanonis nor-
mirebas da aseve gansazRvravs saerTaSoriso samarTlis 
sayovelTaod aRiarebuli principebisadmi saqarTvelos ka-
nonmdeblobis Sesabamisobas. me-7 muxli ganalagebs adamianis 
sayovelTaod aRiarebul uflebebsa da Tavisuflebebs fa-
seulobaTa umaRles safexurze da amas axerxebs gadmocemis
im formiT, im iSviaTi sityvaTa wyobiT, rasac Znelia moe-
Zebnos badali.

gansakuTrebuli aRniSvnis Rirsia saxelmwifosa da qar-
Tuli marTlmadidebluri eklesiis urTierTobis sakiTxi.
me-9 muxli `ibrZvis~ `praqtikuli konkordatisTvis~ erTi 
mxriv qarTuli marTlmadidebluri eklesiis `gansakuTre-
buli (istoriuli) rolis~ aRiarebasa da meore mxriv 
`rwmenisa da aRmsareblubis srul Tavisuflebas~ Soris. 
albaT sityva `sruli~ (absoluturi) sityvasityviTi mniSv-
nelobiT ar unda iqnes gaazrebuli: am mxrivac arsebobs 
sazRvrebi. samomavlod SesaZlebelia saqarTveloSic, iseve 
rogorc mTel evropaSi, `religiis konstituciuri samar-

Tali~ (Religionsverfassungsrecht) ganviTardes.
102-e muxlis me-2 punqti ganamtkicebs konstituciaSi 

cvlilebis Setanis meqanizms, romlis mixedviTac `konsti-
tuciis gadasinjvis kanonproeqti waredgineba saqarTvelos 
parlaments, romelic aqveynebs mas sayovelTao-saxalxo gan-
xilvisaTvis~. konstituciis cvlilebis mizniT sajaro gan-
xilvisa da gamoqveynebis Sesaxeb arsebuli mocemli muxli, 
Cemi informaciiT, msoflio masStabiT aris axali sityva 

(SveicariaSi arsebobs cnobili instituti - “Vernehmlassung”). 
74-e muxlis pirvel punqtSi mocemuli uSualo demokratiis 
elementTan mimarTebaSi, sayovelTao-saxalxo ganxilvis idea 
aris Tanmimdevruli.

6. xarvezebi regionalizmis sferoSi?

daskvnis saxiT Tavs uflebas mivcem davsva ramdenime kri-
tikuli kiTxva. Tumca 38-e muxlis pirvel punqtSi mocemu-
lia kulturul avtonomiasTan mimarTebiT umciresobaTa 
uflebebis ganmtkicebis aSkara mxardaWera, rac gulisxobs 
yovelgvari diskriminaciis akrZalvas, konstituciaSi ramde-
nime adgilas gvxvdeba `regionuli erTeulebis~ sakiTxic 
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(me-4 muxlis punqti 1; me-3 muxli; me-2 muxlis me-4 punqti). 
Sesabamisad, teqstis mixedviT Znelia imisi gageba, Tu ram-
denad praqtikulia konstituciaSi mocemuli regionalizmi 
saqarTvelosTvis. rasTan gvaqvs saqme, aris es `diferenci-
rebuli regionalizmi~ (afxazeTisa da samxreT oseTis ga-
moyofa)? msgavs magaliTebs italia iZleva. espaneTSic, cal-
keuli avtonomiuri warmonaqmnebi cdiloben ufro meti 
kompetenciisa da uflebebis mopovebas madridisagan, maga-
liTad, – katalonia da andalusia. SedarebiT regionalizms, 
mTeli evropuli masStabiT, mxolod didi britaneTisa da 
safrangeTis (korsika) magaliTze, problemis gadamWreli
mravali masalis SemoTavazeba SeuZlia. regionebs ara aqvT 
secesiis ufleba (rac warmoadgens baskeTis moTxovnas). aseve, 
arc afxazeTs ar aqvs mocemuli ufleba (saqarTvelos par-
lamentis Tavmjdomaris, burjanaZis sityvebi 2006 wlis 23 

seqtembris gazeTSi FAZ - frankfurter algemaine caitung: 
`afxazeTs ar aqvs politikuri TviTgamorkvevis ufleba~), 
Tumca yovel regions unda SeeZlos ufro meti avtonomi-
urobis moTxovna. iseve, rogorc 1787 wels SeerTebul Sta-

tebSi Seiqmna `federalisturi werilebi~ (Federalist Papers), 
dRevandeloba moiTxovs `regionalisturi werilebis~ se-
riis Seqmnas, rom dacul iqnes Tanazomiereba regionalur 
identobasa da zogadsaxelmwifoebriv mTlianobas Soris. 
mocemuli balansi simravlesa (pluraluroba) da mTliano-
bas (homogenuroba) Soris dRemde sadavo sakiTxia iseT 
`Zvel~ federalur saxelmwifoebs Sorisac, rogoricaa ger-
mania da avstria, rac axali modelebis Zebnas ganapirobebs. 
Tumca, es sxva Temaa da aq amiT SemovifarglebiT. 

7. daskvna

evropuli konstituciebis SedarebiTi analizis safuZ-
velze SeiZleba davaskvnaT, rom saqarTvelos 1995 wlis 
konstitucias aqvs TvalSi sacemi sakuTari `xelwera~ da 
teqstura. masSi moxerxebuladaa gadmocemuli sakuTari 
teqstobrivi inovaciebi, rasac yuradReba sxva qveynebmac 
unda miaqcion. amasTanave, yuradReba unda mieqces evropis 
masStabiT mimdinare kanonSemoqmedebisa da recefciis pro-
cesebs. rasakvirvelia, mxolod teqstebi ver Seqmnian karg 
konstituciur praqtikas. saboloo jamSi, yvela moqalaqe 
aris `konstituciis mcveli~, da ara marto prezidenti Tu 
sakonstitucio sasamarTlo. am mxriv Tavisi wvlilis Setana 
erovnul sakonstitucio samarTlis mecnierebasa da saerTa-
Soriso samecniero Tanamegobrobasac SeuZlia. nawilobriv 
ukve aRmocenda kidec `saerToevropuli sakonstitucio sa-
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marTali~, romlis ideac am werilis avtorma jer kidev 
1991 wels gamoTqva.

yovelive amasTan dakavSirebiT mniSvnelovania 1982 wels 
ganviTarebuli konstituciis kulturaluri gaazrebis moZ-

Rvreba (ixileT avtoris monografia: Verfassungslehre als Kultur-

wissenschaft, 1. Auflage 1982, S. 2; 2. Auflage, S. 83): `martooden~ iuri-
diuli aRwerilobiT, teqstebiT, organizaciebiTa da pro-
cesebiT miuRwevelia konstituciuri wesrigis damyareba. 
konstitucia aris ara ubralod samarTlebrivi wesrigi 
mxolod iuristebisTvis, romelic maT mierve ganimarteba 
xelovnebis normaTa Zveli Tu axali meTodebis meSveobiT -
igi warmoadgens saxelmZRvanelos araiuristebisTvisac, zo-
gadad - moqalaqeTaTvis. konstitucia aris ara marto 
iuridiuli teqsti Tu `normatiuli qmnileba~, aramed kul-
turuli ganviTarebis anareklic, xalxis kulturuli TviT-
damkvidrebis saSualeba, misi kulturuli memkvidreobis 
sarke da imedebis saZirkveli. cocxali konstituciebi, ro-
gorc Ria sazogadoebaSi konstituciis yvela interpreta-
toris qmnileba, warmoadgenen kulturis formasa da sagans, 
kulturuli (re)producirebisa da recefciis farglebs, da 
Taobebidan gadmocemuli kulturuli `informaciebis~, ga-
mocdilebebis, gancdebis, sibrZnis saunjes. es yovelive sa-
kukeTeso formiTaa gadmocemuli herman heleris mier 
ganvrcobil goeTes gamonaTqvamSi, romlis mixedviTac,
konstitucia warmoadgens `daxvewil formas, romelic coc-
xlad viTardeba~. 
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samarTlis filosofiis xuTi wuTi

gustav radbruxi

Targmna dimitri gegenavam

pirveli wuTi

`brZaneba brZanebaa~, - eubnebian jariskacebs. `kanoni kano-
nia~, - ambobs iuristi. Tumca, imavdroulad, jariskacisgan 
arc misi movaleoba da arc kanoni moiTxovs brZanebisadmi 
morCilebas, Tuki misTvis cnobili gaxdeba, rom brZanebis 
mizani danaSaulis Cadena an samarTaldarRvevis ganxorcie-
lebaa.  bunebiTi samarTlis ukanaskneli iuristis gardac-
valebidan ukve saukuneebia gasuli, Sesabamisad, iuristebi-
saTvis ucnobia kanonis moqmedebidan msgavsi gamonaklisebi 
da maTdami daqvemdebarebis savaldebulooba. kanoni moqme-
debs, radgan kanonia, da igi kanonia, Tuki misi moqmedeba 
uzrunvelyofilia SemTxvevaTa umravlesobaSi. 

kanonis amgvarma gagebam da misma moqmedebam (amas vuwo-
debT pozitiur Teorias) iuristebi da sxva danarCenebic, 
daucvelebad aqcia despotizmis gamamarTlebeli, saSineli 
da danaSaulebrivi kanonebis winaSe. saboloo jamSi, pozi-
tiuri Teoria samarTalsa da Zalauflebas uTanabrebs erT-
maneTs - samarTali mxolod iqaa, sadac aris Zalaufleba.

meore wuTi

saWiro gaxda msgavsi mocemulobis Sevseba an Secvla: sa-
marTali aris is, rac sasargebloa xalxisTvis.

Tumca, am gagebiT, samarTali SeiZleba aRniSnavdes xalxis 
sasargeblod ganxorcielebul iZulebas, SeTanxmebis darR-
vevas, ukanonobas. praqtikulad es niSnavs, rom samarTali 
aris yovelive is, rac saxelmwifo xelisufals miaCnia yve-
lasTvis sasargeblod, kerZod, despotis nebismieri Wir-
veuloba da axireba, kanonieri safuZvlisa da sasamarTlos 
gadawyvetilebis gareSe dasja, avadmyofebis ukanono mokv-
dineba da a.S. sxvanairad, piradi sargebeli ganixileba ro-
gorc saerTo sargebeli. amgvarad, samarTlis gaTanabreba 
SesaZlo, yalb sargebelTan, samarTlebriv saxelmwifos 

(Rechtsstaat) aqcevs arasamarTlebrivad.

                                                          
 doqtoranti (Tsu), daviT batoniSvilis samarTlis institutis direq-
tori.
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ar SeiZleba iTqvas, rom yvelaferi, rasac sargebloba 
moaqvs xalxisTvis, samarTalia, ufro metic, piriqiT: mxo-
lod is, rac samarTlebrivia, - sasargebloa xalxisTvis.

mesame wuTi

samarTali samarTlianobisken swrafvaa. samarTlianoba 
niSnavs piris gansjas yovelgvari mikerZoebis gareSe, 
yvelsTvis erTnairi standartebis misadagebas.

politikuri mowinaaRmdegeebis mkvlelobis waxaliseba, 
gansxvavebuli rasis warmomadgenlebis mokvdinebis brZanebis 
gacema, xolo sakuTari Tanamoazreebis mimarT msgavsi moq-
medebebis ganxorcielebis SemTxvevaSi, damnaSave pirTa yve-
laze saSineli da samarcxvino sasjeliT dasja, arc samar-
Tlianobaa da arc samarTali.

Tuki kanonebi ganzrax gadauxveven samarTlianobisken 
swrafvas, magaliTisTvis, Tuki xdeba adamianis uflebebis  
iZulebiT miniWeba an Camo=rTmeva, aseT SemTxvevaSi, msgavsi 
kanonebi baTilia, xalxi araa valdebuli daemorCilos maT, 
iuristebs unda eyoT vaJkacoba, ar aRiaron maTi namdvilo-
ba, samarTlebrivi buneba.

meoTxe wuTi

samarTlianobasTan erTad samarTlis mizani saerTo sar-
gebelicaa. ra Tqma unda, kanoni, maT Soris, cudi kanonic,
garkveuli Rirebulebis matarebelia - daicvas samarTali 
gaurkvevlobisgan. adamianuri arasrulyofileba ar iZleva 
saSualebas, rom kanonSi harmoniulad iyos gaerTianebuli 
samarTlis samive faseuloba: saerTo sargebeli, samarTle-
brivi usafrTxoeba da samarTlianoba.

amitomac xSirad asarCevia, samarTlebrivi usafrTxoebis 
uzrunvelyofis mizniT, davTanxmdeT Tu ara cud, zianis 
momtan da usamarTlo kanonebs, Tu uari vTqvaT usamarTlo, 
socialurad zianis momtan kanonebze. aucilebelia, iuris-
tebma da nebismierma sxvamac gaacnobieron: SesaZlebelia ar-
sebobdes usamarTlo da socialurad zianis momtani kanone-
bi, magram maT uari unda Tqvan msgavsi kanonebis Sesruleba-
sa da samarTlebrivi bunebis aRiarebaze.

mexuTe wuTi

arsebobs samarTlis principebi, romlebic gacilebiT wo-
nadia vidre samarTlebrivi aqti. Tuki kanoni ewinaaRmdegeba 
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samarTlebriv princips, kanoni ar moqmedebs. es principebi 
cnobilia bunebiTi samarTlis, igive gonis samarTlis sax-
elwodebiT. calke aRebuli TiToeuli maTgani eWvs badebda. 
saukuneebis ganmavlobaSi gaiwminda da Camoyalibda maTi 
myari gansazRvreba, sayovelTao SeTanxmebiT isini ganmtki-
cebul iqna e.w. adamianis ZiriTad da samoqalaqo uflebaTa
deklaraciebSi. dResdReobiT mxolod dogmat skeptikosebs 
SeuZliaT gaaCndeT maTi moqmedebis Sesaxeb raime eWvi.

igive principebma sarwmunoebis enaze bibliaSi ori mi-
marTulebiT hpoves asaxva: erTis mixedviT, adamianebi unda 
emorCilebodnen xelisufalT, romlebic maTze maRla dga-
nan1, xolo, meore mxriv, bibliaSivea dawerili, RmerTs un-
da vmorCilebdeT ufro metad, vidre - adamianebs2 - da es 
aramxolod Sesasruleblad savaldebulo, aramed samarTle-
brivi principia. am or debulebas Soris konfliqti ar 
SeiZleba gadawydes mesame debulebis moxmobiT: `miugo iesu 

da hrqua maT: `mieciT keisrisaჲ keisarsa da RmrTisaჲ
RmerTsa~3.“

am debulebis mixedviT, wina ori maTganis gammijnavi 
zRvari ar aris mkafio, ufro metic, misi mixedviT, igi 
RmerTis upiratesobisken ixreba, romelic individis sin-
diss mxolod iSviaT SemTxvevebSi Tu aRviZebs.

                                                          
1 `daemorCileniT winamZRuarTa TquenTa da erCdiT maT~, ebraelTa mi-
marT, 13.17.
2 `miugo petre da mociqulTa da hrques: morCilebaჲ jer-ars RmrTisaჲ
ufroჲs vidre kacTaჲ.~, saqme wmidaTa mociqulTaჲ (aRwerili luka max-

arebelisaჲ), 5.29.
3 `miugo iesu da hrqua maT: `mieciT keisrisaჲ keisarsa da RmrTisaჲ
RmerTsa.~, saxarebaჲ markozisi, 12.17.
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ZiriTadi normis sakiTxisaTvis

hans kelzeni

Targmna dimitri gegenavam

mTxoves, TqvenTan samarTlis wminda Teoriis Sesaxeb me-
saubra. Tumca, vinaidan aseT mcire droSi SeuZlebelia am 
Teoriis yvela aspeqtis ganxilva, gTavazobT, vimsjeloT 
xsenebuli Teoriis erT-erT damaxasiaTebel problemaze: 
ZiriTadi norma.

samarTlis wminda Teoriis, rogorc nebismieri sxva sa-
marTlebrivi Teoriis amosavali debuleba samarTlis gage-
bis gansazRvreba gaxlavT. wminda Teoria samarTals ganmar-
tavs rogorc normaTa sistemis mTlianobas, normatiul we-
srigs. ra aris norma? norma specifikuri mnISvnelobaa, 
azri, rom raRac unda iyos, unda an piriqiT, ar unda Se-
sruldes. arsebobs sxvadasxva saxis norma: azrobrivi (mosa-
zrebiTi), romlebic logikuri normebia da qceviTi, rom-
lebic moralur da samarTlebriv normaTa kategorias gane-
kuTvneba.

samarTlLis normis Tanaxmad, adamianebi Sesabamis garemoSi 
saTanadod unda moiqcnen. saTanadod moqcevaSi igulisxmeba, 
rom qceva savaldebuloa, nebadarTulia an akrZalulia. am 
SemTxvevaSi samarTlis norma mavaldebulebeli, neba-
damrTveli (aRmWurveli) an amkrZalavia. msgavsi norma Se-
saZloa erTi piris mier meoris mimarT nebelobiTi aqtis 
mniSvneloba gaxldeT. gadataniTi mniSvnelobiT, norma iqm-
neba, yalibdeba nebelobiTi qmedebis Sedegad, mis safuZ-
velze; es gaxlavT pozitiuri neba. samarTali, rogorc 
normaTa sistema, Seqmnili adamianuri nebiT (nebelobiTi 
qmedebiT) aris pozitiuri samarTali. samarTlis wminda 
Teoria aris pozitiuri samarTlis Teoria.

qmedeba (Aaqti), romliTac norma iqmneba, unda ganvasxvavoT 
normisgan, romelsac aqti qmnis. magaliTad: sakanonmdeblo 
aqti da kanoni an statuti, romelic mis safuZvelze iqmneba. 
aqti (qmedeba) warmoadgens faqts, norma ki am faqtis mniSv-
nelobas. aqti, romliTac norma iqmneba, arsebobs (moqmedebs) 
drosa da sivrceSi, da mizezobriobis samarTlis mixedviT, 
warmoadgens udavo garemoebaTa Sedegs (efeqts). misi arse-
boba bunebrivi faqtis arsebobaa. normis Semqmneli aqtis 
formulireba arsis kategoriaa. vinaidan norma ara faqti, 
aramed Tavad am faqtis mniSvnelobaa, misi moqmedeba (arse-
boba) gansxvavdeba faqtis moqmedebisagan. misi arseboba misi 

                                                          
 doqtoranti (Tsu), daviT batoniSvilis samarTlis institutis direq-
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namdvilobaa. is garemoeba, rom norma avaldebulebs, nebas 
rTavs an krZalavs raime qcevas, ar gulisxmobs, rom xsene-
buli qceva praqtikaSi arsebobs an momavalSi SeiZleba gan-
xorcieldes; igi niSnavs, rom unda iyos, adamianebi ise un-
da moiqcnen, rogorc norma adgens, aRWuravs an krZalavs 
adamianebis mxridan raimes ganxorcielebas. normis namdvi-
loba, qmediToba jerarsuli kategoriaa.

ibadeba kiTxva: ra ganapirobebs gansazRvruli normis 
namdvilobas? ratom unda moviqceT gansazRvruli normis 
Sesabamisad? am kiTxvaze pasuxi arasdros iqneba arsis kate-
goria, is SesaZlebelia iyos mxolod jerarsuli movlena. 
sxvagvarad, normis namdvilobis safuZveli ver iqneba faqti 
da verc nebelobiTi qmedeba, romliTac norma iqmneba, sa-
fuZveli mxolod norma an zemdgomi (ierarqiulad ufro 
maRali) normaa. fundamenturi logikuri principia, rom 
mtkiceba `arsidan~ ar da ver gamomdinareobs jerarsuli 
mtkiceba, iseve, rogorc mtkicebidan `unda iyos~ ar da ver 
gamomdinareobs mocemuloba - rom raRac `aris~. am princi-
pis TvalsaCinoebisaTvis, moviyvanoT magaliTi: Tu mama ubr-
Zanebs bavSvs - Sen unda waxvide skolaSi - Svilma SesaZloa 
ikiTxos, Tu ratomaa igi valdebuli, iaros skolaSi. Tuki 
mama upasuxebs - imitom, rom mamaSenma giTxra ase moqceu-
liyavi, am SemTxvevaSi mama mimarTavs (moixmobs) skolaSi 
siarulis normad dadenis faqts, Tumca ar pasuxobs Svilis 
SekIiTxvas. swori pasuxia: radgan Sen valdebuli xar Sea-
srulo mamis brZaneba. es ki imas niSnavs, rom mamis mier mi-
Rebuli normis namdvilobis safuZveli ar gaxlavT mis mier 
normis SemuSavebis faqti, aramed Tavad norma - bavSvi val-
debulia Seasrulos mamis miTiTeba, radgan es norma aRWu-
ravs mamas uflebiT, gamosces norma, romelic zustad aRw-
ers bavSvis mier gansaxorcielebel qmedebas (qcevas). am nor-
mis safuZveli ki RmerTis mier sinas mTaze dadgenili aTi 
mcnebidan erT-erTia. Tuki Tavad aTi mcnebis namdvilobaze 
davfiqrdebiT, unda vikiTxoT, ratom unda SevasruloT aTi 
mcneba, razec uCveulo pasuxia: radgan isini RmerTma Seqmna; 
Tumca es pasuxi faqtTan mimarTebiT arasworia. normasTan 
mimarTebiT swori pasuxi gaxlavT: Cven unda SevasruloT 
uflis brZaneba, radgan norma `gamarTlebulia~, saWiro 
araa misi namdvilobis safuZvlis Zieba, Cven mas viRebT ro-
gorc savaldebulos, TavisTavad gonivruls. mas Semdeg, 
rac RmerTs umaRles normaTSemoqmedad moviazrebT, norma, 
romelic RmerTis mier normaTa miRebis normatiul safuZ-
vels warmoadgens, ver iqneba romelime nebelobiTi qmedebiT 
Seqmnili qcevis wesi, romelic SesaZlebelia mxolod 
RmerTs aRmatebuli arsobis mier iyos Seqmnili. amitomac 
is warmoadgens ara pozitiur, aramed Cvens azrovnebaSi na-
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varaudeb normas, Tuki RmerTis mier Seqmnil normebs miviC-
nevT moralur-religiuri sistemis sxva normaTa namdvilo-
bis mizezad (safuZvlad). swored aRniSnuli warmoadgens am 
moralur-religiuri wesrigis ZiriTad normas.

Tuki pozitiuri marTlwesrigis mizezs vikiTxavT, sabo-
lood, istoriulad pirvel konstituciamde mivalT, ro-
melmac Cveuleba an sakanonmdeblo organo aRWurva zogadi 
normebis Seqmnis uflebamosilebiT, romelmac, Tavis mxriv, 
sasamarTlo da administraciul organoebs darTo indivi-
dualuri normebis SemuSavebis ufleba. am normaTa namdvi-
lobis varaudi moiazrebs im normis arsebobas, romlis sa-
fuZvelze konstituciis mamebma Seqmnes norma, romelmac Ca-
moayaliba kanonmdebloba da Cveuleba, rogorc yvela sxva 
samarTlebrivi funqciis safuZveli. es norma gaxlavT kons-
tituciis namdvilobis mizezi da aqedan gamomdinare, kons-
tituciis Sesabamisad dafuZnebuli marTlwesrigic ZiriTa-
di normaa, romelic Cvens samarTlebriv azrovnebaSia moa-
zrebuli da warmoudgenelia is gansazRvruli piris (indi-
vidis) nebelobiTi aqtis Sedegad Seqmnili norma iyos: Tuki 
konstituciis mamebs umaRles samarTlebriv xelisuflad mi-
viCnevT, Tuki Cven, samarTlebrivi pozitivizmis TvalTaxed-
viT, - ar moviazrebT raime ufro maRal, zeadamianur xeli-
sufals, magaliTad, RmerTs an bunebas, romelic mogviwo-
debs davemorCiloT konstituciis mamebis mier gamocemul 
normebs.

imasTan dakavSirebiT, rom samarTlLis wminda Teoriis Zi-
riTadi norma, romelic pozitiuri samarTlis namdvilobis 
safuZvels warmoadgens, Tavad ar aris pozitiuri samar-
Tlis norma, - samarTlis wminda Teoria arasworad gani-
marta rogorc bunebiTsamarTlebrivi doqtrinis erT-erTi 
saxesxvaoba. bunebiTi samarTlis doqtrinis Tanaxmad, pozi-
tiuri, e.w. `adamianis mier Seqmnili~ samarTlis namdvilo-
bis safuZvels bunebiT samarTalTan Sesabamisoba warmoad-
gens, romelic, Tavis mxriv, ar gaxlavT adamianis mier Seqm-
nili, aramed gamomdinareobs bunebidan, bunebiTIi yofa 
mokvdav (adamian) kanonmdebelze aRmatebuli xelisufalia. 
samarTlis wminda Teorias, romelic pozitiuri samarTLlis 
Teoriaa, da bunebiTsamarTlebriv doqtrinas Soris, ro-
melic samarTlebrivi pozitivizmisagan gansxvavebuli, sawi-
naaRmdego kategoriaa, arsebiTi gansxvaveba arsebobs. bune-
biTi samarTlis doqtrinis mixedviT, bunebiTi, ara-
adamianis mier Seqmnili samarTali aramxolod pozitiuri, 
adamianis mier Seqmnili samarTlis namdvilobis safuZvelia, 
aramed, aseve gansazRvravs pozitiuri samarTlis Sinaarss, 
Sesabamisad, pozitiuri samarTali, romlis Sinaarsi ar See-
sabameba bunebiT samarTals, ar moqmedebs, saerTod ar miiC-
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neva samarTlad. faqtobrivad, arsebobs ara erTi, aramed 
bevri gansxvavebuli da urTierTsawinaaRmdego bunebiTsa-
marTlebrivi doqtrinac ki. Sedegad, ar arsebobs poziti-
uri marTlwesrigi, romelic romelime maTganTan mainc ar 
iyos winaaRmdegobaSi da Sesabamisad, ar acxadebdes mas ara-

namdvilad. lokis (Locke) bunebiTsamarTlebrivi doqtrinis 
Tanaxmad, mxolod mmarTvelobis demokratiuli forma aris 
`bunebiTi~, amitomac marTlwesrigi, romelsac avtorita-
ruli xasiaTi gaaCnia, usamarTlo da aranamdvili samarTa-

lia. filmeris (Filmer) bunebiTsamarTlebrivi doqtrinis 
mixedviT ki<, aseTi gaxlavT mxolod is avtokratiuli 
marTlwesrigi, gansakuTrebiT ki absoluturi monarqia, ro-
melic samarTliania imdenad, ramdenadac bunebis mxridanaa 
dadgenili; bunebis sawinaaRmdego demokratiuli socialu-
ri wesrigi ki usamarTloa da araa mavaldebulebeli. qum-

berlendi (Cumberland) aswavlida, rom individualuri saku-
Treba bunebiT samarTals Seesabameba da koleqtiuri saku-
Treba ki misi darRvevaa. amgvarad man gaamarTla kapitalis-

turi samarTlebrivi sistema, roca moreli (Morelly) Seecada 
amis sawinaaRmdego daemtkicebina: rom mxolod koleqtiuri 
sakuTreba Seesabameba bunebas da mxolod komunizmia samar-
Tliani da namdvili, qmediTIi marTlwesrigi.

samarTlis wminda Teoriis Tanaxmad, SeuZlebelia pozi-
tiuri marTlwesrigi ar Seesabamebodes ZiriTad normas da 
Sesabamisad, ar iyos namdvili. ZiriTadi norma, romelic am 
marTlwesrigis namdvilobis safuZvelia, ganapirobebs am we-
srigis normaTa Seqmnas; igi ar gansazRvravs normaTa Si-
naarss. pozitiuri marTlwesrigis normaTa Sinaarsi gani-
sazRvreba adamianuri yofis, arsobis nebelobiTi qmedebe-
biT: konstituciis mamebisa da konstitucias an Cveulebaze 
pirdapir Tu iribad dafuZnebuli organoebis mier, adamia-
nur yofiT qmedebebsa da konstituciaze dayrdnobiT, ro-
gorc samarTalSemoqmedi faqti. arcerTi pozitiuri 
marTlwesrigis norma, romelic konstituciasTan Sesabami-
sobaSia Seqmnili, ar SeiZleba miviCnioT rogorc aranamd-
vili imis gamo, rom misi Sinaarsi ar aris am sistemis miR-
mAa arsebul normasTan SesabamisobaSi. samarTlis wminda 
Teoriis ZiriTadi norma warmoadgens rogorc demokrati-
uli, ise avtokratiuli, kapitalisturi, socialisturi, Tu 
nebismieri pozitiuri samarTlis safuZvels, miuxedavad mi-
si samarTlianobisa. es gaxlavT samarTlebrivi pozitiviz-
mis arsi, bunebiTsamarTlebriv doqtrinasTan winaaRmdego-
baSi. da samarTlis wminda Teoria pozitiuri samarTlis 
Teoriaa.
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naSromis mimarT wayenebuli moTxovnebi

`sarCevi~ saqarTvelos axalgazrda mecnierTa sazoga-
doebis, daviT batoniSvilis samarTlis institutisa 
da evropis iurist studentTa asociacia saqarTvelos 
erToblivi Jurnalia, romelic 2010 wlidan gamodis. 
2012 wels igi gaxda saerTaSoriso-referirebadi Jur-
nali.

avtorTa wre

„sarCevSi“ statiis gamogzavna SeuZlia samarTlis mi-
marTulebis profesorebs, doqtorantebs, praqtikos 
iuristebs, magistrebs, magistrantebsa da bakalavria-
tis damamTavrebeli semestris studentebs.

statiis Tematika 

statia unda exebodes samarTlis konkretul proble-
mas, sakiTxi unda iyos amowurvadi. zogadi Tematikis 
naSromebi ar miiReba.

aucilebeli dokumentebi 

statia igzavneba eleqtronulad da mas Tan unda 
erTvodes statiis inglisurenovani reziume da avto-

ris CV.

formaluri moTxovnebi 

qarTulenovani teqstisaTvis Srifti: Acadnusx - 11,
[aRniSvnebi (e.w. `sqolio~) - 9.] 

laTinuri Srifti: Times New Roman - 11, [aRniSvnebi 
(e.w. `sqolio~) -= 9].

xazebs Soris manZili: ZiriTadi teqsti - 1,15; aR-
niSvnebis teqsti - 1.0.

abzacebs Soris manZili: 0.
moculoba: 15-20 gv.
mindvrebi: 2-2-2-2 sm.

abzaci: 0,5 sm. (abzacis Seqmnisas gamoiyeneT “Enter” Ri-
laki da ara - “Tab”)



brWyalebi: qarTulenovan teqstSi gamoiyeneT qarTu-

li brWyalebi - `~ (“Tab”–is zeda Rilakis gamoyenebiT; 

laTinur SriftSi – “Enter”–is gverdiT Rilaki – “”)

reziume

reziume unda iyos Sesrulebuli inglisur enaze da 
gadmocemdes naSromis ZiriTad azrs, mokle Sinaarss. 
unda iyos gamokveTili naSromis ZiriTadi mizani, sak-
vlevi problema, mimarTulebebi da daskvnis mcire mo-
naxazi. misi wakiTxviT SesaZlebeli unda iyos qarTul 
enaze Sesrulebuli naSromis ZiriTadi azris gageba. 

reziume gankuTvnilia ucxoeuli profesorebisa da 
redaqtorebisaTvis. moculoba: 2-3 gv. (standartebi 
igive)

citirebis standarti 

naSromSi akademiuri citirebas masala unda mieTi-
Tos daviT batoniSvilis samarTlis institutis akade-
miuri citirebis standartis Sesabamisad (ix., miTiTe-

bisa da aRniSvnis standarti samarTalSi, ISBN 978-9941-

17-982-2).

statiebis gamogzavna SesaZlebelia Semdeg misamarTze: 

sarchevi@princedavid.ge

formaluri moTxovnebis gareSe warmodgenili na-

Sromi ar ganixileba.
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