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K BEHHOMY MUPY

1795

K KoMy obpalleHa 3Ta caTMpMyeckasa Hagnmcb Ha BbIBECKE OAHOTMO ro/I/IaHACKOro TPAKTUPLLMKA PAAOM C
n3o0bpakeHHbIM Ha 3TON BbiBECKe Kaaabuwem? Boobuwe nu K nogam uManM B YacTHOCTM K [1aBam
rocygapcTB, KOTOpble HUKOr4a He MOTyT NPecbITUTLCA BOMHOM, UK, BbITb MOXKET, TO/IbKO K punocodam,
KOTOPbIM CHWUTCA 3TOT CAaZKuii COH? Bonpoc octaetcA OTKpbITbIM. M Bce Ke aBTOp HacTOALLEro
COUMHEHUS BbIroBapMBaeT cebe crneayollee: NONAUTUK NPaKTUK B CyYae cropa C TeopeTuKom B obnactu
NO/IMTUKN AOMIKEH MNOCTynaTb MOC/AeAoBaTe/lbHO WM He yCMaTpuBaTb OMACHOCTU AAsi rocyAapcTBa B
MHEHUAX TEOPETUKA, BbICKA3aHHbIX UM Ny6ANYHO 1 6e3 3a4Hel MbICIN; BeAb OTHOLEHUA MEXKAY HUMU
TaKOBbI, UTO NPAKTUK C ropAblM CaMOA0BO/IbCTBOM CBbICOKA CMOTPUT Ha TEOPETUKa KaK Ha LUKOJIbHOIo
MyZpeLa, COBepLIEeHHO HeonacHOro CBOMMM MyCTbIMW MAESAMU AN FOCYAAPCTBA, KOTOPOE UCXOAUT U3
NPUHLMMNOB, OCHOBaHHbIX Ha OMbITE; FOCYAAPCTBEHHbIN MY, 3HAWOLWMIK CBET, MOXeT He obpallaTb
BHMMaHMA Ha MUCXOA, UTPbl, KaK Bbl yAauHbl HU BblAK X0Abl ero napTHepa. ABTOP XO4eT HaJeATbCs, YTo
3Ta cnacutenbHas orosBopKa (clausula salvatoria) B goctaTouyHol Mmepe orpaguT ero oT ntboro
3/10HAMEpPEHHOro UCTONIKOBaHMA JAHHOIO COYNHEHMUS.
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Pasgen nepsbii,



codepKallunii npeasapuTeNbHble CTaTbM AOFOBOPA O BEYHOM MUPE MEMKAY rocyaapcTBamm

1. “Hn 0A4MH MUPHbIN AOFOBOP HE A0JIXKEH CYMTATHC

TaAKOBbIM, €C/IM NPU €ro 3aKJAYEHUM TaMHO COXPaHSeTca OCHOBaHWe ana byayuiei BoHbI”.

B camom aene, nHaye 370 66110 Hbl TONBKO NEpeMUpUe, BPEMEHHOE NPeKpaLLeHne BOEHHbIX AeNCTBUI,
a He MWpP, KOTOPbIA O3HAYaeT KOHel, BCAKOM Bpaxabl M NpubaBnATb K KOTOPOMY npuaaratesbHoe
BEUYHbIA €CTb Yy)Ke MNOoJO03PUTE/NbHbIM NaeoHasm. MUpPHBbIN JOroBOP YHMUTOMKAET BCE MMeloLmecs
NpuWYnHbLl Byaywien BOMHbI, KoTopble, BbiTb MOMET, B AaHHbIA MOMEHT Aa)e HEeW3BECTHbl CaMUM
[0roBapuBaloLLMMCA CTOPOHAM WAW BMOCNEACTBUM MOTYT ObiTb OObICKAHbI B apXMBHbIX AOKYMEHTaX.
Ecnn HasbiBaTb BELLM CBOMMW MMeEHaMM, TO coxpaHeHue (reservalio mentalib) Ho 6yayuwee crapbix
NPeTEH3UIN, O KOTOPbIX B AaHHbIA MOMEHT HM OAHA U3 CTOPOH He YNOMWMHAET, TaK Kak obe CauLKom
UCTOLLLEHbI, YTOObI NPOAO/XKATL BOMHY, XOTA U UCMOJIHEHbI NPECTYNHOIO0 HAMEePEHUA UCMONb30BaTb ANA
3TOM Lenn nepsbiit yaoOHbIN cay4Yaid, eCTb Me3YUTCKaA Ka3yMCTUKA, He40CTOMHaA NpaBUTeNs, Tak e Kak
N rOTOBHOCTb K 060CHOBaHWUIO NOA0OHbIX AENCTBUI HE AOCTOMHA ero MUHUCTPA. —

Pa3YMGETC‘r'I, TéM, KTO B COOTBETCTBMM C NpPOCBELEHHbBIMU NMOHATUAMU NONUTUKN BUNOUT UCTUHHOE
AOCTOUHCTBO rocygapcrea B NOCTOAHHOM yBEJ/IMMEHUN €ro Mmoryuwiecrsa NobbIMM cpeacreamu, Hawe
MHEHUE NOKaXXeTcA ydeHNYEeCKMM U NneJaHTUYHbIM.

2. “Hu oaHo camocTosTeNnbHOe rocyaapctso (6osbluioe MamM manoe — 370 6e3pasNYHO) He [0J/IKHO
6bITb NPMOBPETEHO APYrMM rOCYyAapPCTBOM HU NO HAC/NeACTBY, HM B OOMEH, HW Kynael, H1 B BUAe aapa”.

[eno B Tom, YTO rocyfapcTBo (B OT/AMYME, CKAXKeM, OT 3eMJIM, Ha KOTOPOM OHO HAXoAMTCA) He ecTb
nmylectso (patrimoiiium). FfocyaapctBo — 3-i0 coobllecTBo ntoaein, noBenesaTb U pacnopAMKaTbea
KOTOPbIMM He [0/IKEH HUKTO, KpOMe Hero camoro. [1oaTomy BcAKas MOMbITKAa NPWUBWUTb, KaK BeTBb,
rocyfapcreo, nmetowee nofobHo C1Bosy cOOBCTBEHHbIE KOPHU, K APYrOMy rocyAapcTsy O3Hadana Obl
YHUUYTOXKEHME €ro Kak MopasibHOro iMua

K ornaBneHuto
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W NpeBpallleHne MOpasibHOro NMua B Bellb M NpoTMBOpedYmna bbl Maee nepBOHaYaNbHOroO A0OroBopa,
6e3 KOTOpOW Henb3sl MbIC/IUTbL HUKAKoe MNpaBo Ha ynpasBiaeHWe Hapoaom*. O6LensBecTHO, KaKyko
0onacHOCTb co3gaeT B Halle Bpemsa Aaa Esponbl (Apyrve 4acTM cBeTa HUKOrAa He 3HaAu HUYero
nogobHoro) Takol cnocob npuobpeTeHns, Koraa Aaxe rocygapctsa BCTynatoT B OpaK; OH M3BecTeH
KaXKgoMy, C OO4HOM CTOPOHbI, KaK BHOBb M306pEeTeHHbIN IOBKMIA cnocob 6e3 3aTpaTbl CUA YBENMYUTD
cBOe Moryllectso 6a1arogapa cemeiHbIM COK3am, C APYroi CTOPOHbI, KaK CPeACTBO pacluMpUTb CBOM
BnageHusa. — Ciofla e ciedyeT OTHECTU U Nepefadvy BOWCK OAHOroO rocyaapcrsa APYromMy B KayecTse
HaeMHUKOB, UCMO/b3yeMbIXx NPOTUB He obLlero Bpara; B 3TOM C/lydYae NoAdaHHble UCNOJb3yoTcA U
NoTpebAATCA KaK BellyM, KOTOPbIMU MOXKHO PacnopsaXaTbCa Mo CBOEMY YCMOTPEHMUIO.

3. “MocTosiHHbIe apMuK (miles perpetuus) 4OAKHbI CO BpEMEHEM MOJHOCTbIO NCYE3HYTL”.

B camom pene, 6yayuyum MOCTOAHHO rOTOBbl K BOMHE, OHWM HEMPECTaHHO YrpoKalT el ApYrum
rocypapcream. OHM NoByKAAOT UX NPEB30MTU 4PYr APYra B Koandyeclee BOOPYKEHHbIX CUJI, KOTOpOE He
3HAEeT HWKaKOro npegena, U MOCKOJIbKY CBA3aHHble C MMPOM PacXoAbl CTAHOBATCA B KOHLE KOHLOB
60nee 0b6pemMeHUTeNbHbI, YeM KOPOTKasa BOMHA, TO CaMW MOCTOAHHbIE apMWUKU CTAHOBATCA MPUYMHOW
BOEHHOTO HanafeHun C Lesblo M36aBUTbCA OT 3TOro BpemeHU. K TOMy Ke HaHMMaTb Alogei, NS Toro
4yTobbl OHW YBMBaNM UAM BblM yYOUTBLI, O3HAYAET MOJIb30BATbCA MMM KaK MPOCTbIMU MALIMHAMMW UK
opyauamu B pykax Apyroro (rocyaapcTtsa), a 3TO HECOBMECTMMO C MpaBamMu 4YenoBeyecTsa B Hallem
cobcTBeHHOM nivue. CoBeplIEHHO MHOE Aeno—a06poBOALHOE, NEPUOLMYECKM NMPOBOAMMOE 0byyeHue
rparkaaH obpalleHuMIO C OpYKMEM C Leblo obe3onacuTb ceba M cBoe OTeYecTBO OT HanaaeHuA U3BHe. —
HakonneHve 6oraTcTB Mor/1o 6bl MPUBECTU K TEM }Ke pe3y/ibTaTam,

? HacneacteeHHas MOHapXusa He eCTb rocyAapcTBO, KOTOPOE MOMKeT BbiTh NepeaaHo no
HacneAcTBy APYromMy rocyapcTBy; /MWb €ro NpaBo ynpaBAATb MOMET NeperTr no HacneacTsy K
Apyromy dusmnueckomy aunuy. B Takom cayyae rocyaapctso npuobperaeT npaBuTens, a He npasutensb,
KaK TaKoBOW (T. €. Kak BNafelowWwmi yKe apyroi aepxasoi), npuobpetaeT [aaHHOE] rocyaapcTeo.
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a MMEHHO JApyrve rocyAapcTBa, YBUAEB B 3TOM BOEHHYK yrposy, Obian 6bl BbIHYXKAEHbI K
ynpexaaowemy HanageHuo (Tak Kak 13 Tpex CUN — BOOPYKEHHOM CU/Ibl, CUbl COO30B U CUJbI AeHer
— nocneaHsaa morna 6bl 6bITb CaMbiM HaAEKHbIM OPYAMEM BOWHbI), eCAn 6bl He Bbl0 Tak TPYAHO
onpeaenuTb pasmep 3Tux 6oraTcrs.

4. “TocynapcTBEHHblE A0NTM HE A0/IXKHbI MCM0/1b30BaTbCA AN1A BHELHENOANTUYECKUX aen”.

Mounckn cpencTB BHYTPU CTPaHbl MAM BHE €e He BHYLIAIT MOAO3PEHWUI, ecan 3To Aenaetca Ans
XO3AMUCTBEHHbIX HYXK/, CTPaHbl (yAydlleHna Jopor, YCTPOMCTBA, HOBbIX MOCENEHUI, CO34aHNA 3aNacoB Ha
CNyyail HeyposKaliHbIx neT U T. A.). Ho KaK opyane 60pbbbl AeprKaB Mexay coboit KpeauTHaa cucTema,
NPy KOTOPOW A0/ITM MOFYT HEMOMEPHO YBEIMYMBATLCA, OCTABAACh B TO YKe BPEMA rapaHTUPOBAHHbLIMM
(nocKoNbKY KpeauTopbl He NpeabABAAOT CBOM TpeboBaHMA OAHOBPEMEHHO), — OCTPOYMHOe
n3obpeTeHne o4HOro TOProBoro Hapogal B 3TOM CToIeTUM — ABAAET cOOOM ONACHYIO AEHEXKHYI0 CUy,
a UMeHHO GOoHA, ANA BeaeHUA BOWHBI. MpeBocxoaa GoHAbI BCEX APYTMX rOCYAAPCTB, BMECTe B3ATbIX, 3TOT
GOHA MOXKET ObITb UCTOLWEH NULWb M3-33 NpPEKpPaLLEHUA NOCTYNAEHUA HANOroB (4YTO, OAHAKO, MOMKHO
HaZloNro OTCPOYUTL OXKMBJIeHMEeM 000pOoTa, BO3AEMCTBYA Ha MPOMbIWJIEHHOCTb U pemecno). Takum
06pa3om, 3Ta NIerkoCTb BeAEHMA BOMHbI, CBA3AaHHAA CO CKAOHHOCTbIO K HEl BAACTb MMYLLMX, KOTOpas
KarKeTca npucyllen YenoBeveckon npupose, npeacrasaset cobol 6onbluoe NpenaTcTBME HA MNyTU K
BeYHoMy Mupy. MpegsapuTtenbHble CTaTbM [MUpPHOro gorosopal Tem 6onee [OMKHbI NPeaycMOTPETb
yCTpaHeHWe 3TOro NPenAaATcTBUA, YTO HeU3BEeXKHOe B KOHLE KOHLOB rocyAapcTBeHHoe 6aHKpOTCTBO
He3acnyXeHHO HaHecno 6bl ywepb apyrum rocygapcream. Ctano 6biTb, Apyrue rocyaapcrTea MMeLoT No
MeHbLUEe Mepe NPaBo 06beANHATHCA MPOTUB TaKOrO rOCyAapCTBa M ero NpUTA3aHuA.

5. “HuM o4HO rocyaapcTBO He AO0/IKHO HACUMAbCTBEHHO BMELUMBATLCS B MOJIMTMYECKOE YCTPOMCTBO U
npas/ieHne Apyrux rocygapcrs”.

B camom pgene, 4To MOXKET AaTb emy MPaBO HA 3TO BbiTb MOXKET, AYPHON MpUmMep, KOTOpbIA OZHO
rocyA,apcTBO NOKasbiBaeT NoAAaHHbIM APYroro rocyaapcrea? Hanpotus,
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3TOT NPUMEP MOXKET CNYXKUTb NPeoCcTePErKEHMEM, NOKa3biBan, KAKOe OrPOMHOE 3/10 HaB/eK Ha cebs
HapoAa cBoMM bGe33akoHumem. [a u Boobuie AypHON Npumep, KOTopblii ogHO cBoboaHOe NAnuo aaet
apyromy (Kak scandalum acceptum), He MoXKeT cuMTaTbCA HaHeceHWeMm yuwepba nocnegHemy. — Cioaa,
npasAa, Henb3s OTHECTM TOT CNy4Yai, KOrAa rocyaapcTBo BCAeACTBME BHYTPEHHUX HeypaauL, pacnanocb
Ha ABe 4YacTu, KaxJas M3 KOTopbIX npeactaBnseT cobol oTaenbHOe rocyaapcTso, NpeTeHayollee Ha



MONHYIO CaMOCTOATENbHOCTb;, €CAM OAHOMY W3 HMX 6yaeT oOKasaHa MOMOLLb MOCTOPOHHUM
rocyAapcTBOM, TO 3TO HeJib3sl PACCMATPMBaATL Kak BMELLATENbCTBO B NOJIMTUYECKOE YCTPOWMCTBO ApPYroro
(MHaue Bo3HMKNA Bbl aHapxMA). HO A0 Tex NOp MOKa 3TOT BHYTPEHHWIA CNOP He peLleH, BMeLlaTe1bCTBO
NMOCTOPOHHMX AeprKaB 03HAYaeT HapyLeHWe NpaB He3aBMCMMOTo Hapoaa, boploLLerocs Mlb CO CBOEMN
BHYTpeHHel 6ose3Hblo. Takoe BMellaTe/NbCTBO, CAeL0BaTe/ibHO, 6biN0 6bl AYpPHbLIM MPUMEPOM ANA
APYrvX U yrpoXKano 6bl aBTOHOMMM BCEX TOCYAaPCTB.

6. “Hn oaHO rocynapcTBO BO BPEMA BOWMHbI C APYrMM He A0/KHO npuberaTb K TaKMM BparkaebHbim
AencTBuAM, KoTopble caenann bbl HEBO3MOXKHbBIM B3auMHOe AoBepue B ByayLlem COCTOAHUM MUPa,
KaK, Hanpumep, 3acbl/ika youiiL, us-3a yrna (percussores), otpasuteneH (venefici), HapyweHue ycnosui
KanuTynaumm, noacTpekatenscTso K nsmeHe (perduellio) B rocygapctee Henpuatena ur. a.”.

370 6ecyecTHble BOEHHbIe XMTPOCTU. Bedb M BO Bpemsa BOWHbI AO/IKHO OCTaBaTbCA XOTb Kakoe-HUbyab
Aosepue K 0bpasy mbicnelt Bpara, MOTOMY YTO MHaye Hesb3A 3aK/JUUTb MUP U BpaxaebHble geicTeua
npeBpaTaTca B UctpebutenobHyto BonHy (bellum infcernecinum). BoiHa ecTb nevyanbHoe, BbIHYXAEHHOE
CPeAcTBO B €CTEeCTBEHHOM COCTOAHMM (KOraa HeT HWMKaKoWn cyaebHOM MHCTaHUMKM, NPUroBOop KOTOPOW
umen 6bl CUNy 3aKOHA) yTBEPAWTL CBOW MpPaBa CW/IOW, KOr4a HU OfHa M3 CTOPOH He MOXKeT 6biTb
obbaABNeHa HenpaBol (TaK KaK 3TO y)Ke npepgnonaraet cygebHoe peleHue) u Avb UCX0h BOMHbI
(nogobHO TOMY Kak 3TO MMEeT MecCTO B TaK HasblBaeMoOM cyfde 60)Kbem) pellaer, Ha Ybell CTOpoHe
npaso. KapaTtenbHas BoiHa (bellum punitivum) mexay rocyaapctBamm HEMbICAMMA (MOCKObKY MeXay
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HMMM HET OTHOLWEHWs BbiCWeEro K Huswemy). — OTcloga cnegyet, yTo UcCTpebutenbHas BOWHA, B
KOTOPO MOTYT BbITb YHUUTOXEHbI 06e CTOPOHbI, @ BMECTe C HUMMK W BCAKOe npaBo, npusena 6bl K
BEYHOMY MWPY JNLWb Ha FMraHTCKOM Knagbuuie denosedectsa. CnegosatenbHo, nogobHas BoWHa, a
CTano 6biTb, U NPUMEHEHWE CPEACTB, BEAYLNX K HEW, AONKHbI ObiTb 6e3ycNoBHO 3anpeLieHbl. — A To,
YTO YKasaHHble cpeacTBa Hen3beKHO NPUBOAAT K Hel, ABCTBYET U3 TOro, YTO 3TM camm no cebe rHycHble
AbABOMbCKME MNpu-. emy, Byayunm BBeAeHbl B ynoTpebreHWe, HeAOArO YAEp:KMBAlTCA B npegenax
BOWHbI, KaK, Hanpumep, WwWnuoHax (uti exploraloribus), Korga oAHW NoONb3yOTCA HECYECTHOCTLIO APYrnX
(koTopylo cpasy HEBO3MOMKHO WMCKOPEHWUTb), a NepexoaaT U B MUPHOE COCTOAHME, COBepLIeHHO
YHMUYTOKAA TEM CaMbIM €ro Leb.

XoTA npuBeadeHHble 3aKOHbl OBBLEKTMBHO, T. €. NO 3ambICy npaBuTesnel, Bce 6e3 MCKAUYeHUA
3anpeLatowpe 3akoHbl (leges prohibitivae), o4HaKo HEKOTOpble M3 HWUX OTHOCATCA K paspaay CTPOrmx
(leges strictae), umerowmx cuay npu AO6bIX 0BCTOATENLCTBAX W HYXKAAMOWMXCA B HemeA/leHHOM
ocyulectsnieHumu (ctatbu 1, 5, 6); apyrue e (ctatbu 2, 3, 4), cybbekTMBHO paclwmpatowme (leges latae),



npaBAa He KaK MCK/AOYEHWA M3 MPaBOBOM HOPMbI, HO CMION OBCTOATENbCTB B OTHOWEHUU ee
cobnoaeHnn, coaepKat B cebe paspelleHne OTCPOUUTb UCMIONHEHUE; MPUYEM HE HYXKHO TEPATb U3 BUAY
Luenb, He [OMycKalouy OTCPo4YkM Ao b6eckoHeyHocTu (ad calendas graecas, Kak rosopun 06bl4HO
ABryCcT2), HaNpMMep BOCCTaHOBNEHUA cBOOOAbI rOCYAAPCTB, NULWMNBLLIMXCA €€ MO CTaTbe 2; UCMOIHEHUE
3TUX 3aKOHOB HE PABHOCU/IbHO BOCCTAHOBAEHWMIO, @ AOIXKHO OCYLLECTBUTb ero 6onee mea/ieHHO TONbKO
A8 TOro, 4Tobbl BOCCTAHOB/IEHWE He OblI0 CAMWKOM MOCNeWwHbIM U, TaKUM 06pasom, He o 6bl BO
Bpes, camoli uenun. Beab 3anpelleHne Kacaetcsa 34ecb Wb cnocoba npuobpeTeHns, KOTopbli BNpeab
He [0/IKEH MMETb CU/Ibl, @ HE BIAfEHMA, KOTOPOE XOTA U He MMeeT TpebyemMoro NnpaBoBOr0 OCHOBAHMA,
O/ZiHaKO B CBOE Bpems (4ecTHOro npmMobpeteHns) scemm
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rocygapcreamm CHMUTaANOCb NPaBOMEPHbIM, COT/1aCHO TOrgallHemMmy 06LLI,€CTBEHHOMy MHEHUIO *,

* He 6e3 0CHOBaHMA [0 CUX NOP COMHEBA/INCb B TOM, MOTYT /1N CYLLLECTBOBATb KPOME NnpeanmncbiBaroLLmMX
(leges praeceptivae) u 3anpewatowmx 3akoHoB (leges prohibitivae) ewe n gossonstowme 3akoHbl (leges
permissivae) umctoro pasyma. Beab 3akoHbl BoObLLe 3aknto4aloT B cebe ocHoBaHWE OBBLEKTUBHOM
npaKTUYecKol HeobXoAMMOCTHN, a A03BOJIeHME — OCHOBaHWE MPaKTUYECKOMN CAy4aiHOCTU HEKOTOPbIX
nocTynkoB. M3 3Toro cieayert, YTO A03BONAIOLINIA 3aKOH coAeprKan 6bl MPUHYXKAEHUE K TOMY UM UHOMY
NOCTYMKY, K TOMY, K YeMy HUKTO MPUHYKAeH 6biTb He MOXKeT; 3To 6bia10 6bl NpoTMBOpPEYMEM, ecnu bbl
06BbEeKT 3aKoHa MMen B 0BOMX OTHOLIEHMAX OAHO U TO e 3HadyeHue. — HO B AaHHOM ciyyae
NpeAnonoXKeHHoe 3anpelleHne B O03BONAIOLWIEM 3aKOHe MMeeT B BMAY Aulb 6yaywmit cnocob
npuobpeteHuns npasa (Hanpumep, NyTem HacaeA0BaHMA), a 0cBOBOXKAeHMe OT 3TOro 3anpelleHus, T. e.
[03BO/IeHMe, — HacTosAllee COCTOAHWE BAadeHuA. ITO nocsedHee Npu Nepexofe M3 ecTecTBEeHHOro
COCTOSIHMA B TPa)kAaHCKOe MOMKeT MPOoAo/XKaTbCA KaK HenpaBomMepHoe, NpaBAa, HO TeEM He MeHee
yecTHoe BfadeHue (possessio putativa) B cuay [403BOAAIOLWLErO 3aKOHa eCTECTBEHHOro npasa, XoTa
yecTHOe BlafileHNe, KOJIb CKOPO OHO MPM3HAHO TaKOBbIM, 3aMpPeLLEHO B eCTECTBEHHOM COCTOSAHUW, TOYHO
TaK e KaK cxoAdHblli crnocob npuobpeTeHMa B nociedylowem, FparkAaHCKOM COCTOAHUKM (no
coBeplUeHnn nepexoaa); 3To NPaBoMoYMe Ha NPOAO/IKEHME BAaAeHNA He CyLecTBoBano bbl, ecin 6bl
nogobHoe MHMMOE npuobpeTeHMe MMeN0 MeCTO B TPasAaHCKOM COCTOSIHMM, TaK KaK 3To
npuobpeteHne AOMKHO 6bl10 Bbl Kak HaHeceHUe yuwepba NPeKpaTUTbCA TOTUYAC Ke Mo 0B6HapyKeHUn
ero HenpPaBoOMEpPHOCTH.

3TUM A XOTen AULb MUMOX0A0M 06paTUTb BHUMaHME 3HAaTOKOB eCTEeCTBEHHOro npasa Ha noHATue lex
permissiva, KoTopoe camo cobolt AaeTca cMcTeMaTUUYECKM Kaaccubuumpyolemy pasymy; tem 6onee uto
3TUM MOHATMEM YacCTO MOJIb3YIOTCA B MPaXKAAHCKMX (CTaTyapHbIX) 3aKOHAX C TeM JIMLWb Pa3/IMyMem, 4YTo
3anpeLiaowmin 3akoH GopmyanposaH cam no cebe, A03BOJIEHME e BK/AKOYAETCA B 3TOT 3aKOH He B
KauecTBe OrpaHMYMBaIOLLErO YCNOBUA (KaK 3TO A0/KHO 6bln10 6bl BbITh), @ KaK UCKNOYeHMe. — B aTom



C/Nly4ae OH racuT TaK: TO-TO M TO-TO 3anpelleHo, Kpome caydaes No 1,2,3 1 T. 4. 40 6eCKOHeYHOCTYH;
34ecb [03BO/MIEHUS A00aBAAIOTCA K 3aKOHY /MWb C/y4ailiHO, HE Ha OCHOBE MPUHUMNAE, a /IMWb B
pesynbTaTe MNOAbICKMBAHMA MNOAXOAAWMX CAy4yaeB; BeAb MHaye YCA0BUA AO/MKHbl 6blan 6bl 6bITb
BK/IOYEHbl B GOpPMY/ly 3anpellatollero 3akoHa, HO TeM CamMbiM OH MpeBpaTuacA 6bl U B 3aKOH
fo3Bonaowmi. — Kanb NO3TOMY, YTO MPEeAsIONKEHHAs CTOJb YKe MyAPbIM, CKOJb NMPOHULATE/bHbIM,
rpadom BuHAaMWrpewom3 ocTpoyMHaa Tema Ha COMCKaHMe NPemus, a UMEeHHO O A03BO/IAIOWEM 3aKOHe,
OoCTanacb HEBbINOJIHEHHOM M TaK CKOPO 3abbiTa. Begb BO3MOMKHOCTb Takoh ¢opmynbl (CXo4HOWM C
MaTemMaTUYeCcKoW) ecTb eAMHCTBEHHbIM HACTOAWMIA KpUTEPUI NoC/eA0BaTe/IbHOr0 3aKOHOAATebCTBa,
6e3 KOTOpPOro BCAKOE TaK HasblBaemoe ius cerium ocTaHeTcs Avwb 6narMm HamepeHwem. — B
NPOTUBHOM C/ly4Yae Mbl Byaem MMETb ANLLb 06LLEe3HaYMMble 3aKOHbI, @ He Bceobuiue (npume
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Paspgen sTopoit,

co,u,ep>+(au.|,m71 OKOHYaTe/JibHble CTaTbh AOroBOpPa O BEYHOM MUpe mexXay rocyaapcrsamm

CocTosiHMe MUpa Mexay NoAbMM, KUBYLLMMM NO COCEACTBY, HE eCTb ecTecTBeHHoe cocToAHMe (status
naturalis); nocnegHee, Ha0bOpPOT, €CTb COCTOSAHUE BOMHbI, T. €. €C/IM U He becnpepbiBHble BparKaebHble
AEeNCcTBUA, TO MOCTOAHHAaA uX yrposa. CieaosatesibHO, COCTOSIHME MUPa AO0XKHO 6biTb YCTaHOBAEHO.
Beab npekpalleHne BOEHHbIX AeNCTBUIA He eCTb elle rapaHTUA OT HUX, U ec/IM coceam He AatoT Apyr
APYry TakoW rapaHtUmn (YTO MOMKET MMETb MECTO /iMilb B NPaBOBOM COCTOSIHWUM), TO TOT U3 HUX, KTO
TpeboBan 3TOro y APYroro, MoKeT 06OUTUCH C HUM KaK C Bparom *.: NMMbl KO BCEM C/y4asam), Kak Toro

TpebyeT, No-BMAMMOMY, NMOHATUE 3aKOHa.

* Mo obwemy MHEHUI0, BpaXKaebHO MOXKHO MOCTYNaTbh MLWb NO OTHOLIEHWIO K TOMY, KTO Y¥Ke Ae/0M
HapyLIMA MOe MpaBo, N 3TO, KOHEYHO, BEPHO, eC/IN 1 TOT U APYTron HaXOAATCA B FPa*kAaHCKO-NPaBoOBOM
cocTosiHMU. Begb TeEM caMbiM, YTO OAMH BCTYMMA B 3TO COCTOSIHWME, OH Y)Ke AaeT Apyromy Tpebyemyto
rapaHTuio (Npu NocpeacTse BbICWEN MHCTAHUUM, UMELOLWEeN BNacTb Hag obomnmm). — Yenosek e (Mu
HapoA) B eCTeCTBEHHOM COCTOAHUW /IMLLIAET MEHS 3TOM rapaHTUM U, KUBSA PAAOM CO MHOM, HapyllaeT
MOe MPaBO yXe CaMMM 3TUM cocToAHMem, ecin He aenom (facto), To 6e33aKOHHOCTbIO CBOEro
cocTosHuA (statu iniusto): aTo 6€33aKOHHOCTbIO OH NOCTOAAHHO YrPOXKaeT MHE, U A MOTY NPUHYAUTb ero
WAN BCTYMWUTb BMECTE CO MHOW B 06LLEeCTBEHHO-NPAaBOBOE COCTOAHWNE, UM e M36aBUTb MeHA OT ero
coceactsa. — BoT, cnegoBatesibHO, NOCTYNAT, NeXKallMii B OCHOBE BCeX Cieaytolmx ctaTtein: “Bee noau,
KOTOpble MMElT BO3MOMKHOCTb BAMATb APYr Ha Apyra, AO/BKHbI NpUHaAiekaTb K KaKomMy-nubo
rpaxkaaHcKomy ycTpomncray”.



MpaBoOBOE YCTPOMCTBO B OTHOLWIEHWUW AW, K HEeMy MpPUYaCTHbIX, TakoBo: 1) ycTpoicTBOo Mno npasy
rocygapcTBEHHOrO rparkAaHCTBa Atodel B cocTtaBe Hapoga (ius civitatis); 2) yctpoictBo no
MeXayHapoaHOMY MpaBy rocyaapcTs B UX OTHOLIEHUM Apyr K apyry (ius gentium); 3) yctpoictso no
npaBy BCEMWPHOro rpaxgaHcTea (ius cosmopoliticum), NOCKOAbKY AlOAM U rocyaapcTBa, HaxoAACb
Mexay coboi BO BHELHMX B3aMMOB/IMAIOLWMX OTHOLIEHUAX, AONXKHbI PAaCCMaTPUBATbCA KaK rpakaaHe
oblieyenoBeYecKkoro rocyaapcrea. 310 AeneHne He NPou3BOJIbHO, HaMPOTUB, OHO HEOBXOAMMO C TOUKM
3peHna ngen o Be4Hom mupe. Beab ecam Bbl XOTb OAUH U3 HUX, PU3MYECKM BO3AENCTBYA Ha APYroro,
BCe Xe Haxoawmncs 6bl B ecTecTBEHHOM COCTOAHWM, TO C 3TUM 6bl10 Bbl CBA3AHO COCTOSIHME BOWHBI,
0CcBObOXAEHNE OT KOTOPOTO M COCTaBASET Le/ib B AaHHOM C/y4ae.

==266

I'IepBaﬂ OKOHYaTe/sibHaA CTaTbA A4OroBopa 0 BEHHOM Mmunpe

MparkAaHCKOE YCTPOMCTBO B KaXKAOM rocyAapcTBe AOJIKHO bbiTb pecnybiMKaHCKUM.

YCTPOWCTBO, YCTaHOB/IEHHOE, BO-MEPBbIX, COFNAacHO C MPUHUMNamn csoboaa uneHos obliecTsa (Kak
nofeit), BO-BTOPbIX, B COOTBETCTBUN C OCHOBOMOIOMKEHUAMMU O 3aBUCUMOCTU BCeX (Kak NoAdaHHbIX) OT
eauHoro obulero 3aKoHo4aTenbCcTBa U, B-TPETbMX, MO 3aKOHY pPaBeHCTBa Bcex (Kak rpakaaH
rocyAapcrBa), ecTb YCTPOMCTBO pecnybanKkaHckoe * — egMHCTBEHHOE, NPOUCTEKaloLLLee M3 naen

* MpaBoBas (cTano 6biTb, BHELWHSAA) cBO6OAA He MOXKeT bbiTb onpeaeneHa, Kak 3To 0bbl4HO AenatoT,
KaK nMpaBoMoune AenaTb BCE, YTO YroAHO, €CIM TONIbKO He HapyLlaTb Ybero-nMbo npasa. B camom aene,
YTO 3HAYMT NpaBomouMe? BO3MOMKHOCTb MOCTYMKa, NOCKOJIbKY MM He HapylaloT Ybero-nMbo npasa.
CnepoBaTtenbHo, aeduHMUMA rnacuna 6bl Tak: cB0O60AA eCTb BO3MOMKHOCTb MOCTYMKOB, KOTOPbIMU He
HapyLuaeTca Ybe-nnbo npaso. “He HapywatoT Yybero-nnbo npasa (4To 6bl He yrogHo 6bino Aenatb), ecau
TO/IbKO He HapyLlatoT Yybero-nMbo npaea” — 3To, cnegosaTeNbHO, NycTas TasTonorns. — AdeduHnuma
Moei BHellHel (npaBoBoi) cBOb6OAbI A0NXKHA, CKOpee, racuTb Tak: 3Ta cBoboaa ecTb NpaBoMoUYMe He
NMOBMHOBATLCA HUKAKMM BHELUHMM 3aKOHaM, KpoMe ey Ha KoTopble A mor 6bl AaTb CBOE cornacue. —
To4YyHO TaK e BHelHee (NpaBOBOE) PAaBEHCTBO B rOCYAapCTBE €CTb TAaKOEe OTHOLIEHWE ero rpakaaH,
KOrAa Kaaplh MoXKeT 0653aTb K Yemy-1Mb0 Apyroro opuanyecku, ToIbKo eciv OH cam NoAYMHAETCA
3aKOHy, Tpebylowemy, ytobbl M ero moraM 06#A3aTb Takum e obpasom. (MpuHUMN NpPaBOBOM
33aBUCMMOCTHM He Hy»KAaeTca B AedUHULMM, TaK KaK OH 3aKI0YaeTCA yKe B MOHATUM roCyAapCTBEHHOMO
ycTpoicTBa BoObLWE.) — 3HAYMMOCTb 3TUX NPUPONKAEHHbIX, HEOOXOAMMO MpPUHAANEKALLNX
YenoBEYECTBY WM HEOTUYKOAEMbIX MPAB MOATBEPIKAAETCA M BO3BbIWAETCA MPUHLUNOM MPABOBbIX



OTHOLLEHMIA YesoBeKa K BbICLUMM CyllecTBam (eCM OH MbICAUT TaKoBbIX), M6O, UCXOOA M3 3TUX Ke
NPUHLMINOB, OH NPeACTaBAseT ceba TaKKe rpaxKgaHMHOM CBEpPXYYBCTBEHHOTO Mupa. — B camom gene,
YTO KacaeTtca moel cBoboapl, TO Aaxe H6OXKeCTBeHHble 3aKOHbI, NO3HaBaeMble MHOI TOJ/IbKO PasyMoMm,
06s3aTeNIbHbl 418 MEHA /IMLb NOCTOJIbKY, NMOCKO/IbKY A cCam Mor 6bl AaTb Ha HUX cBoe cornacue (Mbo
eAMHCTBEHHO Ha OCHOBE 3aKOHa CBOHOAbI, YCTAHOBNIEHHOTO MOMM Pa3yMOM, A COCTaBAAK cebe NoHATHE
0 60XecTBeHHOI Bo/e). YTO KacaeTca NPUHLMMA PaBEHCTBAa MO OTHOLEHMIO K CAMOMY BO3BbILEHHOMY
CyLLEecTBY, KOTOpoe si TOJIbKO Mmor 6bl cebe npenctaButb, Kpome 6ora (Hanpumep, Kakoro-Hubyab
BE/IMKOro 30Ha4), TO Ha KAaKOM OCHOBAHMWM fi, UCMOJIHAN Ha CBOEM MOCTY CBOW AOAT, Kak DBOH Ha CBOEM,
0653aH N1Lb NOBUHOBATLCA, @ 30HY NPUHAA/EKUT NPaBO NoBeseBaTh? HeT Takoro ocHoBaHuA. — bor
e ecTb eAMHCTBEHHOE CyLLECTBO, A1 KOTOPOro He cy-
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nepBOHaYaIbHOIo L,0roBOPa, Ha KOTOPOW LO/IKHO BbITb OCHOBAHO BCAKOE NPAaBOBOE 3aKOHOAATE/IbCTBO
Hapoga. 370 YCTPOMCTBO C TOYKWM 3pEHWA NpaBa ecTb, CNefoBaTe/bHO, camo no cebe To, KoTopoe
NepBOHaYaNbHO /IEXKUT B OCHOBE BCEX BWAOB rParkAaHCKOM KOHCTUTYUMW; BO3HWMKAET /iMLIb BOMPOC:
eANHCTBEHHOE /1M 3TO YCTPOICTBO, KOTOPOE MOXKET NPUBECTM K BEYHOMY MUPY?

PecnybanKaHCKoe YyCTpOWCTBO 6epeT CBOE HaAya/lo B YUCTOM MWCTOYHMKE npaBa. Ho Kpome
6e3ynpeyHoCT CBOEro MPOUCXOMKAEHUA OHO OTKPbIBAeT MNEePCreKTMBbl KeNaHHOro pesysbTata, a
MMEeHHO Be4YHoro mmpa. OcHoBaHWe AM5 3Toro cieaytouiee. — Ecam (MHadve n He MoKeT BbiTb MPU TaKoM
yCTpoicTBE) ANA pelleHus Bomnpoca: bbiTb BOWHE NN HeT? — TpebyeTcs cornacue rpaxaaH, To BnoHe
€CTeCTBEHHO, YTO OHM XOPOLUEHbKO NOAYMAlOT, MPEeXKAe Yem HayaTb CTO/b CKBEPHYIO Mrpy, Bedb Bce
TATOTbl BOWHbI MM NPUAETCA B3ATb Ha cebA — CaMMM CpaKaTbCA, OMNJaYMBaTb BOEHHblE pacxoabl U3
CBOEro KapmaHa, B NoTe /iMua BOCCTaHaBAMBATb BCe Pa3opeHHoe BOMHOW — MB AoBeplueHne Bcex beg,
HaB/aeYb Ha cebA elle oAHY, OTPABAAIOLLYHO M Camblii MUP, — HUKOrAa (BCNeacTBME BCEraa BO3MOMKHbIX
HOBbIX BOMH) He ucyesatowee bpems gonros. HanpoTme, Npu YCTPOMCTBE,

yecTByeT MOHATUA A0Ara; BOT Mo4Yemy MNPUMHUMN paBeHcTBa (B OTAMuMe OT nMpuHuMna csoboabl) He
NoAXOAMT ANA OTHOLWEHUA K 6ory.

YTo Ke KacaeTcs npaBa pPaBEHCTBA BCEX TPakAaH KaK MoAA4aHHbIX, TO [/aBHOe B BOMPOCE O
AOMYCTUMOCTM HACNeACTBEHHOro ABOPAHCTBA CBOAWUTCA K CAeAylowemMy: AOMKHO NM NPEeUMYyLLEeCTBO
(opHOro rparkpaHvHa nepeg Apyrum), NpuMsHaBaemoe rocy4apcTBoM, MpeawecTsoBaTh 3acayre, Mau
HaobopoT? — OYeBUAHO, YTO €CAN MPUBUNETUA CBA3AHA C PONKAEHMEM, TO COBEPLUEHHO HEU3BECTHO,
6yAeT M OHa CONPOBOKAATLCA 3aCNYroi (3HaHWe CBOEro Aena v YeCTHOCTb NPU ero UCMoIHEHMM); CTaNo
6bITb, 3TO PABHOCMALHO MPU3HaHWIO ee (NpuMBWAErMM Ha MNPeaBOAMTENbCTBO) 3a cyacTausuem 6es



BCAKWX 3aC/Iyr C ero CTOpPOHbl. Ha 3To HMKoraa He cornacutca oblias BoAs HapoAa B NepsBoHayvasibHOM
aorosope (a Beab MMEHHO 3Ta BONSA eCTb NPUHUMN Bcex npas). M6o yenosek 61aropoaHON KpPoBU He
eCTb TeM Cambim 61aropoaHbiii YenosBeKk. — YTo e KacaeTca CAY>KMNO0ro ABOPAHCTBA (KaK MOXKHO 6bl10
6bl Ha3BaTb NPUBUAETMPOBAHHOE MNO/NOMEHWe Nael, 3aHMMalowWwmMx 6onee BbICOKME AOMKHOCTH,
KOTOPOro HYXXHO A[06uTbCcA 3acnyramu), TO NpPUBMAErMA CBA3aHa 34eCb He C /IMLOM KaKk ero
COBCTBEHHOCTb, @ C [IONHOCTbIO; PAaBEHCTBO 3TUM He HapyLIaeTca, Tak KaK, Koraa Anuo ocTasaser
[JO/IKHOCTb, OHO B TO }Ke Bpems JINLLAETCA U MPUBUIETUM 1 BO3BPALLAETCA K MOOXKEHNIO NOAAAHHbIX.
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B KOTOPOM MOAAAHHbIN He eCcTb rpaykAaHuH (cnegoBaTesibHO, He NPU pecnyb/IMKaHCKOM), 3TOT BOMPOC
BbI3blBAaeT MeHbLUEe BCEro COMHEHMWN, BeAb naBa [34ecb] He Y/ieH rocygapcTBa, a COBCTBEHHUK €ro;
BOMHA HWCKONbKO He /WLWaeT ero NupoB, OXOTbl, YBECENEHW, NPasAHecT8 U T. M., U OH MOXKeET,
CNefoBaTeNbHO, PELMTLCA Ha Hee Mo CaMOMY He3HauuTe/lIbHOMY NOBOAY KaK Ha yBEeCe/NUTesIbHYIo
NPOry/aKy, pPaBHOAYWHO nNpesoCTaBMB Bcerga roTOBOMY K 3TOMY AMIJIOMaTMYEeCcKoMy Kopnycy
NoAbICKaTb NPUANYUNSA Paan Kakoe-HMbyab onpaBaaHue.

Ona Toro 4tobbl pecnybiMKaHCKOe YCTPOMCTBO He CMelnBaTb (KakK 3TO OObIKHOBEHHO AenatoT) ¢
OEMOKPATUYECKUM, HYKHO OTMETUTb ceaytoutee. Dopmbl rocysapcTea (civitas) moryT 6biTb pasgeneHbl
WAN B 3aBUCMMOCTM OT Yncaa nuL, 061aaatoLmx BEpXOBHOM rocyAapcTBEHHOM BAACTbIO, AW NO cnocoby
ynpaB/ieHNs HapoAOM €ero BepXOBHbIM [/1aBOM, Kem Obl 3TOT nocnegHwuit HM 6bin. MNepsBaa ¢dopma
Ha3blBaeTcs, cobctBeHHO, dopmoli rocnoacTea (forma imperii), 1 BO3MOXHbI AUWb TpU BUAA ee, a
MMEHHO: BEpPXOBHOW BNAcTbio 06/1343aeT WAM O4HO /IULLO, WU HECKOJIbKO NI0LEN, CBA3AHHbIX MeXay
coboi, MAN Ke BCe, BMECTe COCTaBAAOWME TrpaxKgaHCKoe Ob6LLecTBO (aBTOKpaTMA, apUCTOKpaTus,
AEeMOKpaTUA; BAaCTb rocyapsa, ABOPAHCTBA, Hapoda). Bropaa ¢opma ectb dopma npasneHua (forma
regiminis) 1 KacaeTca OCHOBaHHOIO Ha KOHCTUTYLMM (Na akTe obLei Boaun, baarogaps KOTopomMy Tona
CTaHOBMTCA HapoaoM) cnocoba, KaKMM rocyapcTBO PaCcMNopsAXKaeTca NOJHOTON CBOEW BNACTU, U B 3TOM
OTHOWeEHMM ¢opma npaBAeHUA MOXKeT ObiTb WANM  pecnybAMKAHCKOW, WAKM  OEeClOTUYECKON.
Pecny6anKaHM3M  eCTb  FOCYAAPCTBEHHbIA  MPUHUMN  OTAENEHMA  UCMONHUTENIbHOM  BAAcTU
(npaBuTenbcTBa) OT 3aKOHOAATE/IbHOM; [AECNOTM3M — MPUHLMM  CaMOB/IACTHOTO  UCMOJIHEHUA
rocyapCcTBOM 3aKOHOB, AaHHbIX MM CaMuM; cTano 6biTb, NybAMYHas BOAA BbICTYNaeT B KayecTse
YyacTHOM BosIM npaButena. — M3 Tpex Gopm rocynapctsa AeMOKpPaTUsA B COBCTBEHHOM CMbIC/e CNOBA
HensbeXKHO ecTb AeCNOTM3M, TaK KaK OHA YCTaHABAMBAET TaKyo UCMONHUTENbHYIO BNACTb, MPU KOTOPOW

BCe pewaroT
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06 04HOM U BO BCAKOM C/ly4ae NPOTUB 0AHOTO (KOTOpbIN, CledoBaTelbHO, He COornaceH), CTano bbiTh,
pelaloT Bce, KOTOpPble TEM He MeHee He Bce, — 3TO NpoTMBopeyne obLiein Bon ¢ camoi cobon 1 co
cBobogoi.

BcAkana HenpeacTasuTesnbHaa Gopma MpaBieHWA ecTb B CYLWLHOCTU OTcyTcTBMe GOpMbl, MOTOMY 4TO
3aKOHOZaTe/lb U UCNOJIHUTE/Ib €70 BOJIM TaK YKe He MOTYT COBMECTUTLCA B OAHOM /IMLE, KaK HE MOMKET
oblee H6onbLIEN NOCBIIKKA B cUANorn3me 6biTb B TO JKe BpeMsA NogBeAeHMEM YacTHOro nogd 6osbLyio
MOCbINKY B MeHbLUel Mnocbiike. M xoTa ABa ApPYruMx rocyAapcTBEHHbIX YCTPOWCTBA Bcergaa ownbouHbl
MOCTO/IbKY, NOCKO/IbKY OHM J0MYCKaloT NogobHbIM cnocob npaBneHus, TeM He MeHee OHW MOTyT BO
BCAKOM C/ly4yae NpUHATL cnocob npaBnieHns, coobpasHblit C AyXOM NpeacTaBUTEIbHOM CUCTEMDI, KaK 3TO
Bblpasua no KpavHen mepe O®puapux |, cKkasas, 4TO OH TO/MbKO BbICWMIA cAyra rocygapcrsa *;
AeMOKpaThyecKas e ¢opma AenaeT 3TO HEBO3MOMKHbIM, TaK KaK B Hell BCE XxOo4yeT B/JacTBOBATb. —
MO3TOMY MOKHO CKas3aTb: YeM MEeHblUEe NMepPcoHasn rocyAapCTBEHHOW BAACTU (YMCio vy, obnagatowmx
BN1ACTblO) M Yem LUMpe, HanpoTMB, ee NpPeACTaBUTENbCTBO, Tem 6oJsiee rocy4apCTBEHHOE YCTPOWMCTBO
coriacyetca C BO3MOXKHOCTbIO pecnybsnKkaHu3ma, M gaa nogobHOro ycTpoWcTBa ecTb Hagexaa
nocreneHHbIMM PehoOPMamMM B KOHLLE KOHL,OB BO3BbICUTLCA 0 HEro. BOT noyemy nNpu apuUCcTOKpaTUK yiKe
TpyAHee, YeM Npu MOHaPXUK, AOCTUFHYTb 3TOFO €ANHCTBEHHO COBEPLUEHHOrO NPaBoOBOro YCTPOWUCTBA, a
NPy 4EeMOKPaTUN ero MOXKHO LOCTUTHYTb TOJIbKO MYyTEM HACU/IbCTBEHHOM peBostoumu. Ho oA Hapoaa
HecpaBHEHHO BaHee cnocob npasneHus **, yuem bopma rocysapcrea

* Hepegko nopuuanuM Te BbICOKME 3NUTETbI, KOTOPble 4YacTo NpuaaraloTca K npasuTento (60xKui
NOMasaHHWK, UCNOAHUTENb 60XKecTBeHHOW BOAM Ha 3em/e, HaMecTHUK 6ora), Kak rpy6yio,
OZlYPMAHMBAIOLLYIO NeCTb, HO, MHE Ka)KeTcsA, 6e3 OCHOBaHMA. — 3TU 3NUTETbl HE TONbKO HE AOJIXKHbI
BHYLIATb rOCyAapto BbICOKOMEpPUE, HO, HAaMpPOTMB, AOJIXKHbl BbI3BaTb B €10 Aylle CMUPEHUE, €CIN TObKO
OH 0b6nagaeT paccyaKkom (4To crepyeT, OAHAKO, NPeAnoOKNUTb) MU MOHUMMAET, YTO OH B3A/a Ha cebs
MWUCCUIO CIMLLKOM TAMKENY0 ANA Ye/l0BeKa, a MUMEeHHO B3AacA 6110CTM Npaso Atoael (camoe cBAToe M3
TOro, Yto ecTb y 6ora Ha 3emne), 1 emy MOCTOAHHO cneayeT onacaTbCa YeM-AMb0 3a4eTb 3Ty 3eHULY
rocrnoaa.

** Manke At MaH5 ¢ 06bl4HbIM ANA HEro MPeTeHUMO3HbIM, MO NYyCTbiIM M 6eccomepsKaTebHbim
dpasepcTBOM yTBEPKAAET, YTO NOEO

K ornasnenuto
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(xoTs 1 B Helt YpesBblYaliHO BaXKHO ee 6oJibllee UM MeHbLIEE COOTBETCTBUE C YKa3aHHOM Lenbio). Ho K
nepBomy, eC/i OH coobpaseH NOHATUIO NpaBa, NMPUHAANEKMUT NPeACTaBUTENbHAA CMCTEMA, NPU KOTOPOW
TONbKO W BO3MOXeEH pecnyb/nKaHCKuiA crnocob npasBneHua U 6e3 KOoTopoin (Mpu Kakom yYrogHo
ycTpolicTBe) cnocob npaB/ieHMa MOXKeT BbiTb NLWb AECNOTUYECKMM U HAaCUAbCTBEHHbIM. — HM ogHa u3
OPEBHUX TaK HasblBaeMblX pecnyb/iMK He 3Hafa 3TOW CUCTeMbl, BCAEACTBME YEro OHM Heobxoaumo
AO/MKHbI BbIIM NPEeBPaTUTLCS B [AECMNOTU3M, KOTOPbIM MOA, BEPXOBHOM BNAaCTbid OAHOrO €cTb elle

Hanbosee TepnUMbIN.

BTOopasa oKoHYaTenbHaA CTaTbA AOrOBOPA O BEHHOM MUpe

MeayHapoAHoe NpaBo A0/KHO BbiTb OCHOBAHO Ha dpeaepannsme cBoboAHbIX FOCYAaPCTB.

Hapogabl B KayecTBe rocyfapcTB MOMKHO PacCMaTpMBATb KaK OTAENbHbIX J0AEN, KOTOpble B CBOEM
€CTeCTBEHHOM COCTOAHWMM (T. €. HEe3aBMCMMOCTM OT BHELIHWX 3aKOHOB) Y)Ke CBOMM COBMECTHbIM
CyLLeCTBOBaHMEM HapyLUalOT MpaBo APYr APYyra M KaskAablii Bar KOTOpbIX paau ceBoeit 6esonacHoctu
MOXeT W [o/KeH TpeboBaTb OT APYroro BCTYNWTb BMECTe C HMM B YCTPOMCTBO, nogobHoe
rparkaaHCKOMY, T4e KarKaoMYy MOMKeT ObiTb rapaHTMpOBaHO ero npaBo. 3To 6bii 6bl CO3 HapoAoB,
KOTOpPbIN, 04HAKO, He A0/KeH 6biTb rocy4apcTBOM Hapo4oB. B aTom 3akatoyanock 6bl NpoTuBopeume,
M60o B KaXK40M rocy4apcTse CyLWEeCcTBYeT OTHOLEHME BbiCLlero (3aKoHoAaTens) K Huslemy (MoBUHY-

MHOTO/IETHErO OMbITa OH B KOHLE KOHLOB MpULen K yoexaeHUo B UCTUHHOCTU M3BECTHOrO adpopusma
Mona: “MpepocTaBb rAynuam CNOPUTb O AydlIeM MNPaBAEHUM; Nydllee TO, KOTopoe nydwe Beaetcs”6.
Ecan 3TO [O/MIKHO O3HauaTb, YTO TO MpPaB/IEHME, KOTOPOE BeAEeTCA /ydlle, BeAeTcs Aydlwe, To, Nno
BblpaykeHuto CBUdTa, OH PACKyCcMN OpeX, KOTOPbI Harpaawna ero 4epBOTOUYMHOW. Ho ecam 3To A0NKHO
03HayaTb, YTO OHO €CTb W Ay4yWwMit crnocob npasBaeHus, T. e. rocyAapCTBEHHOrO YCTPOMCTBA, TO 3TO B
KOpPHE N0XHO; 60 NpMMeEpPbI XOPOLLIMX NPABUTENbCTB HUYETO He TOBOPAT B NO/b3y CNocoba npaBieHus.
KTo npasun nyywe, yem Tut unm Mapk Aspenmnid, 1 BCe e 3a 0gHUM nociefosan JJom1umMaH 33 Apyrum
— Kommoga7, yero He morsio 6bl MPOU3ONTM MPU XOPOLUEM FOCYAAPCTBEHHOM YCTPOWMCTBE, TaK Kak
HEeMNpUroaHoOCTb UX K 3TOW AOJ/IKHOCTM Obla M3BECTHa AOBOJ/ILHO PaHO, Aa W BNAAcTb NpaBuTensa 6bina
O0CTAaTOYHO CU/IbHA N5 TOTO, YTOBbI YCTPAHUTD UX.
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owuemyca, T. e. napoay); MHOrMe e napoapl B rocyaapctse (Tak Kak mbl paccmaTpuBaem 34ecb NpaBo
HapOAOB MO OTHOLIEHWIO APYT K APYTY, MOCKONbKY OHM 06pasyloT OTAe/IbHble rOCYAapCTBa U HE AO/KHbI
6bITb CIMTHI B O4HO rOCYAaPCTBO) COCTaBAAAMN Bbl TO/ILKO OAMH HApOA, YTO NPOTUBOPEYUMUT NPEANOCbIIKe.

Y}Ke M3 TOro, YTo Mbl C FIyOOKMM Mpe3peHnem CMOTPUM Ha MPUBEPIKEHHOCTb AMKapel K UX He
OCHOBAHHOW Ha 3aKoHe cB0bOAE, KOrAa OHU NPeAnoYnTaoT HecnpecTaHHO CPaXKaTbCA APYr C APYrom, a
He MNOAYMHUTBCA OCHOBAHHOMY HA 3aKOHe, UMW CaMWMMMK YCTAaHABAMBAEMOMY MNPUHYKAEHUIO, TEM
caMbiM npeanoyntas 6e3paccydHyto cBoboay cBoboae pasymHoOM, M cyMTaem 3TO TpyboCTbio,
HEBE)KECTBOM M CKOTCKMM YHWMMKEHMEM YenoBevyecTBa, [AO/KHO 6Oblno  Obl  3aKAKOYUTb, 4TO
UMBMIM30BAHHbIE HApOAb! (KaKablh 06beANHEHHDbIN B OTAE/bHOE FOCYAapCTBO) NOCMNELIAT KaK MOXKHO
CKOpee BbIMTM U3 CTOJIb HU3KOTO COCTOSAHMA. HO BMECTO 3TOro Kaxaoe rocy4apcTso BUAUT CBOE Benymne
(BennumMe Hapoaa — BblparKeHUE Henenoe) MMEHHO B TOM, YTOObl He ObiTb NOAYMHEHHBIM HUKAKOMY
BHELIHEMY OCHOBAaHHOMY Ha 3aKOHe NMPUHYXAEHMIO, @ CNaBa FNaBbl rOCYAApPCTBa COCTOUT B TOM, YTO B
€ro Pacrnops’KeHUM HaXoAATCA TbICAYM NtOAei, KOTOPbIMM OH, He MOoABEeprascb JUMYHO HUKAKOM
OMACHOCTM, MOMKET KepTBOBATb* ANA Aena, KOTOPoe WX COBEPLIEHHO He KacaeTcA. M oTauune
€BPOMNENCKMX AMKAPEN OT aMepMKaHCKMX COCTOMT rNaBHbiM, obpasom B TOM, YTO, B TO BpPems KakK
MHOTMe MiaemeHa Noc/iegHUX LEeMKOM CbefeHbl MX Bparamu, nepsBble YMEHT Jyylle WMCNosb30BaTb
CBOMX MOBEXAEHHbIX, YeM MPOCTO CbenaTb MX, M MPennoyvMTaloT YBE/MUYMBATL MMM UYUCIO CBOMUX
noAAaHHbIX U, CTano bbITb, YNCNO OPYAUIA ANs BOWH elle 6osiee WMPOKMUX Pa3MepPoB.

an BCeMn NOPOYHOCTU YyeIoBEeYECKOM npmpoAabl, KOTOpPaA B HENPUKPbITOM BuAE NPOABNAETCA B
CBO6OAHbIX OTHOLWEHNAX MeXAay Hapodamu (B TO BpeMA KaK B rpa*XaaHCKO-NnpaBoBOM COCTOAHUU OHa
CUNIbHO 3aMaCKMpPOBaHa

* BOT KaK OTBETWUN O4MH BONrapCKUIN KHA3b rpeYeckomy MMNepaTopy, KOTopbli fobpocepaeyuHo xoTen
PeLmnTb Pacnplo C HUM He NPOAUTMEM KPOBM MX MOAAAHHBIX, @ noeAnHKOM: “Ky3Hel, y KOTOpPOro ectb
K/NeLM, He CTaHeT BbITAaCKMBATb PacKalieHHOE Keneso U3 yrnen pykamu?.
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M3-33 NPUHYXKOEHUA NPaBUMTENbCTBA), BCE Ke YAMBUTENIbHO, YTO C/I0BO MPABO ELWe He W3rHaHo
MOJIHOCTbIO M3 BOEHHOW MOJIMTUKM KaK MNeAaHTUYHOE M YTO HM OAHO roCyAapcTBO elle He OTBAXKMNOCh
npoBo3rnacuTb 31o NybanyHo. Ha MNyro Mpeuwms, MydpeHaopda, Batrensa8 n mHormx apyrux (HecmoTpa Ha
TO, YTO OHM MNJIOXME yTelwuTenn) BCe ele NPOCTOAYLHO CCblIaloTcA ANA ONpaBAaHMA BOEHHOTO
HanafeHuA, XOoTA CO34aHHbIN UMK PUNOCODCKUIA UM ANNAOMATUYECKUIA KOLEKC HE MMeeT, Aa U He
MOMET MMETb, HU Maneinen 3aKOHHOW CU/bl (TaK KaK rocyfapcTBa, Kak TaKoBble, HE HAaxo4ATCA Nog,
06WMM BHEWHUM MPUHYXKOEHMEM) U He Oblio ele cayyas, 4YTobbl aprymeHTbl, CHabKeHHble



CBUAETENbCTBAMM CTOJIb BbIAAIOLLMXCA MY3Kel, Nobyanan Kakoe-nmbo rocyapcTBo OTKa3aTbCA OT CBOUX
3aMbICNOB. — ITO NOYUTaHMeE, KOTOPOe (Ha CoBax No KpanHel mepe) Kaxaoe rocyaapcTso NposasaneT K
MOHATMIO MPaBa, BCE e [10Ka3blBaeT, YTO B YE/NOBEKE eLle MMEIOTCA 3HaAUYUTE IbHbIE, XOTA BpeMeHamMu u
Apematolme, MopasibHble 3a4aTKU TOro, YTobbl CNPaBUTLCA KOraa-HMbyAb co 31bIM NPUHUMNOM B cebe
(oTpuUaTb KOTOPbI OH He MOMKeT) M 4YTobbl KAaTb TOro e OT ApyrMx. Beab MHauye rocyaapcTsa,
HamepeBalollMeca BoeBaTb Apyr C [APYrom, HUKOraa He npoumsHocuan 6bl cioBa Mpaso MM
NPOU3HOCUAN Bbl TONBKO ANA TOro, YTOBbl OCMeATb ero, Kak 3To cAenan OAUMH FanbCKUA BOXKAb9,
onpeaenvBLIN ero Tak: <<lpaBo ecTb NPEeNMYLLECTBO, KOTOPbIM NPUPOAa Hagennna CUAbHOTO nepes
cnabbim, ana Toro 4yTobbl cNabblit emy noBmuHoBancA”.

Cnocob, KakMm rocygapcrea A06MBalOTCA CBOMX MNpaB, — 3TO He cyaebHbI npouecc, a TO/IbKO BOMHa;
BOVMHOWN e M ee cYyaCT/IMBbIM UCXo4om — nobefon — He pellaeTcs BOMPOC O MpaBe, U MUPHbIMA
[0roBOP XOTA M KNaAeT KOHeL, AaHHOM BOlMHE, HO He BOEHHOMY COCTOSIHUIO (T. €. TAaKOMY COCTOSIHWUIO, B
KaKoOM BCerfia MOMHO HaWTW npeanor K HOBOW BOMHE, 3TO COCTOSIHWME HeNb3si NPocTo 06bABUTH
HecnpaBeA/IMBbIM, TaK KaK B HEM KaXKAbll — cyAbsA B CBOeM cOb6CTBEHHOM aene). Mpun 3Tom NosIoXKeHMe:
“061KHO BbIATU U3 3TOrO COCTOAHMA” — MO MEXAYHapOAHOMY MpaBy He MMEEeT AAA rocyaapcTB TOro
3Ha4YeHUs, KaKoe OHO UMeeT Ans Nael B cBO60AHOM OT 3aKOHA COCTOAHMMU NO eCcTeCTBEHHOMY MpaBsy
(Tak KaK OHM KaK rocyaapcTsa pacrnonaratoT yxKe BHYTPeHHUM NPaBoBbiM YCTPOMUCTBOM U He NO3-

10
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BONAIOT, YTObObI ApyrMe rocyfapctsa MOrM NO CBOMM MPaBOBbIM MOHATUMAM MPUHYAUTb UX NPUHATb
b6onee pasBUTOE NpPaBOBOE YCTPOMCTBO). HO pasym c BbICOTbl MOPA/ibHO 3aKOHOAATE/bCTBYHOLLEN
BNacTM, 6e3yc/fioBHO, OCy»KAaeT BOWMHY KakK MpaBOBYlO npoueaypy M, HanpoTuB, HenocpeacTBEHHO
BMeHAeT B 06A3aHHOCTb MMUPHOE COCTOAHMWE, KOTOPOE, OAHAKO, HE MOXKET ObiTb HU YCTAHOBNEHO, HU
obecneyeHo 6e3 goroBopa HapoAoB mexay coboil. MoaTomy AonKeH cywecTBoBaTb ocoboro poaa
CO03, KOTOPbIN MOXKHO Ha3BaTb coto3om mupa (foedus pacificum) n KoTopbiii oTAMYaNCA Bbl OT MUPHOTO
porosopa (pactum pacis) Tem, 4To NocNeAHUIA CTPEMUTCA NONOXKUTL KOHeL, NWb OAHON BOMHe, Toraa
Kak nepebli — BCEM BOMHaM, M HaBcerga. JTOT COKO3 MMeEeT Lenblo He npuobpeTeHMe BacTu
rocyapcrBa, a UCKAIYMTENIbHO ANWb NoadepXaHue u obecnedeHune cBoboabl rocygapcTsa ANnA Hero
CamMoro M B TO Xe BpemsA ANA APYrMX CO3HbIX TOCyAapcTs, NPUYEM 3TO He COo34aeT ANA HUX
HeobxoaMMOoCTU (Nogo6HO NoAAM B €CTECTBEHHOM COCTOAHUM) NOAYMHUTLCA NYBMYHBIM 3aKOHAM U UX
NPUHYXAEHMIO. — MOMHO MNOKa3aTb OCYWEeCTBUMOCTb (OOBbEKTMBHYIO pPeasibHOCTb) 3TOW MAeu



degepaumm, KoTopaa A0/KHA MOCTEMNEHHO OXBaTWUTb BCE rocy4apcTBa M MPMBECTU TakMm o6pasom K
BeyHomy mupy. Ecam 6bl no Bone cyaeb Kakon-nMbo Moryumini M NpPOCBELLEHHbIA Hapoh WMen
BO3MOKHOCTb 06pa3oBaTh pecnybiMKy (KoTopasa no ceBoei Npupoae A0NKHA TATOTETb K BEYHOMY MUPY),
TO TaKas pecnybaunka cnykmna 6ol LeHTpom penepaTMBHOIO 06begMHEHUS APYIUX TOCYAAPCTB, KOTOpble
NMPUMKHY/IM Bbl K Hel, YTobbl B COOTBETCTBUM C MAEEN MEXKAYHApPOLHOro MnpasBa obecneuynTb TaKUM
o6pasom cBoto cB060AY, M C MOMOLLIO MHOFMX TaKUX NPUCOEANHEHWNI BCE WIMPE U WKpe pa3aBuranmch
6bl rpaHuULLbl COtO3a.

Echm oauH Hapog 3asnseT: <<Mexay Hamu He [O/MKHO 6biTb BOMHbI, TaK KaK Mbl XOTMM
chopmmpoBaTbCcs B roCyAapctso, T. €. MNOCTaBMTb Haz Co6OM BbICWY 33aKOHOAATE/NbHYIO,
NPaBUTENbCTBEHHYI0O M cyAebHylo BAacTb, KOTOpaa MMUPHbIM MyTem ynaxkusana 6bl Cnopbl mexKay
Hamu'), TO 3TO BNOJIHE MOHATHO. — HO ec/iM 3To rocyaapcTBo 3aaABAdeT: “Meay MHOM U Apyrumu
rocyfapcTBamm He LO/MKHO ObITb BOWMHBI, XOTA A W He NMPW3HAK HWKAKOW BbICLIEN 3aKOHOAAaTe/IbHOM
BJ1aCTU, KoTopas obecrneunsana
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6bl MHE Mo npasa, a Aa e — ee npaBa”, TO CcoBepLEeHHO HEMOHATHO, Ha YeM XKe A XO4y Toraa oCHOoBaTb
YBEPEHHOCTb B CBOEM MNpaBe, eC/IN HE Ha CypporaTte rpaxgaHCKoro O6LLI,€CTB€HHOF0 COK03a, a UMEHHO Ha
CBOGOAHOM d)ep,epanmsme, KOTOprl\;I pasym  O0/1KeH HEO6XO,CI,VIMO CBA3aTb C TMNOHATUEM
mMmexayHapoaHoro npasa, ecnim BOO6LLI,€ 3TO NOHATME UMEET KaKoM-1Mbo cmbich.

CobCTBEHHO roBOp#A, NOHATME MEXAYHAPOAHOro NpaBa Kak npaBa Ha BOMHY Hesb3si MbICAUTb (M60 3TO
OO/IKHO ObITb NPaBOM He No 0b6LWEe3HAYMMbIM BHELUHUM 3aKOHaM, OfPaHMYMBalOLLMM CBODBOAY Kaxaoro
OTAEeNbHOro YeNoBeKa, a Mo OA4HOCTOPOHHUM MaKCMMaM Kaxgoro CUI0M peLlaTb BONPOC O NPaBe), ecu
TO/MIbKO HE MOHMMaTb NoA HUM Cleaytouee: BMOHE CNPaBeA/IMBO, YTO HACTPOEHHble TaKMM 0b6pasom
NoAN UCTPebNAT Apyr Apyra W, CnefoBaTenbHO, HaXxoAAT BeuvHblt Mup B raybokoin morune,
CKpbIBAlOLWEN BCE YXKacbl HAcUIMA BMeCTe C UX BMHOBHMKaMW. — B COOTBETCTBMM C pasymMom B
OTHOLLEHMAX TFOCyAapCcTB MeXay cobolh He moxeT ObiTb HMKakoro apyroro cnocoba BbIATU U3
CcBOOOAHOrO OT 3aKOHA COCTOAHWA MOCTOAHHON BOWMHbLI, KPOME KaK oTpeybcsi NogobHO OTAE/bHbIM
Noasm OT cBoel AMKoM (He OCHOBAHHOM Ha 3aKoHe) cBob6oAbl, NMPUCNOCOBUTBCA K MNy6AUYHBbIM
NPUHYOUTEIbHbIM 3aKOHaM M 06pasoBaTb TakKMM NyTem (pasymeeTcs, MOCTOAHHO pacwumpsioLLeecs)
rocyfapcTBo HapoZoB (ci vitas gentium), KOTOpoe B KOHLLEe KOHLOB OXBaTWUT BCe HapoAbl 3emaun. Ho,
MCXOAA M3 CBOEro MOHATUS MENKAYHAapPOAHOro npaBa, OHWU PELUUTENbHO He XOTAT 3TOro, OTBepras Tem
cambIm in hypothesi To, 4to BepHo in thesi. BOT noyemy He NONOXKUTENbHAA NAeA MUPOBOM pecnybanku,
a (4Tobbl He Bce 6bLIO MNOTEPAHO) NMWb HEraTMBHbIM CypporaT Ccok3a, OTBEPraloLWero BOMHbI,
CYLLLECTBYIOLLErO M MOCTOSHHO PAaCLUMPAIOWEroca, MOMKET CAep)KaTb MOTOK BpaxaebHblx npasBy U



YesIoBeKY CKNIOHHOCTEN Npu CoOXpaHeHUK, 04HAKO, MOCTOAHHON ONACHOCTM MX NpoasaeHus (Furor impius
intus — fremit horridus ore cruento. Virgil.10) *.

* Nlo OKOHYaHMW BOWMHbI Npuv 3aKAKYEHUU MUPa 6b1710 Obl yYMeCTHO An1A Hapo4da, eCiu 6bl nocne
TOpPXeCTBeEHHOIo npasaHecTBsa Ha3Ha4yuAM AeHb NOKaAHWUA, 4YT0b6bl OT MMEHMU rocygapcCrtBa B3biBaTb K
H66y O npoweHunn Toro BEJIMKOro nperpeweHnda, B KOTOpomM BCe euwe NoBMHHO Y4enoBe4yecTtBo, He
Kenawuee coeanHUTbL BCe HApPOodbl B KaKoe-

10*
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TpeTbA OKOHYATEeNbHAA CTaTbA JOTOBOPA O BEHHOM MUpe

”I'IpaBo BCEMUPHOIO rpa*gaHcTea A0/1IXKHO 6bITb OrpaHN4eHo ycnosmamm BCEO6LLI,€FO rocrenpnmnmcrea-

4

KaKk 1 B npeablayLlmx CTaTbaAX, 34eCb peyb MAET He O YeNoBeKoobMM, a 0 NpaBe, U roCTENPUUMCTBO
03HAYaeT NPaBO KaXKAOro YyXKecTpaHLua Ha To, YTOObl TOT, B Yblo CTPaHy OH NpubbIN, He obpalanca ¢
HUM Kak c Bparom. OH MOMeT BblABOPWUTb €ro U3 CBOEW CTPaHbl, €Cin 3TO He BedeT K rnbenn
npuwesnbLa, HO, NOKa NOC/AeAHUIA MUPHO KMBET TaM, OH He AOJIKeH 06XoAWUTbCA C HUM BpaxKaebHo.
MpaBo, Ha KOTOPOE MOXKET NPUTA3ATb YyrKECTPaHel, — 3TO He NPaBO FOCTENPUUMCTBA (417 3TOM uenu
6bln 6bl HEObX0AMM 0CODbIN ApPY*KECTBEHHbIN A0OroBop, KOTopbli Aenan bbl ero Ha onpeaeneHHoe
BpeMA YIeHOM A0MA), a NPaBO NOCELLEHUSA, NPUHAANEXKALLLee BCEM /IOAAM, CO3HAIOWMM cebs YieHamum
obuiecTBa, B cuay npaBa obLWero BNaAeHUA 3eMHOM NOBEPXHOCTbIO, HA KOTOPOW, KaK Ha NMOBEPXHOCTM
Wwapa, Noan He MOryT pacceAaTbCs A0 GECKOHEYHOCTM U MOTOMY AO0J/IKHbI TeprneTb COCeACTBO APYrux;
NepBOHAYa/IbHO e HUKTO He MMeeT 60o/bLIEero NpaBsa, Yem APYron, Ha CylwecTBoBaHWE B aHHOM MecTe
3emnn. — HeobuTaemble 4acTn 3TON NOBEPXHOCTU — MOPA U NYCTbIHU — Pa3beAUHAIOT NtoAel, 04HAKO
Kopabnb nnun sepbntoa {Kopabnb NycTbiHM) MO3BOAAOT UM NPUBAM3UTLCA APYr K APYry 4yepes 3Tu
HUKOMY He MpuHagnexallume 3eMIM U UCMONAb30BaTb 419 BO3MOXKHOIO 06LEeHUs TO NPaBO Ha 3eMHY0
NMOBEPXHOCTb, KOTOPOE NPUHALNEXUT BCeMy 4esnoseyecTBy. CnenoBaTesibHO, eCTECTBEHHOMY MpaBy
NPOTUBOPEUMT HEe FOCTENPUUMCTBO XKUTenen Mopckux beperos (Hanpumep, bepbepos), KoTopble rpabaT
cyaa B 6amkanwmx mopax n obpallatoT B pabcTBo MOPAKOB, NOTEpNeBLINX



HW 6yab NpaBOBOE YCTPOWCTBO, a, rOpA0e CBOEN He3aBMCMMOCTbIO, NpPeanoYuTalolLee UCnoib3oBaTh
BapBapCKOe CPeacTBO — BOMHY (4em, 04HAKO, He AOCTUrAeTcs To, Yero AobMBalTCA, 3 UMEHHO MPaBo
KaXgoro rocyaapcresa). — TopsKecTBeHHble MpasAHecTBa BO BPEMA BOMHbI MO CAy4alo ogeprKaHHoM
nobenpl, TMMHbI, BocneBaemble (NOLOBHO M3PaUABTAHCKMM) 6Ory BOWMHCTB, HaXxoAAaTCA B He MeHee
CUIbHOM MPOTMBOPEYUN C MOPAJIbHOW MAeel BNafblKM HEDECHbIX CMA, TaK Kak KpOMe paBHOAYLWMA K
(moBonbHO nevyanbHOMY) cnocoby, KakMm Hapodpbl 406MBaKOTCA CBOMX NPaB, OHU UCMbITLIBAOT PaAoCTb
no nosoay uctpebaeHns 60bLIOro YMUCAa NOAEN UAN NNLLEHUA UX CHACTbA.
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KpyweHue y wux 6eperos, MAM XKutenenm nycTbiHb (apabckmx 6eayMHOB), pPaccmaTpUBatoLMX
NpubAUKEHNE NMYTHUKOB K KOYEBLIM NaeMeHaM KaK NpaBo Ha orpabnieHune nyTHMKoB. Ho 3To npaBo Ha
rocTenpuMMMCTBO, T. €. NPaBO NpULIEeNbLa, He PacnpOCTPaHAETCA Aaiblie BO3MOMKHOCTM 33Bf3aTb
CHOLUEHUA C KOPEHHbIMW XUTenamu. — TaK OTAANeHHble ApYyr OT Apyra 4acTW CBETa MOMyT MUPHO
BCTYNUTb APYr C APYFrOM B CHOLIEHWA, KOTOpble BMOCAEACTBUM MOTYT MPEBPATUMTbCA B NYyO6AMYHO
Yy3aKoHeHHble, U Takum obpa3om Bce 6onee n 6onee npubamKatb pPoa YenOBEYECKU K BCEMMPHO-
rpaxgaHCKoOMy YCTPOMCTBY.

Echn cpaBHUTL C 3Tum " HeroctenpMMmHOEe nNOBeAEHWEe UMBWUIM30BAHHBIX, MPEUMYLLECTBEHHO
TOProBbIX, FOCYAApPCTB HAllel YacTu CBeTa, TO HEeCNpPaBeA/IMBOCTb, NPOABAAEMAA UMUK NPU NOCELLEHNN
YYMKUX CTPaH W HApPOAOB (Y4TO AN HMUX PAaBHOCUABHO WX 3aBOEBAaHWUIO), OKaKeTca 4yaoBulHoON. Korga
OTKPbIBaIM AMEPUKY, HEFPUTAHCKME CTPaHbI, OCTPOBA NPAHOCTEN, Mbic [LJobpoi Haaexapl 1 T. 4., TO 3T
CTPaHbl PAaCCMaTPMBAZINCh KaK HUKOMY He NpUHaA/ieKallme: MecTHble KUTeAN He CTaBUJIUCb HU BO YTO.
B OCT nHauto (MHaocTaH) eBponeliubl Noa Npeasiorom yCTPOMCTBa ANLLb paKTopUiA BOMCKa, U BCaes, 3a
5TMM HAYaAUCb YrHeTeHUe Ty3emLeB, MOACTPEKATENbCTBO PA3/IMYHBIX FOCYAApCTB K  LIMPOKO
pacnpocTPaHABLWIMMCA BOMHAM, ro/104, MATEXKM, BEPOJIOMCTBO — C/IOBOM, BECb AJ/IMHHbIN psg 6eacTBUN,
TAFOTEIOLLMX HAZ POLOM YESIOBEYECKUM.

Moatomy Kutalt * n AANoHMsA, CTONKHYBLIKCL € Nog06-

* Y1066l 0603HAUUTL 3TO BE/IMKOE rOCYAaPCTBO MMEHEM, KAKMM OHO camo cebs HasbiBaeT (CO6CTBEHHO,
China, a He Sina nan YTO-TO BPOAE 3TOroO 3BYyKa), HaAo 3arnaHyTb B Georgii Alphab. Tibet., pag. 651—654,
ocobeHHo Nota b, BHM3y".—CornacHo 3ameuvaHuto netepbyprckoro npodeccopa Puwepall, Het
onpeaeneHHoro MMeHu, KakMM 3TO rocyAapcTBO Ha3biBano bbl cebs. Hanbonee NpuHATO HaszBaHWe KuH,
YTO 3HaAYMT 30/10TO (TMOETLbI NepeaatoT ero CA0BOM Cep), MO3TOMY MMMEepaTop Has3blBaeTCA LApPem
30/10Ta (T. e. NpeKpacHeMLLel cTpaHbl MMpa), U, XOTA 3TO CNOBO B [KUTAMCKOM] rocyJapcTBe 3By4YMT KaK
Chin, OHO MOr/10 NPOU3HOCUTLCA UTANbAHCKMMU MUCCUOHEpPaMK (M3-3a ropTaHHoe™ 3ByKa) Kak Kin. —



OTctoga ABCTBYET, YTO CTPAHOM, KOTOPYH PUMAsSHE HasblBasW CTPaHOM cepos, Obln KuTall, Wenk xe
pocrasnaan B EBpony uepes Benukuii Tubet (BeposaTHo, yepes Manbii Tubet, byxapy. Mepcuio u
Aanee). 3TO HAaBOAWT Ha Pa3MbILUIEHNA O APEBHOCTU 3TOW YAMBUTENbHOW CTPAHbI, €C/IU CPaBHUTL ee C
NHaocTaHoOM 1 cBsizaTh ee ¢ Tubetom u yepes

==277

HbIMW TOCTAMM, NOCTYNWUAWN BMOJIHE PAa3yMHO, MO3BOJIMB UM Wb BbE3 B HEKOTOPbIE MOPTLI, @ HE BO
BHYTPEHHME PalioHbl CTPaHbI, U TO ANOHMA PaspeLlna 3TO TOIbKO O4HOMY M3 eBPOMEeNCKUX HapoaoB —
ronnaHAuam; Ho M WX, CAOBHO MJIEHHbIX, NULWAAM BCAKOM BO3MOXHOCTM 06WATbCA C MECTHbIMMU
Rutenamu. Xyalee (Mau, ¢ TOYKM 3peHNs MOPasbHOrO CyZbw, aydllee) BO BCEM 3TOM 3aK/lOYaeTcs B
TOM, YTO Hacu/Me He MPUHEC/I0 eBPONenuam HUKAKOW BbIroApl, YTO BCE 3TM TOProBble TOBapULLECTBA
HaXo4ATCA Ha Kpako rmbenun, YTo OCTPOBa CaxapHOro TPOCTHMKA, 3TO CPeAoTOYME CaMOro KECTOKOro U
M30LWpPEeHHOro pabcTBa, He MPUHOCAT HMKAKOrO HACTOALEro AoxoAa. EAMHCTBEHHas uenb, KOTOpoM
KOCBEHHO C/Iy»KaT 3TM OCTPOBA, BPAZ /M 3acCNyKMBaeT 0f00peHns — 3T0 GOPMMPOBAHME SKUMAXKEN
BOEHHbIX GpJIOTOB; TEM CAMbIM OHW CYyKaT

Hero ¢ AnoHWewn; B TO e Bpems HazBaHMA CuHa uam YnHa, Kakumm coceam o603HaYanu aTy CTpaHy, He
MMEIT HUKAKOro 3HayeHuA. — — BO3MOXKHO, YTO Ha ApPEeBHME, XOTA He BMOJIHE W3BECTHblE HaM,
CHolweHuns Esponbl ¢ TMGETOM HEKOTOPbLIA CBET MPOJMBAET TO, YTO CoXpaHun o6 atom lecmxmin!3,
KOTopbiA npuBoauT BockaMuaHme Kov 'Ousia (Konx Ompax) BEpXOBHOMO Kpeua B INEeBCUHCKUX
Mmuctepuax (cm. “MyTtewectsne monogoro AHaxapcuca”, nAatas yactb, cTp. 447 w paneeld). — UN6o
cornacHo Georgii Alph. Tibet., cnoBo Concioa, o3Hayvatowiee 60r, UmeeT NopasnuTesIbHOe CXOACTBO CO
cnoBom Konx; cnoso e Pah-cio (ib., p. 520), KOTopoe rpeKku, BNoJIHE BO3MOXKHO, MPOU3HOCUAN KaK pax,
03Havano promulgator legis — HanonHsawWwee BCO Npupoay 60xKecTBo (Ha3BaHHOe Takxke Cencresi; p.
177). — OpHako ,nepeBoaumoe Jlakposom!5 Kak benedictus — 6narocnoseHHbii— cnoso Or,
NPUMeHeHHOe K DOXKECTBY, MOMKET 03HayaTb TOJIbKO MPUYMUCIEHHBIN K NKY CBATLIX (cTp. 507). U TaK Kak
M. ®paHy,. Fopaunin, HEOAHOKPATHO CMpPALIMBABLLMI Y TUBETCKMUX NlaM, YTO OHM MoApPa3yMeBatoT Noja
cnosom 6or (Concioa), Kaxablli pa3 nonyyan oTBeT: “ITo — cobpaHue Bcex cBATLIX” (T. e. BAaXKeHHbIX
OyL, BO3BPATUBLLMXCA HaKOHeL, B 60ora Yyepes 1amancTCKOe BO3POXKAEHME NOCAE MHOTUX CTPAHCTBUIA BO
BCEBO3MOXKHbIX Te/laXx U NPeBPaTMBLUNXCA B BypxaHy, T. €. B CYLLECTBO, AOCTOMHOE 060KaHus, cTp. 223),
TO TauHcTBeHHoe cnoBo Konx Ompax A0/KHO 03HayaTb, noxanyi, ceatoe (Konx), 6naxeHHoe (OT) u
mMmygpoe (Pax), HanonHstoLLee BeCb MUP BbICLLEE CYLLECTBO (O/IMLETBOPEHHYIO Npupoay). B rpeyeckmx
MUCTEPUAX 3TO BOCKAWLLAHME YKa3blBa/JI0o Ha MOHOTEM3M AnaanonToBl6 B NPOTMBOMONIOXNHOCTbL
HapogHoMy nonuTensmy, xoTa M. Topaumii (B yKasaHHOM COYMHEHWM) PA3rIAgeNn B HEM aTensm. —
YKasaHHbIM Bblle 06pa3oM MOMKHO 06BACHUTb, KaK 3TO C/I0BO AOLWJIO A0 rpekoB Yyepes Tubert, n cumTatb
BepoATHbIM 0bueHne EBponbl ¢ Kutaem uvepe3 TubeT (Bo3moxKHO, bonee paHHee, Hem obLeHMe ¢
NHpocTaHOM).



==278

ONATb-Takn ON1A BeAeHUA BOWH B EBpone. M Bce aTo npoaenbiBatoT AeprKaBbl, KOTOPblE TaK BbICOKO
CTaBAT geno 6narovectus u KOTOpble, coBeplana oaHY HeECNpPaBea/IMBOCTb 3a ,u,pyroﬁ, KEeNarT CHUTATbCA
M36paHHbIMVI, KaK Camble NnpaBoOBEpPHbIE.

Bonee naM meHee TecHoe oblleHME MeEKAY Hapod4amMu 3emauM Pa3BUAOCb BCIOAY HACTONbKO, YTO
HapyweHWe npaBa B O4HOM MecCTe YyBCTBYETCA BO BCeX Apyrux. M3 aToro BMAHO, YTO Maen npasa
BCEMMPHOTO TPaXKLAHCTBA €CTb He ¢aHTacTUYecKoe WAM Henenoe npeacTaB/eHne O npase, a
HeobXxoAMMOe AOMOJHEHWE HenWcaHoro KOoAeKca rocyAapCTBEHHOro M MeXKAyHapo4HOoro npasa K
nybAnyHOMy NpaBy YesioBeKa BOOOLLE M MOTOMY K BEYHOMY MUPY. U TONIbKO MPU 3TOM YCI0BUU MOXKHO
HaAeATbCA, YTO Mbl MOCTOAHHO NPUBANIKAEMCA K HEMY.

Hob6aeneHune nepsoe O rapaHTUMN BEYHOTO MMPa

Ty rapaHTUiO OaET Be/MKaa B CBOeM UCKyccTBe npupoga (natura daedala reri.im), B mexaHnyeckom
npoLecce KOTOPOWM C OYeBUAHOCTbIO OBHapy)KMBaeTca LenecoobpasHOCTb, COCTOALWAA B TOM, YTOb6bI
OCYLLLECTBUTL Corslacue Ntogen Yepes pasHornacue gaxke nNpoTMe UX BOAW; U NO3TOMY, Byayum Kak bbl
NPUHYKAAOLWEN NPUYNHOM, 3aKOHbI AEUCTBMA KOTOPOI Ham He M3BECTHbI, OHa HasblBaeTcsa cyabbol, a
NPy paccMoOTPEHUM ee LenecoobpasHoCTM B 0BbIYHOM XOAe Bellei OHa, Kak ryboKo CKpbITas MyapocCTb
BbICLUEM MPUYMHBI, Npesonpeaenstolweit aToT 0bbluHbIM X04 BELEN U HanpaB/NeHHOM Ha 0OBEKTUBHYIO
KOHEUHYI0 LieNb YeI0BeYecKoro poaa, Hasblsaetcsa nposuaeHnem *. Ytobbl

* B MexaHM3Me nNpuUpoabl, K KOTOPOW MNPUHAANEKUT 4YeNoBeK (KaK YyBCTBEHHOE CyLLEecTBO),
obHapyrKMBaeTCA Nexallan y»Ke B OCHOBE ee CyLLecTBOBaHMA Gopma, KOTOPYIO Mbl MOXKEM NOHATb, HA
MHaYye Kak NpunucbiBas el Lenb TBOpLa MUpPa, Npeaonpesenstollero ee; ero npeaonpeaeneHme Mol
Ha3blBaeM (D60XKeCTBEHHbIM) NpoBuaeHNeM BoobLLe. MNpoBMaEHUE, MTOCKObKY OHO MOJIOXKEHO B HA4asno
MMpa, Ha3blBaeTcsa ocHoBbIBaloWMmMm (providentia conditrix; seinel iussit, seniper parent. AesryctnHl7)’,
MOCKOJIbKY e OHO B pPasBUTUM NPUPOAblI NOALEPNKMBAET €e MexaHM3M Mo obWuM 3aKoHam
uenecoobpasHOCTM, Mbl Has3blBaeM €ro pacrnopsKalowum nposuaeHnem (providentia gubernatrix);
Aanee, B OTHoWeEHMM 0cobbIX Lienei, KOTopbIX
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COCTaBUTb cebe MOoHATME O BO3MOXKHOCTU nposngeHnA no aHaaormnm cC VICKYCHOI\;1 AeATeNbHOCTbIO
YyesioBeKa, Mbl, cobcTBEHHO rosopA, moxXem n A0/ 1XKHbl TNLWb NPUMbICAINUTD

YyesIoBEK He MpPeaBUAMT, HO O KOTOPbIX TO/IbKO A0ragblBaeTcA No NnocaeacTBUsAM, Mbl Ha3biBaemM ero
Hanpasaawowmum (providentia directrix); HakoHel, NO OTHOLWEHWIO K OTAE/bHbIM COBbITUAM KaK
60’KecTBEHHbIM Le/ 1AM Mbl Ha3blBaem €ro y»Ke He nposBugeHvem, a nepcTtom 6oxbum (directio
extraordinaria). *{enaHve No3HaTb ero, Kak TakoBOM (TaK Kak OH, AEWCTBUTE/IbHO, YKa3bIBaeT HA Yyao,
XOTA CObbITUA TaK He Ha3blBaloTCA), ecTb be3paccyaHan Aep30CTb Yen0BeKa, NOTOMY YTO 3aKao4aTb OT
OTAEe/bHbIX COBbITUIN K 0COBOMY MPUHLMNY AENCTBYHOLLEN NPUUUHDI (3aKNtoYaTb, YTO 3TO cObbITUE ecTb
Lenb, a HO TONbKO ecTecTBeHHO-MexaHW4Yeckoe noboyHoe creacTBue M3 APYroi, Ham CoBepLUEHHO
HEeM3BeCTHOM Lenn) Henemno M OCHOBAHO Ha CaMOMHEHMM, KaK b6bl 61aro4ecTMBO M CMUPEHHO HU
3By4Yanm peun 06 3Tom. — TOYHO TaK Ke AesfieHne NpPoBUAEHUA (paccmaTpuBaemoro matenaliter) c
TOYKM 3PEHUA TOTo, KaK OHO OTHOCUTCA K NpeaMeTam B MUpe, Ha 0bLLee 1 HAaCTOe NNOKHO U BHYTPEHHE
NPOTUBOPEUYMBO (HanpUmep, YTBEPNKAEHME, 4YTO XOTA OHO 3aboTUTCA O COXpaHeHWMM BUAOB
COTBOPEHHOTO, HO 0CobW MpeaocTaBAseT CAyyalo); BeAb OHO MMEHHO B TOM CMbIC/le Ha3blBaeTcA
06LWMM, YTO HE O4Ha eAMHMYHAA Nellb HE MbICIMTCA U3BATON U3 chepbl ero AencTeus. — BepoATHoO, TyT
MMeNoch B BUAY AefleHne nposuaeHus (paccmatpusaemoro formaliler) no cnocoby ocyuiectsneHms ero
Lenn, a UMeHHO Ha ObblyHOe (Hanpumep, eXerogHoe YMUPAHWE WU OXKMBaHWE NMPUPOLbl CO CMEHOM
BPEMEH roga) v Ha HeobblyaHoe (Hanpumep, A0CTaBKa MOPCKMMM TeyeHUAMMU K beperam JleaoBUTOro
OKeaHa /fleca, KOTOpbli He MOMKeT pacTM B 3TMX KpaAx, HO KOTOpbIM Heobxoaum Tysemuam Aanas
NOAAEPMKAHMUA UX MU3HM), KOTAA Mbl XOTA U XOPOLIO MOXKeM 0b6BbACHUTL cebe ¢puMKoMexaHUYecKue
NPUYMHBI 3TUX ABNEHUI (HanpUMep, YTO B PEKN yMepeHHoro nosica, 6epera KOTOPbIX NMOKPbITbl 1ECOM,
nagatoT Aepesba, a FoNbGCTPUM, CKaXKeM, YHOCUT 3TW AepeBbA Aasiblie), HO He AO/KHbI YrycKaTb U3
BMAY TENE0/I0TMYECKYID MPUUYMHY, KOTOpas YKasblBaeT Ha MNpPeasyCMOTPUTENIbHYID — MyApoCTb,
noBesieBalolyto MNPUPoAoN. — YTO Ke KacaeTca O06bIMHOMO B LIKOAAX MOHATUA BGOMKECTBEHHOro
BMellaTenbcTBa UAM (concursils) AeWACTBMIO B YYBCTBEHHO BOCMPUMHMMAEMOM MUPE, TO OHO AOXKHO
6bITb OTBEPrHYTO. Bo-nepBbix, HAMepeHUe CoeauHATb HeogHopogHoe (gryphes iungere equisl8) wu
3aCTaB/NATb TOrO, KTO CamM €eCTb COBepLIeHHaa NPUYMHA M3MEHEeHW B MUpe, BOCMO/HATL CBOE
cobcTBEHHOE Mpeaonpeaensaolee NposuaeHne (KOTopoe, CneaosaTesibHO, AO/KHO 6bino 6bl 6biTh
HeZOCTaTOYHbIM) B €CTeCTBEHHOM XOAe Belleli — Hanpumep, YTBEPXKAEHME O TOM, 4TO 6O/bHOro
BMecTe ¢ 60rom Ucuennn Bpad, KOTopbli, ciegoBaTeslbHO, COAENCTBOBAN MCLENEHUIO, — BHYTPEHHE
npoTMBopeunso. Beab causa solitaria non iuvat. bor coTBopuA Bpaya BMeCTe CO BCEMU ero ne4yebHbIMM
CpeAcTBaMM, U NMO3TOMY BCe AEWCTBUE AOJIKHO ObITb MONHOCTBbIO NPUMMCAHO eMy, eC/IM XOTAT AOUT L0
BbICIUEA MEPBOOCHOBbI, TEOPETUYECKM HAM HEMOHATHOM, MAN MOXHO 3TO AeNCTBME MOJAHOCTbIO

npunNncaTb Bpayy, NOCKOJIbKY Mbl npocie-

K ornaBneHuto
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ero (Kak B tobom oTHoweHUN GopMbl Belen K Lensm Boobue), Ho He No3HaBaTb €ro Mo UCKYCHbIM
YCTPOEHMAM NPUPOAbLI UM XOTA Bbl TOIbKO 3aK/104aTb K HEMY OT 3TUX ycTpoeHun. O4HAKo NpeacTaBuTb
cebe OTHOLWEHME NPOBMAEHNA U COFNACKE ero C LeNblo, KOTOPYO HaM HenocpeaCcTBEHHO NpeanncbiBaeT
pasym (C MoOpanbHOW Lesbto), — 3TO Uaes, B TEOPEeTUYECKOM OTHOLEHMU, NPaBaa, 3anpeaesbHas, Ho B
NPaKTUYECKOM OTHOLIEHMU (Hanpumep, B OTHOLUEHWW CBSA3AHHOTO C AO/IFOM MOHATUSA O BEYHOM MUpe,
yTo6bl MCNONb30BaATb AN 3TOFO MEXaHW3M MPUPOAbl) MAea AormaTMyeckana M No CBOEeW peasnbHOCTU
BMoJsiHe 060CHOBaHHasA. — YNoTpebaaTb C/I0BO NPMpoAa, eC/n, KaK 34echb, Ae10 UAET TO/IbKO O TeopUM
(a He o penurun), bonee coobpasHo € NpeaesaMn YesOBEYECKOro pasyma (KoTopbli, paccmaTpuBas
OTHOLLEHME AEWUCTBUIA K UX NPUUMHAM, AO/IKEH AEPMKaTbCA B rpaHMLAX BO3MOMKHOIO onbita) U bonee
CKPOMHO, 4Yem TrOBOpPUTb O MO3HAaBaeMOM [/ Hac MNPOBUAEHWM; BbIPaKEHMEM TO3HABaeMOe
NpoBUAEHWE Aep3KOo NpuaatoT cebe Kpbinbsa MKapa, YTobbl NPUBAN3UTLCA K TalHE HEMOCTUNKMMOW Lienu
NpoBUAEHMS.

Mpexae 4Yem Mbl TOouyHee oOnpeaenmm YKa3aHHYK rapaHTUIO, HYXHO WcCcnefoBaTb COCTOAHWUE,
YCTaHOBJ/IEHHOE npwpo,u,oﬁ ana nuu, AEIZCTBVPOU.LMX Ha ee BeJIMKoWM apeHe, KoTopoe B KOHUE KOHUOB
Aenaet HeO6X0,CI,VIMbIM obecneyeHune MUpa, N 11Mb 3aTemM Mbl PaCCMOTPUM CI'IOCO6, KakKmm npupoga
A3EeT 3TY rapaHTUio.

MpeasapuTenbHOE YCTaHOBAEHWE NPMPOAbl COCTOUT B ciedytowem: 1) oHa no3aboTmnacb 0 TOM, YTobbl
04N UMENN BO3MOXKHOCTb XMUTb BO BCEX KPasX 3emau; 2) no

KMBaem 3TO CObbITME B LENM CYLECTBYIOWMX B MUPE MPUYMH KaK OOBACHMMOE COrnacHO NopsaaKy
npupoabl. Bo-BTOpbIX, Takoi 06pa3 MmbicAel AWWaeT CUAbl BCe OMNpeAefieHHble NPUHLMMbI
PacCMOTPEHUA KaKoro-Hnbyab Aeicteua. Ho B MOpasbHO MNPaKTUYECKOM OTHOLWEHUKM (KoTopoe,
CNef0BaTeNbHO, HaMNPaB/eHO BCELLeI0 Ha CBEPXYYBCTBEHHOE) — Hanpumep, B Bepe, 4To 6or, xoTaA 6bl 1
HEeNnoOCTUKMMbIMM ANA HAc CPeAcTBaMM, BOCMNOJIHUT HEeAOCTAaTOK Hallei coBCTBEHHON cnpaBeaMBOCTH,
€C/N TOMbKO HalM HamepeHMs Bblan YMCTbIMM (Mbl OOMXHbI, CleAoBaTe/IbHO, HUYEro He yMnycKaTb B
cTpemieHun K aobpy), — noHATUE BOXKeCTBEHHOTO CONCUrsns BMOJIHE YMECTHO W Aaxe Heobxoaumo;
npu 3TOM, 04HaKO, caMo CobBOi PasymeeTca, YTO HUKTO He [AO/IKEH MblTaTbCA 0ObACHATb, UCXOAA U3
3TOro, XOpowWwWii NOCTynoK (Kak cobbiTMe B mupe): 3TO ByAeT MHMMO TEOPETUYECKMM MO3HaHWEM
CBEPXYYBCTBEHHOrO, CTa/0 6bITb HENENOCTbIO.
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CPeAcTBOM BOWHbI OHA paccesna Aogel nosctogy, 3abpocuB MX Oaxe B CaMble HEroctenpuumHble
Kpas, 4Tobbl 3acenuntb nx; 3) BOMHOWM e OHAa NPUHYAMAA NO4eN BCTYNaTb B OTHOLWEHMS, B 6oblen nam
MeHblUEel CTeNeHM OCHOBaHHble Ha 3aKoHe. — [lOCTOMHO YAMBNEHMA Y¥Ke TO 06CTOATENbCTBO, YTO B
XOI0ZHbIX NYCTbIHAX Y JIef0BUTOr0 OKeaHa BCe »Ke PacTeT MOX, BbIKanblBaeMblii M3-N0A CHEra ceBepHbIM
O/IeHEM, KOTOpPbIA CaM B CBOK 0Yepenb CAYKWT MULLEN UAN YNPSXKHBIM KMBOTHBIM OCTAKAM WU
camoegam; WAM TO, YTO B CO/IOHYAKOBbLIX MecYaHbIX MNYCTbIHAX BOAWUTCA Bepbatod, KOTOPbIM Kak bbl
CO3JaH A/1A NyTewwecTBua Mo HUM, YToBbl MU OHM He OCTa/IMCb HEeMCnosb3oBaHHbIMU. Elle H6onee ACHO
obHapy:KMBaeTCcA Lueb NpuMpoabl, €CIN U3BECTHO, YTO Y beperoB J/lefOBUTOINO OKeaHa Kpome NyLIHbIX
3Bepeit BOAATCA elle TIONEHM, MOPXU U KUTbl, MACO KOTOPbIX MPUBPEXKHbIE XKUTeAn ynoTpebastoT B
nuLy, a XUPOM MOAb3YIOTCA ANs otonneHua. Ho 6onee Bcero 3aboTAMBOCTb Mpupoabl BO3byXKAaeT
yAVBAEHUE TEM, YTO OHa AOCTAB/ASAET B 3TU JINWEHHbIE PACTUTENBHOCTU CTPaHbI NAaBy4Ymnii nec (Npuuem
[Ja)Ke He M3BEeCTHO, OTKyAa OH), 6e3 KOToporo MpubpelkHble MUTeNM He MOran 6bl U3roTOBAATb HU
CYA,0B, HU OPYKMUSA, HU KUAULL. B 3TUX MecTax Ntoam Tak 3aHATbI 60pbboli CO 3BEPSMMU, UTO OHWU HE MOTYT
He XUTb mexay coboli B mupe. — Ho 3arHaHbl OHM 6biAn Cloaa, BEPOATHO, HE YEM MHbIM, Kak BOMHOW.
M3 BCeX MMBOTHbIX, KOTOPbIX Y€/0BEK BO BPEMA 3aceNeHMs 3eMAN HayduacAa npupydatb M Aenatb
AOMALWHMMK, Nowagb 6bina NepBbiM €ro OpyAMEM BOWMHbBI; C/NOH e OTHOCUTCS K 6osiee nosgHemy
BPEMEHM, @ MMEHHO KO BPEMEHW pacuBeTa Yy)Ke CO3Z4aHHbIX TOCYZAapCTB, TAK YKe KaK M MCKYCCTBO
BblpalMBaTb HEKOTOPbIE COPTa TPaB, Ha3blBaemble 3/1aKaMu, MepBOHaYaabHble CBOMCTBA KOTOPbIX Ham
Tenepb He M3BECTHbl, PaBHO KaK W pasBegeHue M y/ydleHue NAoLOB Nepecaskoi M NpuMBMBKOW (B
EBpone, MOXKeT 6bITb, TO/NLKO ABYX BMAOB — AMKOM AGJOHM M OUKOW FpyluM) MOFIM BO3HUKHYTL B
COCTOAHUM yXe CO34aHHOM TrOCyAapCTBEHHOCTW, rAe MMeeTcA rapaHTUpOBaHHaA 3emesibHan
cobcTBEHHOCTL. JltoaM, *KMBLLIME 40 Tex nop B cBoboge, He OCHOBAHHOM Ha 3aKOHe, nepewsnu oT
OXOTHWMYLETO *, PbIB0O/IOBHOO M NACTYLLIECKOTO YKNaAa

* OXOTHWUMIA yKNagd, 6e3 comHeHus, Bcero 6oAblue NPOTUBOPEHUT LMBWUAM3OBAHHOMY YCTPOMCTBY:
CeMbM, KOTOPLIM NPUXOAMUTC
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K 3emnegenbyeckomy, 6b1K OTKpPbITbl CONb U Keneso — bbITb MOXeT, nepsble BCOAY Haxoausline
cnpocC npeamMmeTbl TOProebiX CHOLWEHUN mexay pas/iMdiHbiMMU Hapodamu; 6naro,u,apﬂ 3TOMY BO3HUKIN
CHa4as1la MUPHble OTHOLWEHUA MmeXay HUMU N TaKUM o6pasoN\ YCTaHOBUINCHL CBA3U, cornacnme n MMpHble
OTHOLWEHMA AaXe MmexXay OTAaNNEHHbIMU APYT OT APYyra Hapo4amu.

Mpupoaa, no3aboTnBLIMCL O TOM, YTObbI AOAN MOMAN XUTb Ha 3emne NOBCEMECTHO, BMecTe C Tem
MMena AecrnoTuyeckoe HamepeHue: AN AO0MKHbI KUTb NOBCHOAY, XOTA 6bl MPOTUB UX CKAOHHOCTY;
OfIHaKO 3TO A0/IKEHCTBOBaHME He NpeanosaraeT B TO e BpemaA MOHATUA A0Ara, KoTopoe 06A3biBafo



Obl Ntogen K 3ToMmy MopasibHbIM 3aKOHOM. A cpeaCcTBOM ANA AOCTUXKEHUS 3TOM CBOEW Lenn npupoaa
nsbpana BOWHY. — Mbl BUAMM Hapodbl, Y KOTOPbIX €AMHCTBO S3blKa YKAa3blBAaeT Ha €AMHCTBO WX
NPOUCXOXKAEHUA, KaK, C OAHOW CTOPOHbI, camoe bl y JIeloBUTOro OKeaHa, a C ApYyroi — POACTBEHHbIM
MM MO fA3bIKY Hapoh Ha ANTANCKMX ropax, OTAaNIeHHbIM OT MepPBbIX Ha ABECTM MUAb. Mexay HumMmu
BK/JMHWACA [PYrOoA Hapod, — MOHIO/IbCKOrO MPOUCXOXKAEHUA, KOYEBOW M MOTOMY BOMHCTBEHHbIN,
OTTECHUB OIHY YaCTb UX MJIEMEHWN AA/IeKO OT APYro B caMble HEerocTenpUUMHbIE CEBEPHbIe Kpas, rae
OHW He nocennancb bbl, KOHeYHo, No cobcTBeHHOM Bone *. TOYHO

npu 3TOM XUTb Pa3obLLEHHOID, CKOPO AENAlTCA APYr APYrY YyKAbIMU U, pacCcesaBLUMCb NO OBWKNPHbIM
necam, gaxke BparKAeOHbIMKM, TaK KaK KaxKgoMy CemMencTBy ans npuobpeteHus cebe nuwmM U oaerapl
HYXHbl 60NblUME NPOCTPAHCTBA 3eMN. — YcTaHOBAEHHbIM Hoem 3anpeT Kposu (1. M., IX, 4—6) — aToT
3anpeT 4Yyacto BO30OHOBAANCA M BMNOCAEACTBUWU, XPUCTMAHE U3 WyAEEB Oa*Ke CAEeNaaun ero, Xota u ¢
OpYyroi uenbto, ycnosmem obpalleHma A3bIMHUMKOB B XpucTuaHcTBo (OeaH. Anoct. XV, 20. XXI, 25) —
nepBoHa4YanbHO Obla, BEPOATHO, HE YEM WMHbIM, KaK 3anpeTomM OXOTHMYbEro YK/jada, Bedb MNpu Hem
NPUXOAUI0CH €CTb MACO CbIPbIM, M 3anpeLLeHNe 3TOro eCTb B TO *Ke BPpeMsA 3anpeT KPOBU.

* MOXHO 6bIn10 6bl CNPOCUTL: €cAn Npupoaa 3axoTena, Ytobbl 3T bepera J/lefoBUTOrO OKeaHa He
OCTaNNCb HEOBUTaEeMbIMM, TO YTO CTAaHET C UX XKUTENAMM, KOraa OHa He byaeT H6o/blie A0CTaBAATL UM
(KaK mMOKHO 0XMAaaTb) Nnasy4yero neca? Begb Becbma BEPOATHO, YTO C yCexXamm KynbTypbl obutatenu
yMepeHHOoro nosica 3emiu byayT nyylle MCNob30BaTb /1eC, KOTOPbIN pacTeT Ha beperax Ux peK, u He
6yAyT JONYyCKaTb, YTOObI OH NaZasn B PeKU M ynabiBaa B Mope. A oTBeyato: }Kuteam 6eperos 0bu, EHncesn,
NeHbl U T. 4. 6yayT AOCTaBAATb UM 3TOT JIeC, NPOLABas ero U BbIMEHMBAA Ha HEro NPOAYKTbI
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TaK ke GUHHbI B camoli ceBepHOM YacTn EBponbl (M3BECTHbIE NoA UMeHeM sionapei) 6bian oTaeneHbl oT
BEHIPOB, YAANEHHbIX OT HUX Ha CTOJIb K& 3HAaYUTe/IbHOe PACCTOSIHWE, HO POACTBEHHbIX UM MO A3bIKY,
BTOPrHYBLUMMUCA MEXAY HUMU FOTCKUMU U CapMaTCKUMM Hapoaamu. M uto, Kpome BOMHbI, KOTOPOWM
npupoja nosb3yeTca Kak cpeficTBOM 1A NMOBCEMECTHOrO 3ace/ieHMsA 3eM/1M, MOT10 3arHaTb 3CKMMOCOB
(morkeT bbITb, BpoaAaYee ApeB HEEeBPONENCKoe NAems, COBEPLIEHHO OT/IMYHOE OT BCEX aMepPUKAHCKUX
naemeH) Ha cesep, a Nellepecos Ha tor AmMepuKkn Ao OrHeHHol 3eman? [na camoi e BOMHbI He HYXKHO
0CobbIX NOBYAUTENbHbLIX MPUYMH: OHa NPUBWUTA, MO-BUAMMOMY, YE/0BEYECKOW NpMpoae U cuMTaeTcs
Oarke yeM-To 61aropoaHbIM, K YEMY YesloBEKa NOBYKAaeT yectontobue, a He Kaxaa Bbirogbl; 3To BeAeT
K TOMy, 4TO BOeHHas pao06secTb paccmaTpuBaeTca Kak umelowas 60bllyio HenocpeacTBEHHYIO
LLeHHOCTb (Y amepUKaHCKUX ANKapen, paBHO KaK Yy eBPONencKMX BO BPEMEHA PbiLLapcTBa) He TO/IbKO BO
BpPeMs BOMHbI (4TO cnpaBenIMBO), HO TaKXKe B KayecTBe NpuUYnHbl BOMHbI (daB Krieg sei), n yacto BoliHa
HayMHaeTca TO/MbKO AnA Toro, 4tobbl BblKa3aTb 3Ty A06secTb; CTano ObiTb, B CaMoi BOWHe
yCMaTpMBaeTCcA BHYTPEHHEee [O0CTOMHCTBO, TaK 4To Aarke ¢unocodbl BOCXBANAT BOMHY KaK HeYTo



obnaroparkmsatollee pos YesioBe4yeckunii, 3abbiB M3BECTHOE M3pedeHue rpekal9: “BoliHa aypHa Tem, 4To
60/blue CO3A4a€ET 3/1bIX Nt0AEN, YEM YHMUTOXKAET ux”. — BOT BCe 0 TOM, YTO AenaeT Nnpupoaa ANA CBOeM
COOCTBEHHOM LLeIN MO OTHOLLEHMIO K YE/I0BEYECKOMY POAY KaK KACCY *KUBOTHbIX.

Tenepb BCTaeT BOMNPOC, KacaloLMIACA CYLLHOCTM BEYHOrO MMpa Kak Liean: Yto AenaeTt npupoaa Ans
OOCTUMKEHMA LN, KOTOPYI Ye/loBeKYy BMeHAeT B 0683aHHOCTb ero COBCTBEHHbIN pa3ym, CTano 6biTb
ONA CoOeWCcTBMA ero MOpanbHOW Lenn; M Kak oHa AobuBaeTcAa Toro, yYto 4yenosek 6narogapsa ee
NPUHYKAEHMIO, XOTA U He BO Bpea cBoei ceoboae, byaeT AenaTtb TO, K Yemy ero 06A3bIBalOT 3aKOHbI
cBobofbl, HO Yero oH He genaeT, — AobuBaeTca BO Bcex Tpex acnekTax nybauyHoro npasa: npasa
rocyapCcTBEHHOrO rpakaaHcTBa, MexAyHapoaHOro npasa 1 npasa BCEMUPHOTO

YKMBOTHOTO LLAPCTBa, KOTOPbIMM TaK borato mope y NosipHbiX 6eperos, eciv TONbKO OHa (nMpupoaa)
3aCTaBWT CHayasia 3TU NJIEMEHA XKUTb B MUpe.
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rpaxgaHcTea? — Korga a roBopto o NpMpoe: OHa X04YeT, YTOObl MPOM30LLA0 TO UK APYroe, TO 3TO He
3HAYWUT, YTO OHA BO3/araeT Ha Hac AOAT AenaTb 3TO (BMeHATb Ham B 0OA3aHHOCTb MOXET TOJIbKO
CBOOOAHDBIN OT NPUHYXKAEHUA NPAKTUYECKMIA pa3ym), a AeNaeT 3TO Cama, XOTUM /I Mbl 3TOFO UAN HeT
(fata voleiitem ducunt, nolentem trahunt20). 1. Ecnu gake BHYTpeHHWUE pa3aopbl He NPUHYAAT Hapoa,
NOAYMHUTBCA NYO6AMYHBIM  3aKOHAaM, TO 3TO cAenaeT M3BHE BOMHA, NOTOMY 4TO, COF/1AaCHO
BbILLEYNOMSHYTOMY YCTaHOB/IEHUIO MPUPOAbI, KaXKAbIM HAPO4 HAXOAMT B COCeACTBE C cOOOM TecHALW M
€ro Apyroi Hapog, NPOTMB KOTOPOTrO OH BblHYXAeH GOpPMMPOBATLCA B OTAE/bHOE FrOCyAapcTBO, YTOObI
Kak geprkaBa OblTb cnOCOBHbIM K OTnopy. PecnybanKaHCKoe yCTPOMCTBO — €4MHCTBEHHOE, BMOJIHE
COOTBETCTBYlOLLLEE MpPaBY Ntogen YCTPOWCTBO, HO YCTAHOBWUTb, a Tem 6HoJsiee COXPaHUTb ero A0 TaKoW
CTeneHu TPYAHO, Y4TO, N0 MHEHMIO MHOMUX, OHO AOJIKHO Obl/10 6bl ObITb FOCYAAPCTBOM aHresioB, TaK Kak
NOAN CO CBOMMM 3TOUCTUYECKMMM CKAOHHOCTAMW He CnocOobHbl K CTO/Ib BO3BblWEHHOMY Mo dopme
ycTponcTey. Ho 3aech obuieit Bone, umeroLwein CBOO OCHOBY B pasyme, NMo4YMTaemMon, HO Ha MPaKTUKe
6eccuMnbHOM, NPMBOAA OKa3biBaeT NOALEPHKKY C MOMOLLBIO KaK pa3 TeX e 3roMCTUYECKMX CKIOHHOCTEN,
TaK 4YTO /iMWb OT XOpOLWel OpraHU3auun rocyaapcTBa (@ 3TO BO BCAKOM C/lydae BO3MOXHO [A1A
YyenoBeKa) 3aBUCUT HaNpPaBWUTb CU/bl 3TUX CKAOHHOCTEN TaKMM 06pa3om, YTOObI Kawaaa M3 HUX WK
CAEepKMBaANA paspyLumMTenbHoe AeUCTBUE APYrod, AN YHUUTOXKaNa .ero. Tak YTo C TOYKMU 3peHUs pasyma
pe3ynbTaT NOy4aeTcA TaKoW, KaK ecin Bbl 3TUX CKNOHHOCTEW He Obl0 coBCeM, M TakMm obpasom
yenoBeK NpPUHyXKAAeTcA ObITb €C/IM HEe MOPAsIbHO A06PLIM Ye/I0BEKOM, TO BO BCAKOM C/ly4ae XOPOLIMM
rpaxgaHmHom. Mpobnema co3gaHMA rocyaapcTea paspelnma, Kak Obl LUOKMPYIOLLEKD 3TO HU 3BYYaso,
Jaxe ANA AbABONOB (ec/M TONbKO OHM 06nafatoT paccygkom). OHa coctouT B cnegytowem: “Tak
PacrnofioXUTb HEKOe UYUCAO pPasyMHbIX CyLLeCTB, KOTOpble B COBOKYMHOCTM HyXKgatoTca gna
NoALEPMKAHUA KMU3HU B OOLLMX 3aKOHAX, HO KaXKA0E M3 KOTOPbIX BTallHE XOYEeT YKAOHATLCS OT HUX; TaK



OpraHn30BaTb UX YCTPOMCTBO, YTO6bI, HECMOTPA Ha CTO/IKHOBEHMWE UX IMYHbIX YCTPEMIEHUIA, NocaeaHme
HaCTO/1IbKO Napannu3oBanu Apyr
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Apyra, 4tobbl B Ny6AMYHOM noBefeHUnU Ntofein pesynbtat Obla TakMM, Kak ecan Bbl OHUM He umenu
NoAo0bHbIX 3/1bIX ycTpemaeHnn”. Takaa npobnema Ao/XKHa ObITb paspewnmoit. Beab aeno maet He o
MOpPasibHOM COBEpPLUEHCTBOBAHMM NItOAEN, @ TO/IbKO O MeXaHW3Me NPUpPOoabl, OTHOCUTEIbHO KOTOPOro
TpebyeTca y3HaTb, KaK MCNO/b30BaTb €ro NPUMEHUTENLHO K NtoAAM, Aabbl Tak HanpaBWUTb B Hapoae
CTO/IKHOBEHME HEMMWPHbBIX YCTPEMIEHUIA UHAMBUAOB B COCTABE HAapoda, YTobbl OHM CaMW 3aCTaBU/IMU
ApYr Apyra NOAYMHUTBCA MPUHYAUTENbHbIM 3aKOHaM W TakKMM 06pasom HeobXo4MMO OCyLLEeCTBUAN
COCTOSIHME MMPA, B KOTOPOM 3aKOHbI UMEIOT cuNy. Ha npumepe AeNCTBUTENBHO CYLLECTBYHOLLUX, HO eLle
OYeHb HECOBEPLUEHHO OPraHWM30BaAHHbIX FOCYAAPCTB MOMKHO BUAETb, KaK BO BHELHWX CHOLUEHUAX OHU
YKe NPUBAMMKAIOTCA K TOMY, 4YTO NpPeanucbiBaeT maea Mnpasa, XOTA, KOHEYHO, MPUUYMHA 3TOMY He
rnyboKkas MOpanbHOCTb (KaK M He OT MOPANbHOCTM HAAO0 OXMAATb XOPOLIEro rocyAapCTBEHHOrO
YCTPOWCTBA, a, CKOpee, HAa0bopOT, OT Noc/iegHEero — XOpPOLIero MOpasibHOro BOCNUTaHUA Hapoga). U3
3TOro cegyet, YTO NPU NOMOLLM 3FOUCTUYECKUX CKIOHHOCTEN, KOTOpble eCcTeCTBEHHbIM 0Opasom aaxe
BHELLHE NPOTMBOAENCTBYHOT APYF APYrY, Pa3yM MOXKET UCMONb30BaTb MEXaHM3M MPUPOAbI KaK CPeaCcTBO
ONA Toro, 4ytobbl OCYLLECTBUTb CBOK COOCTBEHHYIO Uenb — MnpegnucaHvMe npaBa — W 3TUM
cnocobcTBOBATb BHELWHEMY W BHYTPEHHEMY MUPY U 0becneunTb ero, MOCKO/IbKY 3TO 3aBMCUT OT CaMOro
rocygapcrea. — MTaK, MOXKHO CKasaTb: MPMPOAa HEOLO/IMMO XOYET, YTObbl NPaBO NOYUYMIO B KOHLE
KOHL,0B BEPXOBHYIO BAACTb. TO, YTO B 3TOM OTHOLUEHMM HE CAE/AHO, COBEPLUMTCA B KOHLE KOHL,0B CamMo
coboit, xoTA M ¢ 6onbwUMK TPyAHOCTAMU. — “ECAIU COrHYTb TPOCTHUK CAULLUKOM CUMIbHO, OH SIOMAEeTCs;
KTO CIMLLKOM MHOTO XO4eT, TOT HMYero He xoueT” (boyTepeek21).

2. Npea mexayHapoAHoro npasa npeanonaraer pasfefibHoe CylLecTBOBaHME MHOMMX COCeAHMX
rocyAapcrs, HeE3aBMUCMMbIX APYr OT Apyra. HeCMOTpA Ha TO YTO TaKoe COCTOAHME camo Mo cebe yxKe ecTb
cocTosiHMe' BoHbI (ecnn dpeaepaTMBHOe obbeanHEHME roCyAapcTB He NpeaoTBpallaeT BOSHUKHOBEHUA
BOEHHbIX AENCTBMIA), BCE e OHO, COrMacHo uaee pasyma, ydlle, Yem CAUAHUE rocyaapcT8 B eAUHYI0
AepXKaBy, NPeBOCXOAALLYIO ApYyrve U Nepexoasnllyto Bo
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BCEOBLLYI0 MOHaPXMIO, TaK Kak C yBenmyeHnem cdepbl NpaBaeHMs 3akoHbl Bce 6onee u 6onee TepaloT
CBOIO cuy M 6e3ayWwHbIi 4ecnoTM3M, UCKOPEHMB 3a4aTKM [06pa, B KOHUE KOHLOB NpesBpallaeTcs B
aHapxuto. Mexay TeM Karkaoe rocyaapcTeo (Mauv ero rnasa) »kenaet 4obutbca ana cebs NnpoyHoro mupa
TakMm 06pasom, yTobbl 3aBNaLETb MO BO3MOXKHOCTM BCEM MUPOM. HO npupoaa xoyeT no-apyromy. —
[ByM#A cpeacTBamm No/b3yeTca OHa ANs TOro, YTOObI yAEePKMBaTb HapO4bl OT CMELLEHUA U Pa3beguHATb
WX, — pasnuMem A3bIKOB U pennrmii *. 3To pasandmne xXoTsa M BAeYeT 3a 060l CKAOHHOCTb K B3aMMHOM
HEHABWUCTU M MOBOA K BOWHE, HO C POCTOM Ky/bTypbl M MPU MOCTENEHHOM MPUBAUNKEHUU NtoAeN K
6o/iblueMy COrfacuMil0 B MNPMHLMNAX Bbi3blBaeT o0bLWEe CTPpeM/IeHWEe KUTb B  MUPE, KOTOPbIN
ocyuiectenserca u obecneunsaerca He ocnabneHmem Bcex CUA, Kak 3TO MMeeT MecTo Npu AecnotTusme
(Ha Knapbue cBob0AbI), @ MX PAaBHOBECUEM, UX AKTUBHEMLLIMM COPEBHOBAHMEM.

3. Tak Ke KaK Mnpupoga, C OAHOMN CTOPOHbI, MyZpO pasfenseT Haponbl, KOTOpble BOMSA KaXKAOro
rocyfapcTea Ha OCHOBE CaMOro MeXAYHAapOAHOro NpaBa OXOTHO NOAYMHUAA Bbl CBOEW WAW CU/ION, TaK,
C ApYroi CTOpPOHbI, OHa COeAMHAET Yepes B3aMMHbIN KOPbICTONOOMBbLIN MHTEPEC Te HapoAabl, KOTOPbIX
NOHATUE MNpaBa BCEMMPHOrO rPa*KAAHCTBA He Orpaguno 6bl OT HAacMAMA WM BOWHbIL. [lyX TOpProsau,
KOTOPbIN PaHO MM NO34HO OBNALEBAET KaXKAblM HAPOL4OM, — BOT YTO HECOBMECTUMO C BOMHON. [leno B
TOM, YTO U3 BCex cun (cpeacTs), NOAYMHEHHbIX FOCYAaPCTBEHHOM BAACTW, CMAa AeHer, NoXanyi, camasn
Hage)KHaA, M MOTOMY TrOCYAapCTBa BbIHYXKAEHbl (KOHEYHO, He MO MOpPasibHbIM NOBYKAEHUAM)
coaeicTeoBaTtbh 61aropogHOMY MUPY M NOBCHOAY, FAe CYWeCTBYeT yrpo3a BOWHbI,

* PasnMume penuruini — cTpaHHoe BbipaykeHue! Bce paBHO 3TO rOBOPUTL O Pas/iMyHbIX Mopansax. MoryT,
KOHEeYHO, CyLecTBOBaTb pas/iMyHble BWAbl BEPOBaHMIA B 3aBUCMMOCTM OT WMCTOPMYECKUX CPEeacTs,
ynoTpebnsaBWNXCA AN COAENUCTBUA PENTMM, HO 3TU CPeACTBA, UMes CBOK MUCTOPWIO, OTHOCATCA He K
pennrnm, a K 06/1acTM y4eHOCTM; TOYHO TaK e MOryT CyLLecTBOBaTb Pa3/iMyHble CBALWEHHbIE KHUIMM
(3eHa-ABecTa, Beapl, KopaH n T. 4.), HO peanrua Ans Bcex N0AeN U BO BCe BPeMeHa MOKeT 6bITb TONbKO
oaHa. CnepoBaTesibHO, 3TU CPEACTBA MOTYT BbITb TO/IbKO OPYAMEM PEIUTUK, TEM, YTO C/TYYANHO U MOKET
6bITb Pa3/IMYHbIM B 3aBUCMMOCTM OT BPEMEHU U MecTa.
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npeaoTspaliaTtb €e CBOMM MOCPeAHUYECTBOM, KaK ecin 6bl OHM HaxoAMAUCb C 3TOM Lenbio B
MOCTOAHHOM COl03€e; Befib 60/blUNE COHO3bl, 3aKNOUYEHHbIE A1 BOWHbI, MOTYT MO CaMoi CBOel npupoae
KpaliHe pefKo OCYLLeCTBAATLCA U elle pexe 6biTb yAauyHbiMU. — MIMEHHO TakMm cnocobom camum
YCTPOMCTBOM YeN0BEYECKUX CKAOHHOCTEW NpMpoda rapaHTa- ® pPBeT BEeYHbI MUP, HO, KOHEYHOo, C
HaZleXHOCTbIO, Hel0CTaTOYHOM, YTOBbI (TeopeTnyecKkn) npeackasaTh BPEMSA €ro HaCTynAeHns, HO TeM He
MeHee MPaKTUYECKU AOCTUXKMMOM U 06s3bIBatoLEeN HAac A06MBATLCA 3TOM (He CTOMIb YK MpU3payHomn)
uenu.

Yactb 2.



[JobaBneHue BTOpOE

TaliHaA cTaTbA AOrOBOPa O BEYHOM MUpE

TaiHas cTaTbA B cOrnalleHusax nyb6AMYHOro npasa, paccmaTpuBaemas O6bEeKTMBHO, T. €. Mo CBoemy
coAep’kaHuio, ecTb npoTusopeume. Ho cybbeKTMBHO, C TOYKU 3peHMs KadyecTB /nLa, KoTopoe ee
MoAcCKa3blBaeT, TallHa, KOHEYHO, MOXET 3aK/luyaTbCAd B TOM, YTO 3TO AMULO HaxoauT A1A CBOEro

AOCTONHCTBA COMHUTE/NIbHbIM I'Iy6}1W-IHO NPU3HATb ceba ee dBTOpPOM.

EQMHCTBEHHAA cTaTbA I'IO,£I,O6HOF0 poda CBOAUTCA K Crieayrowemy: rocyaapcrea, BOOPyXuMesneca onaA
BOVIHbI, AOJ/IXHbI NMPUHATL BO BHMMAHWE MaKCUMBbI q)MﬂOCOd)OB 06 YCNoBUAX BO3MOKHOCTU o6u.|,ero

mMupa.

[na 3aKoHogaTeNbHOro aBTOpPUTETA rOCYAApCTBa, KOTOPOMY C/leAyeT, eCTeCTBEHHO, MPMUMUCbIBATb
BE/IMYAMLWLYI0 MYAPOCTb, YHW3WUTE/NIbHO, MO-BUOMMOMY, WCKaTb MOYYEHMS O MPUHLMMNAX CBOMX
OTHOLLEHWI C APYTMMM TocyZapcTBaMu y nogaaHHbix (Punocodos); HO Bce Ke genaTb 3TO BecbMa
6naropasymHo. WTakK, rocyaapcteo byaet HernacHo (Aenas M3 3TOro TaliHy) MpuBAEKaTb UX K 3TOMY,
nocnegHee 6ygeT 03HayaTb, 4YTO TrOCYyAapcTBO no3BoauT  ¢uaocodam cBobogHO M nyb6AMYHO
BbICKA3blBaTbCA 06 OBLMX MaKCMMaxX BEAEHUS BOMHbI M 3aK/OYEHUS MUPa (3TO OHM yXKe camu byayT
Aenatb, AvWb 6bl MM He 3anpelian); coriacue e rocyaapcrs mexay coboit no 3Tomy MyHKTYy He
Hy)KZaeTcs B 0COB6OM [A0roBope, MOCKOJIbKY OHO YXKe COAEPXKUTCA B 06A3aHHOCTM, Hasnaraemoi
oblieyenoBeyeckMm (MopanbHO 3aKOHOAATE/NbCTBYIOWMM) pPasymoM. — ITO He O03HayaeT, u4To
rocyAapcTBO A0/IKHO NpeanoyecTb NpuHumnbl dunocoda

==288

peleHnam topucta (NpeactaBuTena rocyaapCcTBeHHOM BAACTM); 3TO AMLWb O3HAYaeT, YTo ero cieayet
BbicywaTtb. KOpuUCT, n3bpaBLIMii CUMBOIOM MpPaBa BeCbl U PAAOM C HUMMU CUMBOJIOM CNpPaBea/IMBOCTH
Med, 0BbI4HO NO/b3yeTcA MEYOM He TOJ/IbKO ANA TOro, 4tobbl OrpaguTb Becbl OT BCEX MOCTOPOHHMX
BAWAHWIA, HO M ANA TOro, YTo6bl NOMIOXKUTL €ro Ha Yally, eC/IM OHAa He 3aXx0o4eT onycTuTbeA (vae victis).
3TO BBOAMT HOPUCTA, ECAN OH B TO XKe BpPems (B MOpasibHOM OTHOLWeEeHWW) He ¢uaocod, B BeMyaiee
MCKYyLLEeHNe, MOCKO/IbKY ero 06A3aHHOCTb COCTOMT AWlb B TOM, YTOBbI MPUMEHATb CyLLecTByoWwMe
3aKOHbl, @ He WCCAeAoBaTb, HY)KAAKTCA AM OHM CaMM B y/aydlleHuMn. Huswee Ha camom dene
NnonoXKeHne cBoero ¢aky/abTeTa OH CYMTAET BbICWIMM, MOTOMY YTO OH ObsiedeH BNacTbilo (Kak M ABa



Apyrux ¢akynbteta 22). — dunocodpckuii hpakynbTeT B CpaBHEHUN C 3TON 06bEANHEHHOMN CUNOKN CTOUT
Ha OYeHb HM3KOM cTyneHU. Tak, o ¢unocodum roBOPAT, YTO OHA CAYKaHKA borocnosua (To ke
NoBTOPAIOT U 0 ABYX Apyrux dakynbTeTax). — Ho [M3 3Toro] eue He coBcem ACHO, “MAET NN OHa C
daKesom Bnepeam CBoein MUAOCTUBOM FOCMOXKM UK HeceT ee wnend” 23.

Henb3sa oxunaatb, 4Tobbl KOpoan ¢unocodctsoBanm nam euaocodbl CTaam KOpPoAAMMU; Aa 3TOTO U He
cnepyeT »Kenatb, TakK Kak 0bnafaHMe BNacTbto HEM3OEXKHO M3BPaLLAeT cBOOOAHOE CyXAeHWe pasyma.
Ho Koponu unn camopep:kaBHble (CaMoynpasistolMecs NO 3aKOHAM PaBEeHCTBA) HAPOAbl HE LONKHbI
A0NyCcTUTb, 4TODbI MUCYE3 UM YMOAK Knacc ¢unocodos, a AONKHbI AaTb €My BO3MOXHOCTb BbICTyNaTb
ny6anYHO; 3TO HeobXoAMMO M TemM, U APYrMM ANA BHECEHUA ACHOCTU B WX AeATeNbHOCTb. HeT u
OCHOBAHWI ynpeKaTb 3TOT KJacc B NponaraHge, Tak Kak no cBoen npupoae oH He cnocobeH co3aasaTb
coobuiectsa U Knybbl.

MpunoxeHue

O pacxoxaeHuUM MeXKay MopPasbio U MOJUTUKON B BONpPOCe O BEYHOM MUpe

Mopanb yXXe Cama no cebe ecTb NPaKTUKa B OOBEKTUBHOM CMbIC/IE KaK COBOKYMHOCTb 663YCI'IOBHO
nosesneBaoWwnX 3aKOHOB, B COOTBETCTBUN C KOTOPbIMW Mbl A0/1XKHbI
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BecTu ceba; 1 Nocse TOro Kak NpuM3HaH aBTOPMTET 3TOMO MNOHATUA A0ATra, ABHO HEAEeNo YyTBep*KAaTh, YTO
3TO HEeBO3MOXHO. Beab B Takom c/iyyae noHATME Aonra camo coboli ncyesHet ns mopanu (ultra posse
nemo obligatur); He MoOXeT 6bITb, C/NeAOBaTe/NIbHO, CMopa MeXAy MNOJIMTUKOM KaK MPaKTUYeCKUM
npaBoBeAeHNEM M MOPaA/bIO KaK TEOPETUYECKMM NPaBoBeAeHMEM (TEM CaMblM HUKAKOro cnopa mexay
NPaKTUKON 1 Teopueit), pa3se TONbKO eC/M MOHMMaTb NoA Mopasnbto obuiee yyeHue o 6aaropasymuu, T.
e. TeopuI0 MaKCMM, MO3BOJIAIOLLYI0 BblbpaTb Haubosee noaxofswme CpeacTBa ANA  JINYHBLIX,
PaCcCUMTaHHbIX Ha BbIFOAY Lie/Iel, YTO PaBHOCU/IbLHO OTPULLAHMIO MOpaau BoobLe.

Monntuka rosopuT: “byabTe Mmyapbl, Kak 3mun”, mopanb npubasaneT (Kak orpaHMunBatoLlee yciosue):
“Il ynctol, Kak ronybu”. Ecam 1o M apyroe HeCOBMECTMMO B OAHOW 3anoBeau, TO AENCTBUTENbHO
CYLLLECTBYET CMNOP MeXAy MOJUTUKON U MOPasbto; HO €C/IM OHM BO YTO Obl TO PU CTaN0 AONXKHbI b6bITb
COeAMHeHbI, TO MOHATUE O NPOTUBOMOIOKHOCTU abCypAHO M BONPOC O TOM, KaK ya1aauTb 3TOT CNop, He



byaeTr npeactaBnATb coboi npobnembl. XoTa nonoxeHue: “YecTHOCTb — Ay4ywasa MNOAUTUKA” —
COAEPKUT B cebe Teoputo, KOTOPOM MPAKTUKA, K COXKANEHWUIO, O4EHb YacTo NPOTUBOPEYMT, OAHAKO TOYHO
TaK e TeopeTnYecKoe NnosioKeHue: “4ecTHOCTb /iydlle BCAKOM NOANTUKN’ — BECKOHEYHO Bbile BCAKUX
BO3Pa)KEHUN N eCTb Aaxe HernpemMeHHOe YC/ioBMEe MOAUTUKU. Bor-xpaHuTenb mMopanu He ycTynaet
HOnutepy (6ory-xpaHuTento cuabl); NOCAeAHWI HaxoAUTCS elwe BO BAACTU cyabbbl, T. e. pasym
HeAO0CTaTOYHO MpPOCBELLeH, 4YTOBbl OCMbICIUTL NpeAonpeaensowMe MPUUYUHbI, MO3BOAAIOLINE B
COOTBETCTBMM C MEXAHWM3IMOM MNPUPOAbl YBEPEHHO MNpPeAcKasaTb CYACTAMBbLIA WUAW AYPHON pesynbTaTt
nosefeHuA noaen (XotTa n gaeTt HageKay Ha To, YTo 3TOT pe3y/bTaT OyAeT COOTBETCTBOBAThL XKeslaHUto).
Ho pasym yKasbiBaeT Ham, 4YTO c/neayeT AenaTb, 4yTobbl OCTaTbCA Ha cTe3e AoAara (Mo npasunam
MYAPOCTW); ANA 3TOro, a TEM CaMbIM U AN KOHEUYHOW LI/ OH CBETUT Ham MOBCHOAY A0CTaTOYHO APKO.

MpakTUK (4Na KOTOpOro Mopanb ecTb TOJIbKO Teopus) OCHOBbIBaeT cBoe 6e30TpaAHoe oTpuuaHue
Hallel yTelwnTeNbHOWM HaexAabl (Aaxe AoNycKas AONKEHCTBOBaHME M BO3MOXHOCTb), cCOBCTBEHHO, Ha
TOM, YTO OH, UCX04A U3

K ornaBneHuto
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yenoseyeckon npupoabl, bepetca npeasuaetb, ByATO YenoBeK HUKOrAa He 3axoyeT TOro, 4To
TpebyeTca ONA OCYLLECTBAIEHUA Uenu, NpusoasAllein K BeYHOMy MUpYy. — KoHeuyHo, Ansa 3Toi uenu
HEeA0CTaTOUYHO XeaHWA BCeX OTAE/NbHbIX 04N UTb B MPaBOBOM YCTPOMCTBE MO NpUHLUMNam ceoboapl
(ancTpnbyTMBHOE eaUHCTBO BOAIM BCex); Heobxoanmo, YTobbl BCe BMECTe 3aX0Te/iM TaKoro COCTOAHMA
(KonnekTMBHOE eauHCTBO 06beaANHEHHOM BOAK). Takoe paspelleHne TpyaHon npobnemsbl Heo6xoaMMO
elle U Ana Toro, Ytobbl BO3HUKO rparkaaHcKoe obLecTBo Kak Lesoe. Tak Kak, ciefo0BaTe/ibHo, MOMUMO
pa3HO06pasna YacTHbIX YCTPEMAEHUIA Kaxa0ro HeobxoaMmo elle 1 obbeauHsaloLLee OCHOBaHME UX ANA
BbIABNEHNA 06LLel BO/IM, Yero HM OAHO M3 YaCTHbIX YCTPEMIEHUI He B COCTOSHUWU A06UTbCA, TO NpU
OCYLLLECTB/IEHUM 3TOMN naen (Ha NPaKkTUKE) HeNb3sA paccyMTbiBaTb Ha MHOE HaYvaio NPaBoOBOro COCTOAHMUA,
KpoMe MPUHYKAEHUA; UMEHHO Ha HEeM OCHOBbIBAeTcA 3aTeM nybanuHoe npasBo. ITO, KOHEYHO, YKe
3apaHee npegnosiaraeT 60/bluMe OTKNIOHEHUA B AeMCTBUTENIbHOM ONbITe OT YKa3aHHOW uaeu (Teopun);
BO BCAKOM CAyyae Henb3s NPUHMMaTbh B pacyeT mMopasibHbiii 06pa3 Mbicnel 3akoHodaTtens, T. e.
paccunTbiBaTb Ha TO, YTO OH Nocse npoucweaero obbeaMHeHUs 6ecnopAgoYHON TOAMNblI B Hapoa,
npeaocTaBuT eMy Tenepb BO3MOMKHOCTb OCYLLECTBUTbL MPaBoOBOE YCTPOMCTBO Yepes CBOO 0610 BOIO.

Bce 3TO 03HavyaeT B KOHUE KOHLOB cneagywoulee: ToT, B YbUX pPyKax B/1aCTb, HE NMO3BOUT, yTOobbI HapoL4
npeanucebiBan emy 3akoHbl. [0Cy4apcTBO, MMetoLwee BO3MOXKHOCTb He NOAYNHATLCA HUKAKMM BHELUHUM
3aKOHaMm, He 6y,c|,eT CTaBUTb B 3aBUCMMOCTb OT Cyda APYrnx rocygapcts TOT CI'IOCO6, KaKMmM OHO



AOMOraeTcsi CBOMX NpaB B OTHOWEHWW MX; M [arKe Lefasa 4acTb CBeTa, eCc/v OHa YyBCTBYET CBoe
NPeBOCXOACTBO Hag, APYroi, HU B Yem e, BNpoYemM, He MpensaTCcTBYOWEN, He 3aMeaanT orpabutb nam
Aaxke NopaboTUTb NOCAEAHIO ANA YCUAEHUA CBOEro MoryllecTsa. TakMm o6pasom, Bce NaaHbl Teopum
npaBa rocyAapCTBEHHOroO rparkAaHCTBa, MeXAYHapoAHOro npaBa W MpaBa BCEMWUPHOTO rpaKAaHCTBa
npespaliatotca B beccogeprKaTesibHble, HEUCMONHUMbIE WAEeaNbl; HAMPOTUB, TOMbKO MNPaKTUKa,
OCHOBaHHasA Ha 3MMNUPUYECKMX MPUHLMNAX YeN0BEeYeCcKOo NPUPOAbl, KOTOPas He CYMTAeT CAMLIKOM
YHU3K-
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Te/IbHbIM U3B/IEKATb YPOKW 418 CBOMX MAKCMM M3 TOrO, YTO MPOMCXOAWUT Ha cBeTe, Morfia 6bl HaWTH
NPOYHYIO OCHOBY ANA 34aHNA FOCYAAaPCTBEHHOMN NOAUTUKMN.

KoHeuHo, ecniv HeT Hu cBob60o/bl, HN OCHOBAHHOIO Ha Hell MOpasibHOrO 3aKOHa W BCE, YTO MPOUCXOAUT
WM MOXKET MPOMCXOAUTb, €CTb UCKAUYMUTEbHO MEeXaHW3M NpUpobl, TO MOAWTUKA (KaK WCKYCCTBO
MCMNO/Ib30BaHMNA 3TOT0 MeXaHM3Ma AJ/1a ynpaB/ieHus NtoAbMu) BOMNJIOWAET B cebe BCIO MPaKTUYECKYHo
MyZpOCTb, @ MOHATME NpaBa ecTb beccogep:kaTesibHaa MbiCAb. HO eciv Npu3HaTb, YTO 3TO NOHATUE
6e3ycNoBHO HEobXoAMMO COeAUHUTb C MOAUTMKOM W CAenaTb ero OrpaHUM4YMTesIbHbIM YC0BMEM
nocaegHewn, To caeayeT AOMYCTUTb X COBMECTUMOCTb. fl MOTY, KOHEYHO, NPeaCcTaBuTbL cebe MopasbHOro
MOJINTUKA, T. €. TAKOTO, KOTOPbIN YCTaHaBAMBAET MPUHLMMbI MOJIUTUKN, COBMELLAIOLLMECA C MOPaAJIbIO, HO
He Mory npeAacTaBuTb cebe MOAUTUYECKOrO MOPAAMCTa, KOTOpbIA npucnocabnusaer mopanb K
MHTEpecam rocy4apcTBEHHOIO My»Ka.

MopanbHbIit NOAUTUK ByAeT WCXOAMTb M3 C/leaylowero nNpUHUMNAG: eciM B FocyAapcTBEHHOM
YCTPOICTBE MAW B OTHOLUEHUAX MEXAY rocygapctsamm byayT obHapy»KeHbl Kakue-anbo HeaocTaTKu,
npeaoTBpaTUTb KOTOpble 6biN0 HEBO3MOXHO, TO HeobX0AMMO — M 3TO AOAT MpeKae BCero rnas
rocyfapcTB — Kak MOXHO CKOpee YCTPaHWUTb 3T HeAOCTAaTKM U NPUBECTU roCyAapCTBEHHOE YCTPOCTBO
WM OTHOLIEHUA MeXAy rocyAapcTBaMm B COOTBETCTBME C €CTECTBEHHbIM MPaBOM Kak Maeei pasyma u
06pasuom [ANA Hac, CKOMbKO Obl KePTB 3TO HM CTOMNO MX 3romMsmy. TaK KaK paspylueHue
rocyAapCTBEHHOrO WM BCEMMPHO-TPAXKAAHCKOrO 06beAWHeHUA, 40 TOro Kak OHO byaeT 3ameHeHo
60/1ee coBepLUEHHbIM YCTPOMNCTBOM, MPOTUBOPEYUT NOJSIUTUKE, COFNACHOW B 3TOM C MOpPanblo, TO BbII0
6bl Heneno TpeboBaTb pPeLmnTesIbHOrO U HEMEANEHHO YCTPaHEHNA 3TUX HegOoCTaTKOB. HO MOXHO no
KpanHen mepe TpeboBaTb OT BAACTb MMYLLEro, YTOObl OH rNYyBOKO NOHMMan He0bX0ANMOCTb U3MEHEHUI
TaKOro poda W NOCTOAHHO CTPEeMMUACA NPUBAN3UTLCA K Lean (K aydllemy no CBOMM MpPaBoBbiM 3aKOHaMm
ycTpoiictay). Focy4apcTBO MOXKET ynpaBaATbCA Kak pecnybiuKa, AarKe eciv OHO MO CYLLeCTByloLemy
yCTpoOCTBY elle 061a4aeT 4ecnoTUYECKoW BEPXOBHOM BACTbIO, 40 TeX NOP, NOKa HAapoA, MOCTENEHHO He
npuobperet
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CNocobHOCTM BOCMPUHMMATb YUCTYIO UAEH0 aBTOpUTeTa 3akKoHa (Kak ecan 6bl 3aKoH obnagan
dun3nYECcKo CUNOoM) M TEM CaMbIM OKaKeTcs CNOCOBHbIM K BbipaboTKe cob6CTBEHHOrO 3aKOHOA4ATEeNbCTBA
(nepBoHavYanbHO OCHOBaHHOrO Ha npase). Ho ecnu 6bl Aaxe 6ypeit peBoaoLUNN, BbI3BaHHON AYyPHbLIM
ycTpolicTBom, BbiN0 bl HENPABOMEPHO AOCTUIHYTO Bonee 3aKOHOCOO6pPa3HoOe YCTPOMCTBO, TO U Toraa
HeNb3sA CYMTaTb A03BONTE/IbHBIM BEPHYTb HApOA K NPeXHemy YyCTPOMCTBY, XOTA NPU 3TOM YyCTpoMCTBe
KaKabli, KTO npmberan K HacUAMIO UM KOBAPCTBY, MO Mpasy Mor Bbl 6biTb HaKasaH Kak MATEXHUK. YTo
e KacaeTcs BHELWHWX rocyAapCcTBEHHbIX OTHOLWEHWI, TO OT rocy4apcTBa Henb3s TpeboBaTb, YTO6bI OHO
OTKa3aNocb OT CBOero, XoTa 6bl W AecnoTuyeckoro, ycTpoictsa (bonee cuAbHOro, oAHaKo, MO
OTHOLWIEHMIO K BHEWHWM Bparam) A0 Tex nop, MoKa emy rpo3uT onacHocTb bBbiTb HemeaneHHO
NOrNOLWEHHbIM ApYyrMMUK rocygapcTeamun. CnegoBaTeslbHO, MPW TaKOM MOOMKEHUU [AONXKHO 6biTb
[03B0/IEHO 3amMe/IeHHOE OCYLLLeCTB/IeHMEe HOBOIO YCTPOMCTBa A0 6osiee 6aaronpuUATHbLIX BpemeH *.

NTaK, ovyeHb MOXKeT OblTb, YTO AECNOTUYECKM AeWCTBYOWME (Lenatolme NpomMaxu Ha NpakTuke)
MOPaNNUCTbl PasIMYHbIM 06pasom, rpewat NPOTUB MOJUTUKM (CIMLIKOM MOCMELWHO MPUHATbIMU UK
PEKOMEHAOBAHHBIMW UMW MEPaMM); OAHAKO OMbIT AOMKEH, HECMOTPA Ha 3Ty NOrPeLHOCTb UX NPOTUB
npupoabl, Mano-nomasny BbIBECTM MX Ha JAydwui nyTb. Mopanusyowme noAUTUKKM, HaobopoT,
OnpaBAbIBAlOT NPOTUBHbIE NPaBY rOCyAapPCTBEHHbIE MPUHLMMbI, CCbIIAsACh HA YeN0BEYECKYo Npupoay,
KOTopas AKoObI

* OcTaBnATb 6€3 U3MeHeHMA 3anATHaHHOEe HecnpaBea/IMBOCTbIO COCTOSIHME NMYyBAMYHOrO Npasa 40 Tex
nop, noka Bce camo coboi co3peeT 4O MNOJIHOrO MEPeBOPOTa WM Ke ero pPas’oBblOT A0 3PesoCTy
MUPHbIMW CpeacTBaMM, — OTO Ae/10 A03BOAIOLIMX 3aKOHOB pa3yma, Tak Kak toboe npasosBoe, XoTA 6bl
B HE3HAYUTENbHOW CTeneHu NPaBoOMepHOoe, YCTPOMCTBO Nyudlle, YeM HUKAKOe YCTPOMCTBO, @ OTCYTCTBUE
BCAKOrO ycTpolicTBa (aHapxua) ctano 6bl yaenom onpomeTtdmsoit pedopmbl. — [ocyaapcTeeHHas
MyZApOCTb, CieaoBaTeIbHO, BMEHUT cebe B 06A3aHHOCTb MPU HACTOALLEM MOJIOXKEHMM BeLLeil NpoBecTu
pedopmbl, COOTBETCTBYIOWME MAeany NybAMYHOIO NpaBa; PEBONOLUAMM e, KOrga UX OCyLecTBaseT
cama npupoaa, [cneayeT] nonb3oBaThCA He ANA OMNpasAaHMA ewe 60/blero yrHeTeHus, a Kak
Np13bIBOM MNPUPOAbI K TOMY, 4YTOBbl NyTem OCHOBaTe/NbHOW pedopmMbl OCYLECTBUTb €AMHCTBEHHO
npo4YHoe NPaBoBOoe YCTPOMCTBO, OCHOBAHHOE Ha NpUHLMNax ceoboapbl.
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He cnocobHa K Aobpy B COOTBETCTBUM C UAeel, NPeAnmMCcaHHON pa3ymom. Tem CambiM OHWU, HAaCKObKO
3TO 3aBUCUT OT HMX, AE€NA0T HEBO3MOXKHbIMM YYYLLIEHNA M YBEKOBEYMBAIOT NPaBOHAPYLUEHMA.

BmecTo npakTukm (Praxis), KOTOpOM NOXBanATCA 3TM NOJINTUKU, OHU NpuberatoT K ynosKam (Praktiken),

AYyMasA nLWb 0 TOM, YTobbI, pabonencteys nepes HbiHe roOCNOACTBYIOLLEN BAACTbIO (C Le/Ibio He YyNyCTUTb
CBOEW IMYHOW BbIrOAbl), TEM CamMbIiM NpeaaTb HapoZ, @ eC/IM BOSMOXKHO, U Leblii MUP, — CIOBOM, OHM
AeNCTBYIOT Hanogobve 3anpaBCKUX OPUCTOB (3aHMMAIOLWMXCA PEMEC/IOM, @ HEe 3aKOHOAATe/NIbCTBOM),
Korga um yaaetca npuobpecty BAMAHWE Ha NOAWUTUKY. Tak Kak MX AeN0 — He MyApCTBOBaTb O CaMOM
3aKOHO4ATeNbCTBE, @ MPUMEHATb AEeWCTBYIOWME 3aKOHbI MECTHOTO MPaBa, TO AN HUX LO/IKHO bbiTb
HauJyylWMM Kaxkaoe CylwecTByloulee B AaHHOE Bpems MpPaBOBOE YCTPOMCTBO, a eciM OHO byaet
M3MEHEHO CBbllle, TO ceaytollee, rae onATb Bce ByAeT HAXOAUTbCA B HaANEKalLeM MeXaHUYeCcKoM
nopsake. Ho ecnn ato ymeHue npucnocabameaTbca KO BCEM 06CTOATENbCTBAM BHYLIMT MM WANHO3UIO,
6y4ATO OHM MOTYT CYyAWUTb O MPUHUMMAX rOCYyAapCTBEHHOMO YCTPOMCTBA BOOOLWE MO MOHATUAM NpaBa
(ctano 6bITb, a priori, He 3MMNUPUYECKU); €CAN OHU KMYATCA TEM, YTO 3HAIOT Ntogei (3Toro, KOHeuyHo,
MOHO 0XWAaTb, NOTOMY YTO OHM UMEIOT A0 CO MHOTMMM), He 3HaA, O4HAKO, YE/IOBEKA M TOTO, YTO U3
Hero MOXHO cAenatb (4N 3Toro HeobxoAMMO paccMoTpeHue ¢ 6osee BbICOKOM, aHTPOMO/IOrMYECKoM
TOYKM 3PEHURA), N, COCTaBUB cebe TakmMe NOHATUA, NOAXOAAT K roCyAapCTBEHHOMY M MeKAYHapOoAHOMY
NpaBy TaK, KaK ero npeanucbiBaeT pasym, — TO OHWM MOTYT COBEPLUIMTb 3TOT NEpexof, TOJ/IbKO
MPOHMKLWNCL AYXOM NPUAMPOK, credysa cBoeMy obbldHOMY o6pasy aenctBuii (cnocoby aelcTeus
MeXaHU3mMa Mo AeCnOTUYECKM YCTAHOB/EHHbIM 3aKOHAM MPUHYXKAEHUA) Aaxke TOr4a, Korga noHATUA
pasyma TpebyloT 06O0CHOBaTb 3aKOHOCOOOPA3HOE MPUHYKAEHME WCKIOYMTENbHO MO MPUHUMNAM
cBoboapbl, 6sarogapAa  KOTOPbIM TONbKO W BO3MOMHO YCTOMYMBOE B MPAaBOBOM OTHOLIEHWUM
rocyAapCTBeHHOe YCTPOWCTBO. Tak Ha3blBaeMblii MPaKTUK YBEPEH, UYTO, OTK/IOHAA 3Ty MAel, cymeer
paspeLwwnTb 33434y IMNUPUYECKU, UCXOAA M3 OMbITa OPraHM3aLMK roCyAapCTBEHHbIX YCTPOMCTB, Nydlle
BCEro COXpPaHmB-
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WKnACA, Ho 6o/bLLIEN YacTblo MPOTMBOpPEeYaLLMX NpaBy. — MaKCcMMbI, KOTOPbIMW OH MO/b3YeTCA ANA 3TOM
Lenu (XoTa U He ornawaer ux), CBOAATCA NPUMEPHO K CAeAYIOLMM COPUCTUYECKMM nonokeHnam: 1) Fac
et excusa. He ynyckai cnydyas, 6naronpuaTcTBYHOWEro CaMOBMAaCTHOMY 3axBaTy (MpaBa rocyaapcrea
nmMbo Hag cBOMM Hapogom, nMbo Hag ApYrMm, cocegHMm Hapogom). MNogdpickaTb onpasaaHue uau
NPUKPbITL BnaroBuaHbIMK Npeaaoramu Hacuave nocse 3axsaTa byaeT ropasgo fnerde M yaacrtcs C
6osbwMm b6neckom (ocobeHHO B MEPBOM C/y4yae, r4e BEPXOBHAA BAACTb BHYTPW rocyZapcTBa ecTb
0AHOBPEMEHHO W 3aKOHOAATeNbHasA BAACTb, KOTOPOW caeAyeT NOBMHOBATLCA, HE MyAPCTBYA), YeM ecau
6bl 3ax0oTenn npeasapuTenbHo 06aymaTb ybeamTebHble OCHOBaHMA, a 3aTeM elle XAaTb BO3ParkeHus
Ha Hux. Cama 3Ta 4ep30CTb 4AaeT HEKOTOPYH BUAMMOCTb BHYTPEHHEero ybexKaeHusa B NPaBOMEPHOCTM
NoCTynKa, 6or yaauun B 3TOM c/lyyae yqlimii NpaBo3acTynHUK.



2) Si fecisti, nega. OTpuuai CBOKO BWMHOBHOCTb B TOM MPECTYM/AEHUM, KOTOPOE Tbl CaM COBEpPLUUA.
Hanpumep, goBena cBolM Hapos A0 OTYasAHMA U TEM CaMbiM [0 BOCCTAHWA, YTBEPXKAAM, YMATO B 3TOM
BMHOBATA CTPONTMBOCTb MOAAAHHbLIX MW }Ke, KOrAa Tbl NOAYMHUA COCEAHUI HApO4, NPUPOAA YeN0BEeKa],
KOTOpaa TaKOBa, YTO €C/IM He NPeaBOCXUTUTL HACUAME APYroro, TO MOXKHO ObiTb yBEpPEHHbIM, YTO OH
onepeauT Tebsa n nog4YnHUT cebe.

3) Divide et impera. 3To 3Ha4YUT: ecnM B TBOEM HApPOAEe €CTb HEKOTOopble NMPUBUIErMpPOBaHHbIE AULA,
obnaparolume BNACTblO, KOTOpble M36pann Teba cBOMM BepXOBHbIM rnaBol (primus inter pares), To
nocer Mexay HUMW pasgop M MOCCOpb MX C HAPOAOM; 3acTynucb Aanee 3a Hapog, obonbuwan ero
6onbwen ceoboaoi, M Bce byaeT 3aBMCETb OT TBOEM HeorpaHwWuyeHHol Boau. Ecan ke geno maet o
APYrnx rocyaapcTBax, To BO30yKAeHME PO3HU MeXAYy HUMMU — BMOJIHE HaAeKHoe CpeacTBO NOAYMHUTD
cebe Ux 04HO 3a APYrMm noA npeasorom nomolun bonee cnabomy.

TakKUMU NOAUTUYECKMMU MAKCUMaMMU Tenepb, KOHEYHO, HUKOro He 06MaHeLle, TaK KaK BCe€ OHMUu
06LLI,EVI3BECTHbI; N CTblANTbCA UX HEeYero, XxoTa N Hecnpasea/IMBOCTb B HUX CZIMLLKOM ABHO 6p0C8€TC‘r'I B
rnasa. Beab Benukue AepXKaBbl HAKOr4a HE CMyLaeT MHEHNE NPOCTbIX CMEPTHbIX, OHU
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CTbIAATCA TO/IbKO APYr APYra; YTO e KacaeTca CaMmuX NPUHLMNOB, TO CKOMMNPOMETUPOBATb UX MOMKET He
pasrnalweHve, a ToNbKO Heyaaya (OTHOCMTENIbHO MOPA/IbHOCTM MAKCUMM BCe COTacHbl mMexKay cobol).
BoT nouyemy 3a 3TMMK AeprKaBaMu BCeraa OCTaeTca NOUTUYECKMI MOYET, Ha KOTOPbIA OHW MOFYT BCeraa
paccuMTbiBaTbh, KaK pe3ynbTaT YBEAMYEHUA MX MOFyLLeCTBa, Kakumu Obl MyTAMM OHO HU 6bli0
npuobpeteHo *.

M3 Bcex aTux XUTPOYMHbIX MONbITOK 6e3HpaBCTBEHHOl\/‘1 .NONMTUKN YCTAHOBUTb Cpean J'II-OAEﬁ COCTOAHUE
MUpPa BMECTO HeI'IPECTaHHOl\/II BOWVHbI €CTECTBEHHOIO COCTOAHUSA fAB-

* Ecau elle MOXKHO 6b110 6bl YCOMHUTLCA B HEKOTOPOM NMOPOYHOCTU, KOPEHSALLENCA B YeNoBeYecKoi
npupoae, NOCKONbKY Ae/10 UAET O II0AAX, COBMECTHO XUBYLLMX B rOCYAaPCTBE; €C/IM BMECTO HEE MOKHO
6b1710 6bl C HEKOTOpPbIM MpaBAonoAobMem yKasaTb HAa HEAOCTAaTOMHOCTb CAULLIKOM cnabo passuTol
KYAbTYpbl KaK Ha MPUYMHY MNPOTUBHBLIX 3aKOHY ABNEHWM MX obpasa Mbicneld, — TO BO BHELIHUX
OTHOLUEHMAX FOCYAapCTB Mexay coboi oHa bpocaeTca B I1a3a Kak COBEPLUEHHO IBHAas M HEOCMOPUMaS.
Bo BHYTpEHHEN }KMU3HU KaxA0ro rocyfapcrasa 3tTa NMOPOYHOCTb NPUKPLITA NPUHYKAEHUEM FPaAXKAAHCKMX
33KOHOB, TaK KaK CKNOHHOCTU FparkAaH K aKTam HacuAMA MO OTHOLUEHWIO APYr K APYry B OFPOMHOIM
cTeneHu NpoTMBOAEeNCTBYET Hosiee 3HaUUTEIbHAA CU1A, @ UMEHHO CM/A NPABUTENIbCTBA, KOTOPas, TAKUM



06pasom, He TONbKO NpUAAEeT LEeAOMYy MOPasbHbIM OTTEHOK (causae non causae), HO Tem, 4To
NPOABNEHMIO MPOTMBHbLIX 3aKOHY CK/NIOHHOCTEM CTaBMTCA Nperpaga, 4pesBbl4aHO cnocobcTeyeT
pa3BUTUIO MOPasIbHbIX 3343aTKOB HENOCPEACTBEHHOIO YBaXKEHMA K npaBy. — B camom gene, Kaxapli
yBEPEH OTHOCUTENIbHO cebA Camoro, YTo OH CBATO XpaHUA Bbl NOHATUE NpaBa M BEPHO cneaosan bol emy,
ecnm 6bl OH MOT AaTb TOFO *Ke OT Kax[oro APYroro; oT4acTM emy 3TO FrapaHTMpyeT MpaBUTENbCTBO,
6narogapna Yemy coBepluaeTca 60/bLION (XOTA ele He MOPasbHbIN) War K MOpaabHOCTU, K NPeaaHHOCTH
STOMY MOHATUIO A0Ara TaKXKe BO MMsA ero camoro, 6e3 mbicain 0 BO3LaAHUM.— HoO Tak KaK KaxKablif,
6yayumn xopolwero MmHeHua o cebe camom, npeanonaraeT y BCeX APYrUX AypPHble HAMEPEHUA, TO OHU
BbIHOCAT APYr APYry TaKoW MPUroBOp: BCE OHM, YTO KacaeTcs GaKTOB, HEMHOIO CTOAT (MPUYMHY 3TOrO
MOKHO OCTaBWTb BeAb BUHUTL B 3TOM NPUPOAY YenoBeKa Kak cBOBOAHOro cylecTBa Henb3A). Ho Tak Kak
[AaXKe yBaxKeHMe K MOHATUIO MPaBa — YE/I0BEK HE MOXKET NPOCTO OTPEYULCA OT STOFO YBAKEHMA — CaMbIM
TOPYKECTBEHHbIM 06Pa30M CaHKLMOHMPYET TEOPUIO, YTBEPKAAIOLLYIO BO3MOMXKHOCTb CTaTb COOOPa3HbIM
STOMY MOHATHUIO, TO KaXKAOMY AICHO, YTO OH CO CBOEW CTOPOHbI AONXKEH NOCTYNaTb B COOTBETCTBUM C HUM,
KaKOBO Obl HW ObIJI0 MHEHWE APYTUX.
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CTBYET MO KpaliHel mepe cieayowee: JoAn TaK Ke Mano MoryT usbexkaTb NOHATMSA MpaBa B CBOMX
YACTHbIX OTHOLIEHMAX, KaK M B MNybandHbix. OHM He pewatotca Ny6AMYHO OCHOBbLIBATb MNONUTUKY
UCK/IIOUMTENIbHO Ha XMTPOYMHbIX Y/IOBKaX M TEM CaMbiM OTKasblBaTb MOHATMIO My6AMYHOro npasa BO
BCAKOM yBa)keHUW (4To ocobeHHO 6pocaeTcs B rnasa B MexAyHapoAHom npase). Ha cnosax nwoau
BO34AlOT €My, KaK TaKoBOMy, Bce nogobaloliMe MoyecTi, eciv Aaxe MM MPUXoAMTCA BblAYMbIBaTb
COTHM YBEPTOK M OTFOBOPOK, YTOObI YKIOHUTLCA OT HErO Ha MPAKTUKE M NPUNMUCATb U3BOPOTANBON cune
aBTOPUTET UCTOYHMKA U CBA3bIBAIOLLLErO 3BeHa BCero npasa. — YTobbl MOAOKMTb KOHEL, 3TOM codpuCTUKe
(xoTA M He CKpbITOM 3a Hell HecnpPaBea/IMBOCTM) M BbIHYAWUTL Y IXKENPeACTaBUTENEN CUbHBIX MUPaA Cero
NPU3HaHWE, YTO OHWM PATYIOT He 3a MPaBo, a 338 CUJY, OT KOTOPOM OHM MEePEHUMAIOT BNACTHbIW TOH, KaK
6yATO OHW CamM AO0/KHbI NOBeNeBaTb, HEO6XOAMMO paccenaTb UAKO3MIO, KOTOPOW OHM 060NbLLAIT U
cebs, u Apyrvx, BbIABUTb BbICLUIWI MPUHLUMM, U3 KOTOPOrO UCXOAAT, CTaBa cebe Lenblo BeUYHbIN MUp, 1 No
KasaTb , YTO BCe TO 3/10, KOTOPOE MperpakgaeT nyTb K BEYHOMY MWPY, MPOUCXOAWUT OTTOro, 4TO
NONUTUYECKUIA MOPAAUCT HAuyMHAeT Tam, FAe MOPasbHbIM MOAUTUK CNPaBea/MBO KOHYaeT, U 4To
NONUTUYECKUIA MOPANNCT, NOAYMHAR TaKMM 06pa3oM NPUHUMMBI Leau (T. e. 3anpAran nowaab B NOBO3KY
c3agu), AenaeT TWeETHOM CBOO COBCTBEHHYIO Lie/ib: NPUBECTU K COMIacKIo MOUTUKY C MOPabIO.

[ns Toro 4ytobbl NPUBECTM NpPaKTUYECKYo dunocoduio K eguHCTBY € coboi, HeobxoaMmo npekae Bcero
pelwunTb BOMPOC: CaeayeT M, CTaBa nepes coboil 3agayM MPaKTUYECKOro pasyma, HauuHaTb C ero
MaTepManbHOro MpUHUMNE, C Uuenu (Kak npegmerta Npou3BoAaa), UK Ke ¢ GOPManbHOrO NPUHUMNA
(ocHOBaHHOrO TONLKO Ha cBOBGOAE BO BHELIHEM OTHOLUEHWM), T. €. TAKOTO, KOTOPbIM T1acuT: NOCTynai
TakK, YTOO6bl MaKCMMa TBOEW BOJIM MOTNA CTaTb BCEOOLMM 3aKOHOM (LLe/1b MOXKET BbITb KaKOW YrogHo).



be3 BCAKOro COMHeHUs, NocneAHui NPUHLMN A0NXKEH 6biTb MCXOAHbIM. Beab OH, Kak NpMHLMN NpaBa,
6e3yc/I0BHO He0bX0A4MM, B TO BPEMA KaK NepBbli NPUHLMUM UMEET NPUHYAUTEIbHYIO CUY TONbKO Npu
Ha/IMYNM SMMUPUYECKMX YCIIOBUIA BbINMOJHEHUS HAMEUYEHHOM Liesin, U ecan bbl 3Ta
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uenb (Hanpumep, BEUYHbIN MUP) Bbla B TO Ke Bpema A0JArOM, TO 3TOT AOAT Cam A0/KeEH 6bin 6bl BbiTb
BbiBeAEH M3 POPMANbHOrO NPUHLMNA MAKCUM BHeLWHero nosegeHua. — [MepBbli NPUHLAN, NPUHLMN
NoOAIMTUYECKOrO Mopanucta (npobnema npaBa roCyAapCTBEHHOrO [PaKAaHCTBa, MEMXKAYHapOLHOro
npaBa M NpaBa BCEMUPHOrO rPa*KAAHCTBA), NpeacTaBaseT coboil TO/NbKO TeXHUYecKkyr npobaemy
(problema technicum); HanpoTuB, BTOPOM, KaK MPUHLMN MOPASbHOrO MOJNTMKA, ANA KOTOPOro OH
npeacraBaseT cobon HpaBCTBEHHYO Npobnemy (problema morale), oTanyaeTtca oT nepBoro Kak He6o oT
3eMAM No cnocobam AOCTUNKEHMSA BEYHOTO MUPA, KOTOPbLIA KenaTeneH He TO/NbKO Kak ¢uanyeckoe
61aro, HO M KaK COCTOAIHWE, BbITEKAOLLLEE M3 MPU3HAHMA 40ATa.

PaspelueHne nepeoi Npobaembl, Npobaembl NOANTUYECKON, TPEBYET 06LIMPHbLIX NO3HAHWI O NPUpPOAE,
4yTobbl MCNO/L30BaTb €€ MEXaHW3M, AN OCYLLEeCTBNeHUsA 33a4yMaHHOM uenu; BMecTe C TeEM BCE 3TU
MO3HAHUA B UTOre He AaloT HMYEero onpeaeneHHoro B OTHOWEHUM BEYHOro MMpPa, Kakyko Bbl oTpac/b
nybanyHoro npasa Mbl HM 6pann. Kakum obpasom Hapogd mor 6bl ANUTENbHOE BPEMA NPOLBETaTb U
YAEPKMBATLCA B MOBMHOBEHWUU? CTPOroCTbiO WM TMOOLLPEHWEM TLLEC/1aBMA, BEPXOBHOM BNACTbIO
OAHOTO MAN 0B6beAMHEHWEM MHOTMX Aul, 06/1aJaloWmMX BAACTbIO, BblITb MOXET TONbKO CAYMKMbIM
ABOPAHCTBOM MWW Ke B/AaCcTbl0 Hapoga BO BHYTPEHHWX Jenax? Ha 3ToT BoMpoc y Hac Her
onpeaeneHHoro oteBeTa. Kaxaplh cnocob ynpasneHuWa (3a WCKAOYEHMEM TONbKO MNOAJIMHHO
pecnybAnMKaHCKOrO, KOTOPbIM MOXEeT CyLLecTBOBaTb /iMlb B BOOBpPa)KEHWMM MOPANbHOrO MOUTUKA)
MMeEeT B UCTOPUMN CBOIO MPOTUBOMONOXKHOCTb. — Elle 6onee HeonpeaeneHHO MeXAyHapoaHoe NpaBo,
yCTaHOB/IEHHOE AKOBbI Ha OCHOBE CTAaTYTOB MO MUHUCTEPCKMM NPOEKTaM; B AeWCTBUTENBHOCTN OHO eCTb
CNI0BO, He MoAKpenjeHHoe AefIOM, M MOKOWUTCA Ha AOroBOpax, COAEPKalUMX YXKe B CaMOM aKTe WX
3aKNIOYEHMA TalHYIO NPeanocbiNKy UX HapyweHus. — HanpoTus, peleHWe BTOpol npobnemsl, T. e.
npobaembl rocyaapcTBEHHON MyApOCTM, HanpalwMBaeTCs, TaK CKasaTb, camo coboil; OHO fiCHO ANns
BCAKOrO, NocpamnaseT BCe YXUWPEHMS WM BedeT Npu 3TOM NPAMO K Lenu; odHako 6naropasymue
NOACKa3blBaET He OCYLECTBAATL 3TY Lie/b CANWKOM MOCMELHO U Hacub-
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CTBEHHO, @ NOCTOAHHO I'lpVI6fIVI)'KaTbC‘r'I K Heﬁ, C006pa3y51Cb C 6ﬂar0rlpl/IF|THblMM obcToATENbCTBAMM.

3To 3HauuT: “CTpemutech npeskae BCero K LapCTBY YMCTOrO MNPaKTUYEcKoro pasyma U K ero
CnpaBegIMBOCTM, TaKMM NyTeM Balla Lenb (bnarogaTb BEYHOro mupa) NpuaoKMUTcs cama coboin”. Begb
Mopasib cama Mo cebe U, KOHEeYHO, B NPUMEHEHUN ee NMPUHLIMMOB K NyBanYHoMy npasy (cTano 6biTb, No
OTHOLWIEHMUIO K MONUTUKE, NO3HaBaeMon a priori) MmeeT Ty 0COBEHHOCTb, YTO, YeEM MeHee OHa Aenaet
nosegeHMe 3aBUCMMbIM OT HamMeyeHHOW uenu, byap To duM3nyeckas UAM HPABCTBEHHaA Bbiroga, Tem
6os1ee oHa cornacyeTca B LIe/IOM C noc/ieaHen. 3To NPoUCXoAmUT OTTOro, YTO TO/IbKO 06Lasa BoAsA, AaHHan
a priori (B 04HOM HapoAe UAU B OTHOLIEHWW Pa3NMYHbIX HapoAoB Mexay coboli), onpeaenseT, YTo
Takoe npaBo y nogei. Ho 370 obbeauMHeHMe BOMM BCEX, €C/AM TOJbKO OHO NpoBOAMTCA
nocnenoBaTe/ibHO, MOXET B TO e BPeMsa 1 No MexaHU3My npupoapbl 6biTb MPUYMHON, NOPOXKAAIOLLEN
3alyMaHHOe AelCTBUE U NpuaatoLLeit A4eUCTBUTENbHOCTb NOHATUIO NpaBa. — Tak, Hanpumep, NPUHLMUN
MOpPanbHON MONUTUKKU 3aKAoYaeTcss B TOM, YTO Hapod AONXeH 06beguMHUTbCA B rocyAapcTso B
COOTBETCTBMM C OAHUMW TONbKO MPaBOBbIMMU MOHATUAMM CBO6GOAbI M PaBEHCTBA, WU 3TOT MPUHLMM
OCHOBaH He Ha 6naropasymuu, a Ha goare. MycTb NOAUTUYECKME MOPANUCTbI, BO3parkasa NpPoTUB 3TOrO,
CKONbKO YrogHO MyZpCTBYIOT O MeXaHU3Me NPMpobl, KOTOPOMY NoAYMHEHA TONMA NOAEN, BCTyNatoWwmx
B 06L1ECTBO, M KOTOPbIA AeNaeT 3TU NPUHLMMbI HESPPEKTUBHLIMU U UX LLeNIN HEOCYLLLECTBUMbIMU, AN
e MbITaloTCA A0Ka3aTb CBOE YTBEPXKAEHWE NPUMEPaMU MIOX0 OPraHM3OBaHHbLIX YCTPOMCTB CTaporo u
HOBOro BpemMeHUu (Hanpumep, AeMOKpaTUM 6e3 npeacTaBUTENIbHOW CUCTEMBI); OHW He 3acnyKusatoT
6bITb BbICAYLIAHHBIMW, U OCOBEHHO MOTOMY, YTO TaKaa narybHas Teopua cama MHOro COAenCTBYeT 3y,
KOTopoe OHa npeackasbiBaeT. [0 3Tol Teopuu, YenoBek NoABOAUTCA NOA OAMH KAacC C OCTa/bHbIMU
UBbIMW MalIMHAMK, KOTOPbIM HeAoCTaeT TO/IbKO CO3HaHWA TOro, YTO OHW HecBoboAHble CyllecTBa,
yTObbI CALNATb X B COBCTBEHHbIX r/1a3aX CaMbIMU HECHACTHbIMW U3 BCEX CYLLECTB B MUpe.

MonoxkeHne “Fiat iustitia, pereat mundus”, KoTopoe MOXKHO nepeBecTM Kak: “[la rocnoacreyet
cnpaBea/IMBOCTb,
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€C/N Jake OT 3TOro NorMbHyT Bce NayTbl B Mupe”, BOWIO B 06MXOA KaK MOCA0BMLA. 3BYYMT OHO,
npaBAa, HECKO/IbKO BbI3blBalOLLE, HO OHO UCTMHHO M MpeAcTaBAseT coboi cmenblit NPUHUMN NpaBsa,
OTpe3aloWnii BCe OKO/bHbIE NYTH, yKayaHHble KOBApPCTBOM UAWM cuiol. He cnedyeT TONbKO ownbB0OYHO
MCTOJIKOBbIBATb €r0 M NOHMMaTb KaK L,03BOJIEHNE NO/Ib30BATbCA CBOMM MPABOM CO BCEM CTPOrocTbio (3TO
npoTMBOpeUYnno 6bl aTMYeckoMmy Aonry). OHO HanaraeT Ha BNACTb UMYLUMX 0BA3aHHOCTb HUKOMY He
OTKa3blBaTb M HWMKOFO He OrpaHWUMBaTL B €ro npase M3-3a HeA06porXKeNaTenbcTea MAM COCTPaAAAHUA K
apyrvm. [lns sToro npexae Bcero HeobxoauMmo BHYTpeHHee YCTPOMCTBO rocyAapcTBa, OpraHM3oBaHHoe
Mo YACTbIM MPUHUMMNAM NpaBa, U, Kpome Toro, obbeanHEeHNe rocyaapcTBa C COCEAHUMMU UAU AaKe C
OTAaNIeHHbIMM FOCYAapCcTBaMM (MO aHANOMMK CO BCEOBLLMM rocyAapCTBOM) ANA 3aKOHHOTO pelleHus mux



CNopoB. — ITO NOJIOMKEHNE 03HAYAET TO/IbKO TO, YTO MOAUTUYECKME MaKCUMbI, Kakue 6bl HU 6blan OT
aToro ¢usMyeckMe nNOCNeACTBMA, AOO/KHbl UCXOAWUTb He K3 6/1arononyymMa M cyYacTbA KarKaoro
rocyapcrea, OXKMAaemblX OT UX COBAOAEHUA, CNefoBaTeNbHO, He U3 Lean, KOTOPpYl CTaBUT nepen
coboi KarKaoe M3 3TUX rocygapcTB (He M3 KenaHus), Kak Bbicwero (No amnMpuYeckoro) npuHUMna
rocyapcTBeHHON MyApOCTH, @ U3 YUCTOro MOHATUA NPaBOBOro Aonra (U3 AONXKEHCTBOBAHMUA, NPUHLMN
KOTOPOro AaH a priori YNCTbIM paszymom). Mup HMKoum o6pasom He NorMbHeT oT TOro, YTO 3/bIX Atoaein
CTaHeT meHblue. MopanbHOe 3/10 UMeeT TO HeoTAe/IMMOoe OT CBOel MpUpoabl CBOMCTBO, YTO MO CBOUM
uenam (ocobeHHO B OTHOWEHUWU APYIUX, AePrKallMxcs TaKoro e obpasa Mbicneil) OHO BHYTPeHHe
NPOTUBOPEUYMBO M CamMO Pa3pyLLIMTENbHO U, TaKMM 06pasom, XOTA U MeAsieHHO, HO YCTyrnaeT MecTo
(mopanbHomy) npuHUMNy Aobpa.

CnepoBatenbHo, OO6bBEKTMBHO (B Teopuu) He CylecTBYeT Cnopa Mexay MNOJIMTUKOW U MOopasblo.
CybbeKTUBHO e (B 3roMCTUYECKUX CKJOHHOCTAX YenoBeKa, KOTopble, O4HAKO, MOCKOJ/IbKY OHM He
OCHOBaHbl Ha MaKCMMax pasyma, He ciedyeT Ha3bliBaTb MPAKTUKOI) 3TO NPOTUBOpEUMne OcTa-

K ornaBneHuto
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€TCA M MOKeT 0CTaBaTbCA BCeraa, MOTOMY UYTO OHO eCTb 0Ceslok AobpoaeTenu, UCTUHHAA CMaa KOTOPOU
(no npuHumMny tu ne cede malis, sed contra audentior ito 24) cocTouT B AaHHOM C/ly4ae He CTO/IbKO B
TBEPAON PEIMMOCTM NPOTUBOCTOATb HEN3BEMHbBIM MPU 3TOM HECYACTbAM U ¥EepTBaMm, CKOIbKO B TOM,
yTobbl CMENo B3rAHYTb B rnasa ropasno 6onee omacHOMY, /IKMBOMY, MpedaTenbCKoMy, XOTa U
MyApPCTBYIOWEMY, 310My NPUHLMNY B Hac CamMuX, ONpaBAbIBaloLLIEMY BCe MPECTynieHUA CCbINKOM Ha
cnabocCTu YenoBeyecKkoi NpMpoabl, a Takke B TOM, YTobbl NobegnTb KOBAPCTBO 3TOr0 NPUHLMNA.

[eicTBUTeNbHO, MOANTUYECKMIA MOPANNCT MOXET CKasaTb: MPaBUTENb U HApPOA, pPa3Hble HapoAabl No
OTHOLLEHMIO APYr K APYry He COBepLUaloT Hecnpasea/MBOCTM, eCin OHW B 6opbbe mexay coboit
MYCKAOT B XOZ, HAaCUANE M KOBApPCTBO, XOTA BOOBLLE-TO OHM COBEPLUAIOT HECNPaBeA/IMBOCTb, OTKa3blBas
BO BCAKOM YBaXEHWW MOHATMIO MpaBa, KOTOPOE OAHO TO/AbKO MOrno 6bl HaBceraa ocHosaTb mup. B
CaMOM Aene, TaK Kak KarKabli M3 HUX- HapyLaeT CBOM AOAT MO OTHOLIEHMIO K APYromy, KOTOPbI B CBOO
ouyepeab BbICTYMAET MPOTUB HEro C TOYHO TaKMMM Ke MPOTMBHbIMU MpaBy MNobyxaeHusmu, Tpebyer
CTOPOHbI MOAYYalOT MO 3ac/Ayram, eciv OHW UCTPebAAlT Apyr Apyra, NpUYem, OAHAKO, TaK, YTO UX
oCTaeTca [AO0CTaTOYHO, 4TOBbI Npodo/XaTb NogobHoe 3aHATME BMAOTb A0 CamMOro OTAAfNIEHHOro
byayliero, M Bce 3TO CAYXKWUT MOTOMCTBY MpenocTeperatowmm ypoKom. Mpu 3ToM NpoBuAEHWE B
06blYHOM XOZe Belel NosyyaeT onpasAaHWe, Tak KaK MOpPanbHblA NPUHUMM B AOAAX HUKOrAA He
yracaert, K TOMy e pasym, nparmaTMyeckn cnocCobHbIM K OCYLLECTBNIEHWNIO MPaBOBbIX MAEN MO 3TOMY



NPUHLMNY, HenpecTaHHO pa3BuBaeTca 6narogapsa HENPepbIBHOMY POCTY Ky/lbTypbl, XOTA BMecCTe C Hel
BO3pacTaeT BWHA MPEeCcTYNHUKA. TBOpeHWe Heb3d, No-BUAMMOMY, ONpaBaaTb HUKAKoW Teoguueen 25,
Henb3A MOTOMY, YTO Ha 3emJ/le CYLEeCTBYeT Takaa nopoAa UCMOPYEHHbIX CYWeCcTB (eciv Mbl AOMNYCTUM,
YTO C YENOBEYECKMM POAOM AEeN0 HUKOraa He byneT, Aa v He moxKeT obcToATb ydwe). Ho 3Ta Touka
3pPEHUA NPU AAHHOW OLEHKE C/IMLIKOM BbICOKA AJ/1A HAc, YTobObl Mbl MOT/IM TEOPETUYECKM NMPUNMCcaTb
HalKW MNOHATMA (O MyApPOCTU) BbICLIEN, HEMOCTUXMMOMN ANA Hac cune. — Mbl HeU3beKHO Npuaem K

TaKMM noBepravowmm B oT4aaHUe

==301

BbIBOAAM, €C/IM He AO0MNYCTUM, YTO YMCTble NMPUHLMMbI NPaBa MMEKT OO6BEKTUBHYIO pPeasibHoOCTb, T. €.
€C/IN He AOMYCTUM MX OCYLLEeCTBMMOCTb; CO0BPa3HO C HUMM cnefoBaso 6bl NOCTYNaTb HapoAy BHYTPU
rocyaapcTea M rocyAapctsam B OTHOLWIEHMAX Mexay coboi, Kak 6bl HM BO3pakana MpPOTUB 3TOro
3aMMMpUYEcKan NOANTUKA. MICTMHHaA NOAUTUKA, ClefoBaTeslbHO, HE MOXKET cAenaTh Lara, 3apaHee He
0OTAaB AOJIKHOIO MOPaN, U XOTA NOIMTUKA cama Nno cebe TpyAHOE UCKYCCTBO, O4HAKO COeaUHEHME ee C
MOpanblo BOBCE HE WMCKYCCTBO, TaK Kak Mopanb paspybaeT ys3es, KOTOPbIA MOAWTMKA He Morna
pas3BA3aTb, MOKa OHWU 6blAn B cnope. — [paBoO YenoBeKa AOKHO CYUMTATLCA CBALLEHHbIM, KaKux 6bl
}KEPTB HW CTOMNO 3TO FOCMOACTBYIOWEN BNACTU. 34eCb HET cepeimHbl U HeMb3s U3MbIWATL cpeaHee
nparmaTMyeckn obycnoBseHHOro npasa (HeYTo cpegHee Mexay NPaBoOM W MONb30W); BCeW MOAUTUKE
cnepyeT MPEKNOHWUTb KONEHM Mepes, MPaBOM, HO OHa MOMKET HafesaTbCs, YTO AOCTUTHET, XOTA WU
MeZJ/IEHHO, CTYMNEHMU, rae oHa byzeT HenpecTaHHO 6aKCTaTb.

O cornacmu NOANTUKAN U MOpPain C TOYKU 3peHNA TPaHCUEHOEHTA/IbHOIO NOHATUA I'Iy6}'IVI‘-IHOFO npasa

Echn nybnnyHoe npaBo, KaK ero obbl4HO MbIcAAT cebe npaBoBeabl, A abcTparnpyto oT Bcel ero
MaTepun (pasnyHble IMNMPUYECKM AaHHbIE OTHOLIEHWUA NtOAEN B rocyAapcTBe MAU roCynapcTB Mexay
coboit), To y meHsa ewe ocTtaHeTcs dopma nNybAMYHOCTU. BO3MOKHOCTbL 3TOM POpPMbI COAEPHKMTCA B
Ka*kKAOM MpPaBOBOM MNPUTA3aHMK, NMOTOMY YTO 6e3 r/1acHOCTM He Mmoraa Obl CywecTBOBaTb HMKaKas
CnpaBea/IMBOCTb (KOTOpPas MOMKET MbICIUTLCA TOJIbKO My6/IMYHO M3BECTHOM), CTafo bbiTb U HUKAKoe

NnpaBo, KOTOPOE UCXOAUT TOJZIbKO OT Hee.

Kaxpoe npaBoBoe NpuTA3aHWE AOMKHO ObiTb AOCTYMHO FAACHOCTM, M 3Ta AOCTYNHOCTb MOMET AaTb
YAOOHbIN ans ynoTpebneHua, a priori npucywmin pasymy “~Kputepuii, Tak KaK fierko onpeaenunTsb,
OEVUCTBUTE/IbHO /1M OHA MMeeT MecCTO B JAaHHOM c/lyyae, T. €. COeAMHUMA /I OHa C MPUHLMMIAMMK TOTO,



KTO AeicTByeT, namM Het. B mocnegHem ciyyae NOXHOCTb (NPOTMBO3aKOHHOCTb) PaccMaTpMBaemMoro
npuTAsa-
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HUA (praetensio iuris) cpasy MOXHO YCTaHOBUTb KaK Bbl NOCPeACTBOM 3KCMEepUMEHTa pasyma.

Mocne nogsobHoro abcTparMpoBaHUs OT BCEro 3MMMPUYECKOro, CoAepikallerocs B MOHATUM MpaBa
rocyAapCTBEHHOro rpa)kAaHCTBa WM MeXKAyHapoAHoro npasa (TakoBa, Hanpumep, MNOPOYHOCTb
YyesiOBEYECKOM  Npupoabl,  Aenawowas  HeobxoguMbiM  MPUHYXKAEHME),  MOXKHO  Ha3BaTb
TpaHcueHaeHTanbHOM dopmynol nybanyHOro npaBa cnepylowee nosoxKeHue: “HecnpaBeanmebl Bce
OTHOCALLMECA K MPABY APYIMUX NOAEN MNOCTYMNKU, MaKCMMbl KOTOPbIX HECOBMECTUMbI C NyBAMYHOCTLIO”.

3TOT NpPMHUMN clegyeT pPaccMaTpuMBaTb HE TOMBbKO KaK 3TMYECKMI (OTHOCALLMCA K YYeHuo o
nobpoaeTtenn), HO U Kak ropMANYECKMiA (Kacatowmiica npasa ntoaen). B camom gene, makcuma, KOTopyto
A He MOry OrnacuTb, He NOBPEAMB 3TUM B TO Ke BpeMa MoeMy COBCTBEHHOMY HaMepeHWo, KOTOPYHo
HenpemMeHHO HaZo CKPbITb, YTOObI OHA MMeNa ycrnex, U B KOTOPOM A He Mory Ny6/IMYHO NPU3HATLCS, He
BbI3BaB 3TUM HEWU36EXKHO COMPOTMBAEHUA BCEX MPOTUB MOEr0 HAaMEPEHMUA, — TaKad MaKCMMa MOXKeT
MMeTb UCTOYHMKOM Heobxoanmoro u obuero, ctano bbiTb a priori ycmaTtpuBaemoro, "npoTMBoaencTBus
BCEX NPOTMB MEHA TOJIbKO HecrnpaBenIMBOCTb, KOTOPOM OHa YrpOKaeT KarKAoMYy. ITOT NPUHUMMN YUCTO
HEeraTUBHbIN, T. €. CAYKMUT AKWb ANA TOro, YTobbl Pacno3HaTb C €ro NOMOLLbI0 HECMPABEA/MBOCTL NO
OTHOWEHUIO K apyrMm. — [oaobHO aKcMome OH HeaoKasyeMo [O0CTOBEpPEeH W, Kpome TOro, nerko
NPUMEHUM, KaK 3TO MOXKHO BWAETb M3 CAeaylowmnx npumepos nybamnyHoro npasa: 1) Yto Kacaetcs
rocyfapcTBeHHoro npaea (ins civitatis), a UMeHHO npaBa, AeNCTBYIOWErO BHYTPU rocyAapcTea, TO OHO
TauT B cebe Bonpoc: “EcTb M BoCcCTaHME NpaBOMepPHOe CpeacTBO A1a Hapoaa copocutb ¢ ceba nro tTak
Ha3blBaemoro TupaHa (non titulo, sed exercitio talis)?” OTBeT Ha 3TOT BONPOC MHOMME CYMUTAIOT TPYAHbIM,
HO OH JIerKO paspeLlaeTca C NMOMOLLBbIO TPAHCLEHAEHTAaNbHOrO NpuHUMnia ny6anyHoctu. Ecan npasa’
Hapo/a nonpaHbl, TO HU3/I0XKEeHWe ero (TupaHa) byaeT cnpasegIMBbIM, — B 3TOM HET COMHEHMUA. Tem He
MeHee CO CTOPOHbI NOAAAHHBIX B BbICLLIEN CTENEHM HECMPABEAMBO TaKMM cnocobom
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,D,O6VIBaTbCF| cBoero npasa, U OHWM HE MOTYyT »KanoBaTbCA Ha HecCnpaBead/IMBOCTb, €C/Nn NOTepnAaT
nopaxeHne B aTOM 6opb6e n BCcneacTtsne aToro NoABeEPrHyTCcA CamMbiM XeCTOKUM HaKa3aHUAM.

30ecb MOMHO MPMBECTM MHOMO A0BOAOB 33 M NPOTUB, €C/IM pelaTb 3TOT BOMPOC C MOMOLbIO
AOTMaTUYeCKOM AeAyKUUM IOPUANYECKMX OCHOBAHWW, OAHAKO TPaHCUEHAEHTa/bHbIA NPUHLMN
rNacHoOCTM Ny6AMYHOro NpaBa MOXKeT 060nTUCL 6e3 MHorocnoBus. CornacHo aToMy NpUHUMNY, Nepes
3aKHOYEHMEM TPAXKOAHCKOrO AOroBOpa Cam Hapog CTaBUT cebe BOMpoc, OCMENUTCA An OH Nyb6anyHo
NPOBO3rNacuUTb B KAaYeCcTBE MaKCUMbl HaMepeHue Npwu cydae BoccTaTb. CoBEPLUEHHO ACHO, YTO ecnu bbl
NnpW YCTAHOBNAEHWM FOCYAAPCTBEHHONO YCTPOWMCTBA OblI0 OrOBOPEHO WCMNO/Ib30BaHME B HEKOTOPbIX
CNyYyasnx CUAbl NPOTUB rNaBbl, TO HAPOA AOMKEH Obl Obl NPEeTeHAO0BATb HAa 3aKOHHYIO B/1ACTb Hag, HUM.
Ho Ttoraa ToT He 6bin 6bl r1aBoi Man ecaun bbl TO M APYroe b0 YC/I0BMEM YCTAHOBAEHUA FOCYAapCcTBa,
TO TaKoe YCTaHOB/eHMEe CTano Obl HEBO3MOMHbIM; MeXay TemM OHO Oblno uenbio Hapoaa.
HecnpaBea/MBOCTb BOCCTAaHUSA ABCTBYET TaKKe M3 TOro, 4to nyo/IMYHbIM MPU3HAHUEM BOCCTaHMUA
MaKCMma ero caenana bbl HEBO3MOXKHOM ero cobcTBeHHyto Uenb. CneaosaTesibHO, ee HYXKHO 6bl1710 bbl
obnasaTenbHO cKpbiBaTb. — Ho nocnegHee He 6bl10 Bbl HEOOXOAMMBIM ANs TNaBbl rocygapctsa. OH
MOXKET OTKPbITO 06bABUTL, YTO 3a KaXKa0e BOCCTaHWe ByAeT KapaTb CMEPTbIO ero 3a4MHLLMKOB, Kak Obl
OHW HU Bblnn ybexxaeHbl, YTO MMEHHO OH MNepBblii NPEeCcTynua OCHOBHOMW 3aKoH. Beab ecnn rnasa
CO3HAaEeT, YTo OH 06134aeT HEO4ONUMOM BEPXOBHOM BAACTbIO (3TO U AONKHO ObITb NPU3HAHO B KaXK40M
rpak4aHCKOM YCTPOMCTBE, MOTOMY UYTO TOT, KTO HE MUMEET A0CTAaTOYHO BAACTU, YTOObI 3aLLMTUTb KaXKAoro
M3 NoAdaHHbIX OT APYroro, He MMeeT TaKKe npaBa W MNoBenesBaTb emy), TO eMy He4yero onacatbcA
nospeanTb cobcTBEHHOM LLenn obHapoaoBaHNEM CBOEM MaKCUMbl. TOYHO TakK »Ke (4To BNOJIHE COrlacHo
C npegblaywum) ecam 6bl Hapody YyAanocb BOCCTaHME, TO rNaBa AOJ/KeH Obln 6bl BEpHYTbCA K
NOIOKEHWUIO NOAAAHHOIO M He NoAHMMAaTb BOCCTaHME C Lie/iblo BO3BPaTUTb BAACTb, HO U He cieayeT
60ATbCA, UTO €ro NPUBJIEKYT K OTBETY 3a €ro NpexkHee yrnpasB/ieHWe rocyaapCcTBOM.
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2) YTo KacaeTca MeXAyHapOAHOro MpaBa, TO PeYb O HEM MOXKET MATU TOJIbKO NPU HANUYUWU KaKoro-
HM6YAb NPaABOBOrO COCTOAHMA (T. €. TAKOro BHELUHEro YCNOBMA, NPU KOTOPOM MNpPaBo AENCTBUTE/IbHO
MOXeT MpUHaANeNKaTb Ye/s0BeKy), MOTOMY 4YTO OHO, Kak Myb6aMyYHOe NpaBo, YyKe B CBOEM MNOHATUU
3aKNtoYaeT NpoBo3r/ialeHne oblein Boau, onpegenstolen Kaxgomy ero csoe. 7o stalus iuridicus
AONKHO NPOUCTEKATb M3 KaKoro-HMbyab A0roBopa, KOTOPOMY, O4HAKO (B OTAMYME OT TOro A0roBOpPa, U3
KOTOPOro NPOUCXOAUT roCcyAapCcTBO), HE HYXKHO OCHOBbLIBATLCA HA MPUHYAMUTENbHbIX 3aKOHaX U KOTopoe
BO BCAKOM C/ly4yae MOMKeT ObiTb [0roBOPOM MOCTOSHHOM cBOBOAHOM accoumaumu Nofo6HO
BblLIEeYyNOMAHYTOMY AoroBopy deaepaumm pasandHbIX rocyaapcts. Beab 6e3 Kakoro-HMbyabp NpaBoBoro
COCTOAHMA, aKTUBHO CBA3bIBAlOWLEro pas3nnyHble (dpM3nyeckme MaM mopanbHble) AuMua, ctano bbiTb B
€CTecTBEHHOM COCTOAHMM, HE MOMKET CYLLLeCTBOBATb HMKAKOro APYroro npaea, KpomMe YacTHoro. — 3aecb
TaKXe NPoMCXOANT CNop MNOJAUTUKM C MOPanblo (eCaM paccmaTpMBaTh NOCAEAHIO KaK yuYeHune o npase),
B KOTOPOM KpUTepuit Ny6ANYHOCTM MAKCUM TaK »Ke HaXxoAMT NPOCToe NpUMeEHEeHMe, OAHAKO TONbKO TaK
YTO [0rOBOP CBA3bIBAET rOCYAapcTBa /MWb A1A TOro, 4yTobbl NOAAEPKMBATL MUP MeEXOY 3TUMMU



rocygapcrsamum M no OTHOLWEHUIO K APYrMMm rocyaapctBam, HO HM B KOeM C/lydae He ANAa Toro, yTObbI
Aenatb I'IpVIO6p€T€HI/IFI. — [Manee nepedncnarTca cayd4an aHTUHOMUN mexay NONINTUKON U MOpanbo “n
npegnaraeTca ogHOBpeEMEHHO cnocob umx peweHunA.

a) “Ecnm oAHO M3 3TUX rocyaapcts obewano 4YTo-To APYroMy — OKasaHMe MOMOLIM, WAU YCTYMKY
HEKOTOpPbIX 3emeNb, WanM cybcuagmio M Tomy nofobHoe, TO BO3HMKAET BOMPOC, MOXEeT AW [NaBa
rocyfapcTea B C/lydae, OT KOTOPOro 3aBUCUT 6aaronoslyume rocyapcrea, OTKas3aTbCAa OT CBOEro C/I0Ba,
noTtpeboBaBs, YTO6bl €ro Kak MU0 PacCMaTPMBaIM ABOAKO: C OAHOW CTOPOHbI, KaK CyBepeHa, MOCKONbKY
OH HW nepej, KeEM He OTBETCTBEH B CBOEM rOCYAapCTBE, a C APYroi CTOPOHbI, TONIbKO KaK BbICLIEro
rocyf,apCTBEHHOrO YMHOBHMKA, KOTOPLIM 0653aH OTAaBaTb OTYET roCyAapcTBY; OTClOAa HanpawmMBaeTcs
BbIBOJ, YTO B KayecTBe BTOPOro oH cBoboaeH OT 06A3aTeNbCTB, NPUHATLIX B KayecTse nepsoro”. — Ho
ecnn bbl rocyaapcTeo (Mau ero rnasa)
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Or71acu/0 3Ty CBOK MAKCUMY, TO, ECTECTBEHHO, KaXKA0€e ApYroe rocyAapcTso ctano 6ol usberatob ero nam
COEAMHATLCA C APYTMMM roCySapCcTBamu, YTobbl 4aTb OTNOP €ro NPUTA3aHUAM. ITO AOKa3bIBaeT, YTO NpU
ibkom ycnosuu (rnacHoctu) nonuMTMKa CO BCeW CBOEW M3BOPOTIMBOCTbIO Cama HeusbexxHo 6byaet
BpeauTb CBOEW LLien, CTano bbiTb, €e MaKCMMa Hecnpasea/nBa.

b) “Ecnn cocepHsna peprkaBa, paspoclancAa [0 yXKacatowwmx pasmepoB (potentia treinenda),
BO30Y)KaeT onaceHne, YTo OHa 3aX04eT MOKOPUTb APYrMX, TaK Kak OHa MOXKEeT caenaTb 3To, TO A3AEeT
3TO MeHee MOTYLEeCTBEHHbIM AeprkaBam MpaBO Ha (COBMECTHOe) HamnafeHue Ha Hee Jaxe 6es
HaHeceHMA ocKopbneHua ¢ ee cTopoHbl” — [oCyaapcTBO, KOTOpoe 3axoTesno Obl B AAHHOM C/yyae
ornacuTb NOZO6HYID MaKCUMY, TOMIbKO YCKOpWIO 6bl U caenano 6bl HEMUHYEMbIM HAcTyneHWe 3a.
Beab bonee cunbHasa geprkaBa onepeanna 6ol bonee cnabbix, a YTO KacaeTcs Coko3a NOC/ieAHMX, TO 3TO
TO/IbKO XPYNKasa TPOCTUHKA AR TOro, KTO yMeeT MoAb30BaTbcA NpuHumnom divide et impera. — 3Jta
MaKCMMa rocyaapCcTBEHHOM NOAINTUKMK, 06bABAEHHaAn Nyb6AMYHO, Heobxoanumo Bpean!, Takum obpasom,
ee cobCTBEHHOM LEenu 1, cnefoBaTebHO, HecnpaBesnBea.

c) “Ecnmn Hebonbluoe rocyaapcTBO PACMO/IONKEHO TaK, YTO HApyLIAeT CBA3b MeXAY 4YacTAMM 6onbluero
rocyapcrea, HeObX0AMMYIO ANA COXPaHEHWUA NOCAeAHEro, TO He BNpase An 3To Hosbluee rocyaapcTso
NoAYMHUTL cebe HebOobLLoE M NPUCOeANHUTL ero K cebe?” — CoBepLIeHHO ACHO, YTo bosiee cUnbHOMY
rocyfapcTBy He c/edyeT 3apaHee OrfawaTb TaKyld MaAKCMMy, Tak Kak bonee cnabble rocyaapcrsa



3a61aroBpeMeHHO 3aKAUnAM Bbl COO3 UK APYTrMe MOTyLWEeCTBEHHbIe rocyAapcTea cTanum 6bl CnopuThb
u3-3a 3TON J06blMKN. TakMm 06pas3om, ornaleHne 3TOW MAKCUMMBbl fefaeT ee HeBO3MOXKHOW, a 3To
Npu3HaK, YTO OHa HecnpaBegnnBa, M, ObiTb MOMET, Aa)Ke B OYeHb CWUAbHOW cTeneHu, w60
He3HauyMTeIbHOCTb 06BbEKTa HecnpaBes/IMBOCTM HE MeLLaeT TOMY, YTobObl COBEpPLUIEHHAsA MO OTHOLIEHUIO
K HeMy HecnpaBeannBoCTb bblna Ype3BblYaliHO BesnKa.

3) Yto KacaeTcsa npaBa BCEMMPHOrO rPa*KAAHCTBA, TO A OOXOXY ero 34ecb Mo/YaHWEeM, MOTOMY YTO
BBUAY
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dHaNormmn ero ¢ mexayHapoaHbiMm npaBom J1erk0O MOXXHO MOKa3aTb U OLUEHUTb OTHOCALWLMECA K HeMy
MaKCUMbI.

MPUHUKMN HECOBMECTUMOCTM MAaKCUM MeXAYyHapoAHOro npaea ¢ nNybAMYHOCTbIO NpeacTaBnset coboi,
KOHEYHO, XOPOLIMMA KPUTEPUI HECOOTBETCTBUA MOAMTUKM MOpanu (Kak ydeHuto o npase). HyxHo,
OfIHaKO, BbIACHUTb, KAKOBO Ke YC/I0BUE, MPU KOTOPOM €e MaKCMMbl COrIacytoTcs ¢ NpaBoM HapoaoBs?
Beab Henb3s genatb 06paTHbIN BbIBOA, YTO TE MAaKCUMbI, KOTOPbIe COBMECTUMbI C MYBAUYHOCTBIO, TEM
CamMblM CMpaBeasMBbl: TOMYy, KTO obnajaeT TBepaoi BEpPXOBHOWM BAacTblo, HET HeobxoauMocTu
CKpbIBaTb CBOM MaKCUMbl. — MeKayHapogHoe MnpaBo BOOOLLE BO3MOMKHO MPU YC/OBUW, ECAN YXKe
CyLLeCTBYeT npaBoBoe cocTosHue. Begb 6€3 Hero HeT ny6/AMYHOrO npasa, M BCAKOE MPaBO, KOTOpoe
MOHO MbIC/IUTb BHE €ro (B eCcTecTBEHHOM COCTOSIHMM), eCTb TOJIbKO YacTHoe npaso. Ho Bbiwe Mbl
BMAEWN, YTO €QUHCTBEHHOE MPaBOBOE COCTOAHWE, COBMECTMMOe O cBoboAOW rocyaapcrs, — 3TO MX
bepepauma, UMeloLWan Lenblo yCTpaHeHMe BOWHbI. MTak, cornacne NOAUTUKM C MOPasiblo BO3MOXKHO
TO/IbKO B peaepaTMBHOM coto3e (KOTOpbIN, Cie0BaTeIbHO, B COOTBETCTBUM C NMPUHLMNAMM NPaBa AaH a
priori 1 HeobxoguMm), M BCe rocyAapcTBeHHoe 6aropasymuMe MMeeT B KayecTBe MPaBOBOM OCHOBbI
YCTaHOB/IEHWE TaKOro Coto3a B BO3MOXKHO H6onbluem pasmepe. bes sToi uenmn noboe myapcrtsoBaHue
€CTb HepasymMme W 3aMaCKMpPOBaHHasA HecnpaBea/MBoCcTb. — Y MOAOOHONM /IXKENOJIMTUKM ecTb CBOSA
KasyMCTMKa, He ycTynatouwas aydluein MesyuTCcKoM LKone: 3To reservatio mentalis, T. e. coctaBneHue
Ny6AMYHBIX LOFOBOPOB B TaKMX BblPaXKEHWUAX, KOTOPbIE NPWU Cy4ae MOXKHO UCTONKOBATb B CBOHD NOJ/Ib3y
(Hanpumep, pasnnumne mexay status quo de fait n de droit); ato npo6abunnsm — cTpemneHue NoKHO
NPUNUCbIBATL APYrMM 3/ible HaMepeHus WAW OenaTb BEpPOSTHOCTb WX BO3MOXHOIO MpPeBOCXOACTBa
NpPaBOBbIM OCHOBAaHWEM AN NOAPbIBA APYrMX, MUPHbIX FOCYAApCTB; HaKoHelu, 3To peccafcum
philosophicum (peccatillum, bagatelle), T. e. nornoueHMe manoro rocyaapcrsa, cCYMTaloLLEeeca Nerko
N3BMHUTENIbHON MeoYblo, eciv Baarogapa STOMy BbIMMPbI-
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BaeT ropasao 6onbliee rocyaapctso, AKobbl ana obuiero 6nara *.

3ToMy cofelnCcTBYeT ABYNYHOCTb MNOIUTUKM MO OTHOLEHUIO K MOPaan; TO TEM, TO APYTUM ee yYeHUEM
No/INTMKa NONb3yeTcs A1 CBoen Lenn. — M ntoboBb K YeNI0BEKY, U YBaXKeHWe K NpaBy Nto4el ecTb SONT;
nepsoe, 0A4HAKO, TOJIbKO OOYC/IOBNEHHbIN, BTOpoe e — 6e3yc/oBHbI, abcoNloTHO NnoBesieBaloLWwmii
OONT; U TOT, KTO 3aX04eT 0TAATbCA NPUATHOMY YyBCTBY 6/1aroCKNOHHOCTU, AOMKEH BHaYasne NOJIHOCTbIO
ybenunTbcs, YTO OH He Hapywwun 3toro gonra. MNoaAnTMKa Nerko cornalaeTcs ¢ MOpanbio B NepBom
cMblcaie (C 3TMKOWM), Koraa peyb NaeT o ToM, YTobbl NOAYMHUTL NPaBO NtOAEN NPOM3BONY UX NpaBUTeENEN,
HO C MOpasiblo BO BTOPOM 3HauyeHMM (Kak yyeHMem O Mpase), nepen KOTOPoW el cnegoBano 6bl
NPEeKJOHUTb KOJNEHa, OHAa HaxoAWuT LenecoobpasHbIM He BXOAUTb B COr/alleHue, npegnoymTas
ocnapmeBaTb BCIO ee peanbHOCTb W BCAKMIA [OAr UCTONKOBbLIBATb NWLLb Kak 6naroBosieHue. Takoe
KOBapCTBO HosLLenca cBeTa NOJIUTUKM JIerko napanansosana 6wl dunocodus, obHapoa0BaB ee MaKCUMBI,
€C/IN TO/IbKO NOJINTMKA pelnnack 6ol Ha To, UTobbl 0becrneunTb punocody Nyb6MYHOCTb €ro MaKCum.

C sTOM Uenblo A npegnaratd ApYron, TPaHCUEHAEHTANbHbIA U NONOXKUTENbHbIA NPUHLMN NYy6ANYHOTO
npaea, ¢opmyna KOToporo AoxKHa ObiTb Takol: “Bce MaKcMMbl, KOTOpble Hy»KAatTca B Ny6/MYHOCTU
(4TOBbI 4OCTUrHYTL CBOEN LLeNK), COrNacyoTca U C NPaBOM, U C MONUTUKON”.

B camom gene, ecnum 3T MakCMMbl MOTYT AOCTUTHYTb CBOEM Lienn ToNbKo 6narogapsa nyb6anyHOCTH, TO
OHM A0/1KHbl COOTBETCTBOBATbL 06LLei Lean obuiecTsa (CHacTbio), COrNacoBbIBaTLCA C KOTOPOM (aenaTtb
0611eCcTBO 0BOJIbHBIM CBOMM COCTOSIHUEM) — UCTUHHAsA 3agavya NoAMTUKKU. Ho

* [loBoAbl B NOb3y 3TUX MaKCUM MOXKHO HalTU B COYMHEHMM rOCnoaMHa HaABOPHOrO COBETHMKA [apBse
“O cBA3KM Mmopann c nonnMTnkKon”, 178826. ITOT NOUTEHHbIN YYEHbIN yKe B CaMOM Hayasne npusHaeTcs,
YTO He B COCTOAHWW AaTb YA0BAETBOPMTE/IbHbIN OTBET Ha 3TOT BOMPOC. HO MPU3HaHWE 3TUX MaKCUM,
X0TA 6bl HAa TOM OCHOBaHMM, UYTO HEeNb3s MONHOCTbIO OMPOBEPrHYTb BbIABUHYTbIE MPOTUB HUX
BO3PaXKEHWs, KaXKeTca Mo OTHOLLEHMIO K TEM, KTO BECbMA CK/IOHEH 3/10ynoTpebsTb 3STUMU MaKCUMaMMy,
60onbLIen YyCTYNKOM, OTOo Bblno 6bl XKenaTenbHo.
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€C/N 3Ta UeNib AOCTMXMMA TONIbKO bnarogapa nybauyHoctu, T. e. 61arofaps YCTPaHEeHWIo BCAKOro
HeZ0Bepua K NOUTUYECKMM MAKCMMaM, TO OHU AOJIKHbI ObITb B COT/IAacMM TaKKe M C NpaBoM 0bLLeCTBa,
TaK KaK TO/NbKO B MNpaBe BO3MOXHO coeguHeHue uenei Bcex. — [anbHelllee W3N0KeHUE U
pa3bACHEHME 3TOro NPUHLUMNA A AO/MKEH OT/IOKUTL A0 APYroro c/lyyas; To, YTO OH TPAHCUEHAEHTa IbHas
dbopmyna, MOXKHO YCMOTPETb, YCTPAHMB BCE 3IMMMPUYECKME YCI0BUA (yYeHMe O cYacTbe) Kak maTepuio
3aKOHa M NPUHMMaAs BO BHMMaHUE TOIbKO Gpopmy BCceobLeli 3aKoHOC00bPasHOCTY.

Ecnm ocywecteneHme coctoaHua nyb6AMYHOro npasa, XoTa 6bl TONbKO B GECKOHEYHOM NPUBAUNKEHUN,
eCTb 40T M BMecTe ¢ TemM 060CHOBaHHAA HaZeXaa, TO BeYHbI MUP, KOTOPbIW NocieayeT 33 MUPHbIMU
AoroBopamu (40 CMX MOpP WX HasbiBa/M HeMNpasBW/bHO; COBCTBEHHO roBoOpsA, 3TO OblLIM TO/bKO
nepemunpusa), ectb He NycTas uaen, a 3a4a4va, KOTopas NOCTeNeHHO pa3pellaeTca M (Tak Kak MPOMENKYTOK
BPEMEHM, HEeOobXoOMMbIM ANA OAMHAKOBbLIX YCMexoB, OyaeT, BMAMMO, CTaHOBWUTLCA BCe KOpoue)
CTaHOBUTCA BCe BAMMKE K OCYLLECTBEHMIO.



